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a.  The  Writ,  131. 

b,  TkeFiea.  134. 

9.  By  Action  ou  Bail  Bond,  135. 

a.  Tii^  Complaint^  Deciaration.  or  PitUum,  135. 

(1)  H^%^  StaU  Is  Plaintiff,  135. 

(2)  When  Plaintiff  in  Original  Suit  Is  Plaint^,  138. 

(3)  When  PUUn^  Is  Assignee  of  Sheriff ,  139. 

b.  The  Answer  or  Plea,  141. 

(i)  That  It  was  Taken  on  an  Illegal  Arrest,  141. 

i2)  Of  Surrender  of  Principal,  142. 

^  Of  No  I^rocess  ogaiMst  lYincipal,  143. 

(4)  Tiia/  Defendant  Appeared  According  to  Condition, 

($)  7:ia/  Affidavit  to  Hold  to  Bail  Was  Insufficient,  143. 
r.  Replication  of  Nul  Tiel  Record  to  Plea  of  Appearance  Ac- 
cording to  Condition,  144. 
S.  By  Action  on  Recognizance,  144. 

a.  The  Complaint,  Declaration,  or  Petition,  144. 

b.  The  Answer  or  Plea,  147. 

(1)  Of  Nul  Tiel  Record,  147. 
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147. 

(3)  That  Principal  Died  before  Return  of  Ca.  Sa.,  148. 

GROSS-REFBRKNGBS. 

Por  Form  of  Affidavit  of  Merits  to  Set  Aside  a  Bail  Bond,  see  the  title  AFFI- 
DAVITS OF  MERITS,  vol.  1.  p.  659. 

For  Forms  connected  with  the  Amendment  of  a  Bail  Bond  or  Recognizance, 
see  the  titie  AMENDMENTS,  vol.  i,  p.  778. 

For  Form  of  Appeal  in  Proceedings  upon  Forfeited  Recognizance,  see  the  title 
APPEALS,  vol.  I,  p.  933. 

For  Forms  connected  with  IMdertakings  on  Appeal  and  Error,  see  the  title 
BONDS  AND  UNDERTAKINGS  ON  APPEAL  AND  ERROR. 

For  Form  of  Undertaking  of  Master  to  Appear  to  Answer  Charges  Preferred 
by  Apprentice,  see  the  titU  APPRENTICES,  ante,  p.  6. 

For  Forms  of  Undertakings  in  Bastardy  IVoceedings,  see  the  title  BAS- 
TARDY. 

For  Forms  of  Undertakings  to  Keep  the  Peace  in  Proceedings  for  Breach  of 
Peace,  see  the  titie  BREA  CH  OF  PEA  CE, 

For  Forms  connected  with  Bail  for  Costs,  see  the  title  COSTS, 

For  Forms  of  Undertakings  to  Stay  Execution,  see  the  title  EXECUTIONS. 

For  Forms  connected  with  Undertakings  for  the  Liberties  of  the  fail,  see  the 
titie  f AIL  LIBERTIES. 

For  Forms  connected  with  the  Setting  Aside,  Reduction  of,  or  Making  Absolute 
Conditional  Judgments,  see  the  title  JUDGMENTS. 

For  Forms  connected  with  the  Justification  of  Sureties,  see  the  title  JUSTIFI- 
CA  TION  OF  SURETIES. 

For  Forms  connected  with  proceedings  by  Bail  for  Indemnification,  see  the 
titie  PRINCIPAL  AND  SURETY. 

For  Forms  connected  with  Proceedings  to  Render  Sheriff'  Liable  as  Bail,  and 
for  Refusing  to  Ass^  a  Bail  Bond,  see  the  title  SHERIFFS. 
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8622.  BAIL  AND  RBCOGNIZANCB.  8628. 

Sei  also  the  Htles  ARREST  IN  CIVIL  A  CTIONS.janU,  p.  33 ;  COMMIX- 
MENTS;  POOR  DEBTOlt  PROCESS;  WARRANTS  OF  AR- 
REST; and  also  the  GENERAL  ANALYTICAL  INDEX  of  this 
warh. 

For  matters  of  Substantive  Law  connected  with  the  subject  of  Bail,  see  the 
titles  BAIL  IN  CIVIL  CASES,  3  American  and  English  Ency- 
clopaedia OF  Law  (2d  cd.)  587;  BAIL  AND  RECOGNIZANCE, 
3  American  and  English  Encyclopaedia  of  Law  (2d  ed.)  651. 

For  matters  of  leading  and  Prcutice  connected  with  the  subject  of  Bail,  see 
the  titU  BAIL  AND  RECOGNIZANCE,  3  Encyclopjbdia  of 
Pleading  and  Practice  158. 

L  ADMISSION  TO  BAIL. 

1.  The  Order  In  General.^ 

Form  No.  36*1. 3 

Bail  is  required  of  the  defendant  in  tbie  sum  of  $150.00. 

By  order  of  Abraham  Kent^ 
Justice  of  the  Peace. 

Form  No.  3623. 
(Sand,  ft  H.  Ark.  Dig.  (1894),  P-  1^59)^ 

The  within  named  yohn  Russell  is  permitted  to  give  bail  in  the 
sum  oifive  hundred  dollars,  for  his  appearance  before  me,  on  a  day 
to  be  fuced  in  the  bail  bond,  for  trial ;  and  the  sheriff  or  other  officer 
making  the  arrest  is  authorized  to  take  the  bail. 

January  10^  i8P4-  Thomas  P,  yamieson,  J.  P. 

1.  Order,  Bow  Madt. — The  order  ad-  **  Bail  will  be  received  in  this  case  in 

mitting  to  bail  maj  be  an  indorsement  the  sum  of  %500  each, 

made  by  the  judge  or  clerk  on  the  war-  **  yohn  A.  Williams,  Judge.'* 

rant  or  order  of  arrest,  Sand.  &H.  Ark.  A    similar    form    indorsed  on    the 

Dig.  (1894),  4 1^59 1  ^*  Y.  Code  Crim.  bench  warrant  is  set  out  in  N.  Y.  Code 

Proc,  (303;  or  on  the    indictment,  Crim.  Proc.  (1891),  $303.    It  is  as  fol- 

Humphries  v.  State,  33  Ark.  713;  or  lows:  '*The  defendant  is  to  be  ad- 

on  the  warrant  of  commitment.  Mill's  mitted  to  bail  in  the  sum  of  five  hun- 

Anno.  Stat.  Colo.  (1891),  f  1487;  or  it  dred  dollars. 

may  be  incorporated  in  the  warrant  or  *^yohn  Hancock,  Clerk." 

orderof  arrest,  Ariz.  Pen.  Code  (1887),  8.  This  order  is  made  by  indorse- 

(1495.   The  last  is  the  common  method  ment  on  the  warrant  of  arrest  men* 

of  fixing  the  amount  of  bail  in  arrest  tioned  in  Sand.  &  H.  Ark.  Dig.  (1894), 

in  civil  cases.    Where  the    recogni-  f  ^9^* 

zance  is  entered  into  in  open  court  no  Other  forms  indorsed  on  the  war- 
formal  order  is  necessary,  the  recogni-  rant  of  arrest  are  as  follows : 
zance  itself  being  sufficient  evidence  '*  Georgia,  Bibb  County, 
that  it  was  made  in  accordance  with  Upon  hearing  the  evidence  in  the 
the  order.    Chumasero  v.  People,  18  case  of  the  state  against  yokn  Doe, 
111.  405.  for  the  offense  of  {here  name  the  offense 

S.  This  order  is  indorsed  on  the  writ  if  it  has  a  generic  name,  if  not  ds» 

by  the  justice  or  clerk  of  court  as  the  scribe  it),  it  is  ordered  that  said  yokn 

case  may  be.  Doe  be  bound  in  a  bond  of  six  hundred 

See  also  a  precedent  in  Humphries  dollars  for  his  appearance  at  the  Sn^e- 

V,  State,  33  Ark.  713,  where  the  order  rior  Court,  to  be  held  in  and  for  the 

was  indorsed  on  Uie  indictment  as  fol-  county  of  Bibb  on  i^t  first  Monday  in 

lows:  yanuary  next.      In  default  thereof^ 
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8624.  Bail  AND  RECOGNIZANCE.  8625. 

Pons  No.  36*4. 
(Arix.  Pen.  Code  (1887),  ff  1349,  1353.)  1 
It  appearing  to  me  that  the  crime  of  (stating  gevurally  the 
nature  thereof^  and  as  nearly  as  may  he  the  time  ana  place  where 
the  same  was  committed)  has  been  committed  and  that  there  is  suf  • 
ficient  cause  to  believe  john  Doe  guilty  thereof,  I  order  that  he  be 
held  to  answer  the  same;  *  and  that  he  be  admitted  to  bail  in  the 
sum  of  Jive  hundred  dollars,  and  be  committed  to  the  sheriff  of  the 
county  of  Gila  until  he  give  such  bail. 

Pons  No.  36ss* 
(Precedent  in  Hendee  v,  Taylor,  99  Conn.  449.)* 
This  court,  having  inquired  into  the  facts  stated  in  said  complaint, 
finds  the  defendants  g^uilty ,  in  manner  and  form  as  is  therein  alleged, 
and  it  is  thereupon  considered  and  ordered  by  said  court,  that  the 
said  Philo  E.  Lewis  shall  bfecome  bound  to  the  treasurer  of  the 
state  of  Connecticut^  with  one  sufficient  surety,  in  the  sum  of  six 

that  he  be  committed  to  the  common  Nevada, — Gen.  Stat.  (1885),  $  4018. 

jail  of  said  county,  there  to  be  safely  '  8.  This  order  was  entered  on  the 

kept   until  thence  delivered  by  due  Justice's  docket,  and  it  was  held  that 

course  of  law.  requiring    three  different  parties    to 

Given  under  my  hand  and  seal,  this  each  give  a  bond  "  each  conditioned 

tkird  daj  of  December^  1^96,  that  the  said  Philo  E.  Lewis,  John  R. 

Abraham  Ktnt^  }.  P.  (sbal)"  Jones,  Ir.,  and  Albert  Patrick,  shall 

or  appear  before  the  superior  court,  etc . ,' ' 

"^aiM  Ro€^  complainant,  vs.  yohn  Dob,  was  not  to  be  considered  as  reauiring 

Bastardy.  .I^^uch  prisoner.. .to  give  a  bond  for  the 

Snfolk^  ss.                 Jjieember  ^t  1896,  appearance  of  the  others,  but  merely 

oy  virtue  of  this  warrant,  the  with-  that  each  bond  should  be  conditioned 

in  named  yokn  Doe  is  this  day  brought  on  the  appearance  of  the  prisoner  him- 

before  me  and  the  complaint  is  read  to  sell,    llie  same  point  was  decided  in 

him  and  he  is  thereupon  ordered  to  State  v,  James,  37  Conn.  357,  where 

give  bond  in  the  sum  of  %500,00  with  the  order  was  as  follows : 

sufficient  sureties  for  his  appearance  at  "  And  the  said  Sdwin  M,   yame* 

the  next  term  of  the  Superior  Court,  and  Nelson  yames^  being  separately 

holden  at  Boston  .wiihin  and  for  said  required  to  answer  to  said  complaint, 

county,  on  ihk first  Monday  of  yann-  say  that  they  are  not  guilty  in  manner 

ary  next ;  and  the  defendant  comply-  and  form  as  in  said  complaint  is  al- 

Ing  with  said  order  is  discharged.  leged,  and  having  inquired  into  the 

Samuel  Short ,  )  q,,.^^..  facts    stated    in  said    complaint,  Uie 

William  West  A  2»«reae8.  ^^^^  ^^^^    ^^^   ^^^  ^^  probable 

yohn  Marshall^  Trial  Justice."  grounds    that    the    said   Bdvfin    M, 

1.  This  entry  is  to  be  made  by  the  yames  and  Nelson  yames  are  guilty. 

Justice  whenever  it  appears  that  the  It  is  therefore  ordered  and  considered 

ostice  court  has  no   jurisdiction  of  by  me  that  the  said  Edwin  M,  yames 

the  oil ense  committed.  and  Nelson  yames  become  bound  wiUi 

Arizona, — Pen.  Code  (18S7),  f  1349.  sufficient  surety  in  a  recognisance  in 

Idaho, — Rev.  Stat  (1887),  $  Tjpi*  the  sum  of  two  hundred  dollars,  each, 

Nevada,  —  Gen.     Stat.     (1085))    %  to  the  treasurer  of  the  state  of  Connec- 

4046.  ticut^  that  the.  said  Bdwin  M,  yames 

S.  When  bail  is  found  the  entry  con-  and  Nelson  yames  will  appear  before 

tinues    from    this    point   as  follows :  the  next  Superior  Court,  to  be  holden 

"And  I  have  admitted  him  to  bail  to  at  Bridgeport^  in  and  for  said  county, 

answer  in  the  sum  oifour  hundred  on  ihe  Sd  Tuesday  oi  December^  A.. I). 

doilars  and  taken  such  ndl."  186&,  then  and  there  to  answer  to  said 

Arisfonm, — ^Pen. Code  (1887)9  if  1349^  complaint,    and    abide   the    decision 

1351.  of   said  court  thereon,  and  to  stand 
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hundred  dollars,  and  that  the  said  yohn  E.  yones^  yr.,  and  Albert 
Patrick  shall  each  become  bound  to  the  treasurer  of  the  state  of 
Connecticut^  with  one  sufficient  surety,  in  the  sum  of  Jive  hundred 
dollars,  each  conditioned  that  the  said  Philo  E,  Lewis^  yohn  E, 
yoneSy  yr.^  and  Albert  Patrick^  shall  appear  before  the  superior 
court,  to  be  holden  in  Danbury  in  Fairfield  county,  on  the  second 
Tuesday  of  August^  i859,  to  answer  to  the  matters  contained  in  the 
foregoing  complaint,  and  abide  the  order  of  said  court  thereon,  and 
stand  committed  till  sentence  be  performed. 

Ferm  No.  zt^t. 

(Precedent  in  Ex  f.  Nightingale,  i9  Pla.  97a. )1 

Commissioners  of  Pilotage  of  the  Port  of  Pensacola  vs.  William 

Nightingale — Fraud. 

This  case  coming  on  for  examination,  the  accused^  William 
Nightingale^  came  into  court  in  the  custody  of  the  sheriff,  and  was 
thereupon  arraigned  and  pleaded  not  guilty  as  charged  in  the  com- 
mitment. 

Whereupon  the  court,  after  hearing  the  evidence  and  argument 
of  counsel,  does  consider  and  order  that  the  accused,  William  Nigkt^ 
ingale^  be  held  upon  his  recognizance  in  the  sum  oi  Jive  hundred 
dollars  to  appear  at  the  next  term  of  this  court,  in  default  of  which 
he  be  committed  to  jail.  Vfohn  Marshall^ 

Judge  Escambia  County  Court.] 

&  When  in  IMseretlon  of  Court, 
a.  Notlee  to  Dtatrlet  Attoney.a 

Pom  No.  3627. 
In  the  Matter  of  the        ) 
Application  oi  Richard  Roe  > 

for  Admission  to  Bail.       )  • 

To  Daniel  Webster^  District  Attorney,  county  of  Erie: 

Sir :  You  will  please  take  notice  that  on  the  twenty^second  6ay  oi 

committed  until  this  order  be  com-  the  next  term  of  the  Superior  Court 

plied  with."  for  Bdgecomh*  county,  Ac. 

1.  On  habeM  corfu$  proceedings  the  -  jehn  NorJUet, 

defendant  in  this  case  was  discharged  Mmgistratm  of  Police   for  Town  of 

from  arrest  on  the  ground  that  the  farboro,** 

county  court  had  no  Jurisdiction  to  or^  TSMMSsee.— -See  the  following  prec* 


der  bail  in  the  premises.    No  question  edent  in   Wash  v.  State,  3  Coldw. 

as   to    the   form    of   the   order   was  (Tenn.)9a. 

t-aised.  *«  Ordered  hy  the  Court,  that  the  de- 

Horth  QunUauk  —  This  order  was  in*  fendant  be  admitted  to  bail,  in  the  sum 

dorsed  on  the  warrant  <rf  arrest  in  Stste  of  one  thousand  dollars ;  and  that  he 

V.    Pender,  66  N.  Car.  314:  ** State  may  deposit  with  the  Clerit  of  this 

V.  George  A,  Smitk:    The  defendant  Court,  at  any  time,  the  sum  of  one 

is.  this  cuiy  brought  before  me,  and  it  thousand   dollars,    in    United    States 

appearing  that  he  is  guilty — from  the  Treasury  Notes,  in  lieu  of  bail ;  and  the 

evidence — it  is  adjudged  that  he  be  Sheriff  may  take  bail  in  same,  out  of 

recognised  in  the  sum  of  %600^  with  tenatiaM/' 

good  sureties,  for  his  appearanee  at  >.  New  Tork. — Code  Crim.  Proc., 
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Mayy  i8P7,  application  will  be  made  before  the  Honorable  yohn 
Marshall^  judge  of  the  sapremecoitrt,  at  the  Srie  county  court  Jkoitse 
in  the  city  of  Buffalo^  for  the  admission  to  bail  of  Kichard  Ro€y 
who  is  now  confined  in  the  comity  jail  of  said  county,  charged  with 
the  offense  of  arson.  Yours,  etc., 

yeremiah  Mason^  Attorney  for  Richard  Roe, 
Dated  May  BO,  i897. 

b.  Hoaee  10  CmMlttiBg  JUigMnJm.^ 

FomNo.  36s8. 

In  the  Matter  of  the  Application  of  ) 
Richard  Roe  for  Admission  to  Bail.  \ 
To  Roger  B.  Taney,  Esquire,  Polke  Justice: 

Sir:  You  will  please  take  notice  that  upon  May  twenty-second^ 
i897,  application  will  be  made  to  the  Honorable  yohn  Marshall, 
judge  of  the  supreme  court,  at  the  Brie  county  court  house,  in  the 
city  of  Buffalo,  for  the  admission  to  bail  of  Kichard  Roe,  who  is 
now  confined  in  the  common  jail  of  said  county,  charged  with  the 
offense  of  arson,  and  you  are  hereby  required  to  transmit  to  the  said 
Honorable  John  Marshall  the  depositions  and  statement  upon 
which  he  was  so  committed  or  a  copy  thereof. 

Yours,  etc., 
yeremiah  Mason,  Attorney  for  Richard  Roe. 

Dated  May  ftO,  iS97. 

a.  The  AppUaatlAii  or  Petltkakt 
Perm  Mo;  $M%9. 

To  the  Honorable  yohn  Marshall, 
Judge  of  the  Pulashi  Circuit  Court: 

Your  petitioner,  yohn  Doe,  respectfully  represents  that  he  is  con* 
fined  in  the  jail  of  Pulaski  County  charged  with  (here  give  a  brief 
statement  of  the  offense  charged),  and  that  he  is  desirous  of  being 
admitted  to  bail  and  offers  as  bail  Samuel  Short,  residing  at  222  E. 
6th  Street,  in  the  city  of  Little  Rock  in  said  county,  and  William^ 
West,  tesiding  at  SOO  B.  €th  Street,  in  said  city,      yohn  Doe, 

(or  yeremiah  Mason,  Attorney  for  yohn  Doe). 

4  560;  X  Birds.  Rev.  Stst.  (rS^)*  p.  See  also  Kew  Hampshire  Pub.  Stat. 

11^  4  i».  (1891),  c.  353,  4  13. 

Similar  notice  is  required  when  the  A  similar  notice  is  required  in  Ore- 
admission  to  ball  is  in  the  discretion  gon  where  the  defendant  appeals  from 
of  the  eourt  in  the  following  states  uie  decision  of  a  magistrate  den^ng 
and  territories :  hts  admission  to  bail,    t  HilPs  Anno. 
^rt'«M«.^Pen.  Code  (1887),  4  1930.  Laws  Oregon  (1893),  %  1^, 
JVtf9«n#tf.— Gen.  Stat.  (i88«),  f  439f  1*  ^^^  rork.-^Code  Crim.  Proc., 
NoHA  Dmkatm.-^Kev.  CoieM  (iS^h  f  560;  i  Birds.  Rer.  Sut.   (1896),  p. 
i  845a.  t^  4  XM. 

Ortfjvii.^xHnPsAnno.  Laws (1890),  t.  Artkmeas.-^Seaia.    ft   H.    Dig. 

4  1481.  (1894),  «  «oi9. 
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b.  Itotiee  of  Appll6alloii«t 

Pons  No.  3630. 

Tlu  CommonweaUA  of  Massachusetts 

against 
yohn  Doe. 

To  Daniel  Websier^  iSsq.,  District  Attorney  {ot  Assistant  District 
Attorney)  of  Suffolk  District. 
Sir:  Please  take  noticO  that  on  Wednesday^  November BSth^  a 
hearing  will  be  had  before.  Charles  Brown^  Esq.,  commissioner  of 
bail  for  Suffolk  County,  on  the  application  for  admission  to  bail  of 
yohn  Doe^  who  stands  convicted  in  the  Superior  CovLttoi  Suffolk 
County  of  the  offense  of  larceny.  The  proposed  sureties  are  ISam* 
uel  Shorty  clothier^  residing  at  91  Claremont  Park^  in  the  city  of 
Boston,  and  William  West,  commission  merchant,  residing  at  B71 
Chestnut  Street  in  the  city  of  Chelsea. 

yeremiah  Mason,  Attorney  for  yohn  Doe. 

• 

e.  The  Order.) 
Form  No.  aOax. 

^*  ^^^JL  i^"'^  I  Indictment  for  Arson. 

^XSL.  S  yanuary  Term,  rm. 

The  defendant  herein  having  been  indicted  for  the  crime  of  arson 
and  having  failed  to  give  bail  in  open  court,  it  is 

Ordered  that  he  be  admitted  to  baiir  with  sufficient  sureties  in  the 
sum  of  one  thousand  dollars,  and  that, the  sheriff  of  Dale  county  be 
and  hereby  is  authorized  to  discharge  said  defendant  during  vaca- 
tion upon  his  giving  bail  as  required  by  this  order. 


4h  ReduotioB  of  BalL 
a.  Notlee  of  Applieation.  s 

Form  1^0.  363a. 

In  the  Superior  Court  of  the  County  of  Marin^  State  of  Calu 
fomia. 


JTtfii/iftfly.  —  Bullitt's  Crim.   Code         « The  SUM 

(1895),  *  8i. 
In  Minnesota    this    application    is 


Burglary.    Fe  h* 
ruaryttrm,  tS68. 

^-^ Maj  be  admitted 

made  by  the  aTOlicant's  affidavit  |    to  bail  in  the  sum 

Minmescta.'—^tii.  (1894)*  i  7'^3«  '  I    ^f   ^^"^    kundred 

1.  JlfAfMciiW0^/ifrf— Pub. Stat. (i88a),    Nat  Gray,  negro,}    andJl/tydoUsLn," 

c.  313,  f  48.  was  held  to  be  fatall^r  defective,  among 

%,  This  form  is  drawn  under  Ala.    other  reasons,  for  not  giving  the  ther- 

Code  (tS86),  {  44099  and  is  intended  to    iff  or  indeed  anj  one  authdritj  to  take 

be  entered  on  the  minutes  of  the  court,    ball  at  anj  time. 

In  Gray  v.  State»  43  AJa.  44,  the  fol-       8.  Cali/orma.^^eiu  Code  (1886),  { 
lowing  order:  1389. 
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Tke  People  of  the  State  of  Caii/dmia 

against 
yoAn  Doe, 

Please  take  notice  that  on  the  first  ^y  of  Decetmier^  i89d,  the 
defendant  herein  will  make  application  to  the  above  named  court 
for  a  redaction  of  the  amount  of  bail  in  which  he  is  held. 

yeremioA  Mason^ 
November  B4^  iZ96»  Attorney  for  Defendant. 

To  Daniel  Webster,  Esq., 

District  Attorney  of  Marin  County. 

b.  The  Order. 

Form  No.  3633.  . 


li 


(Precedent  in  Collins  v.  Collins,  80  N.  Y.  94.) 

{Caption.)^^ 

it  is  ordered  that  the  bail  or  securi^  under  the  writ  of  ne  exeat 
issued  in  this  action  on  the  Slst  day  01  March,  i869,  and  the  order 
therefor,  made  the  same  day,  be  reduced  to  the  sum  of  two  thou* 
sand  five  hundred  dollars,  and  the  said  order  and  writ  be  and  they 
hereby  are  amended  by  striking  out  the  words  ^^  ten  thousand  dol- 
lars "  therein  and  inserting  the  words  *'  two  ^thousand Jive  hundred 
dollars"  in  the  place  thereof,  and  that  the  sheriff  of  the  city  and 
county  of  Nerw  York  restore  to  the  defendant  the  sum  of  seven  thoU" 
sand  five  hundred  dollars  deposited  by  the  defendant  with  the  said 
sheriff. 

5.  Order  Dlseharging  Msoner  on  Oivlng  BalL 

Form  No.  3034** 

State  of  California^ 
County  of  Marin. 

To  John  Lynch,  Esq.,  Sheriff, 

Of  the  County  of  Marin, 

State  of  California. 
yohn  Doe,  the  defendant  in  the  action  referred  to  in  the  foregoing 
certificate,  having  been  admitted  to  bail,  and  having  given  an  un- 
dertaking, duly  approved  by  me  as  set  forth  in  said  certificate,  you 
are  hereby  ordered  to  discharge  the  said  John  Doe  from  your  cus- 
tody so  far  as  his  detention  therein  is  upon  arrest  in  said  action. 

yohn  Marshall,  Judge  of  the  Superior  Court, 
Of  the  County  of  Marin,  State  of  California. 

Arizona, — Pen.  Code  (1887),  f  1959.  For  the  formal  parts  of  s  judgment  or 

Idak0,^K<tv,  SUt.  (1887),  i  B117.  order  in  New  York,  consult  the  titles 

Montana,  —  Pen.   Code    (1895),.  $  Jvdombnts  and  Ordbrs. 

3366.  S.  California.^Vtn,  Code  (z886),  f 

1.  The  words  to  be  supplied  within  1381. 

[    ]  do  not  appear  in  the  reported  case.  Arigona.^-Ftn,  Code  (1887),  (  <944« 
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(Miller's  Anno.  Code  Iowa  (1890)^  \  4X93-)i 


County  of 

The  State  of  Iowa. 

To  yohn  Lynch^  sheriflF  of  Harrison  county.* 

The  defendant  named  in  the  warrant  of  arrest  in  your  custody, 
under  the  authority  thereof,  for  the  offense  therein  designated,  hav- 
ing given  sufficient  bail  to  answer  the  same,  by  the  undertaking 
herewith  delivered  to  you,  you  are  commanded  forthwith  to  dis- 
charge him  from  custody,  and  without  unnecessary  delay  deliver 
this  order,  together  with  said  undertaking  of  bail,  to  the  clerk  of 
the  district  court  of  Harrison  county,  on  or  before  the  first  day 
of  the  next  term  thereof.  4 

Dated  at  Logan^  this^r^/  day  of  October^  A.D.  i8P^. 

Abraham  Kent^  Justice  of  the  Peace.' 

Perm  No.  3^30* 
(I  Birds.  Rev.  Sut.  N.  Y.  (1896),  p.  xi8,  f  138.) 

To  the  sheriff  of  the  county  of  Suffolk  (or  to  the  keeper  of  the  city 

prison  of  tke  city  of  New  Tork)  : 

Richard  Roe  who  is  detained  by  you  on  a  commitment  to  answer 
a  charge  for  the  crime  of  (designate  it  generally)^  having  given  suf- 
ficient bail  to  answer  the  same,  you  axe  commanded  foi^with  to 
discharge  him  from  your  custody.  (Signature. ^^ 

Perm  Me.  3^37* 

(I  Hill's  Anno.  L«w8  Oregon  (1899),  $  1477.) 

To  the  Sheriff  of  the  County  of  Multnomah,  State  of  Oregon : 

Richard  Roe  who  is  detained  by  you  to  answer  a  charge  (or  in* 
dictment)  for  the  crime  of  {describing  it  generally) ,  having  given 
sufficient  bail  to  answer  the  saime,  you  are  commanded  forthwith  to 
discharge  him  from  your  custody. 

Abraham  Kent^  Justice  of  the  Peace,* 

1.  Another  form  ol  the  order  given  **  Dated  at  "*^,  in  tlie  townhip  of 

in  Miller's  Rev.  Code  Iowa  (i89»),  f  — -,  in  the  couatv  of  Harrimm,  this 

4580,  is  in  the  words  sad  figures  fol-  Vtth  dar  of  May^  A,D.  i897. 

lowing :  **A  hratem  JCenir  Justice  of  the  Peace." 

*'  Stste  of  Iowa.  t.  Here  should  be  stated  the  name  of 

**  To  the  sheriff  of  the  cotontj  of  Nar-  the  officer  who  has  the  defendant  in 

risen :  custod  j,  together  with  his  official  title. 

*^ Richard  Roe  who  is  detained  bj  t.  Or  other  officer  as  the  case  may 

Tou  on  commitment  to  answer  a  charge  be. 

for  the  offense  of  {here  desigmtU  it  4k  This  order  most  be  signed  hy  the 

generally)^  having  given  sufficient  bail  court  or  magistrate  making  the  same. 

•  to  answer  the   same,  you  are  com-  0.  The  order  must  be  signed  bj  the 

manded  forthwith  to  discharge  him  court  or  magistrate  making  it,  with 

from  custodj.                  "  his  name  o<' office. 
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Pmw  No.  3^3<* 
(i  Hill's  Anno.  Laws  Oregon  (i89t)y  4  1478.) 

To.  the  Sheriff  of  tlie  Coonfy  of  Multnomah^  State  of  Oregon: 

Richard  Roe  who  is  detained  by  you  in  execution  of  a  judgment 
whereby  he  is  condemned  to  {siattng  the  terms  of  the  judgment  gen* 
eralfy)  having  appealed  from  said  judgment  and  given  sufficient 
bail  to  abide  and  perform  the  judgment  of  the  appellate  court,  you 
are  commanded  forthwith  (concluding  as  in  Form  No.  $637). 

6.  The  Certffieate  of  Ball  or  Ball  PtoM. 

a.  The  Oerdlleate.1 

Form  No.  3639. 

County  of  Dinmiddie^  to- wit : 

I,  Abraham  Kent y  a  justice  of  the  said  county,  do  hereby  certify 
that  Richard  Roe  has  this  day  been  admitted  to  bail  by  me  for  his 
appearance  before  the  circuit  court  of  the  said  counW,  on  the  first 
day  of  yune  term  thereof,  to  answer  an  indictment  then  and  there 
to  be  found  against  him  by  the  grand  jury,  then  and  there  to  be  im- 
paneled for  a ,  in  this  that  he  did  on  th^  Sd  day  of  yanuaty^ 

1807,  (here  set  out  sufficient  facts  to  identify  the  charge  on  which 

the  accused  is  arrested). 

*   Given  under  my  hand  this  11th  day  of  May^  i8P7. 

Abraham  Kent^  J.  P. 

b.  TIM  BiU  Pleea.* 

Penn  No.  z^^o. 
(How.  Anno.  Stat.  Mich.  (1883),  f  7307.) 

Lenawee  County,  ss.  On  this  eleventh  day  of  May^  one  thousand 
eight  hundred  and  ninety-senen^  yohn  Doe  \%  bailed  by  Samuel 
Short  and  William  West  of  the  county  of  Lenawee^  upon  a  capias 
ad  respondendum^  returnable  in  the  jLentvwee  Cireuii  court  on  the 
1"  '  day  of  ■  ■■  at  the  suit  of  Richard  Roe^  in  a  plea  of  trespass 
{or  as  tie  aefbm  may  be),      yohn  Hancock^  Clerk  of  the  Circuit 

Court  for  the  Coxaxty  ot  Lenawee. 

Fentt  No.  3041* 

(How..  Anao.  Stat.  Mich.  (iW»),  f  Ts^) 

State  of  Michigan,  >        The  Ciicuit  Cottrt  for  the 
County  of  Lenawee  \  County  of  Lenawee. 

Cotinty  of  Lenawee^  ss. 

On  this  eleventh  day  of  May^  A.D.  r897,  Richard  Roe  is  de- 
livered to  bail  on  a  c^i  corpus^  unto  Samuel  Short  and  William 

2.   FfV/vWa.— Code  (1887),  j  4004.      ifl  Bourlsr's  Law Diettonarf,  titU  Bftil 
9.  See  an  old  form  of  the  Ml  piece    Plecv,  p.  atj)* 
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Westy  of  the  county  of  Lenawee^  at  the  suit  of  yohn  Doe  in  the  plea 
of  trespass  (or  as  ike  plea  is).  , 

joAn  Hancock^  Clerk  of  the  Circuit  Court,* 

for  the  County  of  Lenawee. 

PocmNo.s64t. 

(a  N.  J.  Gen.  Sut.  (1895),  p.  2546,  J '75.) 

New  Jersey  supreme  court  (or  Gloucester  circuit  court  or  court 
of  common  fleas).  Of  the  term  oiMay  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-seven^  Richard  Roe^  of  the 
county  of  Gloucester ^  is  delivered  to  bail  on  bl  cepi  corpus^  unto 
Samuel  Shorty  of  the  township  of  Woodbury^  in  the  said  county,  and 
William  West,  of  the  township  of  Woodbury ^  in  the  said  county, 
at  the  suit  of  yohn  Doe  in  a  plea  of  debt  (or  of  trespass  on  the  case^ 
or  as  the  action  may  be),  yeremiah  Mason^ 

Attorney  for  the  Defendant. 

Pons  No.  3643* 

(a  Pepp.  ft  L.  Dig.  (18^),  p.  3576,  $  39.) 
Cambria  County,  ss. 

In  the  court  of  common  pleas^  Richard  Roe^  of  the  county  afore- 
said,  delivered  to  bail  upon  a  bond  taken  by  me,  yohn  Lynch^  sheriff 

ior  other  officer^  as  the  case  may  be\y  of  said  county,  the  eleventh 
^yoiMay^  A.D.  i8P7,  to  Samuel  Snort ^  of  the  township  of  Edens* 
burgh  in  said  county  (yeoman)^  and  William  West^  of  the  town- 
ship of  Edensburgh  m  said  cqunty  (merchant)^  at  the  suit  of  yohn 
Doe^  in  a  plea  of  (describing  the  action  as  described  in  the  bond). 

yohn  Hancock^  Prothonotary.^ 

Perm  No.  3^44* 

(Vt.  Stat.  (Z894),  p.  979,  Form  40.>S 
State  of  Vermont,  ) 

Chittenden  County»  ss.  ^ 

yohn  Doe^  of  Turlington,  in  the  county  of  Chittenden^  is  bailed 
by  William  West,  of  Afiddlebury,  in  the  county  of  Addison,  upon 
a  writ  of  attachment  to  the  value  of  six  hundred  dollars,  returnable 
to  (insert  the  style  of  the  court,  or  name  of  the  Justice,  and  the  time 
and  place  of  session),  at  the  suit  of  y antes  Hunt,  demanding  in  dam- 
ages six  hundred  dollars ;  the  said  William  West  having  indorsed 
his  name  on  the  original  writ  (or  having  become  surety  for  the  said 
yohn  Doe  in  the  suit  aforesaid,  by  signing  a  jail  bond). 

1.  As  to  who  should  furnish  the  bail  for  person  charged  with    being  the 

piece,  see  -^ Walker  Vx  .Folsom,  a  Miles  father  of  a  bastard  child,  Vt.  Stat. 

(Pa.)  xoa.  (1894)1  P-  9^»  Form  4a;  on  recog- 

1.  See  also  the  form  of  bail  piece  to  nizance  taken  in  open  court,  Rules 

be  furnished  to  surety  in  a  jail  bond  Supr.  Ct.  Vt.,  N.  Chipman  (Vt.)  a6o; 

taken  on  an   execution,  in  Vermont  and  when   given    br  sheriff,    Rules 

Stat.  (1894),  p. 980,  Form 41;  tosure^  Supr.  Ct  Vt,N. Chipman  (Vt.)  J6a. 
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Dated  at  Burlington^  in  the  cotmty  of  Chittenden^  this  Jlrst  day 
of  December^  A.D.  189(3.  John  Lynch^  Sheri£f,  &c«, 

(or  yailer). 
Pons  No.  3045* 

(Va.  Code  (1887),  t  396*;  W.  Va.  Code  (1887),  p.  937,  %  8.) 
Richard  Roe  of  the  county  (or  corporation} oi  Dimviddie  (or 
DanvtUe)^  is  delivered  to  bail,  unto  Samuel  Short  of  the  county 
(or  corporation)  of  Dinwiddie  (or  Danville)^  at  the  suit  of  the 
commonwealth.  Given  under  my  hand,  this  eleventh  day  of  May^ 
in  the  year  one  thousand  eight  hundred  and  ninety-seven. 

yohn  Hancock^ 
Clerk  Dinwiddie  Circuit  Court. 

n.  THE  BAIL  BOND  OR  REOOGNIZANCBL^ 

1.  When  Taken  in  Open  Court. 

a.  Ita  Parte. 

(1)  The  Caption,* 

FomNo.  3646. 
The  State  of  Ohio,  ) 
Allen  County,  ss.    \ 

1.  iSQpe  ef  Tills  AMsloa.— The  bail  Montana. -^Ftn.    Code    (1895),   4 

bond,  or  recognisance,  unless  its  form  S380, 

be  prescribed  hy  statute,  or  otherwise,  Nevada. ^<yt!n,  Stat.  (1885),  $  4396. 

may  be  in  almost  any  form.    Accord-  Oregon, -^i     Hill's    Anno.     Laws 

inglj  in  the  treatment  of  the  bail  bond,  ( 1893),  $  1483. 

or  recognisance,  each  has  been  sepa-  Tennessee. — Code  (1896),  f  7133. 

rated  into  its  Tarious  parts,  and  the  Utah. --^  2  Comp.   Laws    (i88i3),   ( 

greatest  possible  variet j  of  these  given.  5 179. 

Under  the  subdivision**  The  Complete  Washington. ^2  Hill's  Anno.  Stat. 

Form,"  will  be  found  a  complete  com-  (1891),  f  IS65. 

mon-lsw  form,  all  the  statutory  forms.  In  New  fork  the  deposit  Is  made 

and  numerous  precedents.  with  the  county  clerk,     i  Birds.  Rev. 

Oash  Depostk  Inslaad  of  Ban.— In  the  Stat.  (1896),  p.  129,  f  148. 

following  states  and  territories  the  ac-  Fom  of  OtrUaoaU  of  Deposit.— The 

cosed  mav  b6  discharged  on  producing  following  is  the  form  of  certificate 

the   certificate    of    the  clerk  of    the  given  in  Bullitt's    Crim.  Code  Ky. 

proper  court  that  the  accused  has  de-  (1895),  p.  143. 

posited  with  him  cash  equal  to  the  **  I,  P.  Swigert,  trustee  of  the  jury 

amount  of  bail  required  of  him.  fund  of  Franklin  county,  do  certify 

•  Arizona, — ^Pen.  Code  (1887),  f  1980.  that  ^okn  Smitk,  who  is  in  custody  on 

Arkansas. — Sand.  &  H.  Dig.  (1894),  ^^^  cnarge  of  larceny,  and  allowed  to 

f  2oa6.  give  bail  in  the  sum  of  one  tkonsand 

California, — ^Pen.    Code   (1886),  4  dollars  for  his  appearing  in  the  ^ratijl- 

xa<K.  //•  Circuit  Court  on  the  first  day  of 

Idako. — Rev.  Stat.  (1887),  4  8xso.  its  next  October  term,  and  to  render 

Indiana, — Horner's  Stat.   (1896),  f  himself  amenable  to  the  orders  and 

1706.  process  of  said  court  in  the  prosecu- 

lowa, — ^Miller's  Rev.  Code  (1890),  %  tion  of  said  charge,  and  If  convicted 

4589.  render  himself  In  execution  thereof, 

Kansas. — Gen.  Stat.  (x888),  f  59x0.  has  deposited  in  my  hands  one  tkon- 

Kenincky,^^xXVMi%    Crim.    Code  sand  dolhirs  in  lieu  of  bail.    Given 

(<8^),  4  89.  under  my  hand  this  6tk  August,  i877. 

iiassackus€tU,^'?VLh.SUt.  (x889),  c.  *'P.  Swigert,  C.  F,  C.  C." 

axa,  4  68.  t.  noOavtfoa.^Whentheuadertak* 
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(S)  Ths  OBueATKm. 

Form  No.  3647- 

Samuel  Shorty  William  Wiesif  and  yames  Huni^  personally 
appeared  in  open  court  and  severally  acknowledged  themselveB 
indebted  to  tne  State  of  Arkansas  in  the  sum  of  two  hundred 
dollars  each. 

Form  No.  304B.1 

Be  it  remembered,  that  on  the  tenth  day  of  November^  ii96^ 
personally  appeared  before  me  at  said  town  the  said  yohn  Doe  as 
principal,  and  yames  Hunt  of  said  Haddam^  as  surety,  and 
acknowledged  themselves  to  be  jointly  and  severally  bound  to  the 
State  of  Connecticut y  in  a  recognizance  in  the  sum  oijive  hundred 
dollars. 

Form  No.  3649*^ 

MEMORANDUM. 

That,  on  the  second  day  of  November^  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-six^  yohn  JDoe,   yames  Hunt^ 

ing  is  entered  into  in  open  court  the  of  our  Lord  one  thousand  eight  hun- 

ordinarj  caption  is  at  in  the  text.  For  dred  and  ninety-six,  yokn  Doe,  yames 

a  complete  collection  of  the  various  Hunt^  and    William    West,  personally 

forms  of  stating  the  venue,  see  infra^  appeared  before  the  subscriber,  one  of 

Forms  Nos.  3679  to  3693,  the  trial  justices  in  and  for  the  county 

See  also  a  precedent  in  Pierce  v,  of  Worcester,  and  acknowledged  them- 

State,  10  Tex.  556,  as  follows :  selves  to  be  jointly  and  severally  in* 

'*  The  State  of  Texas  )  debted  to  the  commanvfealth  of  Massa- 

V.                  >  chusetts,  in  the  sums  following,  to  wit : 

William  C.  Pierce.'*  )  The  said    yokn    Doe  as  principal  in 

This  being  the  customary  descrip-  the  sum  of  sin  hnndred  dollars,  and  the 

tion  of  the  case  preceding  the  entry  in  said  yames  Hunt  and  William   West 

the  minutes  of  the  district  court,  it  was  as  sureties  in  the  sum  of  sin  hundred 

held  to  be  a  sufficient  description  in  a  dollars,  to  be  levied  on  their  goods, 

recognizance  on  appeal,  although  it  chattels,  lands  or  tenements,  and  for 

might  not  have  been  so  had  the  recog-  want  thereof,  on  their  several  bodies, 

nisance  not  remained  to  be  enforced  to  the  use  of  the  said  commonwealth,  if 

in  the  same  court,  in  which  it  was  default  be  made  in  the  performance  of 

taken.  the  condition  hereunder  written."  Or, 

1.  A  similar  form  is  as  follows :  ''Be  *'  Be  it  remembered,  that  on  iht second 

it  remembered,  that  on  the  second  day  day  of  November  in  the  year  one  thou- 

of  November,  A.D.  18M?,  yohn  Doe,  sand  eight    hundred  and  ninety-sin, 

yames  Hunt,  and  William  West,  per-  before    the  Municipal  Court  of   the 

sonally    appeared    before    me,    yohn  Charlestown  district,  holden  in  said 

Marshall,  a  judge  of  the  court  of  Com-  district,  in  the  city  ol Boston,  within  the 

mon    Pleas,  in    and  for   the  Fonrth  county  of  Suffolk,  for  the  transaction 

judicial  district  of  the  state  of  Ohio,  of  criminal    business,  personally  ap- 

and  jointly  and  severally  acknowledged  peared  ^okn  Doe,   yames  Hunt,  snd 

themselves  to  owe  unto  the  State  of  Peter  CpBrien,  all  of  said  Boston,  and 

Okio  the  sum  oifive  kundred  dollars,  acknowledged  themselves  to  be  jointly 

to  be  levied  of  their  goods  and  chattels,  and  severally  indebted  to  the  common- 

lands  and  tenements,  if  default  be  made  wealtk  of  Massackusetts,  the  ^vAdyokn 

in  the  condition  following,  to  wit:"  Doe  as  principal,  and  the  said  ^ames 

S.  Other  similar  forms  may  be  as  Hunt  and  Peter  O'Brien  as  sureties^ 

follows:  ''Be  it  remembered,  that  on  the  in  the  sum  of  five  kundred  dollars  to 

soGomd  day  of  JVofNMi&ir»  Ui  the  year  be  levied  upon  their  goods  or  chattels;; 
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and  WiUiam  Wesi^  all  of  LsomiMSier^  in  said  county  of  Worces^ 
Ur,  persoDallj  appeared  before  me,  the  subscriber,  one  of  the  trial 
justices  within  and  for  the  said  county  of  Worcester^  and  acknowl- 
edge themselves  to  be  severally  indebted  to  the  said  ccmmamwealth 
in  the  sum  of  three  hundred  dollars  to  be  levied  on  their  goods  or 
chattels,  lands  or  tenements,  and,  in  default  thereof,  upon  their 
bodies,  to  the  use  of  the  said  commanwealih^  if  default  be  made  in 
the  premises  of  the  condition  following. 

Pom  No.  3650. 

Be  it  remembered,  that  on  the  lltk  day  of  Mmy^  i807,  yokn  Doe^ 
Samuel  Shorty  and  WiUiam  West^  of  the  said  county,  personally 
appeared  before  me,  Airahitm  Kent^  a  justice  of  the  peace  of  the  said 
county,  and  waiving  the  benefit  of  their  homestead  exemption  as  to 
this  obligation,  and  also  any  claim  or  right  to  discharge  any  liability 
to  the  commoMwealih  arising  under  the  same  with  coupons  detached 
from  the  bonds  of  this  state,  severally  and  respectively  acknowledged 
themselves  to  owe  and  stand  indebted  to  the  commonwealth  of  rir- 
gi^i^  in  manner  and  form  foUo wing  —  that  is  to  say,  the  said  ^ohn 
Doe^  in  the  sum  of  six  hundred  dollars,  and  the  said  Samuel  Short 
and  William  West,  in  the  sum  of  three  hundred  dollars  each,  to  be 
levied  of  their  respective  real  estate,  goods  and  chattels,  to  the  use 
of  the  commonwealth  of  Virginia  to  be  rendered. 

(8)  Ths  CoNDiTioir. 

(a)  Por  Appearance  of  Accused. 

Fom  No.  3651. 

Conditioned  that  the  said  John  Doe  shall  appear  before  the  next 
Superior  Court,  having  criminal  jurisdiction,  to  be  holden  at  Mid- 
dletown,  in  and  for  the  coimty  of  Middlesex,  on  the  first  Tuesday 
of  December,  \%96,  then  and  there  to  answer  to  the  foregoing  com- 
plaint, and  abide  the  order  or  judgment  of  said  Superior  Court, 
touching  said  complaint,  or  the  matters  charged  therein. 

lands  or  tenements,  and  in  want  there-  in  said  county  of  Suffolk,  personally 
of,  upon  their  bodies,  to  the  use  of  said  appeared  yokn  Doe  and  Samuel  Short 
commonttfeaUk,  if  default  be  made  in  ofsaid^a#A?ii,  and  acknowledged  them- 
the  performance  of  the  condition  here  selves  to  be  jointly  and  sererallr  in- 
underwritten."  Or,  "Be  it  remembered  debted  to  the  commonwealth  oiMassa' 
that  on  the  second  day  of  November  in  ckueetts,  the  first  named  yohn  Doe  as 
the  year  of  our  Lord  one  thousand  principal,  and  the  last  named  Samuel 
eight  hundred  and  ninety-sin  ( i99S)  at  Short  as  surety,  in  the  sum  oifive  hun- 
thepolice  station  house  numbered /Arm  dred  dollars,  to  be  levied  upon  their 
in  Boston  in  said  county  of  Sufolk,  be-  goods  or  chattels,  lands  or  tenements, 
fore  Daniel  Williams,  clerk  of  Munici-  and  in  want  thereof  upon  their  bodies, 
fal  Court  of  Charlestown  district,  in  to  the  use  of  said  commonwealth  if 
city  of  Boston,  duly  appoint^  and  default  be  made  in  the  performance  of 
quaUiled  to  take  bail  in  criminal  cases  the  condition  here  underwritten." 

15  Volume  8. 


8662.  BAIL  AND  RECOGNIZANCE.  SttS. 

The  condition  of  this  recognizance  is  such,  that  if  said  yohn  Doe 
shall  personally  appear  at  th^  Supreme  Court  to  be  holden  2±  Exeter 
in  and  for  said  county  of  Rociing^ham^  on  the  second  Tuesday  of 
Aprily  i8P7,  and  there  wait  and  abide  the  order  of  the  court,  and 
not  depart  without  leave  until  discharged  by  order  of  court,  then 
this  recognizance  shall  be  void. 

Form  No.  3653. 

The  condition  of  this  recognizance  is  such,  that  if  the  above 
naxned  yohn  Doe  shall  personally  be  and  appear  before  the  Court  of 
Common  Pleas ^  on  the  first  day  of  its  term  next  to  be  holden  in  and 
for  the  county  aforesaid,  then  and  there  to  answer  a  charge  of  {here 
name  the  offense  if  it  has  a  generic  name^  if  not  describe  it)  and  abide 
the  judgment  of  the  court  thereon,  and  not  depart  without  leave, 
then  this  recognizance  shall  be  void,  otherwise  it  shall  be  and  re- 
main in  full  fo|:ce  and  virtue  in  law. 

Form  No.  3^54* 

The  condition  of  the  foregoing  recognizance  is  such,  that  if  the 
said  yohn  Doe  who  stands  indicted  in  the  Circuit  Court  of 
the  county  of  Lenawee  aforesaid  for  the  crime  of  {here  name  the 
crime)  shall  personally  be  and  appear  at  the  next  term  of  the  said 
Circuit  Court,  to  be  holden  at  the  Court  House^   in  the  city  of 

Adrian^  in  said  county  of  Lenawee^  on  the day  of ,  at  nine 

o'clock  in  the  forenoon  of  that  day,  and  shall  then  and  there  plead 
to  said  indictment,  and  stand  trial  thereon,  and  shall  not  depart  the 
same  without  leave  of  the  court,  and  shall  abide  the  order  and  direc- 
tion of  said  court  in  the  premises,  then  said  recognizance  shall  be 
null  and  void,  otherwise  be  and  remain  in  full  force  and  virtue. 

Form  No^  3055* 

The  condition  of  this  recognizance  is  such,  that  whereas  on  this 
second  day  of  November^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-six^  the  said  yohn  Doe  is  brought  before  me  by 
virtue  of  a  warrant,  in  due  form  of  law  issued  by  me,  to  answer  to 
said  commonwealth  on  the  complaint  under  oath  of  Leonard  A. 
Ford^  of  Leominster^  in  the  county  of  Worcester^  that  the  said 
yohn  Doe  on  the  twentieth  day  of  October^  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-six^  at  Leominster^  in  said 
county  of  Worcester  {here  briefly  describe  the  alleged  offense) 
against  the  peace  of  said  commonwealth^  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided :  which  complaint 
being  read  to  him  and  he  being  asked  whether  he  was  guilty  or  not 
guilty,  saith  he  is  not  guilty.  And  after  due  and  full  examination 
it  appears  to  me  that  there  is  probable  cause  that  the  said  yohn  Doe 
is  guilty  of  the  offense  charged  in  said  complaint,  and  it  was  there- 
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fore  considered  and  ordered  by  me  that  the  said  John  Doe  do  recoff- 
nize  to  the  said  commanweaUh  in  due  form  of  law,  in  the  sum  of  stx 
hundred  dollars,  with  sufficient  sureties  in  a  like  sum  for  the  per- 
sonal appearance  of  the  said  yohn  Dae  before  the  justices  of  the 
Superior  Court  next  to  be  holden  at  Worcester^  within  and  for  the 
county  of  Worcester^  on  the  Sd  Monday  of  yanuary  next,  to  an- 
swer to  said  complaint,  and  to  whatever  else  shall  then  and  there  be 
objected  against  him  in  behalf  of  the  said  commonwealth^  and  abide 
the  order  and  sentence  of  the  court  thereon,  and  also  in  like  man- 
ner personally  appear  at  any  subsequent  term  of  said  court  to  which 
the  proceeding^  in  the  premises  may  be  continued,  if  not  previously 
surrendered  and  discharged,  and  so  from  term  to  term  until  the  final 
decree,  sentence,  or  order  of  said  court  thereon,  and  to  abide  such 
final  sentence,  order,  or  decree  of  said  court,  and  not  depart  without 
leave* 

Now,  therefore,  the  condition  of  this  recognizance  is  such,  that 
if  the  said  yohn  Doe  according  to  the  above  mentioned  order  of  me, 
said  justice,  shall  personally  appear  before  the  Superior  Court  next 
to  be  holden  at  Worcester  within  and  for  the  countv  of  Worcester 
on  the  Sd  Monday  of  yanuary  next,  and  then  and  there  answer  to 
said  complaint  and  as  above  ordered,  and  abide  the  order  and  sen- 
tence of  the  court  thereon,  and  also  in  like  manner  personally  ap- 
pear at  any  subsequent  term  of  said  court  to  which  the  proceediiigs 
m  the  premises  may  be  continued  if  not  previously  surrendered  or 
discharged,  and  so  from  term  to  term,  until  the  final  decree,  sen- 
tence, or  order  of  said  court  thereon,  and  abide  such  final  sentence, 
order,  or  decree  of  said  court  thereon,  and  not  depart  without  leave, 
then  this  recognizance  to  be  void,  otherwise  to  b^  and  abide  in  full 
force,  power,  and  virtue.* 

1.  Or  if  in  the  Municipal  Court  of  sum  of  tkrte  hundred  dollart,  person* 
Boston,  say :  "  The  condition  of  this  allr  to  appear  before  said  court,  to  be 
recognisance  is  such  that  whereas  said  holden  for  the  transaction  of  criminal 
principal  yohn  Doe  was,  on  the  twenty  business,  on  the  first  Monday  of  A/oy , 
tkird  day  of  Afril^  iS97,  committed  to  in  the  year  of  our  Lord  one  thousand 
the  police  station  house  No.  S  aforesaid  eight  hundred  and  ninety-seven,  at  nine 
by  Bdgar  Bridges,  a  police  officer,  o'clock  in  the/^renoon,  then  and  there 
without  a  warrant  (or  by  virtue  of  a  to  answer  to  the  charge  aforesaid,  and 
-vfarrant  issued  by  the  Municipal  Court  also,  in  like  manner,  personally  to 
of  Ckarlestown  district  in  the  dty  of  appear  at  any  subsequent  time  or  term 
Boston),  charged  with  the  crime  of  of  said  court  to  which  the  consideration 
(here  describe  the  offense  briefly)  al-  of  said  charge  be  continued  If  not 
leged  to  have  been  committed  at  said  previously  surrendered  or  discharged, 
Boston,  within  the  judicial  district  of  and  so  from  time  to  time  and  term  to 
the  Municipal  Court  of  the  Charles-  term  until  the  final  decree,  sentence,  or 
ioram  district,  in  the  city  of  Boston,  and  order  of  said  court  thereon,  and  to 
said  principal  yohn  boe,  while  thus  abide  such  final  sentence,  order,  or 
committed  as  aforesaid,  made  applica-  decree  of  said  court,  and  not  depart 
tion  to  said  clerk  to  be  admitted  to  bail  without  leave ;  and  said  principal  there- 
for personal  appearance  before  said  upon  offered  the  above  named  surety, 
court,  and  it  was  proved  that  due  notice  and  said  suretv  was  approved  by  said 
of  said  application  had  been  given.  It  clerk,  and  said  principal  and  surety 
was  thereupon  ordered  by  said  clerk  did  then  and  there  before  said  clerk,  in 
that  Mid  principal  find  surety  to  recog-  compliance  with  said  order,  enter  into 
nise  (or  recognize  with  surety),  In  the  and  acknowledge  this  recognisance : 
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{b)  Bar  Appearmmce  of  WUmess. 

Form  No.  3056* 

To  be  void,  however,  upon  tl^oir  severally  apMaruu  in  th^  Pu- 
laski Circuit  Court  on  the  first  day  of  the  next  march  t^xm  to  tes- 
tify on  behalf  of  the  plaintiff  (or  defendant)  in  the  ^t^vp  named 
prosecution,  and  not  dep^urt  without  leave  of  the  coprt. 

Form  No*  8957* 

The  condition  of  this  recognizance  is  such,  that  if  s|iid  yohn  Doe 
shall  personally  appear  at  the  Supreme  Court  to  be  holden  at  Sxe- 
ter  in  and  for  said  county  of  Rocjkingham^  on  the  second  Tuesday 
of  April,  i8P7,  and  then  testify  what  he  knows  relative  to  a  com- 
plaint on  oath  made  by  Samuel  Short,  of  Exeter  in  said  county, 
against  yohn  Doe  of  said  Exeter,  then  and  there  to  be  heard  and 
tried,  and  shall  not  depart  without  license,  then  this  recognisance 
shall  be  void. 

Form  No.  365t. 

The  condition  of  this  recognizance  is  such,  that  if  the  said  yohn 
Doe^  yames  Hunt,  and  William  West  shall  personally  appear  before 

"Now,  therefore,  the  conditioD  of  this  wick ,  in  the  county  of  Cumberland,  and 

recognisance  is  such,  that  if  said  prin-  committed  a  larceny  therein,  to  wit, 

cipsLi  yokn  Doe  shall  personally  appear  9n€  binocular  microscope  of  the  value 

hiiore  said  court,  to  be  holden  for  the  oifive  hundred  dollars,  of  the  goods', 

transaction  of  criminal  business,  on  the  cliattels,  and  property  of  Prof,  Cyrus 

day  last  above  named,  at  nine  o'clock  F.  Brackett,  in  the  possession  of  said 

in  the  /#r«noon,  and  shall  then  and  Brackett  being  found ;  with  force  and 

Uiere  answer  to  the  charge  aforesaid,  arms  feloniously  did  steal,  take,  and 

and  shall  also,  in  like  manner,  per-  carrj  away  against  the  peace  of  the 

sonally  appear  at  any  subsequent  time  State  and  contrary  to  the  form  of  the 

or  term  of  said  court  to  which  the  con-  statute  in  such  case  made  and  provided, 

sideration  of  said  charge  may  bv  said  And  the  said  principal  defendant  is 

court  be  continued,  if  not  previously  brought  before  the  recorder,  the  judge 

surrendered  or  discharged,  and  so  from  being  absent,  and  is  required  to  recog- 

time  to  time  and  term  to  term  until  nize  with  sureties  for  his  personal  ap- 

the  final  decree,  sentence,  or  Order  of  pearance  before  the  municipal  court  on 

said   court  thereon,  and  shall  abide  Tuesday^   ^une  99tky    i8&9,    at    nine 

such  final  sentence,  order,  or  decree  of  o'clock  Jl.M.    Now,  therefore,  if  the 

said  court,  and    not   depart  without  said  respondent  shall  personally  appear 

leave,  then    this    recognisance  to  be  at  the  court  aforesaid,  and  [answer  to 

void,  otherwise  to  be  and  abide  in  full  such  matters  and  things  as  may  be  ob- 

force,  power,  and  virtue."  jected  against  him],  and  more  espe- 

In  State  v.  Hatch,  59  Me.  410,  the  cially  to  the  charge  contained  in  said 

recognizance  was  this :     "  The  condi-  complaint,  and  shall  abide  the  order 

tion  of  this  recognizance  is  such,  that  and  judgment  of  said  court,  and  not 

whereas  the  said  Baton  S,  Hatch  has  depart     without    license ;    then    this 

been  brought  before  said  Court,  by  recognizance  shall  be  void,  otherwise 

virtue  of  a  warrant  duly  issued  upon  remain  in  full  force  and  virtue."     It 

the  complaint,  on  oath,  of  Moses  Sar-  was  held  that  this  recognizance  con- 

^emt,  charging  him,  the  said  Baton  S,  tained  all  the  conditions  required  by 

Hatch,  with  having,  on  the  thirtieth  statute,  and  that  the  clause  '*to  answer 

day  of  May,  AJ>.  1S66,  at  Brunswick,  to  such  matters  and  thinss  as  may  be 

broke  and  entered,  in  the  night  time,  objected  against  him,"  being   unau- 

the  building  occupied  by  the  Medical  thorized  by  statute  might  be  rejected 

Stkooi  of  Maine,  situated  in  Bruns-  as  surplusage. 
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the  justices  of  the  Superior  Court  next  to  be  holden  at  Worcester^ 
witlun  and  for  the  said  coonty  of  Worcester y  on  the  third  Monday 
of  yanuary  next,  then  and  there  to  give  evidence  on  behalf  of  the 
said  commofvwealthy  upon  the  complaint  of  one  Leonard  A.  Ford^ 
made  upon  oath  before  me  the  said  justice,  against  one  Ckaries  Soley^ 
on  which  complaint  the  said  Leonard  A*  Pord  charges  the  said 
Charles  Soley  with  (here  name  the  offense  if  it  has  a  generic  name^ 
if  Moi  describe  it),  and  shall  not  depart  without  license,  then  the 
above  lecognisaace  to  be  void,  otherwise  to  remain  in  full  force, 
power,  and  virtue. 

(4)  Thb  Conclusion. 

Fcffm  No.  3659. 

Attsst :     yohn  Marshall, 

Trial  Justice.^ 

Form  No.  3660. 

Tal^en  before  me  this^r^^  day  of  February,  i8P7. 

Abraham  Kent^  Justice  of  the  Peace. 

Form  No.  3661.3 

Taken  aad  acknowledged  before  me, 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  366s. 

(2  Ohio  Rer.  Stat.  (1894),  4  7z87) 

Taken  and  acknowledged  before  me,  on  the  day  and  year  above 
written.  Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  3663. 
(Precedent  in  State  v.  Hatch,  59  Me.  411.) 

Witness,  Llewellyn  Kidder,  recorder  of  said  municipal  court,  the 
judge  being  absent.  [Llewellyn  Kidder,  Recorder.] 

1-  Or,  "Attest:  Charles  S.  SuUivan,  fore  me,  in  the  said  county,   the  day 

Clerk  of  Municipal  Court  of  CkarUs-  and  year  first  above  written. 

totfm  District  in  City  of  Boston.**  Abraham  Kent,  J.  P." 

S.  Or  any  of  the  following  forms  Or,  <* Taken  and  acknowledged 

may  be  used :  "Taken  and  acknowl-  before  me,  at  Adrian,  this 

edged  the  day  and  year  first    above  eleventh  day  of  May,  A.D. 

written,  before  me,  z897. 

yohn  Marshall,  Judge."  Abraham  Kent, 

Or,  "Taken  and  acknowledged  be-  Justice  of  the  Peace." 

19  Volume  8. 


8664.  BAIL  AND  RBCOGNIZANCS.  ,  8664. 

b.  The  €k>mplete  Form* 

(1)  In  Obnbrau  ^ 

FonnNo.  3004* 


The  State  of 

against 
yokn  Doe. 

John  Doe ^  Samuel  SAort^  and  William  fFex/ personally  appeared 
in  open  court,  and  severally  acknowledged  themselves  indebted* 
to  the  State  of  *  in  the  sum  oi  jive  hundred  dollars  to  be 

1.  B««iilillM  GSMnlUr.— Bail   taken  In  ArtMona.^To  <*the  Territory  of 

in   open   court   is    an   obligation   of  Arisona."    Aria.  Pen.  Code  (1887),  $ 

record  entered  into  before  some  court  1935. 

of    record,  or  magistrate,    duly   au-  In    Arkansas, — ^To   **the    State    of 

thorized,  conditioned  for  the  perform-  Arkansas."     Sand,   ft  H.  Ark.  Dig. 

ance  of  some  particular  act,  and  it  (1894),  f  ^013. 

must  contain  and  express  in  its  body  In  California. — ^To  **  the  People  of 

the  material  parts  of  the  obliffation  and  the   State  of  California."    Gal.  Fen. 

the  condition.  Accordinglj  ue  follow-  Code  (1886),  f  1269. 

ingform:  In   Colorado, — To  "the  People  of 

«*  The  SUte  of  Okio  v,  Edwin  Har-  the  State  of  Colorado."    Mill's  Anno. 

vey.    Indictment  for  passing  counter-  Stat.  Colo.  (1891),  f  i486, 

feft  coin.     Defendant's  recognizance  In  Connecticut, — To  *<  the  State  of 

in  %600i  with   Stefken   Crippen  and  Connecticut,"  except  where  the  cause 

Thomas  Harvey,  his  sureties,  condi-  is  pending  before  a  Justice  of  the  peace 

tioned  for  appearance  of  defendant  at  or  in  a  police  court  and  such  Justice  or 

the  next  term  of  this  court  to  answer  police  court  has  or  may  have  final 

the  above  indictment    Done  in  open  jurisdiction,  in  which  case  to  the  town 

court,  September  fO,  i850.  or  city  as  the  case  may  be.    Conn. 

<«(?.  5.    Tomhling,  deputy  clerk,"  Gen.  Stat.  (z888),  f  696. 

was  held  to  be  fatally  defective,  and  In  Delaware, — To    <*the   State  of 

Judgment  for  the  defendants  in  an  ac-  Delaware."    Laws  Del.  (1893),  p.  736, 

tion  of  debt  on  this  supposed  recogni-  f  a8. 

sance  was  affirmed  in  the  supreme  court  In  Florida, — ^To  "the  Governor  of 

of  Ohio.    State  V.  Crippen,  z  Ohio  St.  Florida."  Fla.   Rev.   SUt.    (z8<^),  p. 

399-  893. 

Where  the  statute  prescribes  no  form  In  Georgia, — ^To    '*his    excellency 

for  the  recognisance  to  be  taken  by  a  William   T,  Atkinson,   Governor  of 

justice  of  the  peace,  any  form  is  valid  said  state,  and  his  successors  in  office." 

which  shall  accomplish  the  object  in  Park  v.  State,  4  Ga.  330;  Colquitt  ir. 

view.    State  Treasurer  v.  Woodward,  Bond,  69  Ga.  35a. 

7  Vt  539.  In  Idako,~^o  "  the  State  of  Idaho." 

S.  The  OaptloB.— The  use  of  the  ini-  Idaho  Rev.  SUt.  (1887),  §  8101. 

tials  •«  U.  S."  in  the  caption  in  such  a  In  Illinois,'^To  *'  the  People  of  the 

phrase  as  "  The  People  of  the  U.  S.  of  SUte  of  Illinois."    x  Starr  ft  C.  Anno, 

the  Territory  of  Idaho"  is  a  technical  Stat.  III.  (1896),  p.  1361,  par.  476. 

defect  and  has  no  effect  upon  the  sub-  In    Indianad — "  To     tne    State    of 

stantial  merits  of  the  cause.    People  Indiana."     Bums'  Anno.  Stat.  Ind. 

V,  Sloper,  I  Idaho  158.  (1894),  $  'T^i- 

8.  BdviTalMil  Worda  of  OMlfattro.—  In  Iowa,^'To  <'  the  State  of  Iowa." 

There  is  no  difference  in  the  legal  ef-  Miller's  Anno.  Code  Iowa  ( 1890),  $ 

feet  of  the  words  "  is  held  and  nrmly  4574. 

bound  "  and  the  words  **  owes  and  is  In  Kansas, — ^To  **  the  State  of  Kan- 
indebted."  Shattuck  V,  People,  5  111.  sas."  Ingram  v.  State,  10  Kan.  630. 
479.  In  Kentucky, — To  **  the  Common- 

4.  To  WliOBi  flM  midMrtaktBff  Buia—  wealth  of  Kentucky."    Bullitt's  Crlm. 

In  Alabama,'^To  "the  SUte  of  Ala-  Code  Ky.  (1895),  9  ^3. 

bama."    Ala.  Code  (x886),  H  44x9,  /iii/aiii«.— To  <*  the  State  of  Maine." 

4410.  Me.  Rev.  Stat  (1883),  p.  316. 
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kvied  of  their  goods  and  chattels,  land  and  tenements,^  to  be  void,* 
however,  upon  the  above  bounden  John  Doe  appearing*  in  the 
-^^^  court  *  on  the  first  day  of  its  next  term  to  answer  to  a  charge 

In  Maryland.-^To  '*the   JState  of  In  7>»At.— To**  the  State  of  Texas." 

Marrland/'    Md.    Pub.    Gen.    Laws  Code  Crim.  Proc.  Tex.  (1895),  4  308, 

(z888),  p.  1284,  $  8.  subs.  i. 

In  Michigan. — To**  the  People  of  In   Vermoni.'^ln  cases  punishable 

the  State  of  Michigan."    People  v,  br  fine  or  imprisonment  the  recog- 

Rutan,  3  Mich.  43 ;  People  v.  Dennis,  nisance  shall  be  taken  to  the  village, 

4  Mi^.  609;    Daniels  v.  People,  6  town,  countj,  or  state  to  which  3ie 

Mich.  383.  fine  or  costs  are  payable.     Rev.  L.  Vt. 

In  Minnesota.'-To    **the  State  of  (1880),  f  1761;  Vt.  Stat.  (1894),  6  2033. 

Minnesota."    State  v.  Perrj,  a8  Minn.  And  if  taken  to  the  treasurer  of  such 

458.  village,  town,  county,  or  state,  shall 

In  Mississippi. -^To  *'  the  SUte  of  be  valid  as  if  taken  according  to  the 

Mississippi."    Miss.    Code    (1893),  f  preceding  requirement.     Rev.  L.  Vt. 

1393-  (1880),  4  176a ;  Vt.  Stat.  (1894);  *  »034- 

In  Missouri.  —  To  **  the  State  of  When  a  person  other  than  an  inlorming 

Missouri."     Carpenter  v.  State,  8  Mo.  officer  becomes  a  prosecutor,  the  bail 

182;  State  V.  Randolph,  33  Mo.  475;  bond  or  recognizance  shall  be  taken 

State  V.  Mackey,  55  Mo.  51 ;  Mo.  Rev.  as  well  to  the  state,  county,  town,  or  vil- 

Stat.  (1889),  $  4364.  lage  to  which  the  penalty  oriorfeiture 

In  Monimna.  —  To  **  the    State  of  would  by  law  belong,  as  to  the  prose- 
Montana."    Mon.  Pen.  Code  (1895),  cutor.    Vt.  Stat.  (X094),  f  3034. 
i  3341.  In  Virginia. —  To  **the  Common- 

In  Nebraska.— To  '*the    State  of  wealth  of  Virginia."   Va.  Code  (1887), 

Nebraska."  Irwin  v.  State,  10  Neb.  336.  §  4093. 

In  Nevada.— To  **  the  State  of  Ne-  In  Washington.— To  **  the  State  of 

vada."     Nev.Gen.  Stat.  (1885), f  4384.  Washington."    3  Hill's   Anno.  Stat. 

In  New  Hampshire. — ^To**  the  State  Wash.  (1891),  f  1443. 

of    New    Hampshire."    N.  H.  Pub.  1.  BfllBOt  of  Omttttiiff  Oertaln  Words.— 

Stat.  (1891),  c.  353,  4  34.  The  words  **  to  be  levied  of  your  (or 

In  New  Torh. — ^To  **  the  People  of  onr^  or  their)  goods  and  chattels,  lands 

the    State  of    New    York."    Cook's  and  tenements"  are  mere  matter  of 

N.  Y.  Code  Crim.  Proc.  (1891),  f  551.  form,  and  may  be  omitted  without  im- 

In  North  Carolina. — ^To  **  the  State  pairing  the  legal  effect  of  the  under- 

of  North  Carolina."    State  v.  Edney,  taking.     Shattuck    v.  People,    5  111. 

3  Winst.   L.    (N.   Car.)   73;  Stete  t;.  477. 

Houston,  74  N.  Car.  175.  S.  Oondlttim  masl  be  Vet  Out. — Where 

In  North  Dakota. — ^To  **  the  State  of  the  minutes  of  the  examining  court 

North  Dakota."    N.  Dak.  Rev.  erodes  stated  merely,   **  that  the   defendant 

(i89s)f  k  ^444*                                   '  and  A.  G.  Roberts  and  Tolley  Find- 

In  Ohio. — ^To  **  the  State  of  Ohio."  ley,  his  sureties,  were  duly  recognized 

Ohio  Rev.  Stat.  (1894),  k  7187.  in  the  sum  of  two  hundred  dollars. 

In  Oklahoma. — ^To  **  the  Territory  conditioned  as  the  law  directs,"  it  was 

of  Oklahoma."  Oklahoma  Stat.  (1893),  ^^^^  ^^^  these  conditions  should  have 

§  55^*  been  fully  set  out  in  the  recognizance 

In  Oregon. — To  *'  the  State  of  Ore-  or  in  the  minutes  of  the  examining 

gon."     Hill's    Anno.   Laws    Oregon  court,  and  that  consequently  this  was 

(1893),  f  1458.  not  a  sufficient  undertakingto  sustain  a 

In  Pennsylvania.— To  **the  Com-  judgment     by    default.     Roberts    v, 

monwealth  of  Pennsylvania."  Rhoads  Com.,  7  Bush  (Ky.)  431. 

V.  Com.,  15  Pa.  Stat.  373;  Fox  v.  8.  **  Appear "  or  Ita  BonlTalMil  mail 

Com.,  81*  Pa.  St.  513.  be  Uiod.— The  word  *<  appear  "  or  ito 

In  South  Carolina.— To  **  the  State  equivalent  is  necessary  to  the  validity 

of  South    Carolina."    S.  Car.   Gen.  of  a  recognizance,  and  the  stipulation 

Stat.  (1883),  $  3659.  that  the  defendant  shall  **  remain  from 

In    Tennessee. — To  **the    State  of  day  to  day "  is  not  sufficient.    Carroll 

Tennessee."    Code    Tenn.    (1884),    4  v*  SUte,  6  Tex.  App.  463. 

5983.  4.  riaoe  aad  Tlint  of  AppoanuMo.-* 
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of  {Jiere  name  the  offense  if  it  has  a  generic  hdme,  if  f^ot  descfUe 
£t)^  and  not  departing  the  same  without  leave. 

Taken  and  acknowledged  before  me  on  ihis^rst  day  of  December^ 
x8P&,  Abraham  Kent, 

Justice  of  the  PeiAoe** 

(2)  Statutory  Forms  and  Prrcbdents.* 
(a)  For  Appearance  of  Accused. 

IN    ALABAMA. 

Form  No.  3665. 

(Ala.  Code  (z886),  f  44191) 
The  State) 

vs.  >  Came  into  court  the  said  John  Doe,  and  also  Samuel 
yohn  Doe.  )  Short  and  Willium  West,  and  agreed  to  pay  the  State 
of  Alabama  four  hundred^  dollars,  unless  the  said  yohn  Doe 
appears  at  the  present  term  of  this  court,  and  from  term  to  term 
thereafter  until  discharged  by  law,  to  answer  a  criminal  prosecution 
for  inhere  name  the  offense  if  it  has  a  generic  name,  if  not  describe 
it).^ 

IN    ARKANSAS. 

Form  No.  3666. 

(Sand.  &  H.  Ark.  Dig.  (1894),  P-  i^i  No.  170.)  6 
State  of  Arkansas      ) 

against  >  Recognizance. 

yohn  Doe,  defendant.  ) 

yohn  Brown,  of  yefferson  County,  and  Henry  King,  of  Pulaski 
County,  personally  appeared  in  open  court  and  acknowledged  them- 
selves jointly  indebted  to  the  State  of  Arkansas  in  the  sum  oifive 
hundred  dollars,  to  be  void,  however,  if  yohn  Doe  appear  in  the 
Pulaski  Circuit  Court  on  the  first  day  of  its  next  {^MarcK)  term 

The  bond,  or  recognizance,  must  state  the  description  of  the  offense,  see  r*- 

when  and  where  the  defendant  is  to  fra,  note  5,  p.  58. 

appear.     Henry  i^.  Com.,  4  Bush  (Kj.)  2.  Subferlptlon  ofOfllow. —  Or  other 

429;  Maxwell  v.  State,  38  Tex.  172;  official  title  of  the  officer  before  whom 

Ward  V.  State,  38  Tex.  302;  State   v,  the  recognizance  is  entered  into.     For 

Phelps,  38  Tex.  555.     And  a  recogni-  various  forms  of  the  officer's  subscrip- 

zance  requiring  the  prisoner  to  appear  tion,  see  supra,  p.  19. 

before  *'  the  judge  of  the  "  court  to  8.  See  also  precedents  in  Campbell 

which  the  recognizance  is  returnable  i;.  People,  23  111.  234;  Tenneyv.  Com., 

is  sufficient.     Dean  f.  State,  2  Smed.  3  Mete.   (K7.)4i5;  State  v.  Murphy, 

&  M.  (Miss.)  200.     In  describing  the  10  Gill  &  J.  (Md.)  365. 

place  at  which  the  defendant  is  to  ap-  4.  Here    should    be    specified    the 

pear  the  word  *'  before  "  is  equivalent  amount  of  bail  prescribed  by  the  court. 

to  the  word '*  at."     Williford  t;.  State,  6.  For  a  note  discussing  the  lan- 

17  Tex.  654.  guage  necessary  in  the  description  of 

See  also  infra,  note  i,  p.  60.  3ie  offense,  see  infra,  note  5,  p.  58. 

1.  DeMXiption  of  Oflbnie.— For  a  dis-  6.  See  Sand.  &  H.  Ark.  Dig.  (1894), 

cussion  of  the  language  necessary  in  %%  3017,  2018. 
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(or  any  day  of  the  sdnU  ierfik)\  to  ahsv^^f  ih€  iiAdictihent  fot  (sfHH- 
fying  the  offinse\^  pending  in  said  court  a^lnst  him,  ana  shall 
not  depart  Without  leaTJer  of  thdi  c^otirt. 

IN   KENTUCKY. 

FMntto.  3667. 
(Bullitt's  Crim.  Code  itj.  (1895 )»  P-  i43-) 

The  Commonwealth  of  Kentucky  ) 

against  >  Franklin  Circuit  Court. 

yohn  Smith.  ) 

yohn  yones^  of  Franklin  county,  Kentucky,  and  William  Smithy 
of  Woodford  county,  Kentucky,  appeared  personally  in  court  and 
acknowledged  themselves  jointly  indebted  to  the  Commonwealth  of 
Kentucky  in  the  sum  oi  Jive  hundred  dollars,  to  be  void,  however, 
if  yohn  Smith  shall  appear  in  the  Franklin  circuit  court,  on  the 
first  day  of  its  next  October  term  (or  any  day  of  the  same  term) ,  to 
answer  the  indictment  for  felony  (or  misdemeanor) ,  found  in  said 
court  against  him ;  and  shall  not  depart  without  leave  of  the  court. 

IN    MAINS.* 

Form  No.  3668. 

(Precedent  in  State  v,  Cobb,  71  Me.  199.) 

State  of  Maine.  Cumberland^  ss.  Be  it  remembered,  that  on 
the  twelfth  day  of  February^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy^eight^  at  Portland^  in  said  county,  before 
me,  Charles  W.  Goddard,  Esquire,  a  commissioner,  duly  appointed 
by  the  Supreme  yudicial  Court  in  the  county  of  Cumberland^  to 

1.  For  the  necessary   language   in  assault  and  battery,  and  abide  the  judg»> 

the  description  of  the  offense,  see  infra^  ment  of  said  court  thereon, 

note  5,  p.  58.  ''Taken   and  acknowledged   before 

In  Oouieotlent. — In  Hendee  r.  Taj-  me.  Delazon  Hungerford^ 
lor,  39  Conn.  450,  the  recognizance  was  "  Justice  of  the  Peace.'' 
as  follows:  **Be  it  remembered,  that  S.  Ms.  B«t.  Btet.  (1S68),  0.  184,  4  M, 
on  the^ii  day  of  August^  i859,  per-  prescribes  one  condition  of  the  recog- 
sonallj  appeared  before  me,  Delaxon  nizance  thus :  *'  The  condition  of  this 
Hungerford^  a  justice  of  the  peace  in  recognizance  is  such  that,  whereas 
and  iox  ^\6.co\xntj^  Albert  Patrick  as  there  is  now  pending  in  the  Supreme 
principal  and  William  F.  Taylor  as  court,  within  and  for  the  county  of 
surety,  and  acknowledged  themselves  Aroostook,  an  indictment  against  the 
jointly  and  severally  bound  to  the  said  yohn  Doe  for  the  offense  of  {here 
treassurer  of  the  State  of  Connecticut  name  the  offense) ,  in  the  course  of  the 
in  a  recognizance  in  the  sum  oi  five  proceedings  upon  which  questions  of 
hundred  dollars,  conditioned  that  the  law  requiring  the  decisions  of  the  jus- 
said  Albert  Patrick  shall  appear  be-  tices  of  the  supreme  judicial  court  have 
fore  the5i»/erx<yrcourt,  tobe  holden  at  arisen;  now  if  said  yohn  Doe  shall 
Danbury^  within  and  for  the  county  of  personally  appear  before  said  Supreme 
Fairfield^  on  the  Sd  Tuesday  of  An-  court,  to  be  held  in  and  for  said  county, 
gust,  i859,  then  and  there  to  answer  from  term  to  term,  until  and  including 
to  the  foregoing  complaint,  charging  the  term  of  said  qourt  next  after  the 
the  said  Patrick  with  the  crime  of  certificate  of  decision  shall  be  received 
assault  with  intent  to  kill,  and  with  from  said  justices,  and  shall  abide  the 
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take  recognizances,  and  admit  to  bail  persons  confined  in  a  jail  for 
a  bailable  offense,  or  for  not  finding  sureties  on  a  recognizance,  per- 
sonally appeared  Francis  Kane  of  said  Portland^  and  y^hn  C  Cobh 
of  Deering^  Thomas  Lennon  and  Charles  Mullen,  both  of  Portland ^ 
all  in  said  county,  and  severally  acknowledged  themselves  to  be  in- 
debted to  the  state  of  Maine  in  the  respective  sums  following,  to  wit : 

The  said  Kane  as  principal,  in  the  sum  of  eight  thousand  dollars, 
and  the  said  Cobb^  Z^ennon  and  Mullen  as  sureties,  in  the  sum  of 
eight  thousand  dollars  each,  to  be  levied  of  their  respective  goods^ 
chattels,  lands  or  tenements,  and  in  want  thereof,  of  their  bodies^ 
to  the  use  of  the  state,  if  default  be  made  in  the  condition  following : 

The  condition  of  this  recognizance  is  such,  that  whereas  the  said 
Kane  was  brought  before  the  municipal  court  of  said  city  of  Port- 
land on  the  fifth  day  of  February,  i87^,  by  virtue  of  a  warrant 
duly  issued  upon  the  complaint  of  C  AT.  Bridges,  in  behalf  of  said 
state,  on  oath  charging  him,  the  said  Kane,  with  having  on  the 
second. day  of  February,  A.D.  iS78,  made  a  felonious  assault  upon 
William  S,  Morse,  with  a  dangerous  weapon  at  said  Portland^ 
with  intent  to  kill  and  slay  said  Morse,  against  the  peace  of  the 
state,  and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  upon  examination  of  the  facts  relating  to  said  charge, 
the  said  Kane  on  %sa6. fifth  day  of  February,  A.D.  i§7^,  was  ordered 
by  said  court  to  recognize  to  said  state,  in  the  said  sum  of  eight 
thousand  dollars,  with  sureties  in  the  said  sum  of  eight  thousand 
dollars,  for  his  personal  appearance  at  the  superior  court  to  be  held 
at  Portland,  within  and  for  said  county  of  Cumberland,  on  the  first 
Tuesday  of  May,  A.D.  i878,  and  the  said  Kane  having  been  com- 
mitted to,  and  being  now  confined  in  jail  in  Portland,  in  said  county^ 
for  not  finding  sureties  to  recognize  with  him  on  such  recognizance, 
and  having  made  application  to  me,  commissioner  as  aforesaid,  to  be 
admitted  to  bail  in  accordance  with  the  provisions  of  the  second 
section  of  chapter  137,  of  the  public  laws  of  the  year  1873,  of  said 
state  of  Maine.  Now,  therefore,  if  the  said  respondent  shall  per- 
sonally appear  at  the  court  aforesaid,  and  answer  to  such  matters 
and  tnings  as  may  be  objected  against  him,  and,  more  especially; 
to  the  charge  contained  in  said  complaint,  and  shall  abide  the  order 
and  judgment  of  s&id  court,  and  not  depart  without  license,  then 
this  recognizance  shall  be  void,  otherwise  remain  in  full  force  and 
virtue. 

Witness,  Charles  W.  Goddard,  Esquire,  commissioner  aforesaid. 

C.  W.  Goddard,  Coms'r. 

IN  MASSACHUSETTS.  ^ 

Form  No.  3OO9. 
(Precedent  in  Benedict  v.  Cutting,  13  Met.  (Mass.)  i8x.) 
Memorandum.      Worcester,  ss.     At  a  justice  court  held  before 

decision  and  order  of  said  court,  and  1.  In  Com.  v.  Cutter,  ^  Mass.  31, 
not  depart  without  license,  then  this  the  following  recognisance  may  be 
recognisance  shall  be  void."  found : 
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the  rabeerlber,  this  lith  day  of  Afril^  A.D.  i8^,  personally  ap-^ 
peared  Benaiah  Morse^  of  liiiUbury^  in  said  county,  as  principal, 
and  TTkaniel  Cutting  and  Leoftard  Hilly  of  the  same  Millbury,  and 
acknowledged  themselves  to  be  severally  indebted  unto  William 
M.  Benedict  of  said  Millbury^  and  Pliny  Merrick  of  Worcester ^ 
in  said  county,  in  the  sum  of  three  hundred  dollars,  to  be  levied,  &c. 
The  condition  of  the  recognizance  is  such,  that  if  the  said  Morse 
shall  enter,  at  the  court  of  common  pleas^  next  to  be  holden  at 
Worcester y  on  ih&  third  Monday  of  yune  next,  the  action  of  said 
Benedict  and  Merrick  against  him,  brought  before  me,  to  eject  the 
said  Morse  from  certain  premises  described  in  the  complaint  in  said 
action  this  day  heard  and  transferred,  at  the  request  of  said  Morse^ 
the  defendant,  by  me,  to  the  said  court  of  common  pleas  ^  the  title  to 
said  premises  being  brought  in  question  by  said  defendant,  and  also 
shall  pay  all  rents  now  due  to  said  Benedict  and  Merrick^  for  the 

"  Commonwealth  of  Massachusetts,  of  his  arrest  he  will  deliver  himself  up 

County  of  .Stf^^y/^,  to  wit:  for  examination  before  some  maeis* 

"On  this  tweniy^eig-hth  6bj  oiyanu-  trate  authorised  to  act,  etc.,  and  offers. 
ary^  in  the  year  of  our  Lord  eighteen  for  surety  B,  S,  Cutter^  having  his 
hundred  and  sixty-seven^  Isaac  y.  Cut-  usual  place  of  business  in  Boston  afore- 
ter  of  Boston,  counsellor  at  law,  is  said,  counsellor  at  law,  and  the  said 
brought  before  me,  Charles  C.  Nut-  B.  S,  Cutter ^  being  personally  present, 
ter^  a  master  in  chancery  for  the  is  examined  by  me  on  oath,  and,  being 
county  of  Sujfblk^  at  my  oince  in  the  deemed  by  me  sufficient,  is  accepted 
city  of  Boston^  by  B.  F,  Bayley^  a  as  surety,  and  thereupon  they,  the  said 
deputy  sheriff  of  said  county  of  ^if^/>,  judgment  debtor,  Isaac  y.  Cutter  za. 
this  <uiy  arrested  by  him,  under  and  principal,  and  the  said  2?.  S*  Cutter 
by  virtue  of  a  writ  of  execution  bear-'  as  surety,  acknowledge  themselves  to 
ing  date  the  nineteenth -^kj  of  Decern-  be  Jointly  and  severally  indebted  to  the 
her^  A.D.  x86<^,  issued  in  due  form  of  aforementioned  Judgment  creditor,  in 
law  upon  a  judgment  which  the  Com'  the  sum  of  eight  hundred  dollars,  to  be 
mowweaUh  of  Massachusetts  by  the  levied  on  their  goods  or  chattels,  lands 
consideration  of  the  justices  cA  the  or  tenements,  and  in  want  thereof 
M/tfrfi»r  court,  holden  at  ^05/<7if,  with-  upon  their  bodies,  to  the  use  of  the 
in  and  for  the  county  of  Suffolh^  on  the  said  judgment  creditor,  if  default  be 
first  Tuesday  of  October^  A.D.  i860,  made  in  the  performance  of  the  con- 
to  wit,  on  the  fifth  day  of  December y  dition  hereunder  written,  to  wit  r 
A.D.  l86tf,  recovered  against  the  said  That  the  said  judgment  debtor,  within 
IseuMC  y.  Cutter  the  sum  of  three  hun-  thirty  days  from  the  time  of  his  arrest, 
dred  and  twenty  dollars  and  eighty-  as  above  mentioned,  will  deliver  him* 
eight  cents  damage,  and  sixty -five  self  up  for  examination  before  some 
dollars  and/b»r/«tf#  cents  cost  of  suit;  magistrate  authorized  to  act,  giving 
annexed  to  which  writ  was  an  affidavit  notice  of  the  time  and  place  thereof  in 
subscribed  and  sworn  to  by  James  C,  the  manner  provided  by  law,  and 
DitDis^  in  behalf  of  said  judgment  appear  at  the  time  and  place  fixed  for 
creditor,  with  a  certificate  thereto,  his  examination,  and  from  time  to 
signed  by  yames  B.  Thayer^  master  time  until  the  same  is  concluded,  and 
in  chancery,  a  true  copy  of  which  affi-  not  depart,  without  leave  of  the  magis- 
davit  and  certificate  by  me  attested  is  trate,  making  no  default  at  any  time 
hereunto  annexed ;  and  the  said  judg*  fixed  for  his  examination,  and  abide 
ment  debtor,  being  interrogated  by  the  final  orderof  the  magistrate  thereon; 
me,  says  that  he  desires  to  take  the  oatn  and  if  the  said  Judgment  debtor  shall,  in 
for  the  relief  of  poor  debtors,  but  does  all  respects,  observe,  perform,  and  keep 
not  desire  any  time  fixed  for  his  exami-  the  said  condition,  then  this  recogni- 
nation,  and  requests  that  his  recogni*  sance  to  be  void,  otherwise  to  be  and 
sance,  with  surety^  may  be  accepted,  abide  in  full  force.  Chas,C.  Nutter ^ 
that  within  thir^  days  from  the  day  ^*Master  in  Chancery,'* 
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use  and  occupation,  by  hini.  oF  safdl*  jjM^^isi^',  HiA  all'  iilQHH^ing 
rent,  damages  and  cotts,  ano  ihall  do  Md*  rfecditd  £lia(  w6Mli  Mfid 
court  shall  enjoin  upon  him,  the  said  Utoi^'si^  th^ii'  tfils  fi66ogArziiiice 
to  be  void;  otherwise,  to  reltiaih  iii  ftill  poitrei',  f6rce,  ahd  virtue. 

AUas  Forbes^  Justice  of  the  Peace. 

Hi  MMSfBSlPPt.l 

P(staB  Ifto.  3670. 

(Miss.  Atiao.  Cdde  (1891),  %  1400a.) 
The  State) 

V.         V  No.  Jfil. 
John  Doe.  ) 

Came  the  said  yohn  Doe  and  Samuel  Short  and  agreed  to  pay  the 
state  of  Mississippi  three  hundred  dollars,  unless  the  said  yohn  Doe 
shall  appear  at  the  present  term  of  this  court,  and  remain  from  day 
to  day,  and  from  term  to  term  until  discharged  by  law,  to  answer  a 
charge  of  {here  give  the  name  of  the  offense  if  it  has  a  generic  name, 
if  not  describe  it  briefly)  J^ 

IN   NEW   YORK. 

Form  No.  3671. 
(Precedent  in  People  v,  McCoj,  39  Barb.  (N.  Y.)  74.) 

The  People  vs.  James  Z.  Mc  Coy.  May  oyer  and  terntiner^  i^O, 
The  prisoner  as  principal,  and  Luther  y,  McCoy  as  bail,  appeared 
in  court,  and  acknowledged  themselves  indebted  to  the  people  of 

1.    In  Dean  v.  State,  3  Smed.  &  M.  State  of  Mississippi  of  a  charge  made 

(Miss.)  aoo,  the  recognizance  was  in  on  oath,  by  T^Jt^ma^  p^.  iSc^?//,  of  feloni- 

words  and  figures  as  follows :  ously  taking,    stealing  and  canying 

'*  Stateof  Mississippi,  )         Personally  away,  on  or  about  the  night  of  the 

Q\tj  oi  Vickshurg,      \            appeared  Mi r^  day  of  ^irp<«/,  18^,  in  the  town 

before  me.  Miles  C.  Folhes^  mayor  of  of  Canton  in  Atadison  county.  State  of 

itldcitj^N.y,  Dean ^  David  Dean ^KTid  Mississippi,  about  two  hundred  and 

Josef  k  H,  V annoy ^  who  severally  ac-  seventy  dollars   in  bills,  or  notes,  on 

knowledge  themselves  to  be  indebted  sundry  banks,  the  property  of  y.  D. 

to  the  State  of  Mississippi,  as  follows,  Scott  d:  Co,   and   Mr,   Latimore^  as 

to  wit :  the  said  N.  y.  Dean,  in  the  appears    of    record    of    the    mayor's 

sum   of  fifteen   hundred  dollars;  the  court  of  Vicksburg^  held  on  the  lOtk 

said  David  Dean,  in  the  sum  of  seven  day  of  August,  18^,  and  shall  not  de- 

^ti»<^rtf<^aff^/>y/v  dollars;  and  the  said  part  therefrom  without    leave  of  the 

yoseph  H,  Vannoy,  in  the  like  sum  of  court,  and   shall  continue    to   attend 

seven  hundred  and  fifty  dollars,  to  be  said   court  from  day  to  day,  and  from 

levied   of  their  respective   goods  and  term  to  term,  until  legally  discharged, 

chattels,  lands  and  tenements,  to  the  then   this  recognizance  to    be  void ; 

use  of  the  state  now  rendered,  provided  otherwise,  to  remain  in  full  force  and 

the  condition  hereof  be  broken.     The  virtue. 

condition  hereof  is  such,  that  if  the  *'  Taken  and   acknowledged  before 

above  named  N,  y.  Dean  shall  be  and  me,  this  14lh  day  of  August,  1S4O, 

personally  appear  before  the  Judge  of  ** Miles  C.  Foikes,  Mayor,  (seal)" 

the  circuit  court  of  Warren  county,  at  S.  For  a  note  discussing  the  language 

the  court  house  thereof,  on  the  third  necessary   in  the  description    of  the 

Monday  of  October  next,  to  answer  Uie  offense,  see  infra,  note  5,  p.  58. 
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the  State  of  tf^v^  1roi4c,  each  in  t^tf  «iii{  «t  tkfei  tKousd^d  dollars, 
to  be  levied  of  their  respective  goods  and  chattels,  lands  atid  tene- 
ments, to  the  use  of  the  said  people,  if  default  shall  be  made  in  the 
following  condition :  The  condition  of  this  recognizance  is  such, 
that  if  the  above  bounden  ^ames  Z.  McCoy ^  the  prisoner,  shall 
personally  appear  at  the  next  court  of  oyet  dnd  terminer  to  answer 
to  his  indictment  for  burglaiy  and  grand  larceny,  and  shall  not 
depart  without  leave  of  the  court,  ahd  abide  its  ofder  and  decieioti, 
then  this  recognisance  to  be  void,  otherwise  full  of  force  and  virtue. 

IN   OHK>.^ 

Perm  No*  367a. 
(a  Ohio  Rev.  Stat.  (i894)»  §  7i^*) 
The  State  of  Ohio,  Allen  County,  ss. : 

Be  it  remembered,  that  on  the  first  day  of  DecenAer^  in  the  year 
one  thousand  eight  hundred  and  ninety-six^  Samuel  Short  and  IViU- 
iam  West  personally  appeared  before  me,  and  jointly  and  severally 
acknowledged  themselves  to  owe  the  state  of  Ohio  the  sum  of  five 
hundred  dollars,  to  be  levied  of  their  goods  and  chattels,  lands  and 
tenements,  if  default  be  made  in  the  conditi<>n  following,  to  wit : 
The  condition  of  this  recognizance  is  such  that  if  the  above  bound 
Samuel  Short  personally  be  and  appear  before  the  court  ofe&mmon 
fle€Ls^  on  the  first  day  of  the  next  term  thereof  (or,  if  the  probate  court 
has  jurisdiction  of  the  matter  or  offense,  on  the  first  day  of  the  next 
term  of  the  probate  court  for  the  trial  of  criminal  cases  ^  or  if  such 
court  is  at  the  time  in  session,  the  recognizance  shall  require  the 
accused  to  appear  forthwith  before  it),  then  and  there  to  *  answer 
a  charge  of  i  here  name  the  offense  with  which  the  accused  is  charged)  ,* 
and  abide  tne  judgment  of  the  court,  and  not  depart  without  leave, 
then  this  recognizance  shall  be  void,  otherwise  it  shall  be  and 
remain  in  full  force  and  virtue  in  law. 

1.  In  Franks  v.  State,   la  Ohio  St.  jointly    and    severally  acknowledged 

2,  will  be  found  this  recognizance :  themselves  to  owe  and  stand  indebted 

"TheStateof  Ohio  V.  yokn  JV.  Law  unto  the  State  of  Ohio  in  the  sum  of 

rence.     Be  it  remembered,  that  on  this  one  thousand  dollars,  to  be  levied  of 

twenty-third  day  of  Aprils  A.D.  185^1  their  goods  and  chattels,  lands  and  ten- 

at   the  April   term  of    the   court  of  ements,  if  default  be  made  in  the  con- 

eommcn  pleas  for  said  county,  in  com-  dition  following,  to  wit :  The  condition 

pliance  with  an  order  of  said  court,  of  this  recognizance  is  such  that  if  the 

personally  appeared    in  open   court,  above  bound  yohn  W,  Lawrence  shall 

yok»   W.  Lawrence  —  who  stands  in-  personally  be  and  appear  before   the 

dieted  for  the  high  misdemeanor  of  courtof common pUas^onthe^r^tdBijoi 

administering  medicine  to  one  Char-  the  next  term  to  be  holden  in  and  for 

lotte  Crossmock^  she  being  a  woman  said  county,  then  and  there  to  answer 

preg^nt  with  a  quick  child,  with  in-  to  said  indictment  for  said  high  misde- 

tent  thereby  to  destroy  such  child,  the  meanor,  and  abide  the  judgment  of  the 

same  not  being  necessary  to  preserve  court,  and  not  depart  without  leave ; 

the  life  of  such  mother,  and  not  having  then  this  recognizance  shall  be  void, 

been  advised   by  two   physicians    as  otherwise  it  shall  remain  in  full  force 

necessary  for  such  purpose,  in  conse-  and  virtue  in  law." 

qnence  whereof  such  mother  died —  S.  For  a  note  discussing  the  language 

together    with    Rexin    Franks    and  necessary  in  the  description  of  tne  of- 

Pkilif  Lawrence^  his   sureties,    and  fense,  see  infra^  note  5,  p.  58. 
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■ 

Taken  and  acknowledged  before  me,  on  the  day  and  year  above 
written.  Abraham  Kent ^  Justice  of  the  Peace. 

IN  TBMKB6SBB.1 

Ferm  No.  3673. 

(Tenn.  CoAft  (1896),  $  7x18.) 

The  State  ts.  yokn  Doe.     The  said  yohn  Doe^  Samuel  Shorty  and 

William  West^  his  sureties,  came  into  court  and  agreed  to  pay  the 

State  of  Tennessee  Jive  hundred  dollars,  unless  the  said  yohn  Doe 

appear  at  the  present  term  of  this  court,  and  from  day  to  day,  to* 

answer  an  indictment  for  larceny  (or  as  the  case  may  be) 

IN  WISCONSIN. 

Form  No.  3<B74« 

(Sanb.  ft  B.  Anno.  Stat.  Wis.  (1889),  f  48x2.) 
The  State 

vs. 
yohn  Doe. 

Came  into  court  yohn  Doe^  Samuel  Short  and  William  West 
and  gave  bail  in  the  sum  oijive  hundred  dollars,  for  the  appearance 
of  said  yohn  Doe  at  the  present  (or  next  regular  term^  and  from 
term  to  term  thereafter  until  dischar^d  by  law^  as  the  case  may 
be)  to  answer  a  criminal  prosecution  for  {state  the  offense).^ 

{b)  For  Appearance  of  Witness. 

IN  ARKANSAS. 

Form  No.  3675* 
(Sand,  ft  H.  Ark.  Dig.  (1894),  P*  i^5»  No.  17a.) t 
State  of  Arkansas      ) 

against  >  Recognizance. 

yohn  Doe^  defendant.  ) 

Samuel  Short  and  William  West  personally  appeared  in  open^ 

1.  In    State    v,    Quinby,  5  Sneed.  ements].    But  to  be  void  if  the  said 

(Tenn.)  430,  was  the  loUo^ng  recog-  defendant  makes  his  personal  appear- 

nizance :  ance  at  the  court  house  in  the  town  of 

<*  State  of  Tennessee  )  Brownsville^  in  the  county  of  Hay^ 

T8.                  >  Murder.  wood.  State  of  Tennessee,  on  the  second^ 

Hance  R,  Quinby.  )  Monday  in  yuly  next ;  then  and  there 

'*  This  day  appeared  the  Attorney  to  answer  the  State  of  Tennessee  upom 

General  and  the  defendant  in  proper  a  bill  of  indictment  for  murder,  and 

person,  and  this  cause  is  continued  for  not  depart  without  leave  of  the  Court 

want  of  time  to  try  said  cause,  and  first  had  and  obtained." 

thereupon  came  defendant,  and  also  This  obligation  was  held  to  be  ai 

comes  with  defendant,  Susan  Quinby ,  good  common-law  recognizance  and. 

and  both  of  whom  acknowledged  them*  enforceable  as  a  valid  statutory  obliga* 

selves  indebted  to  the  State  of  Tennes-  tion. 

see,  as  follows,  viz.,  the  said  defendant  S.  For  a  note   discussing  the    lan- 

in  the  sum  oijive  thousand  dollars,  and  guage  necessary  in  the  description  of 

the  said  Susan  Suinby  in  the  sum  of  Uie  offense,  see  infra,  note  5,  p.  58. 

five  thousand  dollart,  to  be  levied  [of  S.  See  Sand,  ft  H.  Ark.  Dig.  (1894)^ 

their  goods  and  chattels,  lands  and  ten*  M  aooa,  S003. 
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•conrt,  and  seTeraUy  acknowledged  themflelves  indebted  to  the  State 
^f  Arkansas  in  the  sum  of  two  hundred  and  fifty  dollars  each,  to  be 
void,  however,  upon  tlieir  severally  i^ppearing  in  the  Pulaski  Cir* 
■cuit  Court  on  the  first  day  of.  the  s;iezt  (March)  term,  to  testify  on 
behalf  of  the  plaintiflF  (or  defendant)  in  the  above-named  prosecu- 
tion,  and  not  departing  without  leave  of  the  court. 


IN   KENTUCKY. 

Form  No.  3676. 

(Bullitt's  Crim.  Code  Kj.'  (1895),  p.  140.) 

Examining  Court  for  Pranklin  County. 
Commonwealth  of  Kentucky,  plaintiff,  ) 

aeainst  > 

yohn  Smithy  defendant.  \ 

Samuel  Shorty  William  West^^XkA,  joseph  Hunt^  witnesses  for 
plaintiff,  and  Leonard  A.  Ford  and  Charles  Mainjoy^  witnesses  for 
defendant,  appeared  on  this  day  in  court,  and  severally  acknowledged 
themselves  indebted  to  the  Commonwealth  of  Kentucky,  in  the  sum 
of  ime  hundred  dollars  each,  to  be  void,  however,  upon  their  sever- 
ally appearing  in  the  Franklin  circuit  court^  on  the  .first  day  of  its 
next  October  term,  to  testify  in  the  above  named  prosecution,  and 
not  departing  without  leave  of  said  court. 

Attested  by  me,  as  judge  of  the  Franklin  county  court  (or  by  us^ 
as  justices  of  the  peace  for  Franklin  county)^  this  10th  day  of 
August,  i877.  J.  C.  fferndon,  J  F.C.t. 

IN  OHIO. 

Form  No.  3677. 
(s  Ohio  Rer.  Sut.  (1894),  h  7i^*) 

(  Commencing  as  in  Form  No,  S67fi,  and  continuing  down  /^  *  ) 
give  evidence  and  the  truth  to  say  on  behalf  of  the  state,  touching 
such  matters  as  shall  then  and  there  be  required  of  him,  and  not 
depart  (concluding  as  in  Form  No.  $672), 

IN   VERMONT. 

Form  No.  3^7 8. 

(Precedent  in  State  Treasurer  v.  Woodward,  7  Vt.  5:19.) 

Rutland  county,  ss.  Be  it  remembered,  that  on  the  llih  day  of 
January^  iSSI^  before  Ira  yennings,  a  justice  of  the  peace,  for 
the  county  of  Rutland^  personally  appeared  Theodore  Woodward 
and  acknowledged  himself  indebted  to  the  treasurer  of  the  State  of 
Vermont  in  the  sum  of  one  thousand  dollars  to  be  levied  of  his  goods 
and  chattels,  lands  and  tenements,  and  for  want  thereof  on  his  body, 
if  default  be  made  in  the  condition  following;  The  condition  of 
the  recognizance  is  such  that  if  the  above  named  Theodore  Wood* 
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fv^rd  $ball  iippear  b^focje  the  county  co^rt  to  be  holden  at  fiutland 
ill  ^n^  for  the  county  oi  fiutlandon  the  ifh  J^uesfiay  of  ^^pril  next* 
to  .teotify  his  Knowledge  vpk  a  certain  prosecution  m  beAalf  of  the 
state  qf  V  ^mont  aninst  Aimav  Lutt  of  Hartlanjd^  in  the  county 
of  Windsor^  and  shall  not  depaxt  without  the  leave  of  sf^id  courts 
then  this  recogni;&ance  to  .be  void,  otheni^ifi^  of  /orc^. 

[Before  me,  Ira  yennings^  Justice  of  the  Peace] ^ 

a.  When  lioit  Tal^v  I9  Open  Court 

lu  In  GrlaMwl  CpMm* 
(1)  iTePAATe. 

J  {a)   The  Caption.^ 

aa.  In  Gkk;biuu:» 
Perm  No.  3679.3 

State  of  T$nnesse0^  Smith  County 

Fem  No.  36 to. 

Recognizance  of  Defendant  (or  Witness). 


ss. 


State  of  Washington  y 
County  of  Spokane, 
The  State  of  Washington,  plaintiff, 

against 
yohn  Doe,  defendant. 

1.  The  words  inclosed  in  [    ]  will  or 

not  be  found  in  the  reported  case,  but  **  County  of  Iredell,  ss. 

have  been  added  to  render  the  form  State  of  Nortk  Carolina  "i  Before  ^.C. 

complete.  against                 >    Maxwell, 

3.  Under  the  term  **caption"  is  in-  yohn  Doe,              )    Mayor." 

eluded  not  alone  the  venue,  court,  and  or 

title  of  cause,  but  also  any  preliminary  ii  xhe  State  of      )             No.  SlO. 

recital  of  facts  in  the  nature  of  induce-  Texas,            \   In  District  Court, 

ment  to  the  subsequent  obligation.  County  of  ^e«ar. )    County  of  ^tf^a/-." 

8.  Other   forms,  where  the  caption 

consists  merely  of  the  venue  of  the  ac-  .,  ,     .  «            ,^J 

tion,  are  as  follows :  "  United  Stotes  of  America, )      „ 

"State  of  Florida,  )  District  of  Idako.  { 

Leon  County."        \  or 

or  «  United  States  of  America.      )  q^.  „ 

"  State  of  Colorado, )      ,,  Southern  District  of  New  rorh.  ]  ^*^^- 
County  of  Dolores,     )     ' 

or  o*" 

"  State  of  Virginia:  "United  Statesof  America,        ^ 

County  of  CampheU,  to-wit:"  SouthernYy\^\.ric\^iNewrorh,  \  ss." 

or  ^**y  of  Nev)  Torh.     ) 

"The  State  of  Mississippi^  De  Soto  or 

County."  "Before  Uriel  S,  Crocher,  United 

or  States  Commissioner. 

"  The  State  of  Atadamm, }  United  States  of  America,          )      ,# 

Jefferson  County."          }  Southern  District  of  New  Torh.  \  ^' 
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FjvroiNp.  »ftti. 
St^t,e  of  Arkn^nsas,  }  ^ 
County  o|  Cla^rft.     \ 

yokn  Doe  being  in  custody  charged  wi^  the  pfl^se. of  (heren^m^ 
the  offense  if  it  Mas  a  generic  name;  if  not ^  describe  iV),^  and  being 
permitted  to  give  bail  in  the  sum  of  one  thousand  ^o'\\ex%. 

M.  Ik  a  Justxcs's  Court. 

F^np  Up.  3«f  #.3 

State  of  Colorado^   )  In  Justice  Court. 

County  of  Dohres.  \     *  Before  Abraham  Kent^  J.  P, 

Porm  N».  348  J. 

The  State  of  Kansas^  plaintiff,  )  Before  Abraham  Kent^  a  Justice 
against  >     of  the   Peace   of    Winfield^  in 

yohn  Doey  defendant.  )      Cov^ley  County,  Kansas. 

State  of  Kansas^  Ccrtvley  County,  ss. 

Whereas,  it  appears  that  the  offense  of  {here  name  the  offense  if  it 
has  a  generic  name;  if  not^  describe  it)^  has  been  committfsd,  apd 
there  is  probable  cause  to  believe  that  the  defendant  John  Doe  is 
guilty  of  its  commission. 

Form  N».  36t4. 

yustice^s  Court  for  the  Precinct  of  Yoncalla. 
State  of  Oregon  y        ) 
County  of  Douglas.  \  ®®' 

A  criminal  action  having  been  commenced  on  the  1st  day  of  OctO" 
ber^  i%96y  in  the  Justice* s  Court  aforesaid,  against  John  Doe  for 
the  crime  of  {here  name  the  offense  if  it  has  a  generic  name;  if  not ^ 
describe  it)^  and  he  having  been  duly  admitted  to  bail  by  the  justice 
of  said  court  in  the  sum  oifve  hundred  dollars. 

offense,  see  infra^  note  5,  p.  58.  V/»K  nL  {name    the 

3.  Other  similar  forms  are  as  follows :  •^^'^  ^^'  ^  offense). 

"In  yusUce*s  Court,  before  Ahra-    State  of  Nevf  yersey,  \      „ 
ham  Kent,  Esq.  County  of  Bergen,      ]  ®®* 

State  of  Iowa,         \      „ 
HarrUon  County.  J  ***  ^^ 

or  In     Justice 

^'County  of  Nash,  ss.  Court,  Be- 

"  State     )  Before  "  State  of  Minnesota,  \        fore  Abra- 

against      >     Abraham  Kent,  County  oi  Goodhue.    )         ham  Kent, 

yohn  Doe,  )         Justice  of  the  Peace."  Justice    of 

^_  the   Peace. 

The  State  of  ^fime^^y/a  } 

"Before  Abraham  JTm/, Justice  of  against  \ 

the  Peace.  Richard  RoeV    '     ) 
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FomrNo.  s&Ss.l 

State  of  North  Dakota^  \  In  yustice  Court,  before  Abraham 
CounW  of  Burleif^,       \  KtHt,  Justice  of  the  Peace. 

The  ^tate  of  North  Dakota  )  Undertaking  before 

y^S^oe.  S  Magistrate. 

An  order  havinc^  been  made  on  the ^rsi  day  of  October^  i8P0  (or 
^.D.  1896) y  by  AiroAam  Kent^  Esquire,  a  justice  of  the  peace  of 
Surhigh  county  (or  in  and  fcr  said  township  and  county^  ox  in 

^ndfor precinct^  Spokane  county^  state  of  Washington^  or 

of  Sausalito  townships  county  of  Marin)  ^  that  john  Doe  (or  yohn 
jboey  defendant)  be  held  to  answer  ^  upon  a  charge  of  {here  name 
-the  offense  if  it  has  a  generic  name;  if  not^  describe  it)  ,*  and  he 
having  (or  upon  which  said  defendant  has)  been  admitted  to  bail 
in  the  sum  of  jive  hundred  dollars.* 


ce,  Ik  a  County  or  Probate  Court. 

* 

IP^itm  No.  $696. 

In  the  Court  of  the  County  yudge^  Leon  County. 

State  of  Florida, 

JLeon  County. 

Form  No.  3687. 

In  the  Probate  Court 
Of  the  county  of  Shoshone,  State  of  Idaho. 
State  of  Idaho,  ) 

County  of  Shoshone.  ) 
State  of  Idaho 

against        [>  Recognizance  on  Continuance. 
yohn  Doe. 


ss. 


1.  If  desired,  the  name  of  the  court 
before  which  the  defendant  is  to  appear 
may  here  be  inserted  in  such  words  as 
the  following :  '*  Before  the  said  Justice 
at  his  office,  on  the  stventk  day  of  Oc- 
4oher,  i895,  At  11  a.  m.  on  said  day ;"  or, 
**  and  appear  for  trial  before  the  said 
justice  at  his  office  in  Murray,  on  the 
teutk  day  of  October,  iS9€,  at  11  o'clock 
in  the  forenoon  of  said  day;"  or,  '*  be- 
fore the  district  court  of  the  Fi/tA 
Judicial  District  in  and  for  said  Madi- 
son county." 

S.  For  the  language  necessary  to  be 
used  in  the  description  of  the  offense, 
see  ifffra,  note  5,  p.  58. 

8.  The  following  words  may  be 
-added  If  desired :  '*  And  which  charge 
is  now  pending  against  him  in  the 
above  entitled  (or  iii  tAat)  court  in 
behalf  of  the  state  of  fVashinp-- 
4on." 


Similar  forms  are  as  follows : 
*'  In  the  yustice* s  Court  of  Sausalito 
Township, 
County  of  Marin, 
State  of  California. 
The  People  of  the  Stated 
^/Cfl/i^^a.  plaintiff.  I  3^,  g^^^ 

yohn  Doe,  defendant.  J 

An  order  having  been  made  {con- 
cluding- as  in  the  text),** 

or 
'<  In  the  yustice*s  Court 

of Precinct,  County  of  Skoskone, 

State  of  Idaho, 
Before  Abraham  Kent,  Justice  of  the 

Peace. 
The  Sute  of  Idaho,  plaintiff, )  ^^j 
against  >  n^^^ 

yohn  Doe,  defendant.        )  ^^"*** 
An  order  having  been  made  (cmi- 
cluding  as  in  the  tent).** 
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FomNo.  3688. 

In  the  Probate  Court 
Of  the  County  of  Shoshone^  State  of  Idaho. 
An  order  having  been  made  on  the  1st  day  of  October^  i89^,  by 
yohn  Marshall^  probate  judge  of  Shoshone  counjty,  that  John  Doe 
be  held  to  answer  and  appear  {here  state  the  time  and  place  of  ap- 
pearance\  ^  upon  a  charge  of  {here  name  the  offense  if  it  has  a  generic 
name;  ijnot^  describe  it)  ^^  upon  which  he  has  been  admitted  to  bail 
in  the  sum  of  three  hundrea  doWtin,  and  which  charge  is  pending 
against  him  in  behalf  of  the  People  of  the  State  of  Idaho. 

dd.  In  a  CiRCurr  or  District  Court. 

Form  No.  3689. 

State  of  Minnesota^  )  District  Court, 

County  of  Goodhue,  \  October  Term,  A,D.  i8Pd. 

In  the  Matter  of  the  State  of  Minnesota  )  t  j-  4.  ^  r 

.     .  I  Indicted  for 

y^^^Doe.  )   {here  name  the  offense). 

Form  No.  3690. 

At  the  May  Term,  i8P7,  of  the  District  Court  of  Cowley  County » 

State  of  Kansas. 
State  of  Kansas^  Cowley  County,  ss. 

Form  No.  3^9 >• 

State  of  North  Dakota^  )  In  District  Court, 

County  of  Burleigh.       \  ^*  Sixth  Judicial  District. 

The  Sttte  «f  North  />«fo<»  1  UndeiUHng  on   Indictment  (or  /,•. 

An  indictment  (or  an  information)  having  been  found  {or  Jiled) 

or  An  order  having  been  made   (con- 

«« In  ymsiic^s  Court  for  the  Precinct  eluding  as  in  ike  tent).** 

of  loncalla. 
State  of  Oregon^       ) 

Countj  of  Douglas.  )  "  In  yustice's  Court. 

The  State  of  Ortf#»«,^  ,»„._._.  ,„-^  Before    Abraham    Kent,    Justice    of 

plaintiir,  I  ^^"^jl^lbefore        the  Peace  in  and  for Precinct, 


against 
yokn  Doe^  defendant.  ^ 


Indictment.  Sfohane  County,  State  of  Washing- 

ton. 


An  order  having  been  nuide  (con-    State  of  Washingtouy^        ^     ^^, 


against  i      -^.o  «•«/.* 

In    Justice    John  Doe,  dtiendtJit.)       P^^^^^- 
Court,  An  order  having  bee 

Countj  of  Madison^ )  '"     Sheridan        eluding  as  in  the  text).*^ 


"  State  of  Montana f  )             Court,  An  order  having  been  made  (con^ 

».)"•     Sheridan  eluding 

Township.  1.  For  a  note  discussing  the  method 

Before  Abraham  Kent,  Justice  of  the  of  stating  the  time  and  place  of  ap- 

Peace.  pearance,   see   infra,  note    i,  p.  60. 

The  State  of  Jif<Mitoiia,plaintiff,  \  ^^i  S.  For  a  note  discussing  the    lan- 

against                     >  o^,^^  guage  necessary  in  the  description  of 

John  Doe,  defendant         )  the  offense,  see  infra,  note  5,  p.  58. 

3  E.  of  P.  P.— 3                          88  Volume  8. 


8692.  BAIL  AND  RECOGNIZANCE,.  8698. 

on  the  twenty-fifth  day  of  November^  i896,  in  the  District  Court  of 
the  Sixth  Judicial  District,  in  and  for  the  County  of  BurUighy 
charging  the  said  yohn  Doe  (or  the  above  named  defendant)  with 
the  crime  of  (here  name  the  offense  if  it  has  a  generic  name;  if  not ^ 
describe  it)^^  and  he  having  Seen  amnitted  to  bail  in  the  sum  of  one 
thousand  dollars.' 


,    j  88. 


Form  No.  369a. 
State  of  lowa^ 
Taylor  County. 

An  indictment  having  been  found  in  the  District  Court  of  the 
state  of  lowa^  in  and  for  the  county  of  Taylor^  on  the  27th  day  of 
November^  A.D.  i8Pd,  charging  yohn  Doe  with  the  crime  of  (here 
name  the  offense  if  it  has  a  generic  name;  if  not^  describe  it),^  and  he 
having  been  duly  admitted  to  bail  in  the  sum  of  one  thousand 
dollars. 

Form  No.  3693. 

State  of  Kansas^  Cowley  County,  ss. 

In  the  Cowley  County  District  Court. 
The  State  of^^nsas,  plaintiflf,  )  criminal  Action. 

Richard  Roe^  defendant.       ) 

Recognizance . 

Whereas  Richard  Roe  has  been  arrested  in  Cowley  county  in  the 
state  of  Kansas y  by  the  sheriff  of  said  county,  and  is  there  held  in 
his  custody,  under  and  by  authority  of  a  certain  warrant  issuing  out 
of  the  Cowley  county  district  court  upon  a  certain  information 
therein  filed  by  the  county  attorney  of  said  county  against  the  said 
Richard  Roe  charging  him  with  sundry  violations  of  and  offenses 
against  the  act  of  the  legislature  of  the  state  of  Kansas^  entitled 
*'An  Act  to  prohibit  the  manufacture  and  sale  of  intoxicating  liq- 
uors, except  for  medical,  scientific  and  mechanical  purposes,  and  to 
regulate  the  manufacture  and  sale  thereof  for  such  excepted  pur- 
poses," approved  February  19,  1881,  and  the  act  amendatory  and 

1.  For  a  note   discussing  the   Ian-    The  State  of  Montana^     "j 

gtiage    nwessary  in   the   description  pUintiff.  I  3,11  Bond. 

of   the    offense,    see    infra^    note  5,  against                 j 

p.  58.  yohn  Doe,  defendant.       J 

2.  Similar  forms  are  as  follows :  An  indictment  {concluding'  as  in 
**In  the  Circuit  Court  for  the  State  of  the  text,)'*             or 

Oregon  J  County  oi  Multnomah.  **In  the  District  Court 

The  Stotcof  Oregon  A  Of   the Judicial    District  of 

plaintiff,     I  Undertaking  of  the  State  of  Idaho,  in  and  for  the 

against             |    Bail  after  In-  County  of  Shoshone, 

yohn  Doe,  Aelend2int,)   dictment.  The  People  of  the  Stated 

An  indictment  {concluding  as  in  the  of  Idaho              I     Indictment 

text).'*                     or  against                (      for  Arson. 

**In  the  District  Court  of  the  Pi/th  yohn  Doe.            J 

Judicial  District  of  the  State  of  A/on-  An  indictment  having  been  found  on 

tana,  in  and  for  the  County  of  Madi-  {concluding  as  in  the  text).'* 
Sim, 
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supplemental  thereto,  approved  March  7,  1885;  which  information 
is  in  criminal  action  numbered  %STi  in  said  court ;  and 

Whereas,  the  judge  of  said  court,  by  his  order  indorsed  upon  said 
warrant,  has  fixed  the  amount  of  bail  to  be  required  of  said  Richard 
Roe  thereunder  at  the  sum  of  eight  hundred  dollars,  which  bail  the 
said  Richard  Roe  is  desirous  of  giving  in  order  to  be  released  from 
the  custody  of  said  sheriff  under  said  warrant  and  arrest. 

{V)  The  Obligation,^ 
Form  No.  3694*3 

We,  ^ohn  Doe^  Samuel  Shorty  and  William  West  (or  We^  John 

Doe ^  principal^  and  Samuel  Short  and  William  West ^  sureties)^ 

agree  to  pay  the  State  of  Tennessee  four  hundred  dollars  (or  the 

said  John  iJoe  one  thousand  dollars^  and  the  said  Samuel  Short  and 

William  West  Jive  hundred  dollars  each). 

Form  No.  3695. 

Be  it  remembered,  that  on  this  eleventh  day  of  May^  A.D.  i8P7, 
before  me,  a  commissioner  duly  appointed  by  the  circuit  court  of  the 
United  States  for  the  said  Southern  District  of  New  Tork^  personally 
came  yohn  Doe^  Samuel  Shorty  and  William  West,  and  jointly  and 
severally  acknowledged  themselves  to  owe  the  United  States  of 
America  the  sum  of  one  thousand  dollars,  to  be  levied  on  their 
goods  and  chattels,  lands  and  tenements,  if  default  be  made  in  the 
condition  following,  to  wit : 

Form  No.  3696. 

Before  me,  Uriel  H,  Crocker^  a  commissioner  of  the  circuit  court 
of  the  United  States  for  the  district  of  Idaho^  to  take  bail,  person- 
ally appeared  yohn  Doe^  Samuel  Shorty  and  William  West,  and 
entered  into  recognizance  as  follows  : 

We,  yohn  Doe  as  principal,  and  Samuel  Short  and  William  West 
as  sureties,  of  the  county  of  Shoshone  and  state  of  Idaho j  acknowledge 
ourselves  to  owe  and  be  indebted  to  the  United  States  of  America 
in  the  penal  sum  of  three  thousand  dollars,  to  be  levied  of  our  re- 
spective goods  and  chattels,  lands  and  tenements,  subject,  however, 
to  the  following  condition,  to  wit : 

1.  Amone     the      following    forms  For  a  note  treating  of  the  question 

those   numbered  from  3706  to  3712,  to  whom  the  obligation  runs  in  the 

while  classed  under  the  head  of  <*  the  various  states  and  territories,  see  supra^ 

obligation,  "  may  perhaps  seem  anom-  note  4,  p   3o. 

alous   inasmuch  as  they  contain   the  2.  Or  the  following  form  may  be  used: 

condition  of  the  obligation  intermin-  **  We,  John  Doe,  Samuel  Shorty  and 

gled  with  the  obligation  itself.      Such  William   West,  severally  acknowledge 

forms,   however,    are    authorized    by  ourselves  bound  to  the   State   of  In- 

many  statutes  and  fall  more  naturally  diana,  in   the    sum  of  four  hundred 

under  this  head  than  any  other.  dollars." 
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Form  No.  3697. 

This  day  (or  Be  it  remembered  that  this  day^  or  Be  it  remembered 
that  on  this  first  day  of  October^  A,D.  1896,)  personally  appeared  (or 
personally  came)  before  me,  the  undersigned  \ox  before  me,  Abraham 
Kent),  one  of  the  justices  of  the  peace  (or  a  justice  of  the  pea^e  or 
sheriff)  in  and  for  said  county  (or  before  the  Honorable  John  Mar- 
shall.  Judge  of  the  county  court  for  said  county,  or  in  person  appeared 
in  open  court)  John  Jboe,  Samuel  Short,  and  William  West,  and 

ior  who)  acknowledged  (or  jointly  and  severally,  or  severally  ac- 
nowledged)  themselves  to  owe  and  be  indebted  unto  (or  held  and 
bound  unto,  or  indebted  unto)  the  People  of  the  State  of  Illinois  in 
the  sum  oi  five  hundred  dollars  (or  Jive  hundred  dollars  lawful 
money  of  the  United  States)  to  be  levied  (or  made  and  levied)  of 
their  (or  their  respective,  or  their  and  each  of  their)  goods  and 
chattels,  lands  and  tenements,  *  if  default  be  made  in  the  premises 
and  conditions  (or  the  condition)  following  (or  in  the  following 
condition,  or  conditions),  to  wit : 

Form  No.  3698. 

(  Commencing  as  in  Form  No.  3697,  and  continuing  down  to  *  ) 
for  the  payment  of  which  sum  they  bind  themselves,  their  heirs, 
executors,  and  administrators,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  and  dated  this  October  1,  i%96. 

Form  No.  3699* 

Be  it  remembered  that  on  the  frst  day  of  October,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-six  (or  A.D, 
1896,  or  1896),  John  Doe,  Samuel  Short,  and  William  West,  of  the 
county  oi  Dolores,  personally  came  {or  appeared  personally)  before 
Abraham  Kent  and  George  JDavis,  justices  of  the  peace  (or  before  me 
a  justice  of  the  peace,  or  before  the  undersigned  Abraham  Kent,  a 
justice  of  the  peace)  in  and  for  the  said  county  of  Dolores,  and  sev- 
erally (or  jointly  and  severally)  acknowledged  themselves  to  owe 
and  be  indebted  unto  the  People  of  the  State  of  Colorado  in  the  sum 
(or  in  the  penal  sum)  of  three  hundred  dollars  (or  three  hundred 
dollars  lawful  money  of  the  United  States)  to  be  levied  (or  to  be 
made  and  levied)  of  tneir  (or  their  and  each  of  their)  goods  and 
chattels,  lands  and  tenements,  if  default  be  made  in  the  following 
conditions,  to  wit : 

Form  No.  3700. 

Be  it  remembered  that  on  the^r^/  day  of  October,  A.D.  i%96, 
personally  appeared  John  Doe,  Samuel  Short,  and  William  West 
before  me,  Abraham  Kent,*  trial  justice  in  and  for  the  said  county 
and  said  state,  who  acknowledge  themselves  indebted  to  the  State 
of  South  Carolina — that  is  to  say,  the  said  John  Doe  in  the  sum  of 
fve  hundred  dollars,  and  the  said  Samuel  Short  in  the  sum  of  three 
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hundred  dollars,  and  the  said  William  West  in  the  sum  of  three  hun- 
dred dollars,  like  money,  to  be  levied  of  their  separate  lands  and 
tenements,  goods  and  chattels,  respectively,  to  and  for  the  use  of 
the  said  state,  if  the  above  mentioned  yoAn  Doe  shall  fail  in  per- 
forming the  conditions  underwritten. 

Form  No.  3701. 

(  Commencing  as  in  Eorm  No.  S700^  and  continuing  down  to  *  ) 
judge  of  the  Corporation  Court  of  the  city  of  Lynchburg^  and  waiv- 
ing their  homestead  exemptions  as  to  this  obligation,  and  also  any 
claim  or  right  to  discharge  any  liability  to  the  commonwealth  aris- 
ing under  the  same,  with  coupons  detached  from  the  bonds  of  this 
state,  severally  and  respectively  acknowledged  themselves  to  owe 
and  stand  indebted  to  the  Commonwealth  of  Virginia  in  manner 
and  form  following,  viz. :  the  said  yohn  Doe  in  the  sum  of  six  hun- 
dred  dollars,  and  the  said  Samuel  Short  and  William  West  in  the 
sum  of  three  hundred  dollars  each,  to  be  levied  of  their  respective 
real  estate,  goods  and  chattels,  to  the  use  of  the  said  commonwealth 
to  be  rendered. 

Form  No.  370a. 

Know  all  men  by  these  presents,  that  we,  yohn  Doe^  principal, 
and  Samuel  Short  and  William  West,  sureties,  *  are  held  and  firmly 
bound  unto  the  Governor  of  the  State  of  Florida^  and  his  successors 
in  office^  in  sums  as  follows,  to  wit :  The  said  principal  John  Doe 
in  the  sum  oi  five  hundred  dollars,  and  the  said  sureties  Samuel 
Short  and  William  West  each  in  the  sum  of  five  hundred  dollars, 
the  payment  of  which  well  and  truly  to  be  made,  we  severally  bind 
ourselves,  our  heirs,  executors,  and  administrators,  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  this^r^/  day  of  October^  A.D. 

Form  No.  3703. 

(  Commencing  as  in  Eorm  No,  3702y  and  continuing  dawn  to  *) 
acxnowledge  ourselves  indebted  (or  jointly  and  severally  acknowl- 
edge ourselves  to  ow^  and  be  indebted)  unto  the  State  of  Washing- 
ton in  the  sum  (or  penal  sum)  of  one  thousand  dollars  each  (or  one 
thousand  dollars  each  lawful  money  of  the  United  States)  to  be 
levied  of  our  respective  goods  and  chattels,  lands  and  tenements,  if 
default  shall  be  made  in  the  following  conditions,  to  wit: 


Form  No.  3704* 

(  Commencing  as  in  Eorm  No,  S702^  and  continuing  down  to  *) 
acknowledge  ourselves  to  owe  and  stand  indebted  to  (or  are  held 
and  firmly  bound  unto)  the  State  of  Texas  in  the  sum  of  one  thou- 
sand dollars,  for  the  payment  of  which  (or  whereof)  well  and  truly 
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to  be  made  (or  to  be  made  to  the  State  of  Texas)  we  *  (or  we  and 
each  of  us)  hereby  jointly  and  severally  bind  ourselves,  our  execu- 
tors and  administrators,  nrmly  by  these  presents. 

Sealed  with  our  seals  this  fifteenth  day  of  October^  i8M. 

Form  No.  3705. 

(  Commencing' as  in  Form  No.  3704^  and  continuing  down  to*)  do 
bind  ourselves  and  each  of  us,  our  heirs,  executors,  and  administra- 
tors, jointly  and  severally  by  these  presents,  signed  and  dated  on 
this  frst  day  of  October,  A.D.  iS96. 

Form  No.  3706. 

We,  yohn  Doe,  Samuel  Short,  and  William  West,  hereby  give 
bail  in  the  sum  of  one  thousand  dollars,  for  the  appearance  of  said 
yohn  Doe  at  the  next  regular  term  of  Circuit  Court,  Walworth 
county,  to  answer  a  criminal  prosecution  for  (here  name  the  offense 
if  it  has  a  generic  name;  if  not,  describe  it)  ,1  and  from  term  to  term 
thereafter  until  discharged  by  law. 

Form  No.  3707- 

Now,  we,  the  undersigned,  residents  of  said  county,  bind  our- 
selves to  the  State  of  Kansas,  in  the  sum  of  five  hundred  dollars, 
that  said  defendant  shall  appear  before  the  District  Court  of  Cow- 
ley county,  on  the  first  day  of  the  next  term  thereof,  to  answer  the 
complaint  in  said  cause  alleged  against  him,  and  not  depart  the 
same  without  leave. 

Form  No.  3708. 

Now,  we,  Samuel  Short,  a  resident  of  Murray  in  said  county, 
and  William  West,  a  resident  of  said  Murray,  hereby  undertake 
that  the  above  named  yohn  Doe  will  appear  before  the  court  at  the 
town  of  Murray,  in  said  county,  on  the  tenth  day  of  October,  i89^, 
at  10  o'clock  ^.M.,  then  and  there  to  answer  the  charge  against 
him ;  or  if  he  fail  to  perform  either  of  these  conditions,  that  we  will 
pay  to  the  State  of  Idaho  the  sum  of  three  hundred  dollars. 

Form  No.  3709. 

We,  Samuel  Short,  a  wheelwright,  of  Platteville,  and  William 
West,  2l  farmer,  oi  Mormontown,  hereby  undertake  that  the  said 
yohn  Doe  shall  appear  at  the  next  term  of  said  court  and  answer 
the  said  indictment,  and  abide  the  orders  and  judgment  of  said 
court,  and  not  depart  without  leave  of  the  same ;  or  if  he  fail  to 
perform  either  of  these  conditions,  that  we  will  pay  to  the  State  of 
Iowa  the  sum  of  one  thousand  dollars. 

1.  For  a  note  discussing  the  language  necessary  in  the  description  of  the 
offense,    see  infra,   note  5,   p.   58. 

88  Volume  8. 


8710*  BAIL  AND  RECOGNIZANCE.  8718, 

Form  No.  3710. 

Now  (or  We^  or  Now^  we^  or  Naw^  therefore,  we)^  John  Doe  as 
principal  (or  said  defendant),  and  Samuel  Short,  a  resident  oi Mad- 
ison county,  State  of  Montana,  and  by  occupation  a  blacksmith,  and 
William  West,  a  resident  of  Madison  county,  State  of  Montana, 
and  by  occupation  a  carpenter,  as  sureties,  hereby  (or  do  hereby) 
jointly  and  severally  (or  sever  ally)  undertake  that  the  above  named 
yohn  Doe  (or  the  above  named  defendant,  yohn  Doe)  will  appear 
and  ansv^er  the  information  (or  indictment,  or  charge)  above  men- 
tioned *  in  the  above  court  on  the  tenth  day  of  the  December  term 
of  said  court  (or  on  the  first  day  of  its  Eebruary  term,  1897)  and  at 
the  hour  of  eleven  of  said  day  of  said  term  of  court,  and  will  appear 
from  day  to  day  and  from  term  to  term  of  said  court,  and  will  ap- 
pear from  day  to  day  and  from  term  to  term  in  whatever  court  the 
case  may  be  prosecuted,  and  will  at  all  times  render  himself  amena- 
ble to  all  the  orders  of  the  court,  and  if  convicted  will  appear  for 
judgment  and  render  himself  in  execution  thereof ;  and  if  he  fails 
to  perform  either  of  these  conditions,  that  he  (or  v)e)  will  pay  to  the 
State  of  Montana  the  sum  of  one  thousand  dollars. 


Form  No.  37x1. 

(  Commencing  as  in  Form  No,  S710,  and  continuing  down  to*) 
in  whatever  court  it  may  be  prosecuted,  and  will  appear  in  said 
district  court  at  the  next  term  called  therein  and  answer  to  any 
indictment  or  information  which  may  be  presented  against  him,  and 
at  all  times  hold  himself  amenable  to  the  orders  and  process  of  the 
court,  and  if  convicted  {concluding  as  in  Form  No.  S710). 

Form  No.  37 xa. 

(  Commencing  as  in  Form  No,  3710,  and  continuing  down  to  •)  in 
whatever  court  it  may  be  presented  (or  prosecuted)  and  shall  at  all 
times  hold  himself  amenable  to  the  orders  and  process  of  the  court, 
and,  if  convicted,  shall  appear  for  judgment  and  render  himself 
in  execution  thereof ;  or  if  he  fail  to  perform  either  of  these  con- 
ditions, that  he  (or  we)  will  pay  to  the  People  of  the  State  of  Cali- 
fornia the  sum  of  three  hundred  dollars. 

(c)   The  Condition, 

aa.  For  Appsarancb  of  Accused. 

{ad)  Before  a  justice. 

Form  No.  37x3. 

Unless  the  said  ^ohn  Doe  appear  at  the  office  of  Abraham  Kent 
on  the  2d  day  of  November,  iS96,  at  11  o'clock  ^.M.,  to  answer 
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the  offense  of  {here  name  the  offense  if  it  has  a  generic  name;  if  not ^ 
describe  it)^  and  does  not  depart  the  court  without  leave* 

Form  No.  37 14* 

Unless  the  said  John  Doe  shall  appear  before  Abraham  Kent,  a 

justice  of  the  peace  of  the District  of  De  Soto  county,  at  his 

office  in  Hernando,  in  said  district,  on  the  1st  day  of  November, 
i%96y  at  11  o'clock  ^.M.,  and  there  remain  from  day  to  day,  until 
discharged  by  law,  to  answer  a  charge  of  (here  name  the  offense  if 
it  has  a  generic  name;  if  not,  describe  it)  A 

Form  No.  3715* 

Unless  the  said  John  Doe  appear  on  the  third  day  of  October^ 
1&96,  in  the  Justice  Court  of  Abraham  Kent,  J.  P.,  and  from  time 
to  time  thereafter  until  discharged  by  law,  to  answer  a  criminal 
prosecution  for  the  offense  of  {here  name  the  offense  if  it  has  a 
generic  name;  if  not,  describe  fV),land  we  hereby  waive  the  benefit 
of  all  laws  exempting  property  from  levy  and  sale  under  execution 
or  other  process  for  collection  of  debt,  by  the  Constitution  and  Laws 
of  the  State  of  Alabama,  and  we  hereby  severally  certify  that  we 
have  property  free  from  all  incumbrance,  to  the  full  amount  of  the 
above  bond. 

Form  No.  37x6. 

To  be  void,  however,  if  the  said  John  Doe  shall  personally  be 
and  appear  before  the  said  Abraham  Kent,  at  his  office,  on  the 
twentieth  day  of  October,  i%96,  at  11  o'clock  -^.M.  of  said  day,  to 
answer  a  charge  preferred  against  him  for  the  crime  of  {here  name 
the  offense  if  it  has  a  generic  name;  if  not,  describe  it)^  and  to  do 
and  receive  what  shall  be  enjoined  by  said  court  upon  him,  and  shall 
not  depart  the  said  court  without  leave. 

Form  No.  371 7* 

If  the  said  John  Doe  shall  fail  to  appear  before  Abraham  Kent, 
a  justice  of  the  peace  of  Posey  county,  at  his  office  therein,  at  9 
o'clock  A  .M. ,  on  the  twentieth  day  of  Afay,  i897,  to  answer  to  a 
charge  of  {here  name  the  offense  charged)^  now  pending  before  said 
justice,  and  abide  his  judgment  thereon. 

1 .  Dttiorlptlon  of  01ftiis6.-2The  offense  App .  97 ;  Shattuck  v .  People,  5 1 11. 477 ; 

with  which  the  partj  stains  charged  People  v,  Rutan,  3  Mich.  43 ;  Dean  v. 

must  appear  on  the  face  of  the  bail  bond.  State,  2  Smed.  &  M.  (Miss.)  300. 

Nicholson  v.  State,  2  Ga.  366;  State  v.  For  a  note  discussing  this  question 

Gordon,  41  Tex.  511.    And  the  offense  in  full,  including  the    description  of 

should  beset  out  substantially  in  the  statutory  offenses  and  offenses  having  a 

language  of  the  indictment.     Horton  technical  name  and  numerous  examples 

V,  State,  30  Tex.  193.    Although  the  of  words  which  have  been  held  suffi- 

same  technicality  of  expression  is  not  cient,  and  words  which  have  been  held 

required.    Waters  v.  People,  4  Colo,  insufficient,  see  infra,  note  5,  p.  58. 
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Form  No.  37i8« 

Conditioned,  that  the  said  John  Doe  is  accused  of  committing  the 
crime  of  {here  name  the  offense  if  it  has  a  generic  name;  if  not ^  de* 
scribe  ity-  in  violation  of  the  laws  of  the  state  of  Texas. 

Now,  if  the  said  yohn  Doe  shall  truly  make  his  personal  appear- 
ance  before  the  justice  courts  to  be  held  at  Brewer^  in  precinct  No. 
M  in  Freestone  county,  Abraham  Kent^  J.  P.,  presiding,  on  the  fid 
day  of  November^  i8P^,  and  there  remain  from  day  to  day  and  from 
term  to  term,  until  discharged  by  due  course  of  law,  then  this  bond 
shall  be  null  and  void,  otherwise  to  remain  in  full  force  and  effect* 

Form  No.  37 < 9- 

Whereas,  the  above  bounden  yohn  Doe  on  the  first  day  of  Sep* 
iemher^  A.D.  i8P^,  was  examined  by  and  before  Abraham  Kent^ 
Esq.,  a  justice  of  the  peace  in  and  for  the  county  aforesaid,  on  a 
charge  preferred  against  him  for  {here  name  the  offense  if  it  has  a 
generic  name;  if  not  ^  describe  fV),^  and  upon  hearing  the  testimony 
of  all  the  witnesses  present — they  having  been  duly  sworn — was 
adjudged  and  required  by  the  said  justice  to  give  bonds,  as  required 
by  the  statute  in  such  case  made  and  provided,  for  his  appearance 
to  answer  to  said  charge.  Now,  the  condition  of  this  recognizance 
is  such  that  if  the  above  bounden  yohn  Doe  shall  personally  *  be 
and  appear  before  the  undersigned,  at  his  office  in  Marseilles  in  said 
county,  on  the  tenth  day  of  October^  A.D.  i8dd,  at  11  o^clock  ^.M., 
and  from  day  to  day  thereafter,  until  discharged  by  order  of  said 
court,  then  and  there  to  answer  to  the  said  People  of  the  State  of 
Illinois^  on  said  charge,  and  abide  the  order  and  judgment  of  said 
court,  and  not  depart  the  same  without  leave,  then  and  in  that  case 
this  recognizance  to  become  void ;  otherwise  to  be  and  remain  in 
full  force  and  virtue. 

(W)  Before  a  Circuity  District^  or  Superior  Court, 

Form  No.  ayao. 

Unless  the  said  yohn  Doe  appear  at  the  next  term  of  the  circuit 
court  of  said  county  to  answer  (or  and  from  term  to  term  thereafter 
until  discharged  by  Icno  to  answer)  for  the  offense  of  {here  name  the 
offense  if  it  has  a  generic  name;  if  not^  describe  fV),^  and  does  not 
depart  the  court  without  leave. 

Form  No.  ayai* 

Unless  the  said  yohn  Doe  shall  appear  at  the  next  term  of  the 
circuit  court  of  Copiah  county  and  there  remain  from  day  to  day 

1.  The  offense  charged  should  ap-  v,  Rutan,  3  Mich.  43 ;  Dean  v.  State, 
pear  on  the  face  of  the  bail  bond  sub-  a  Smed.  &  M.  (Miss.)  300. 
stantially  in  the  language  of  the  in-  For  a  note  discussing  this  question 
dictment.  Horton  v.  State,  30  Tex.  in  full,  including  the  description  of 
193.  The  same  technicality  of  ex-  statutory  offenses  and  numerous  ex- 
pression, however,  is  not  required,  amples  of  words  which  have  been  held 
Waters  v.  People^  4  Colo.  App.  97;  sufficient  and  insufficient,  see  infra^ 
Shattnck  v.  People,  5  111.  477 ;  People  note  5,  p.  58. 
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and  term  to  term  until  discharged  by  law  to  answer  a  charge  of 
{here  name  the  offense  if  it  has  a  generic  name;  if  not^  describe  it)  A 

Form  No.  37ss« 

'  This  obligation  to  be  void,  nevertheless,  if  the  above  bounden 
yohn  Doe  shall  be  and  appear  at  the  suferior  court  for  Spokane 
county,  state  of  Washington^  held  at  Spokane  Palls ^  Sfokanezovxity^ 
on  the  2Sd  day  of  October ^  i8^,  to  then  and  there  testify  generally 
on  the  part  of  the  state  of  Washington^  and  particularly  in  a  certain 
cause  therein  pending,  wherein  the  State  of  Washington  is  plaintiff 
and  yohn  Smith  is  defendant,  and  there  remain  from  day  to  day, 
and  not  depart  said  court  without  leave  of  the  court,  or  until  duly 
discharged  therefrom ;  then,  and  in  that  case,  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force,  virtue,  and  effect. 

Form  No.  37 as- 

(  Commencing  as  in  Form  No.  3719^  and  continuing  down  to  *) 
be  and  appear  before  the  criminal  court  of  Cook  county,  on  the 
first  day  of  the  next  term  thereof,  to  be  held  at  the  Criminal  Court 
House,  in  Chicago,  on  the  first  Monday  in  October,  A.D.  i8P5,  then 
and  there  to  answer  (concluding  as  in  Form  No.  S719), 

Form  No.  3724- 

That  if  the  said  Richard  Foe  being  released  from  custody  in  con- 
sideration hereof,  shall  be  and  appear  before  the  said  Cowley  county 
district  court,  in  Cowley  county  in  the  state  of  Kansas,  on  the  first 
day  of  the  next  term  thereof  to  be  held,  to  answer  to  the  said  infor- 
mation, and  shall  not  thereafter  depart  from  said  court  without  law- 
ful leave,  then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  effect. 

Form  No.  3735. 

(Precedent  in  Sasser  tr.  McDaniel,  73  Gm.  548.) 

Now  the  condition  of  the  above  obligation  is  such,  that  whereas, 
the  said  Samuel  5*.  Sasser  has  been  arrested  under  a  warrant  charg- 
ing him  with  assault  with  intent  to  murder,  now  should  the  said  Sam- 
uel S.  Sasser  be  and  appear  at  the  next  term  of  the  superior  court  to 
answer  to  said  charges,  and  from  day  to  day  and  term  to  term  until 
discharged  by  said  court,  then  this  bond  to  be  null  and  void,  other- 
wise of  full  force  and  virtue. 

Form  No.  37^6. 
(Precedent  in  Petty  v.  People,  118  111.  151.) 

The  condition  of  this  recognizance  is  such,  that  if  the  above 
bounden   Thomas  y.  Petty  shall  personally  be  and  appear  before 

X.  For  a  note  discussing  the  langnmge  necessary  in  the  description  of  the 
offense,    see    infra,   note  5,   p.  58. 
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the  criminal'^  court  of  the  said  county  of  Adams  on  the  first  day 
of  the  next  term  thereof,  to  be  holden  in  the  court  house  in  Stj^if^cy^ 
on  the  third  Monday  of  January^  A.D.  i8^5,  and  from  day  to  day, 
and  from  term  to  term,  thereafter,  until  discharged  by  order  of  said 
court,  then  and  there  to  answer  to  the  said  People  of  the  State  of 
Illinois^  on  said  charge  of  larceny  of  a  horse,  and  then  and  there 
answer  and  abide  the  order  and  judgment  of  said  court,  and  thence 
not  depart  the  same  without  lawful  permission,  then,  in  that  case, 
this  recognizance  to  become  void,  otherwise  to  remain  in  full  force 
and  virtue. 

Form  No.  3737* 

The  condition  of  this  recognizance  is  such,  that  if  the  said  yohn 
Doe  shall  personally  be  and  appear  at  the  next  term  of  the  said 
circuit  court,  to  be  held  at  the  court  room  in  the  citv  of  Adrian  in 

said  county  of  Lenanvee  on  the day  of ,  A.D.  i8P7,  at  9 

o'clock  in  the  forenoon  of  that  day,  and  shall  then  and  there  answer 
to  an  information  on  file  against  him  in  said  court,  for  (here 
describe  briefly  the  offense  charged)  ^'^  and  shall  not  depart  the  said 
court  without  leave,  until  discharged  by  due  course  of  law,  and  shall 
abide  the  order  and  direction  of  said  court  in  the  premises,  then  this 
recognizance  to  be  null  and  void,  otherwise  to  be  and  remain  in  full 
force  and  virtue. 

Form  No.  37a8. 

The  (or  now  the)  condition  of  the  above  (or  foregoing  or  this) 
obligation  (or  recognizance)  is  (or  the  condition  is)  such  that  *  if 
the  said  (or  the  above  bounden  or  the  above  named)  yohn  Doe  shall 
appear  (or  shall  personally  be  and  apfear)  at  the  next  term  of  the 
circuit  court  (or  before  the  circuit  court  on  the  first  day  of  the  next 
term  thereof  and  from  day  to  day  of  said  term  and  from  term  to 
term^  and  from  day  to  day  of  each  term  thereafter)  to  be  held  (or 
holden)  in  and  for  said  county  (or  to  be  holden  at  the  court  house  in 
the  city  of  Red  Wing^  in  said  county^  on  the  second  Wednesday  of 
Afarch^  A.D.  1896,  and  from  day  to  day  continuing  as  above)  f  to 
answer  (or  then  and  there  to  answer)  to  a  charge  of  murder  >  (or 
such  charges  as  shall  be  then  and  there  preferred  against  him),  and 
shall  not  depart  the  same  without  leave  (or  and  abide  the  judgment 
of  the  court,  and  shall  not  depart  the  same  without  leave),  then  this 
obligation  to  be  void,  else  (or  otherwise)  to  remain  in  full  force  and 
virtue. 

1.  In  this  case  the  legal  and  techni-  blj   have  been    prejudiced,  and    the 

cal  name  of  the  court  did  not  appear  description  of  the  court  used  was  held 

in  the  recognisance,  but  as  no  other  to  be  sufficient. 

court  recognized  by  law  had  power  or  S.  For  a  note  discussing  the  lan- 

juritdictlon  to  sit  in  the  case  at  the  guage  necessary  in  the  description  of 

time  and  place  mentioned  in  the  recoe-  me  offense,    see    infra,    note   5,    p. 

nisance  the  defendant  could  not  possl-  58. 
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Form  No.  3729. 

(  Commencingas  in  Form,  No,  8728^  and  continuing  dawn  to  *)  if 
the  said  yohn  L>oe  shall  personally  be  and  appear  before  the  Judge 
of  the  Circuit  Court  of  the  Second  Judicial  Circuit  of  Florida^  at 
the  Court  House  in  Tallahassee  on  Monday  the  eleventh  day  of  May^ 
A.D.  i8P5,  at  11  o'clock  yl.M.,  being  the  first  day  of  the  next 
term  of  said  court  for  Leon  county,  to  answer  to  a  charge  of  {am-- 
eluding  as  in  Form  No,  S728), 

Form  No.  373o. 

(  Commencing  as  in  Form  No.  3728 ^  and  continuing  down  to  ^} 
to  answer  the  Commonwealth  for  and  concerning  a  certain  misde* 
meanor  {or  felony)  by  him  committed,  viz. :  (here  name  the  offense 
if  it  has  a  generic  name;  if  not^  describe  it)^  and  shall  not  depart 
tnence  without  the  leave  of  the  said  court,  then  this  recognizance  to* 
be  void,  else  to  remain  in  full  force  and  virtue. 

Form  No.  373 <• 

(  Commencingas  in  Form  No.  8728^  and  continuing  down  to  f  )  to- 
answer  to  an  indictment  found  by  the  Grand  Jury  of  said  county  on 
the  twenty-third  day  of  October,  A.D.  iS96,  charging  the  said  J^ohn 
Doe  with  the  crime  of  (here  name  the  offense  if  it  has  a  generic 
name;  if  not,  describe  it),^  and  shall  not  depart  the  court  without 
leave,  and  shall  abide  the  final  order  and  sentence  of  the  court  in  the 
premises,  then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  effect;  and  with  this  we  each  acknowledge  ourselves 
content. 

Form  No.  3733* 

(  Commencing  as  in  Form  No.  8728,  and  continuing  down  to  *) 
whereas  the  above  named  principal,  yohn  Doe,  stands  charged  by 
complaint  duly  made  with  the  offense  of  (here  name  the  offense  if  ii 
has  a  generic  name;  if  not,  describe  it),^  and  upon  the  nearing  of 
said  complaint  before  Abraham  Kent,  Esquire,  a  justice  of  the  peace 
of  said  county,  sitting  as  an  examining  court,  the  said  yohn  Doe 
was,  on  the  29th  day  of  September,  A.D.  i8P^,  by  an  order  of  said 
court  required  to  give  bail  in  the  sum  oifive  hundred  dollars  for  his 
personal  appearance  before  the  district  court  of  said  county  at  the 
next  term  thereof  to  answer  the  State  of  Texas  upon  said  charge  above 
named,  or  in  default  of  such  bail  to  be  committed  to  the  jail  of  said 
county.  Now  (or  norm  therefore)  if  the  said  (or  above  bounden) 
yohn  Doe  shall  (or  should  the  said  yohn  Doe)  well  and  truly  make 

1.  The  offense  charged  should  ap-  Rutan,  3  Mich.  43 ;  Dean  v.  State,  2 

pear  on    the  face  of    the  bail  bond  Smed.  &  M.  (Miss.)  200. 

substantially  in  the  language  of  the  in-  For  a  note  discussing  this  question 

dictment.     Horton  v.  State,  30  Tex.  in  full,  including  the  description  of 

193.    The  same  technicality  of  expres-  statutory  offenses  and  numerous  exam- 

sion,  however,  is  not  required.    Wa-  pies  of  words  which  have  been  held 

ters  V,  People,  4  Colo.  App.  97 ;  Shat-  sufficient  and  insufficient,  see  infra^ 

tuck  V,  People,  5  111.  477 ;  People  v.  note  5,  p.  58. 
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1u£  personal  appearance  (or  he  and  appear^  or  well  and  truly  per- 
sonally  be  and  appear)  before  said  (or  at  the)  district  court  at  its 
next  (or  next  regular)  term,  to  be  begun  and  holden  at  the  court- 
house of  said  county  (or  said  county  of  Freestone)  in  Fairfield^  on 
the  second  day  of  November ^  A.D.  loP^,  the  same  being  the  first 
Monday  in  said  month,  and  there  remain  from  day  to  day  and  term 
to  term  of  said  court  until  discharged  by  due  course  of  law,  then  and 
there  to  answer  said  accusation  against  him,  then  this  obligation  to 
be  and  become  void,  otherwise  to  remain  in  full  force  and  effect. 

r 

Form  No.  3733* 

(  Commencing  as  in  Form  No,  8728^  and  continuing  down  to  *) 
whereas  the  above  named  principal,  yokn  Doe^  stands  charged  by 
indictment  duly  presented  in  the  district  court  of  Freestone  county, 
Texas ^  with  the  offense  of  {here  name  the  offense  if  it  has  a  generic 
name;  if  not y  describe  it)  ."^  Now  (or  now  therefore)  if  the  said 
John  JDoe  shall  (or  should  the  said  John  Doe)  well  and  truly  make 
his  personal  appearance  before  said  court  (concluding  as  in  Form 
No.  S732). 

Form  No.  3  734- 

{Commencing  as  in  Form  No,  8728^  and  continuing  down  to*) 
whereas  in  the  said  Superior  Court  for  Spokane  county,  state  of 
Washington y  held  at  Spokane^  Spokane  county,  Washington ,  the 
prosecuting  attorney  for  Spokane  county,  Washington ^  has  filed  his 
information  charging  John  Doe  with  the  crime  of  {here  name  the 
offense  if  it  has  a  generic  name;  if  not  ^  describe  it),^  Now,  there- 
^re,  if  the  said  John  Doe  shall  be  and  appear  before  the  superior 
court  aforesaid,  held  at  Spokane ^  Spokane  county, >  on  the  twelfth 
day  of  October y  i8P0,  and  from  day  to  day,  to  answer  to  the  infor- 
mation pending  against  him  in  said  court  charging  him  with  the 
crime  of  {here  name  the  offense  as  above) ,  and  not  depart  said  court 
without  leave  of  the  court,  or  until  discharged  by  due  course  of  law, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force, 
virtue,  and  effect. 

Form  No.  3  73  5* 

(  Commencing  as  in  Form  No,  3728,  and  continuing  down  to  •) 
whereas  there  is  an  indictment  pending  in  the  superior  court  of 
said  county  of  Oglethorpe  against  said  John  Doe  for  the  offense  of 
{here  name  the  offense  if  it  has  a  generic  name;  if  not,  describe  it),^ 
Now  should  the  said  ^ohn  Doe  well  and  truly  personally  be  and 
appear,  and  abide  trial  and  judgment  thereon  for  said  offense  of 
(here  name  the  offense  as  above)  from  day  to  day  during  the  term 

1.  For  a  note  discussing  the  Ian-  2.  For  a  note  discussing  the  Ian* 

fpuge  necessary  in  the  description  of  guage  necessary  in  describing  the  time 

the   offense,    see   infrut  note   5,    p.  and  place  of  appearance,  see  infraf 

58-  note  I,  p.  60. 
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of  said  court,  and  from  term  to  term,  and  not  depart  from  said 
court  but  by  leave  of  said  court,  then  this  recognisance  to  be  void 
else  to  remain  in  full  force  for  the  state. 

Form  No.  3736. 

Whereas,  on  the  twenty-ninth  day  of  September^  x8P0,  the  above 
bounden  John  Doe  was  brought  before  said  justice  of  the  peace  on 
the  charge  of  {here  name  the  offense  if  it  has  a  generic  name;  if 
noty  describe  it)^  and  held  to  bail  in  the  sum  oifive  hundred  dollars. 

Now,  therefore,  if  the  said  yohn  Doe  shall  personally  be  and* 
appear  at  the  next  term  of  the  circuit  court  to  be  held  in  and  for 
said  county  of  La  Salle,  at  the  court  house  in  Ottawa  on  the  frsf 
day  thereof,  being  the  twelfth  day  of  October^  i8P^,  and  from  day 
to  day,  and  from  term  to  term,  and  from  day  to  day  of  each  term, 
until  final  sentence  or  order  of  the  court,  to  answer  for  the  offense 
charged,  and  to  abide  such  final  sentence  or  order,  and  not  to  depart 
without  leave,  then  this  recognizance  to  be  void,  otherwise  to 
remain  in  full  force. 

Form  No.  3737* 

The  condition  of  the  above  recognizance  is  such,  that,  whereas^ 
the  above  bounden  yohn  Doe  was  on  the  thirtieth  day  of  Septem-^ 
ber,  A.D.  i8P^,  examined  before  the  said  Abraham  XentSLud  George 
Davis,  justices  of  the  peace  as  aforesaid,  upon  a  charge  of  (here  name 
the  offense,  if  it  has  a  generic  name;  if  not,  describe  it)^  *  and  the 
said  Abraham  Kent  and  George  Davis,  justices  of  the  peace  as  afore- 
said, having  inquired  into  the  truth  or  probability  of  said  charge, 
by  the  oath  of  all  the  witnesses  attending,  did  order  and  require 
that  the  said  above  bounden  yohn  Doe  grive  bail,  with  good  and 
sufficient  security,  in  the  sum  oifive  hundred  dollars  for  his  appear- 
ance at  the  next  term  of  the  district  court  in  and  for  the  said 
county  of  Weld  and  conditioned  according  to  law. 

Now,  if  the  above  bounden  yohn  Doe  shall  personally  be  and 
appear  at  the  district  court  of  the  Second  Judicial  District  of  the 
state  of  Colorado,  sitting  in  and  for  the  county  of  Weld,  on  the  first 
day  of  the  next  term  thereof  and  from  day  to  day  thereafter,  and 
remain  at  and  abide  the  order  of  the  said  court,  and  not  depart  the 
court  without  leave,  then  and  there  to  answer  unto  any  charge  that 
may  be  preferred  against  him,  and  to  do  and  receive  what  may  by 
the  said  court  be  enjoined  upon  him,  then  this  recognizance  to  be 
void,  otherwise  to  remain  in  full  force  and  effect. 

Form  No.  3738. 

Whereas  the  said  yohn  Doe  was,  on  the  third  day  of  yanuary, 
A.D.  i8P7,  brought  before  me,  the  said  justice  of  the  peace,  by 
virtue  of  a  warrant  issued  by  me,  upon  the  complaint  in  writing  and 

1.  For  a  note  discussing  the  language  necessary  in  the  description  of  the 
offense,  see  infra^  note  $,  p.  58. 
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upon  oath  of  Samuel  Shorty  of  Adrian^  taken  before  and  by  me,  the 
said  justice  of  the  peace,  at  Adrian^  in  the  said  county  of  Lenawee^ 
on  the  second  &8iy  of  January^  A.D.  i8P7,  in  which  said  com- 
plaint and  warrant  the  said  John  Doe  was  charged  with  having 
committed  the  following  offense  {here  describe  briefly  the  offense 
charged^  ;^ 

And  he,  the  said  John  Doe^  having  thereupon  waived  an  exam- 
ination before  me,  the  said  justice  of  the  peace,  in  regard  to  the  said 
offense  so  charged  against  him ;  and  whereas  (or  and  whereas ^  upon 
the  examination  of  the  said  Samuel  Short  and  of  other  witnesses  on 
oathj  in  the  presence  of  the  said  yohn  Doe^  in  regard  to  the  said 
offense  so  charged  against  him^  the  said  yohn  Doe)  it  was  made  to 
appear  to  me,  the  said  justice  of  the  peace,  that  the  said  offense  had 
been  committed,  and  that  there  was  probable  cause  to  believe  the 
said  yohn  Doe  guilty  thereof ; 

And  whereas,  I,  the  said  justice  of  the  peace,  thereupon  required 
the  said  yohn  Doe  to  enter  into  a  recognizance,  with  sufficient  sure- 
ties, in  the  sum  oiflve  hundred  dollars,  for  his  appearance  for  trial, 
at  the  next  term  of  the  circuit  court '  to  be  held  in  and  for  said 
county  of  Lenawee y  on  thit  fourth  day  of  May^  A.D.  i8P7,  to  an- 
swer to  said  charge: 

Therefore  the  condition  of  this  recognizance  is  such,  that  if  the 
said  yohn  Doe  shall  be  and  appear  personally  at  the  next  term  of  the 
circuit  court,  to  be  held  in  and  for  the  county  of  Lenawee^  on 
th&  fourth  day  of  May^  A.D.  i8P7,  at  Adrian^  in  said  county,  then 
and  there  to  answer  to  an  information  to  be  filed  against  him  for 
the  offense  above  mentioned,  and  to  do  and  receive  what  shall 
by  the  court  be  then  and  there  enjoined  upon  him,  and  shall  not 
depart  the  court  without  leave,  then  this  recognizance  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

Form  No.  3  739* 

Whereas  the  said  yohn  Doe  was  charged  before  Abraham  Kent^ 
one  of  the  justices  of  the  peace,  in  and  for  said  county,  upon  the 
oath  of  Samuel  Shorty  for  that  on  the  third  day  of  yanuary^  A.D. 
i8P7,  at  Adrian y  in  the  county  of  Lenawee  {here  briefly  describe 
the  offense  charged)  ;  ^ 

And  whereas  the  said  yohn  Doe^  upon  his  arrest  and  examina- 
tion before  said  justice,  in  relation  to  said  offense,  was  required  by 
the  said  justice  to  enter  into  recognizance  with  two  sureties  in  the 
sum  oiflve  hundred  dollars  for  his  appearance  at  the  yune  term  of 
the  circuit  court  for  said  county,^  to  answer  to  said  charge,  and,  for 
want  of  sufficient  bail  and  sureties,  was  committed  by  said  justice  to 
the  jail  of  said  county,  until  the  next  term  of  the  said  court,  and 
until  he  shall  be  delivered  therefrom  by  due  course  of  law,  and  now 
stands  so  committed ; 

1.  For  the  language  necessary  in  the  2.  For  the  language  necessary  in  the 
description  of  the  offense,  see  infra^  description  of  the  place  of  appearance, 
note  5,  p.  58.  see  infra^  note  i,  p.  60. 
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And  whereas  the  said  yohn  Doe  has  this  day  applied  to  said 
Uriel  H.  Crocker  to  be  let  to  bail  for  his  appearance  at  said  next 
term  of  said  court : 

Now,  therefore,  the  condition  of  this  recognizance  is  such,  that 
if  the  said  John  Doe  shall  be  and  appear  personally  at  the  next  term 
of  the  circuit  court,  to  be  neld  in  and  for  the  county  of  Lenawee^  on 
the  fourth  day  of  ^une,  A.D.  i8P7,  at  Adrian,  in  the  said  county, 
then  and  there  to  answer  to  an  indictment  to  be  preferred  against 
him  for  the  offense  above  mentioned,  and  to  do  and  receive  what 
shall  by  the  court  be  then  and  there  enjoined  upon  him,  and  shall 
not  depart  the  court  without  leave,  then  this  recognizance  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 


(cc)  Before  a  United  States  Court, 

Form  No.  374o. 

Upon  this  condition : 

That  if  the  said  yohn  Doe  shall  be  and  appear  at  the  District 
Court  of  the  United  States,  on  the  first  day  of  the  next  term  thereof 
to  be  holden  at  the  city  of  New  Tork  in  and  for  the  southern  dis- 
trict of  New  Tork  on  the^r^r  Monday  of  October  next,  it  being  the 
fourth  day  of  October,  i8&7,  and  from  day  to  day  and  term  to  term 
thereafter,  and  then  and  there  to  answer  to  such  matters  and  things 
as  shall  be  objected  to  him  on  behalf  of  the  United  States,  for  (here 
name  the  offense  charged^ ,  and  not  depart  said  court  without  leave 
thereof,  then  this  recognizance  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue. 

Form  No.  374i* 

The  condition  of  this  recognizance  is  such,  that  if  the  said  yohn 
Doe  shall  personally  appear  before  the  District  Court  of  the  United 
States,  in  and  for  the  district  aforesaid,  at  New  Tork  City,  on  the 
first  day  of  the  next  regular  term  thereof,  and  then  and  there  to 
answer  the  charge  of  having,  on  or  about  the  third  day  of  yanU" 

ary,  i8P7,  within  said  district,  in  violation  of  section ,  of  the 

Revised  Statutes  of  the  United  States,  unlawfully  {here  briefly  de- 
scribe the  offense  charged) ,  and  then  and  there  abide  the  judgment 
of  the  said  court,  and  not  depart  without  leave  thereof,  then  this 
recognizance  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Form  No.  3742* 

Whereas  the  said  yohn  Doe  has  been  charged  on  oath,  in  writ- 
ing, before  the  said  Uriel  H,  Crocker,  commissioner  as  aforesaid, 
with  having  committed  an  offense  against  the  United  States  in  this : 
That  on  the  third  day  of  yanuary,  A.D.  i8P7,  at  Boisi  City,  in 
the  District  of  Idaho,  the  said  yohn  Doe  did  {here  briefly  describe 
the  alleged  offense) ,  and  upon  said  charge  being  made  as  aforesaid, 
the  said  Urtel  H,  Crocker,  commissioner  as  aforesaid,  did  issue  his 
warrant  for  the  arrest  of  the  said  yohn  Doe; 
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And  whereas  the  said  yohn  Doe^  one  of  the  parties  above  named, 
has  been  brought  before  the  said  Uriel  H.  Crocker^  commissioner 
as  aforesaid,  to  answer  to  the  said  charge,  and  witnesses  have  been 
duly  sworn  and  examined  in  relation  to  said  charge,  in  presence  of 
said  yohn  Doe^  and  upon  such  examination  it  appearing  to  the  said 
commissioner  that  the  offense  with  which  the  said  yohn  Doe  stood 
charged  as  aforesaid,  had  been  committed,  and  that  there  was  prob- 
able cause  to  believe  the  said  yohn  Doe  guilty  thereof,  Uriel  H. 
Crocker^  the  said  commissioner,  thereupon  ordered  the  said  yohn 
Doe  to  find  sufficient  bail  in  the  sum  of  three  thousand  dollars,  for 
his  appearance  at  the  October  term  of  the  District  Court  of  the 
United  States  for  the  district  of  Idaho^  to  be  holden  at  the  city  of 
Boisi  City^  on  ihit  fourth  day  of  October^  A.D.  i8P7,  to  answer 
all  such  matters  and  things  pertaining  to  said  charge  as  should  be 
objected  against  him,  and  that  in  default  of  finding  such  bail  the 
said  yohn  Doe  should  stand  committed  for  trial. 

Now,  therefore,  if  the  said  yohn  Doe  shall  personally  be  and  ap- 
pear before  the  said  District  Court  of  the  United  States  for  the  said 
district,  at  the  October  term  thereof,  on  the  fourth  day  of  October^ 
A.D.  i8P7,  to  answer  all  such  matters  and  things  pertaining  to  the 
said  charge  as  shall  be  objected  against  him,  and  abide  the  order  of 
the  court,  and  not  depart  the  said  court  without  leave,  and  make 
like  appearance  at  each  successive  term  of  said  court,  until  the 
charge  shall  have  been  duly  disposed  of,  then  this  recognizance  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue. 

{dd)  After  Continuance* 

Form  No.  3743* 

(  Commencing'  as  in  Porm  No,  S7S7^  and  continuing  down  to  ♦) 
and  the  hearing  upon  said  charge  being  this  day,  upon  the  applica- 
tion of  the  said  yohn  Doe^  continued  to  the  tenth  day  of  October^ 
A.D.  i8P^,  at  10  o'clock  A,  M.  of  that  day,  and  the  said  Abraham 
Kent  and  George  Davis ^  justices  of  the  peace  as  aforesaid,  did  order 
and  require  that  the  said  above  bounden  yohn  Doe  give  bail,  with 
good  and  sufficient  security,  in  the  sum  of  three  hundred  dollars  for 
his  appearance  at  the  justice^ s  court  of  the  said  Abraham  Kent 
and  George  Davis^  justices  of  the  peace  as  aforesaid,  conditioned 
according  to  law. 

Now,  if  the  above  bounden  yohn  Doe  shall  personally  be  and 
appear  at  the  justice* s  court  of  the  said  Abraham  Kent  and  George 
Davis^  justices  of  the  peace  aforesaid,  on  the  said  tenth  day  of 
October^  i8P&,  at  10  o'clock  A.  M.,  and  remain  at  and  abide  {con* 
eluding  as  in  Form  No.  S7S7). 

Form  No.  3744* 

(  Commencing  as  in  Porm  No.  S728,  and  continuing  down  to  •) 
whereas,  an  adjournment  has  this  day  been  ordered  by  Abraham 
Kent,  Esq.,  a  justice  of  the  peace  in  and  for  said  county,  of  cer- 
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tain  proceedings  before  him  on  preliminary  information  against 
said  yokn  Doe  charged  with  the  o£fense  of  {here  name  the  offense 
if  it  has  a  generic  name;  if  not ^  describe  it)^  to  the  tenth  day  of 
October^  \%96^  at  11  o'clock  ^.M.  of  that  day,  at  the  office  of  the 
said  Abraham  Kent^  Esq.,  J.  P. 

Now,  if  the  said  yohn  Doe  shall  appear  at  the  said  time  and 
place,  to  which  the  said  examination  is  adjourned,  and  abide  the 
order  of  said  justice  in  the  premises,  and  not  depart  without  leave, 
then  this  obligation  to  be  void,  otherwise  to  be  and  remain  in  full 
force  and  virtue. 

Form  No.  3745- 

(  Commencing  as  in  Form  No.  S728j  and  continuing  down  to*) 
if  the  above  bounden  yohn  Doe  shall  personally  be  and  appear  before 
this  court,  at  11  o'clock  ^.M.,  on  the  frst  day  of  December,  A.D. 
i8^,  to  which  date  this  cause  has  been  continued  by  the  order  of 
this  court,  and  shall  then  and  there  and  at  all  times  render  himself 
answerable  to  the  orders  and  processes  of  the  court,  and,  if  con- 
victed, shall  appear  for  judgment  and  render  himself  in  execution 
thereof,  or  if  he  fail  to  perform  any  or  either  of  these  conditions 
that  he  will  pay  to  the  State  of  Idaho  the  sum  of  fve  hundred  dol- 
lars, then  this  recognizance  shall  be  void,  otherwise  it  shall  be 
and  remain  in  full  force  and  virtue  in  law. 

Form  No.  3746< 
(Precedent  in  Young  v.  People,  i8  111.  566.) 

The  condition  of  the  recognizance  is  such,  that,  whereas,  the 
said  George  Toung  has  been  arrested  and  brought  before  the  under- 
signed, charged  with  stealing  from  the  store  *  of  y.  B.  E.  Chesney, 
and  the  store  of  A,  Lat timer,  on  the  17th  day  of  April,  i85^,  and 
at  other  times  in  the  month  of  April,  A.D.  i85^/  and  whereas,  the 
further  examination  of  the  said  cause  is  postponed  and  continued  un- 
til the  22d  day  of  May,  i854,  &t  10  o'clock  ^.M.,  before  said  justice, 
at  his  office  in  Abingdon:  Now,  if  said  George  Toung  ^hdW  person- 
ally be  and  appear  before  said  justice,  at  his  said  office  in  Abing- 
don, on  said  day,  at  said  hour,  and  not  depart  the  court  without 
leave,  and  abide  the  order  of  the  court  therein,  then  this  recogni- 
zance shall  be  void,  otherwise  the  same  shall  be  in  full  force  and 
virtue. 

Form  No.  3747. 
(Precedent  in  State  v,  Hnfford,  23  Iowa  579.) 

Whereas  the  above  bounden  yeremiah  Hufford  is  arrested  and 
now  in  custody  of  the  sheriff  of  Monroe  county,  Iowa,  by  virtue  of 
a  warrant  issued  by  Thomas  E.  Peters,  a  justice  of  the  peace  of 

1.  For  a  note  discussing  the  Ian-  8.  It  was  held  in  this  case  that  to 

guage  necessary  in  the  description  of  charge  one    **with   stealing  from    a 

the   offense,    see    infra,  note  5,    p.  store"  sufficiently    describes    an   o£- 

58,  fense. 
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Monroe  county  aforesaid,  on  an  information  filed  before  said  justice 
by  Robert  N,  Pollock^  accusing  him,  the  said  Jeremiah  Huff  or d^ 
of  murder  in  the  second  degree,  committed  in  Knox  county,  IlTinois^ 
of  one  71  L.  Strager,  Now,  if  the  said  Jeremiah  shall  be  and 
appear  before  the  justice  of  the  peace,  at  his  office  in  Alhia^  in  said 
county,  on  the  ^th  day  of  May^  i8^7,  at  2\  o'clock  P.  M.,  to  which 
time  this  cause  is  adjourned,  and  abide  the  order  of  said  court,  and 
not  depart  without  leave  thereof,  then  this  bond  shall  be  void, 
otherwise  in  full  force. 

Form  No.  3748. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the 
said  John  Doe  was  on  the  third  day  of  May^  i8P7,  arrested  and 
brought  before  Uriel  H.  Crocker^  a  commissioner  of  the  Circuit 
Court  of  the  United  States,  in  and  for  the  district  of  Indiana^  on  a 
charge  of  {here  name  the  offense  charged)  ;  and  the  examination  of 
the  said  John  Doe  has  been  continued  by  the  said  commissioner 
until  the  fourth  day  of  June^  i8P7,  at  10  o'clock  ^.  M.  : 

Now,  therefore,  if  the  said  John  Doe  shall  be  and  appear  before 
the  said  commissioner,  at  his  office  in  the  city  of  Indianapolis^  in 
the  said  district  of  Indiana^  on  th&  fourth  day  of  June^  i897,  at  10 
o'clock  A.  M.,  and  from  day  to  day  thereafter  until  discharged  by 
the  order  of  the  said  commissioner,  then  and  there  to  answer  to  the 
United  States  of  America,  on  said  charge,  abide  the  order  of  said 
commissioner,  and  not  depart  from  his  presence  without  leave,  then 
this  recognizance  to  be  void,  otherwise  to  remain  in  full  force  and 
effect. 

Form  No.  3749. 

Whereas  the  said  John  Doe  has  been  charged  on  oath,  in  writing, 
before  me,  commissioner  as  aforesaid,  with  having  committed  an 
offense  against  the  United  States  in  this  :  That  on  the  third  day  of 
January^  A.D.  i8P7,  at  Boisi  City^  in  the  district  of  Idaho,  said 
John  Doe  did  {here  briefly  describe  the  alleged  offense)  ;  and  upon 
said  charge  being  made  as  aforesaid,  the  said  Uriel  H,  Crockery 
commissioner  as  aforesaid,  did  issue  his  warrant  for  the  arrest  of  the 
said  John  Doe, 

And  whereas  the  said  John  Doe^  one  of  the  parties  above  named, 
hag  been  brought  before  me,  the  said  Uriel  H.  Crocker ^  commis- 
sioner as  aforesaid,  to  answer  to  the  said  charge,  and  the  examina- 
tion of  the  said  John  Doe  has  been  continued  by  me  until  th.c  fourth 
day  of  June,  A.D.  i8P7,  at  10  o'clock  A.  M. 

Now,  therefore,  if  the  said  John  Doe  shall  be  and  appear  before 
me,  the  said  commissioner,  at  my  office  in  the  city  of  Boisi  City^ 
in  the  said  district,  on  th&  fourth  day  of  June,  A.D,  i8P7,  at  10 
o'clock  A.  M.,  and  from  day  to  day  thereafter  until  discharged  by 
the  order  of  said  commissioner,  then  and  there  to  answer  to  the 
United  States  of  America  on  said  charge,  abide  the  order  of  said 
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commissioner,  and  not  depart  from  his  presence  without  leave,  then 
this  recognizance  to  be  void,  otherwise  to  remain  in  full  force  and 
effect. 

Form  No.  375o. 

The  condition  of  this  recognizance  is  such,  that  whereas  the  said 
yohn  Doe  has  been  and  now  is  under  arrest  by  warrant  from  mv 
office,  charged  upon  the  complaint  and  oath  of  Samuel  Short  with 
having  {here  briefly  describe  the  offense  charged)  ;>• 

And  whereas  I  have  adjourned  the  trial  of  said  complaint  to  the 
fourth  day  of  June^  A.D.  i8P7,  at  10  o'clock  in  the  foreiaoon 
of  that  day  at  my  office  in  the  township  of  Plymouth^  in  said 
county : 

Now,  if  the  said  yohn  Doe  shall  personally  be  and  appear  before 
me,  the  said  Abraham  Kent,  at  my  office  in  the  township  of  Ply- 
mouth, on  the  fourth  day  of  ^une,  A.D.  i8P7,  at  10  o'clock  in  tne 
forenoon  of  said  day,  and  shall  do  and  receive  that  which  shall  be 
then  and  there  enjoined  upon  him,  by  me,  the  said  Abraham  Kent, 
and  shall  not  depart  without  leave,  then  this  recognizance  shall 
become  void,  otherwise  to  be  and  remain  in  full  force. 


(ee)   To  Receive  Sentence, 

Form  No.  375 >• 

(Precedent  in  State  v.  Levy,  34  Minn.  363.) 

The  condition  of  this  obligation  is  such  that,  whereas,  the  said 

Jacob  Levy  was,  on  the  day  of  October,  i875,  at  a  general 

term  of  the  district  court  of  third  judicial  district,  held  in  and  for 
the  county  of  Winona,  aforesaid,  at  the  court-house  in  the  city  of 
Winona,  duly  convicted  and  found  guilty  of  the  crime  of  larceny, 
and  is  now  confined  in  the  jail  of  said  county  of  Winona,  awaiting 
the  sentence  of  said  court :  Now,  therefore,  if  the  said  Jacob  Levy 
shall  be  and  appear  at  the  present  term  of  said  court,  or  at  any  other 
term  of  said  court,  when  required  for  that  purpose,  to  receive  the 
sentence  of  said  court  on  said  conviction,  and  to  do  and  receive  what 
the  said  court  shall  order  and  require  in  the  premises,  then  this 
obligation  to  be  void,  otherwise  of  full  force  and  virtue. 

hh.  For  Appbarancb  of  Witness. 

Form  No.  375a. 

(  Commencing  as  in  Form  No,  S728,  and  continuing  down  to  \) 
then  and  there  to  give  evidence  in  behalf  of  the  said  People  against 
yohn  Doe  complained  (or  informed)  against  for  {here  name  the 
offense  if  it  has  a  generic  name;  if  not,  describe  it)  1  as  well  to  the 
g^and  jury  as  to  the  petit  jury,  and  do  and  receive  what  may,  by  the 

1.  For  a  note  discussing  the  language  necessary  in  the  description  of  the 
offense,  see  infra,  note  5,  p.  58. 
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said  court,  be  enjoined  upon  him,  then  this  recognixance  to  be  void, 
otherwise  to  remain  in  full  force  and  effect. 

Form  No.  3753* 

{^Comnuncing  as  in  Form  No.  8728^  and  continuing  down  to  \) 
then  and  there  to  answer,  as  witnesses,  and  testify  in  the  case  of  the 
Staie  against  Richard  Roe^  and  to  do  and  receive  what  shall  be  en- 
joined by  the  court,  and  not  depart  the  court  without  license,  then 
this  recognizance  to  be  null  and  void ;  otherwise  to  remain  in  full 
force  and  virtue. 

Form  No.  3754* 

(  Commencing  as  in  Porm  No,  8728^  and  continuing  down  to  \) 
there  to  give  evidence  in* the  case  of  the  State  of  Nebraska  vs.  yokn 
DoCy  and  not  depart  without  leave  of  said  court,  then  this  recog- 
nizance shall  be  void ;  otherwise  it  shall  be  and  remain  in  full  force 
and  effect. 

Form  No.  3755- 

Conditioned,  however,  that  if  the  said  yohn^  Doe  shall  make  his 
personal  appearance  before  the  honorable  the  justice  court,  to  be 
holden  within  and  for  precinct  No.  %^  Freestone  county,  Texas^  by 
Abraham  Kent^  Justice  of  the  Peace,  at  his  office  in  Freestone 
county,  on  they<?»rM  day  of  June^  i897,  and  there  remain  from  day 
to  day  and  from  term  to  term  of  said  court,  until  discharged  by  due 
course  of  law,  then  and  there  to  testify  as  a  witness  for  the  state 
(or  defendant)  in  a  certain  criminal  cause  No.  861  ^  pending  in  said 
court,  wherein  The  State  of  Texas  is  plaintiff,  and  Richard  Roe 
defendant,  then  this  obligation  shall  become  void;  otherwise  to 
remain  in  full  force  and  effect. 

Form  No.  3756- 

The  condition  of  the  foregoing  obligation  is  such,  that  whereas, 
an  order  having  been  made  oil  the  11th  day  of  May^  A.D.  i8P7,  by 

Abraham  Kenty  a  justice  of  the  peace  in  and  for  precinct, 

Shoshone  county,  state  of  Washington^  that  Richard  Roe  be  held  to 
answer  to  the  Superior  Court  of  Shoshone  county,  state  of  Wash-- 
ington^  on  a  charge  of  {here  name  the  offense  charged)  ;  and 
whereas,  on  the  examination  of  said  Richard  Roe^  upon  the  charge 
aforesaid,  yohn  Doe  was  examined  as  a  witness  on  the  part  of  the 
state  (or  defendant) ;  and  whereas,  said  yohn  Doe  is  a  material 
witness  for  the  state  (or  defendant)  : 

Now,  therefore,  if  the  ^aid  yohn  Doe  shall  appear  and  testify  on 
the  part  of  the  state  (or  defendant)  in  said  above  entitled  action,  in 
said  Superior  Court  whenever  the  said  cause  may  be  heard  or  tried, 
then  this  obligation  to  be  void,  otherwise  to  be  and  remain  in  full 
force,  virtue,  and  effect. 
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FonnNo.  3757* 

The  conditions  of  this  recognizance  are  such,  that  if  the  above 
bounden  yohn  Doe  shall  personally  appear  bef  oie  the  District  Court 
of  the  United  States  for  the  southern  district  of  New  Tork  on  the 
first  day  of  the  October  term  thereof,  for  the  year  i897,  to  be  begun 
and  held  at  the  city  of  New  Tork^  in  said  district,  then  and  there 
to  testify  on  behalf  of  the  said  United  States,  in  a  cause  wherein  the 
said  United  States  is  plaintiff,  and  Richard  Roe  is  defendant,  and 
shall  not  at  any  time  be  absent  or  depart  from  said  court  without 
leave,  then  this  recognizance  to  be  void ;  otherwise  to  remain  in 
full  force  and  virtue. 


FonnNo.  3758* 

The  condition  of  this  recognizance  is  such,  that  if  the  above 
bounden  yohn  Doe  shall  personally  be  and  appear  before  the  Dis- 
trict  Court  on  the  first  day  of  the  next  term  thereof,  to  be  held  at 
the  Court  House  in  the  city  of  Red  Wingy  in  said  county,  on  the 
fourth  day  of  yune^  A.D.  i897,  and  give  evidence  in  behalf  of  the 
State  of  Minnesota  against  Richard  Roe^  charged  with  the  crime  of 
{here  name  the  offense  charged)  in  an  indictment  found  by  the 

grand  jury  of  saiocounty,  on  the day  of ,  A.D.  i897,  and 

not  depart  the  court  widiout  leave,  and  abide  the  further  order  of 
the  court  in  the  premises,  then  this  recognizance  to  be  void,  other- 
wise to  remain  in  full  force  and  effect. 


Form  No.  3759* 

The  condition  of  this  recognizance  is  such,  that  if  the  above  boun- 
den yohn  Doe  shall  personally  be  and  appear  before  Abraham  Kent 
a  justice  of  the  peace  in  and  for  said  county,  at  Boulder ^  at  the  hour 
of  10  o'clock  ^.  M.,  on  the  twentieth  day  of  May\  A.D.  i8^,  to 
give  evidence  and  the  truth  to  speak  on  behalf  of  the  People  of  the 
State  of  Colorado  against  Richard  Roe^  touching  such  matters  as 
shall  then  and  there  be  required  of  him  and  not  depart  the  said 
court  without  leave  thereof,  then  the  said  recognizance  shall  be  void, 
otherwise  it  shall  be  and  remain  in  full  force  and  virtue  in  law. 


Form  No.  3760. 

But  upon  this  condition,  however :  That  I  having  been  in  attend- 
ance at  the  District  Court  of  Corxiey  county,  in  the  state  of  Kansas^ 
on  the  11th  day  of  May.  A.D.  i8P7,  as  a  witness  for  the  state  (or 
defendant)  in  a  certain  criminal  action  pending  in  said  court, 
wherein  uie  State  of  Kansas  is  plaintiff,  and  Richard  Roe  de- 
fendant. 
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Said  action  was  on  that  day,  by  said  court,  continued  until  the 
next  term  of  said  court,  to  wit,  the  term  commencing  on  the 
f<mrth  of  yune^  i8P7,  and  having  been  called  by  the  court,  and  the 
plaintiff  (or  defendant)  lo  desiring,  I  was  and  am  required  to  enter 
into  recogrnizance  in  the  penal  sum  aforesaid  for  my  appearance  as 
such  witness  at  said  next  term  of  said  court ;  if  I  shall  so  appear  and 
not  depart  said  court  without  leave,  then  this  obligation  is  to  be 
void ;  otherwise  it  shall  remain  in  full  force  and  effect. 


Fonn  No.  zi^i. 

If  each  of  us  shall  fail  to  appear  before  Abraham  Keni^  a  justice  of 
the  peace  of  Posey  county,  at  his  office  therein,  at  10  o'clock  fore^^ 
noon  of  the  eleventh  day  of  May^  i8P7,  to  testify  in  behalf  of  the 
State  of  Indiana y  on  a  charge  against  Richard  Koe  for  (here  name 
the  offense  charged)^  or  fail  there  to  remain  until  discharged  by  said 
justice. 

Form  No.  376a. 

The  condition  of  the  above  obligation  is  such  :  That,  whereas,  an 
order  was  made  on  the  eleventh  day  of  May^  i897,  by  Abraham 
Kenty  a  justice  of  the  peace  in  and  for  Sausalito  township,  county 
of  Marin  y  that  Richard  Roe  be  held  to  answer  upon  a  charge  of 
(here  name  the  offense  charged)  ; 

And  whereas,  on  the  examination  of  said  Richard  Roe  upon  the 
charge  aforesaid,  Samuel  Short  was  examined  as  a  witness  on  the 
part  of  the  People  of  the  State  of  California;  and  whereas,  said 
Samuel  Short  is  a  material  witness  for  the  People  of  the  State  of 
California; 

r^w,  therefore,  we  the  said  Samuel  Shorty  William  JVest,  and 
Joseph  Hunty  hereby  undertake  that  the  above  named  Samuel  Short 
shall  appear  and  testify  on  the  part  of  the  People  of  the  State  of  Cali- 
fornia against  said  Richard  Roe  at  the  court  to  which  depositions 
and  statements  are  to  be  sent,  or  in  whatever  court  the  said  charge 
against  Richard  Roe  may  be  prosecuted,  or  that  he  will  forfeit 
to  the  People  of  the  State  of  California  the  sum  of  five  hundred 
dollars. 


Form  No.  3763. 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
personally  appear  before  the  Circuit  Court  of  said  county,  at  its 
next  term,  to  be  holden  in  and  for  said  county,  then  and  there  to 
give  evidence  in  behalf  of  the  state  against  Richard  Roe  whq  is 
charged  with  (here  name  the  offense  charged)  y  and  not  depart  the 
same  without  leave,  then  this  obligation  to  be  void ;  else  to  remain 
in  full  force  and  virtue. 
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(d)  The  dmclusum.^ 

PonaNo.  3764* 

yokn  Doe. 
Samuel  Short. 
William  West. 
Joseph  Hunt. 

(8)  Thb  Complbtb  Form. 


^.! 


State  of 

County  of  — 

1.  In  addition  to  concluding  with 
the  simple  signature  and  seal  anj  ol 
the  following  forms  maj  be  used : 

Samuel  Shorty 
William  West, 

Sureties. 
Dated  this  8d  daj  of  October,  i890." 

or 
"Dated  ?X  Elkkorn,  Wis,,  this Jirst 
day  of  October,  A.D.  iS96, 

yokn  Doe. 
Samuel  Short.** 
or 
"Signed  this   twenty-ninth  dajr  of 
November,  KJy,  i%9€,  Samuel  Short, 

William  Roe." 
or 
«  Witness : 
Joseph  Hunt.  )  yohn  Doe.        (sbal) 
JLeonard  A .    >  Samuel  Short.  (SBAL ) 
Ford.  )  William  West. (s^Ai.) 

Dated  this  16th  day  of  A^ril,  iS9e." 

or 
**  Witness  our  signatures  (or  hands) 
this  the  10th  daj  of  October,  iS96. 

yohn  Doe. 
Samuel  Short. 
or 
*'  Witness  our  hands  this  eleventh  dajr 
of  May,  A.D.  i897,  at    said   Cowley 
Coontjr  in  the  State  of  Kansas. 

Richard  Roe. 
Samuel  Short. 
William  West.** 
or 
'*  Witness  our  signatures  and  teals 
this  4th  daj  of  October,  i%96. 

yohn  Doe,         (sbal) 
Samuel  Short,  (sbal) 
William  West,  (sbal)" 
or 
"  Witness  oor  hands,  this  the  tenth 
day  of  October,  i%96. 

yohn  Doe,  Principal. 
Samuel  Short,  Secori^. 
William  Roe,  Secnritj.' 


(a)  In  General. 
PonnNo.  3765* 
In  the  — —  Court.* 


or 


'*  Witness  (or  As  witness)  our  hands 
and  seals,  this  first  daj  of  October,  A. 
D.  iSoe,  yohn  Doe.  (sbal) 

William  Roe.    (sbal)'' 


or 


"  Witness  (or  As  witness)  our  hands 
and  seals  this  £4th  daj  of  October,  1^96. 
Signed,  sealed. 


and  deliv- 
ered in  pres- 
ence  of 
yosefhHunt, 
Leonard  A. 
Ford. 


yohn  Doe.     (sbal) 

Samuel  Roe,  (sbal) 

*  Ogden  West,{s^KLY* 


or 


**  In  witness  whereof,  we  have  here- 
unto set  our  hands  the  daj  and  jear 
first  above  written. 
Signed  and  delivered  "j 

in  presence  of  I   yohn  Doe. 

yoseph  Hunt,         [  Ogden  West** 

Leonard  A ,  Ford.    J 


or 


cc 


»9 


In  testimonj  whereof,  the  said  obli- 
gors have  hereto  set  their  hands  and 
seals  the  daj  and  rear  above  written. 

yohn  Doe.      (sbal) 
Samuel  Roe.  (sbal)* 
%,  A  recognizance  need  not  ^ow  on 
its  face  in  what  court  it  was  taken. 
State  V.  Rje,  9  Yerg.  (Tenn.)  386. 

But  it  is  indispensable  to  the  validitr 
of  a  bail  bond  or  recoenixance  that  ft 
show  on  its  face  that  It  was*  taken  bj 
or  acknowledged  before  some  compe- 
tent officer,  or  was  executed  in  pursu- 
ance of  some  order  or  judgment  of  an 
examining  court.  Morgan  v.  Com.» 
la  Bush  (Kj.)  84.  And  when  taken 
before  a  justice  of  the  peace  the  au- 
thoritj  of  the  justice  to  take  a  recog- 
nisance should  appear  upon  the  face 
of  Uie  instrument,  and  it  maj  appear 
bj  a  specification  of  the  charge  made 
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Tba  Stata  of  1 1 

against  >  No.  ^& 

John  Doe.  ) 

Know  all  men  by  these*  mesents,  that  we,  yohn  Doe^^  of ^ 

in  the  county  of  ,  baker,  as  principal,  and  Samuel  Shorty  of 

agmiost  the  defendant.  Wsters  9.  Pec-  S.  Clmlirtnii  of  Vsinss. — When  a  bail 

pie,  4  Colo.  App.  97.  bond  describes  John  Doe  as  principal 

And  as  it  is  essential  to  a  recogni-  **  conditioned  that  whereas  an  indict- 

sance  that  it  show  the  cause  of  taking  ment  has  been  preferred  against  John 

it,  a  bond  wherebj  the  parties  thereto  Doe  "  etc.,  '*  now  if  the  above  bounden 

"  jointlj  and  severallj  acknowledged  ^— — — —  shall  make  his  per- 

themselves  indebted  to  his  ezcellencj  sonal    appearance,"  etc.,  if    it  is  in 

George  W.  Crawford,  in  the  sum  of  other  respects  good  the  omission  to 

three  hundred  dollars,  for  the  pajr-  insert  the  name  John  Doe  after  the 

ment  of  which  thej  bound  themselves,  word  **  bounden"  does  not  vitiate  it. 

their  heirs,  executors,  &c.,  with  con-  Gorman  v.  State,  38  Tex.  112.    But 

dition  for  the  appearance  of  the  said  the  signine  and  sealing  of  a  party  at 

Jacob  L.  Broughton  at  the  next  term  the  foot  of  a  bail  bond  without  hia 

of   the    Superioi;  Court     of     Green  name  being  mentioned  in  the  condi- 

Countj,  to  be  holden  on  the  second  tion  or  anj  part  of  the  body  of  the  in- 

Monday  in  September  next  thereafter,  strument,  does  not  constitute  him  the 

then  and  there  to  surrender  himself  to  bail  of    the    party   sued.    Adams  v. 

the  same  in  terms  of  the  law,"   was  Hedgepeth,  5  Jones  L.  (N.  Car.)  327. 

held  to  be  insufficient.     Nor  could  it  Contra,  Badger  v.  State,  5  Ala.  3i ; 

be  aided  by  averment  in  the  writ  of  Hall  v.  State,  9  Ala.  827 ;  Neil  v.  Mor- 

scire  facias  as  to  the  particular  offense  gan,  28  111.  52^.. 

charged.    Nicholson  v.  State,  2  Ga.  364.  It  was  held  In  State  v,  Patterson,  .23, 

Where  a  recognizance  shows  on  its  Iowa  575,  that  it  is  not  necessarv  for  a 
face  that  it  was  taken  before  two  jus-  defendant  in  a  criminal  case  who  fur- 
tices  of  the  peace  conditioned  on  the  nishes  bail  for  his  appearance  to  sign 
accused  appeEiring  at  the  circuit  court  the  bond  with  his  sureties.  So  also  in 
of  a  certain  county,  but  does  not  show  TiUson  v.  State,  29  Kan.  452.  But 
of  what  county  the  two  justices  are  contra.  Matter  of  Fowler,  49  Mich.  234.. 
officers,  it  will  be  presumed  that  they  Varlaaoe  in  Names. — Where  the  con- 
are  justices  within  and  for  the  county  dition  of  the  recognizance  provides  for 
in  which  the  court  before  which  the  the  appearance  of  John  Doe,  and  the 
accused  is  required  to  appear  will  be  instrument  is  signed  Sylvester  Doe,  it 
held.  This  presumption  is  rebuttable,  is  competent,  in  a  proceeding  by  scira^ 
however.  Shattuck  v.  People,  5  111.  477.  facias  thereon,  to  prove  that  they  are 

1.  TlM  Oai^tloa. — Where  the  party  one  and  the  same  person.    Graves  v. 

plaintiff  is  described  in  the  caption  as  People,  11  111.  542^^  O'Brien  v.  People^ 

'*  The  people  of  the  U.  S.  of  the  terri-  41  111.  456.    And  in  Tolison  v.  State, 

tonr  of  Idaho,"  the  use  of  the  initials  39  Ala.  zor,  the  indictment  was  of  one 

"  U.  S."  is  a  technical  defect  which  Caroline  T.,  while  the  recognizance 

does  not  have  any  effect  upon  the  sub-  was  signed  Lucinda  Katharine  T.,  and 

Btantial  merits  of  the  cause.    People  v.  in  the  judgment  nisi  the  forfeiture  waa 

Sloper,  I  Idaho  158.  against  Caroline  T.  '*  who  signed  her 

1.  lOMt  of    Praltwiftiwy   Beoltal   of  bond  by  the  name  of  Lucinda  Katha- 

Awti. — ^It   not   infrequently  happens  rine  T.,"  and  it  was  held  that  there 

that  in  a  bail  bond  or  recognizance  the  was    no   variance  or  misdesignation 

recital  of  ftu:ts  which  anthoriaes  the  available   to  the    recognizors   either 

magistrate  to  take  it  follows  immedi-  on  error  or  on  motion    to  set  aside 

ately  after  the  caption  and  before  the  the  final  judgment  of  the  court  below. 

acknowledgment  of  the  recognizors  of  And  so  where  a  recognizance  was 

the  sum  in  which  they  bind  themselves,  conditioned   for   the    appearance   of 

reference  being  made  to  such  recital  '*  Coonrod  Carpenter "  and  was  signed 

in  the  condition.    There  it  no  objec-  **  Conrad  Carpenter,''  it  was  held  that 

tion  to  a  bond  or  recognisance  drawn  even  if  considered  a  misnomer  of  Car* 

in   this  form.    Com.   9.   Cnttert  96  penter's  Christian  name  he  had  waived 

Mast.  }i.  the  error  by  signing  the  recognizance* 
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said  — ,  farmer,  and  William  West^  of  said  ■  '■  >,  butcher, 
are  held  and  firmly  bound  ^  unto  the  state  of  — —  in  the  sum  of 
<me  thousand  dollars  '  for  the  payment  of  which  well  and  truly  to  be 
made  we  bind  ourselves,  our  heirs,  executors,  and  administrators' 
firmly  by  these  presents : 

Signed  with  our  hands  and  sealed  this  first  day  of  December^ 
A.D.  i8P5. 

The  condition  of  this  obligation  is  such  that  whereas  the  above 
bounden  John  Doe^  is  in  custody  charged  with  the  offense  of  (here 
name  the  offense  if  it  has  a  generic  name;  if  not  ^  describe  it),^  and 

and  had  admitted  himself  that  he  was  that  in  an  action  upon  tnch  a  bond 

the  person  therein  described  as  '*Coon-  the  word  ^'dollars"  might  be  supplied, 

rod  Carpenter."    Carpenter  v.  State,  Whitney  v.  Darrow,  5  Oregon  443. 

8  Mo.  391.  Where,  in  the  description  of  the 

And  in  Colbum  v.  Downes,  10  Mass.  case  in  which  bail  is  taken,  the  name 

30,  a  bail  bond  was  held  sufficient  al-  of  the  county  where  the  action  is  pend- 

though  the  Christian  names  of  both  the  ing  is  omitted,  but  everything  else  is 

plaintiffs  were  mistaken  in  the  bond.  recited  in  the  bond,  and  the  bond  pur- 

Attanttsa  of  namts — When,  after  a  ports  to  be  made  in  the  county  whefe 

recognisance  is  taken,   one  name  is  the  case  is  pending,  a /riMayacfV  case 

stricken  out  and  another  one  inserted  of    identity    is    made.     Deboard    v. 

therefor  without  the  consent  of  the  Brooks,  a8  Ga.  36a. 

obligors,  such  alteration  will  release  S.  FSflara  of  Smvlr  to  Btad  Bawolf. 

them.    Thus,  where  the  recognisance  — Where  a  recognisance  recites  that 

was  changed  so  that  it  read,  *'  if  the  the  principal  binds  himself,  and  the 

above  bounden  William  Vincent  shall  surety,  without  bfliding  himself,  binds 

be  and  appear,'*  instead  of  being  con-  **  his  heirs  and  legal  representatives," 

ditioned  for  the  appearance  of  **<^orge  the  defect  is  fatal.    Grier  tr.  State,  39 

Vincent,"  such  alteration  was  held  to  Tex.  9$. 

be  material  and  to  release  the  sureties  4.  Voo   of  mtttalo  PMrnlUoO.  —  Hie 

not  consenting  to  the  change.     Vin-  principal  may  be  described  by  the  ini- 

cent  V.  People,  35  111.  500.  tials  of  his  Christian  name  only.    In- 

AmMfotlyof  Namoa. — Where  a  recog-  gram  v.  State,  xo  Kan.  631. 

nizance  recites   that  it  was  made  by  0.  DsooKliiUoa  of   Ofl^mo     Im   Gem- 

William  P.  Gay  and  William  T.  Gay,  era!. — The  bail  bond  must  show  on  ito 

and  is  conditioned  on  the  appearance  face  with  what  offense  the  party  stands 

of  William  Gay,  this  ambiguity  may  charged.     Nicholson  v.  State,  3  Ga. 

be  remedied  by  proper  averments  in  366;   State  t'.  Gordon,  41   Tex.  5x1. 

the  petition  and  does  not  render  the  And  the  offense  charged  should  be  set 

bond  void.    Gay  v.  State,  7  Kan.  394..  out  substantially  in  the  language  of  the 

1.  Bq:iil¥alenl  Woords  of  ObUfaltoa. —  indictment.     Horton  v.  State,  30  Tex. 

There    is  no  difference  in  the  legal  193.    See  also  Bennett  v.  State,  30  Tex. 

effect  of  the  words  '*is  held  and  firmly  447.     The  same  technicality  of  expres- 

bound"  and  the  words  **owes  and  is  in-  sion,  however,  is  not  required  in  the 

debted."  Shattuck  v.  People,  5  111.  477.  bail  bond.     Waters  r.  People,  4  Colo. 

S.  Bfltet  of  OmltUBg  CerUla  Woords. —  App.  97 ;  Shattuck  v.  People,  5  111.  477 ; 
The  words  *'to  be  levied  of  our  goods  People  r.  Rutan,  3  Mich.  43;  Dean  v. 
and  chattels,  lands  and  tenements,"  State,  3  Smed.  &  M.  (Miss.)  300. 
sometimes  inserted  in  the  bail  bond  or  In  the  Laneuag9  of  Statute, — A  de- 
recognizance  at  this  point,  are  a  mere  scription  of  the  offense  in  the  language 
matter  of  form,  and  may  be  omitted  of  a  statute  is  sufficient.  People  v. 
without  in  any  way  impairing  the  legal  Baughman,  x8  111.  X53.  And  in  pro- 
effect  of  the  instrument.  Shattuck  v.  ceedings  upon  scire  facias  omissions 
People,  5  111.  477.  of  the  record   may  be    supplied    by 

Where   the    word    "dollars"    was  proper  averment.     People  v.  Baugh- 

omitted  so  that  the  undertaking  read,  man,  x8  111.  X53 ;  contra^  State  v.  Lane, 

*'  we  will  pay  the  State  of  Oregon  the  33  Me.  536,  and  State  Tmsurer  v. 

sum  of    five  hundred,"  it  was  held  Merrill,  14  Vt.  64,  which  cases  hold 
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has  been  admitted  to  bail  in  the  sum  of  one  thousand  dollars ;  ^  now  if 
the  said  yohn  Doe  shall  well  and  truly  make  bis  personal  appearance  * 

that  the  court  looks  onlj  to  the  recog-  *'  Abortion :  "  Belt  v,  Spaulding,  17 

nizance  to  discover  the  crime  charged,  Oregon  130. 

and  that  it*  being  a  matter  of  record,  '*  Having  sold  a  quantitj  ol  spirit- 

cannot  be  aided  hj  anj  parol  aver-  uous    liquors:"     State  v.    Lane,    33 

ment.  Me.  536. 

Ojfeuse  Having  Technical  Name, —  '*  Breaking  and  moving  from  the 
Where  the  offense  has  a  well-defined  Sheridan  mine,  certain  ores,  the  prop- 
technical  name  such  as  arson,  bur-  ertj  of  Nicholas,  Sewall  &  Co. : " 
glary,  marder,  etc.,  the  use  of  such  Waters  v.  People,  4  Colo.  App. 
name  is  a  sufficient  description.     Peo-  loa. 

pie  V,  Dennis,  4  Mich.  609;  Belt  v.  Place  Where  Offense  was  Commit- 

Spanlding,  17  Oregon  130.    And  such  ied. — The  fact  that  a  recognizance  re- 

a  description  meets  the  requirements  cites  that  the  offense  with  which  the 

of   a    statute    with    a    provision    for  prisoner  is  charged  was  committed  in 

^*  briefly    stating    the    name    of    the  a  different  county  from   that  of  the 

offense."    State  v.  Birchim,    9  Nev.  court  to  which  he  is  recognized  does 

95.  not  render  the  recognisance  invalid. 

Words  Held   Sujtcient. —The  fol-  Dean  v.  State,  2  Smed.  &  M.  (Miss.) 

lowing  words  have  been  held  to  be  aoo. 

sufficient  description:  And  an  omission  to  state  that  the 

"  Adultery : "  Besimer  v.  People,  15  offense  was  committed  within  the  state 

111.  439-  does  not  ^er  se  render  the  recogni- 

" Assault  and  attempt  to  murder:"  zance  void.    Adams  v.  Governor,  22 

where  the  indictment  was  for  assault  Ga.  417. 

with  intent  to  mu/der.    Colquitt  v.  Date  ef  bUttotmsnl. — The    omission 

Bond,  69  Ga.  35a.  to   state  the  day,  year  and   term  at 

"Carrying    concealed     weapons:"  which  the  indictment   was    found  is 

Hall  V,  §tate,  9  Ala.  827.  unimportant,     provided    the    recog- 

"  Conspiracy : "  Hall    v.  State,    15  nizance  states  that  an  indictment  has 

Ala.  431.  been  found  by  the  grand  jury  of  the 

"  Incest :"  Daniels  t;.  People,  6  Mich,  proper    counfy,  and  that   the    court 

381.  required   a  bond  for  defendant's  ap- 

"Larceny : "  where    defendant  was  pearance.     Mooney  v.  People,  81  111. 

charged  with  burglary.    O'Brien  v,  134. 

People,  41  111.  456;  Mooney  v.  People,  1.  Btatemealof  AUowaaoeaad  Amonst 

81  111.  X34.  of  Ball.— Where  bail  is  taken  by  one 

"Malicious  mischief:*'  the  indict-  having    general    authority,    the    bail 

ment  being  for  "  intentionally  injuring  bond,  or  recognizance,  need  not  show 

telegraph  wires."    Welch  v.  State,  36  on  its  face  the  fact  that  both  were  fixed 

Ala.  277.  by  the  court  and  indorsed  on  the  writ, 

''Manslaughter:"     the    indictment  or  entered  by  the  clerk.    On  proceed- 

being  for  murder.    Gresham  v.  State,  ings  to  forfeit  such  bond,  or  recogni- 

48AU.  625.  zance,  these  facts  may  be  proved  in 

"Resisting  process:"    Browder  v.  other  ways.     Vancil  'r.  People,  16  III. 

State,  9  Ala.  58.  z2o.     But  where  the  bond,  or  recogni- 

**  Retailing      without      license  :  "  zance,  is  taken  by  a  justice  after  the 

Shreeve  v.  State,  11  Ala.  676.  prisoner  has  been  sent  on  for  trial  by 

'* Selling  lottery  tickets:"  Keippv.  an   examining   court,    it    must    show 

State,  49  Ala.  337.  on  its  face  that  the  examining  court 

"  Stealing  from  store : "  Young  v.  had    entered    of     record     that     the 

People,  18  111.  566.  prisoner  was  bailable,  and  had  fixed 

"Stealing  one   sorrel  mare:"    the  the  amount  in  which  bail  should  be 

indictment    being    for    stealing    one  taken.     Hamlett    v.  Com.,    3  Gratt. 

horse.    Collins  v.  State,  16  Tex.  App.  (Va.)  78. 

275.  8.  Word  "Ivpaar,"  or  XU  Bqvlvalo&l, 

Words  Held  Insufficient.-— The  fol-  must  be  Vsed.— It  is  necessary  to  the 

lowing  were  held  to  be  not  sufficient  validity  of  a  recognisance  that  it  shall 

description :  contain  the  verb '  *  appear, "  or  its  equi v- 
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• 

before  the  — court*  of  said  county  on  the  first  day  of  its- 
next  term  there  to  answer  to  the  said  charge,  and  not  depart  the 
said  court  without  leave,  but  there  remain  from  day  to  day  and 
term  to  term  until  discharged  by  due  course  of  law,  then  this  obli- 


alent,  and  a  stipulation  that  the  de-  ly  with  the  use  of  the  word  '*at,''' 

fendant  shall  *' remain  from  day  to  describes  the  place  at  which  the  defend- 

day,"  etc.,  is  not  equivalent    Carroll  ant  is  to  appear.    Williford  v.  State, 

V.  State,  6  Tex.  App.  463.  17  Tex.  654.    And  a  recognizance  re* 

1.  Time  and  Plaoe  of  Appeaxuioe — In  quiring  the  prisoner  to  appear  before 

General. — ^The  bond  or  recognizance  "  the  judge  of  the  "  court  to  which  the 

must  show  on  its  face  when  and  in  recognizance   was   returnable  is    not 

what  court  the  defendant  is  bound  to  thereby  void.    Dean  v.  State,  2  Smed. 

appear.     Henry  v.  Com.,  4  Bush  (Kv.)  &  M.  (Miss.)  3oo. 

4^9 ;  State  v.  Rye,  9  Yerg.  (Tenn. )  386 ;  Next    Term .  —  The    words     "  next 

Maxwell  v.  State,  38  Tex.  173 ;  Ward  term  "  are  held  to  mean  the  next  term 

t;.  State,  38  Tex.  303;  State  v.  Phelps,  at   which  criminal   business    can   be 

38  Tex.  565.  transacted.     People  v,  O'Brien,  41  111. 

This  requirement  is  satisfied  by  a  J03.    And  where  one  charged  with  a 

recognizance  which  sets  forth  beK>re  felony  was  admitted  to  bail  conditioned 

what  tribunal  the  accused  must  appear,  on  his  appearance  at  the  May  term  of 

with  such  correctness  as  to  the  name  the  circuit  court,   and  no  court  was 

as  will  enable  him  to  know  beyond  a  held  in  May,  but  an  indictment  was 

reasonable  doubt  where  and  when  his  found  at  the  succeeding  October  term,, 

presence  is  required.    Allen  v.  People,  it  was  held  that  the  bail  was  forfeited 

29  111.  App.  555.     And  in  Ray  v.  State,  by  failure  of  defendant  to  appear  at 

16  Tex.  App.  iSS,  it  was  held  that  the*  such  October  term.    Com.  v.  Branch,^ 

words  *'  shall  well  and  truly  make  his  i  Bush  (Ky.)  59. 

personal  appearance  before  the  honor-  Mistake  in  Date. — Where  a  recogni- 
able  district  court  of  Parker  county,  zance  is  for  the  appearance  of  the  de- 
Texas,  now  in  session,  at  the  court  fendant  on  the  first  day  of  the  next  term,, 
house  thereof,  in  the  town  of  Weath-  and  a  date  is  inserted  but  a  mistake 
erford,  and  here  remain  from  day  to  is  made  in  the  date,this  is  unimportant, 
day,"  was  a  full  and  explicit  compli^  as  the  defendant  should  take  notice  of 
ance  with  the  statute  requiring  that  the  date  on  which  the  term  commenced, 
a  recognizance  shall  state  the  court  Mooney  v.  People,  81  111.  184.  But 
before  which,  and  the  time  and  place  where  a  bail  bond  required  the  princi- 
when  and  where,  the  principal  cogni-  pal  to  appear  before  the  Criminal 
zor  is  bound  to  appear.  District  Court  of  Galveston  County, 

And  a  recognizance  conditioned  that  on  the  "first   Monday  in  November, 

the  principal  shall  **  appear  on  the  first  z88,''  it  was  held  to  be  fatally  defective 

day  of  the  next  term  of  the  Edgar  cir-  because  it  obligated  the  principal  to 

cuit  court,"  while  it  does  not  in  terms  appear  at  a  time  when  a  legal  term  of 

express  where  the  principal  shall  ap-  the  court  could  not  be  held.     Wegner 

pear,  sufficiently  satisfies  this  require-  v.  State,  28  Tex.  App.  419.    And  a  bond 

ment,     and     particularly     so     being  dated  August  3,  1855,  ^^^  conditioned 

followed  by  the  words  **  and  continue  for  the  appearance  of  a  party  at  a  cer- 

from    day  to  day  in  his  attendance  tain  court  to  be  held  on  the  **  fourth 

thereto.''      The  lan^age  is  obvious  Monday  of  August  next,"  is  a  bond 

and    unmistakable    In    its    meaning,  for  the  appearance  of  the  party  on  the 

Sheets  v.  People,  63  111.  79.  fourth     Monday    in    August,     1856. 

So  a  recognizance  was  held  good  Wheeler  v.  State,  2z  Ga.  153. 

where  it  was  conditioned  on  the  de-  Omission  of  Date. — ^A  recognizance 

fendant's  appearing  in  the  *'  said  dis-  is  good  which  requires  the  defendant 

trict  court "  although  no  district  court  to  appear  "  at  the  next  term  of  the  dis- 

had  been  mentioned,  the  county   in  trict  court "  of  the  proper  county  but 

the  venue  being  held  to  sufficiently  does   not    designate   any    particular 

Identify  the  court   Norton  tr.  State,  40  day  of  the  term  or  month  for  such 

Kan.  670.  appearance.     Gay  v.  State,  7  Kan» 

The  use  of  the  word  '*before»"  equal*  394. 
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gation  to  be  null  and  voidi  otherwise  to  remain  of  full  force  and 

effect.^  John  Doe.^          ^sbal^' 

Samuel  Short,      i  sbali 

{Certificate.)^  WiUiam  West,     (seal) 

(b)  Statutory  Forms  and  Precedents. 

aa.  For  Appbarancb  of  Accusxd. 

(aa)  In  General, 

1.  OondlWflBi  ItollUqutftd  toy  Lav. —  for  each."     Com.  v.  Field,  9  Allen 

When  the  bond  or  recognisance  con-  (Mass.)  581. 

tains  conditions  not  required  by  law,  A  condition  '*  to  answer  anj  indict- 

these  ma  J  be  rejected  as  surplusage,  ment    found    against"  the    principal 

Whitted  V.  Governor,  6  Port.  (Ala.)  cannot  be  connected  bj  parol  evidence 

335;  Howie  V.  State,  i  Ala.  1x3;  State  or  averments  in  the  scire  facias  with 

V,  Crowlej,  60  Me.  103 ;   Hewins  v.  any  particular  crime,  and  as  some  of- 

Currier,  6a  Me.  336 ;  State  v,  Wellman,  f ense  must  be  charged  in  the  bail  bond 

3  Ohio  14 ;  Williford  v.  State,  17  Tex.  or  recognizance,   an  undertaking   so 

654.    Contra,  Shuttleworth  v,  Levi,  13  conditioned  is  void.    State  v,  Whitlej, 

Bush   (Kj.)    195 ;  Billings  v,  Avery,  40  Ala.  728. 

7  Conn.  336,  where  a  bail  bond  con-  A  recognizance  was  conditioned  for 

tained  an  additional  clause  conditioned  the  appearance  of  Adams  at  the  proper 

that  defendant  should  *'  keep  the  peace  court  **  to  answer  such  matters  as  " 

and  be  of  good  behavior  toward  all  the  should  "  be  then  and  there  charged 

Sood  citizens  of  this  state."    This  con-  against  him  by   Robert  Frank,  con- 

ition  was  an  error  and  the  stipula-  cerning  an  assault  and  battery  com- 

tion    a    nullity,  and   the    court   held  mitted  by  him,  the  said  James  Adams, 

that  the  recognizance,  being  in  part  on  the  said   Robert  Frank,  and  not 

legal  and  in  part  void,  was  altogether  thence  depart    without   leave  of  the 

Invalid.                       /  court."    Frank  afterwards  died,  and 

OondlUona  OoBStmad. — **  Abide,  do,  an  indictment  for  murder  was  found 

and  perform."    It  was  held  in  Hewins  against  Adams,  and  he  failed  to  appear. 

V,  Currier,  62  Me.  336,    that    these  It  was  held  that  the  condition  of  the 

words  meant  no  more  than  the  single  recognizance  was  broken.      Adams  v. 

word  "  abide."  Governor,  22  Ga.  417. 

"  Render  himself  obedient  to  the  or-  t.  BIcnaAuzM.  —  The  signatures  may 

ders  and  process  of  this  court."    These  be  made  by  initial,  mark,  or  otherwise, 

words  are  held  to  be  equivalent  to  the  Hammons  v.  State,  59  Ala.  165. 

undertaking  prescribed  by  the   code  S.  Beai. — In  Lindsay  v.  State,  15  Ala. 

that  the  pnncipi^  '*  shall  at  all  times  44,  the  recognizance  was  held  to  be 

render  himself  amenable."      Miller  v,  under  seal,  although  attached  to  the 

Com.,  X  Duv.  (Ky.)  14.  name  of  each  signer  there  was  but  a 

Where  a  recognizance  is  conditioned  scroll    having    written  within  it  the 

that  the  principal  shall  appear  at  a  word  *'  seal."    And  in  some  jurisdic- 

certain  term  of  court  "  to  answer  the  tions  no  seal  is  required.    Slaten  v, 
indictment,"  and  not  depart  **  without    People,  21  111.  28. 

leave  of  court,"  it  is  held  to  bind  the  4.  Oarttlloate  of  Approval. — In  some 

principal  to  appear  when  the  cause  has  jurisdictions  an  indorsement  on  a  bail 

been  continued.    Ramey  v.  Com.,  83  bond  of  the  approval  of  the  officer 

^7'  534*  taking  it  is  held  to  be  not  essential  to 

where  the  condition  of  a  recogni-  its  validity.    Ozeley  v.  State,  C9  Ala. 

zance  is  that  two  persons  against  whom  97;  Adler  v.  State,  35  Ark.  530;  State 

an  indictment  is  pending  shall  appear  v,   Wright,   37  Iowa  523.     While  in 

to  answer  to  the  same,  such  recogni-  other  jurisdictions  it  is  held  contra. 

zance  is  void,  although  the  two  princi-  Lawrence  v.  People,  17  111.  172. 

pals  '*  acknowledge  themselves  to  be  For  forms  of  such  certificates  of  at- 

severally  indebted," ''each  in  the  sum"  testation    and    approval,    see    infra^ 

specified,  and  the  sureties  "as  sureties  Forms  Nos.  3845  to  3866, 
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Form  No.  3766. 
(Ala.  Code  (i885),  4  44^0.)* 
The  State  of  Alabama,  >  We,  John  Doe,  Sammel  Short  and  Will- 
Dale  County.  \  iam  Ivesi,^  agree  to  pay  to  the  State  of 
Alabama yb»r  hundred^  dollars,  unless  the  said  yohn  Doe  appears 
at  the  next  term  of  the  Circuit  Court  of  Dale  county,  and  from  term 
to  term  thereafter  until  discharged  by  law,  to  answer  a  criminal 
prosecution  for  the  offense  of  {name  the  offense  if  it  has  a  generic 
name;  if  not,  describe  it)J^  John  Doe, 

Samuel  Short, 
William  West,^ 
Approved,  John  Marshall,  Judge  Circuit  Court, '^ 

ARIZONA,  CALIFORNIA,  IDAHO,  MONTANA,  NEVADA, 
NORTH  DAKOTA,  ORSGON,  UTAH.* 

Form  No.  3767. 
(Ariz.  Pen.  Code  (1887),  4  X9fi).9 
An  order  having  heen  made  on  ^hib  first  day  of  October^  A.D. 

1.  See  also  precedents  in  Ozelej  v.  invmlidate  it  ss  to  him,  provided  he 
State,  59  Ala.  95 ;  Hammons  v.  State,  has  properly  sig^ied  and  acknowledg-ed 
59  Ala.  165;  Lindsay  v.  State,  15  Ala.  it.    Badger  v.  State,  5  Ala.   2z ;  Hall 
xf.    See  also  a  precedent  in  Dover  v,  v.  State,  9  Ala.  827. 
State,  45  Ala.   244,   where  the  bond  4.  Here  should  be  specified  the  9uin 
though  not  in  the  prescribed  form  for  prescribed  by  the  nugistrate  or  other 
a  bail  bond  was  held  to  be  good,  al-  officer  admitting  to  bail, 
though  in  case  of  forfeiture  the  penal  6.  For  a  note  discussing  the   Ian- 
sum  had  to  be  obtained  bv civil  action  guage  necessary  in  the  description  of 
and  not  by  the  statutory  method  of  the  offense,  see  *nfra,  note  5»  p.  58. 
scire  facias,  •.  Parties  to  an  undertaking  of   bail 

t.  The  following  form  is  given  in  maj  sign  such  undertaking  either  with 
Ala.  Code  (1886),  ^  4208,  to  be  used  their  initials,  a  mark,  or  anj  other 
when  the  undertaking  is  taken  by  a  designation,  and  will  be  bound  if  such 
countj  judge  when  the  court  is  not  in  be  their  intention,  as  if  thej  had  writ- 
session  :  ten  their  names  in  full.  Hammons  r. 
«  The  State  of  )  We,    John    Doty   and  State,  59  Ala.  172. 

Alabama,  >  Samuel  Short  and  T.  Or  other  official  title  of  the  map- 
DaU  County.  )  William  West^  his  istrate  or  officer  by  whom  the  defend- 
sureties,  acknowledge  ourselves  in-  ant  is  admitted  to  bail, 
debted  to  the  State  of  Alabama,  in  the  An  undertaking  of  bail  which  sub- 
sum  oi  four  hundred  dollars;  to  be  stantially  conforms  to  the  require- 
Yoid  if  I,  yohn  Doe^  appear  at  the  ments  of  the  statute,  if  not  indorsed, 
next  term  of  the  county  court  of  said  approved  and  signed  by  the  magistrate 
county,  and  from  term  to  term  until  or  officer  accepting  such  undertaking, 
discharged,  and  answer  the  charge  of  is  not  thereby  rendered  invalid.  An 
{here  name  the  offense  if  it  has  a  indorsement  of  this  sort  is  merely  evi- 
generic  name;  if  not ^  describe  it)  pre-  dence  of  the  acceptance  of  the  under- 
f erred  against  me  by  Joseph  Hunt,  taking,  but  such  acceptance  may  be 

«*  Witness  our  hands,  this ^rj/ day  of  proven  by  other  competent  evidence. 

October,  i%96.                  John  Doe,  Ozeley  i'.  State,  59  Ala.  97. 

Samuel  Short,  8.  See  also  precedents  in  San  Fran- 

William  West,  Cisco  v.  Brader,  50  Cal.  507 ;  State  v, 

"Approved :  Birchim,  9  Nev.  9^ ;  State  v.  Gardner, 

•'  John  Marshall^  County  Judge:*  29  Oregon  256. 

a.  The  omission  of  a  party's  name  9.  This  same  form  is  set  out  in  the 

from  the  Ixxly  of  a  bail  bond  will  not  statutes  of  the  following  states : 
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eighteen  ninety^six^  by  Abraham  Kent^  a  justice  of  the  peace  ^  of 
GUa  county,  that  yohn  Doe  be  held  to  answer  upon  a  charge  of 
(staiing  briefly  the  nature  of  the  offense) ^'^  [upon  which  he  has]' 
been  admitted  to  bail  in  the  sum  oi  jive  hundred  dollars;  we, 
Samuel  Shorty  by  occupation  a  miner ^  and  William  West^  by  occu- 
pation a  carpenter^  both  of  Little  Gtant^  in  the  county  of  Gila^^ 
hereby  undertake  that  the  above  named  ^ohn  Doe  will  appear  and 
answer  the  charge  above  mentioned,  in  whatever  court  ^  it  may  be 
prosecuted,  and  will  at  all  times  hold  himself  amenable  to  the  orders 
and  process  of  the  court,  and,  if  convicted,  will  appear  for  judg- 
ment, and  render  himself  in  execution  thereof  ;  or,  if  he  fails  to 
perform  either  of  these  *  conditions,  that  we  ^  will  pay  to  [the  ter- 
ritory  of  Arizona^  *  the  sum  oijive  hundred  dollars. 


Samuel  Short. 
William  West. 


Entered  into  and  acknowledged^ 
before  me  this  first  day  of  Oc' 
tober,  1^96. 

Abraham  Kent,, 

Justice  of  the  Peace.  ^ 

ARKANSAS  * GENERALLY. 

Form  No.  3768. 

(Sand.  &  H.  Ark.  Dig.  (1894),  ^  2013). 

yohn  Doe,  being  in  custody,  charged  with  the  offense  of  {naming 
or  briefly  describing  it)  ,*  and  being  admitted  to  bail  in  the  sum  of 
flve  hundred  dollars,  we,  Samuel  Short,  of  Moreland,  county  of 

California. —  Pen.   Code   (1886),    $  set  forth  the  particular  court  in  which 

1278.  it  is  the  duty  of  the  party  to  appear. 

Idaho, — Rev.  Stat.  (1887),  f  8zo8.  The  law  provides  in  what  court  par- 

Montana, —  Pen.  Code  (1805),  $2351.  ticular  offenses  are  triable,  and   the 

North  Dahota. — Rev.  Codes  (1895),  ^^  enters  into  and  forms  a  part  of  the 

k  8^54-  undertaking  of  the  sureties.    People 

Nevada, — Gen.  Stat.  (1885),  $  43^«  ^*  Carpenter,  7  Cal.  403. 

Oregon, — HilPs  Anno.  Laws  (1892),  S.  In    Hill's    Anno.    Laws    Oreeon 

h  1470-  (1892),   ^  1470,   subs.  I,  this  word  is 

Utah,—Com^,  Laws   (1888),  $  5x68.  <<  those." 

1.  Or  other  officer  admitting  the  7.  In  N.  Dak,  Rev.  Code  (1895),  $ 
defendant  to  bail.  ^54*  ^^^  Comp.  Laws  Utah  (x888),  $ 

2.  For  a  note  discussing  the   Ian-  5x68,  this  word  is  '*  he." 

guage  necessary  in  the  description  of  S.  For  a  note  discussing  the  ques- 

the  offense,  see  sufra,  note  5,  p.  58.  tion  to  whom  the  obligation  runs  in 

S.  In  the  form  as  set  out  in  the  N.  the  various  states  and  territories,  see 

Dak.    Rev.   Codes  (1895),  h  8454>   in  sufra,  note  4,  p.  20. 

place  of  the  words  inclosed  in  [  J  the  9.  See  also  precedent  in  Price  v, 

following  words  are  used  **and    he  State,  42  Ark.  180;  Thomm  ?;.  State, 

having."  35  Ark.   328;   State  v.   Williams,   17 

4.  In  the  forms  as  set  out  in  the  N.  Ark.  372 ;  and  the  precedent  in  Moore 
Dak.  Rev.  Codes  (X895),  k  8454t  the  v.  State,  28  Ark.  481,  where  the  bond 
words  *•  jointly  and  severally  '*  are  in-  was'  held  good  notwithstanding  the 
eerted  at  this  point.  fact  that  the  sureties  signed  it  for  only 

5.  It  is  not  necessary  for  the  bond  to  a  limited  sum  each. 
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Polk^  by  occupation  a  carpenter^  and  William  West,  of  Isabella^ 
in  said  county,  by  occupation  di  farmer^  hereby  undertake  that  the 
above  named  yohn  Doe  shall  appear  in  the  Polk  Circuit  Court  on 
thtjirst  day  of  its  November  term  to  answer  said  charge,  and  shall 
at  all  times  render  himself  amenable  to  the  orders  and  process  of 
said  court  in  the  prosecution  of  said  charge,  and,  if  convicted,  shall 
render  himself  in  execution  thereof ;  or,  if  he  fail  to  perform  either 
of  these  conditions,  that  we  shall  pay  to  the  State  of  Arkansas  the 
-sum  of  five  hundred  dollars.  Samuel  Short, 

William  West. 

ARKANSAS  —  TAKEN  BY  CORONER. 

Form  No.  37<S9* 

(Sand.  &  H.  Ark.  Dig.  (1894),  $  769.) 

State  of  Arkansas,  \  ^x 
County  of  Clark.    \ 

Be  it  known,  that,  on  the  Jirst  day  of  October^  one  thousand 
«ight  hundred  and  ninety^six^  before  yohn  Lynch^  coroner  of  the 
county  aforesaid,  came  John  Doe^  Samuel  Shorty  and  William  West^ 
of  Arkadelphiay  in  the  county  of  Clark ,  in  their  proper  persons, 
and  acknowledge  themselves  to  be  jointly  and  severally  bound  to 
the  State  of  Arkansas  in  the  sum  of  Jive  hundred  dollars,  to  be  paid 
to  the  state;  and  agreed  that  the  said  sum  be  levied  of  their  goods 
and  chattels,  lands  and  tenements,  respectively,  for  the  use  of  the 
state,  upon  condition  that  if  the  said  yohn  Doe  shall  appear  before 
the  next  circuit  court,  which  shall  be  held  in  and  for  the  county  of 
Clark^  in  the  state  aforesaid,  to  answer  to  all  things  that  shall  be 
objected  against  him,  and  shall  not  depart  the  said  court  without 
leave,  then  the  above  recognizance  shall  be  void. 

Attest :  yohn  Doe. 

yohn  Lynch,  Samuel  Short. 

Coroner  Clark  County.  William  West 

ARKANSAS — BEFORE  A  MAGISTRATE. 

Form  No.  3770. 
(Sand.  &  H.  Ark.  Dig.  (1894),  P-  i^>  ^o.  x69.)3 

Dennis  y.  Callahan  having  been  arrested  under  a  warrant  of 
arrest,  on  the  charge  of  an  assault  and  battery,  in  Pulaski  County, 
and  being  permitted  to  give  bail  in  the  sum  oifive  hundred  dollars, 
now  we,  John  Kearns,  of  yefferson  County,  and  yohn  Buchanan, 
of  Pulaski  County,  Arkansas,  undertake  that  the  said  Dennis  y. 
Callahan  will  appear  before  Ethelbert  Basye,  Esq.,  a  justice  of  the 
peace  of  Pulaski  County,  on  the  twentieth  ^blj  of  yanuary,  i8P^, 

1.  This  caption  does  not  appear  in    in  the  body  of  the  form,  it  is  obviously 
the  form  set  out  in  the  statutes,  but    necessary. 

from  the  use  of  the  word  **  aforesaid  "        S.  See  Sand.  &  H.  Ark.  Dig.  (189^)1 

$$  i960,  196X. 
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to  answer  the  charge  specified  in  said  warrant,  and  then  and  there 
surrender  himself  into  custody,  and  will  not  depart  without  being 
lawfully  discharged ;  and,  if  he  fail  to  perform  either  of  these  con- 
ditions, we  will  pay  to  the  State  of  Arkansas  the  sum  oijive  hun^ 
dred  dollars.  yohn  Kearns. 

January  16^  i8P4<  yohn  Buchanan 

Attest :  Joseph  Newton^  Sheriff  of  Pulaski  County. 

ARKANSAS TO  ANSWER  IN  ANOTHXR  COUNTY. 

Form  No.  3  7  7  >  • 
(Sand.  &  H.  Ark.  Dig.  (1894),  P*  i^^  ^o*  >7i-)l 

County  of  Pulaski. 
State  of  Arkansas      ^ 

against  >  Recognizance. 

John  Doe^  defendant.  ) 

Be  it  remembered  that  on  this  fourth  day  of  May^  i8P4«  before 
Thomas  Jamieson^  a  justice  of  the  peace  in  and  for  said  county, 
came  Ralph  Goodrich  and  John  Walker^  and  acknowledged  them- 
selves to  owe  the  State  of  Arkansas  the  sum  oifive  hundred  dollars, 
conditioned  as  follows : 

That,  whereas,  the  said  John  Doe  has  been  arrested  in  said 
County  of  Pulaski^  and  brought  before  the  said  justice,  upon  a 
charge  that  he  did,  on,  etc.,  at  the  County  of  White  (here  describe 
the  offense).  Now,  if  the  said  John  Doe  shall  be  and  appear  before 
the  circuit  court  in  and  for  said  County  of  White ^  on  the  Jirst  day 
of  the  next  term  thereof  (or  before  Abraham  Kent,  a  justice  of  the 
peace  in  and  for  said  county),  to  be  holden  on,  etc.,  at,  etc.,  in  said 
County  of  IVhite,  to  answer  said  charge,  and  shall  not  thence  depart 
without  leave  of  said  court,  then  this  recognizance  to  be  void. 

John  Doe. 
Ralph   Goodrich. 
John  Walker. 

COLORADO. 

Form  No.  377a* 
(Precedent  in  People  v,  Mellor,  a  Colo.  706.) 

Know  all  men  by  these  presents,  that  we  Joseph  Cook  and 


of  the  county  of  Gilpin,  in  the  Territory  of  Colorado,  are  held  and 
iirmly  bound  unto  the  people  of  the  Territory  of  Colorado,  in  the 
full  and  penal  sum  of  %600,  lawful  money  of  the  United  States,  for 
the  pavment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors,  administrators  or  assigns,  firmly  by  these  pres- 
ents, signed  with  our  hands,  sealed  with  our  seals,  and  dated  this 
8th  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy. 

The  conditions  of  the  foregoing  obligation  are  such  that  whereas 
.the  above  bonnden  Joseph  Cook  was  arrested,  and  brought  before 

1.  See  also  Sand.  &  H.  Ark.  Dig.  (1894),  H  '9^  i997- 
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George  B.  Backus  and  Samuel  If.  Bradley^  two  justices  of  the 
peace,  in  and  for  the  county  of  Gilpin^  aforesaid,  on  the  8th  day  of 
January^  A.D.  \%70y  for  examination  on  the  charge  of  burglary, 
and  whereas,  after  an  examination  before  the  said  George  B.  Bachis 
and  Samuel  H.  Bradley^  justices  of  the  peace  as  aforesaid,  the  said 
yoseph  Cook  was  recognized,  and  required  to  give  bail  in  the  sum 
of  i^OO^  to  secure  his  appearance  at  the  next  term  of  the  district 
court,  in  and  for  the  said  county  of  Gilpin^  to  answer  said  charge 
of  burglary.  Now,  if  the  said  yoseph  Cook  shall  personally  be  and 
appear  before  the  district  court,  in  and  for  the  said  county  of  Gil- 
fin^  on  the  first  day  of  the  next  term  thereof,  to  be  holden  at  the 
court  house,  in  Central  City^  in  the  said  county  of  Gilpin^  com- 
mencing on  the  Sd  day  of  Afay^  A.D.  i870,  and  shall  not  depart 
from  said  court  without  leave,  and  shall  abide  by  and  obey  all  orders 
which  the  said  court  may  make  in  the  premises  herein,  until  dis- 
charged or  released  from  this  recognizance,  then  the  above  obliga- 
tion to  be  null  and  void ;  otherwise  to  remain  in  full  force  and  effect. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals  on 
the  day  and  year  aforesaid.  yoseph  Cook.  /seal) 

Signed,  sealed  and  delivered  in  )  William  Wain,     (seal) 

the  presence  of  \  yohn  Mellor.        (seal) 

S.  H,  Bradley. 

FLORIDA. 

Form  No.  3773* 

(Fla.  Rev.  Stat  (1892),  p.  896.) 
State  of  Florida, 
Leon  County, 

District. 

Know  all  men  by  these   presents,  that  we,  yohn  Doe^  Samuel 
Short  and   William  West^  are  held  and  firmly  bound  unto  the  Gov- 
ernor of  Florida,  and  his  successors  in  office ;  the  said  yohn  Doe  in 
the  sum  of  six  hundred  dollars,  and  the  said  Samuel  Short  and 
William  West  each  in  the  sum  of  three  hundred  dollars,  for  the 
payment  whereof  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators  firmly  by  these  presents. 
Signed  and  sealed  X^\^  first  day  of  October^  A.D.  i8P^. 
The  condition  of  this  obligation  is  such  that  if  the  said  yohn  Doe 
shall  appear  at  the  next  term  of  the  court  to  be  held  in  and  for  said 
county,  to  answer  to  a  charge  of  {describe  the  offense),^  and  shall 
not  depart  the  same  without  leave,  then  this  obligation  to  be  void, 
else  to  remain  in  full  force  and  virtue.       yohn  Doe,  (sbal) 

Samuel  Short,     ^sjsal) 
William  West,    (sbal) 
Taken  before  and  approved  of  by  me, 
Abraham  Kent, 

Justice  of  the  Peace. 

1.  For  'A  note  discussing  the  language  which  must  be  used  in  the  descrip- 
tion  of  the  offense,  see  sufra^  note  5,  p.  58. 
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IIXINOIS.^ 

Fonii  No.  3774* 
(Precedent  in  Matson  v,  Swanson,  131  111.  356.) 

Know  all  men  by  these  presents,  that  we,  Henry  Bodelsen  and 
John  L.  Swanson^  and  Charles  A,  F'lorence^  are  held  and  firmly 
bound  unto  Canute  R,  Matson^  sheriff  of  the  county  of  Cook^  in  the 
State  of  Illinois^  and  to  his  successors  in  office,  executors,  adminis- 
trators and  assigns,  in  the  penal  sum  of  $4000,  lawful  money  of 
the  United  States,  for  the  payment  of  which  sum  we  hereby 
jointly  and  severally  bind  ourselves,  our  heirs,  executors  and  ad- 
ministrators. 

The  condition  of  this  obligation  is  such,  that  whereas,  the  said 
Henry  Bodelsen  has  filed  in  the  circuit  court  of  Cook  county  his 
petition  for  a  writ  of  habeas  corpus  to  be  released  from  arrest  and 
imprisonment ;  and  whereas,  a  writ  of  habeas  corpus  issued  out  of 
said  circuit  court,  under  the  seal  of  said  court,  dated  the  7th  day 
of  January,  A.D.  i8^7,  by  which  the  sheriff  of  said  county  was 
commanded,  without  excuse  or  delay,  to-wit,  on  the  10th  day  of 
January ,  A.D.  i8^7,  at  the  hour  of  ten  o'clock,  to  bring  before  the 
Honorable  Lorin  C  Collins^  one  of  the  judges  of  the  circuit  court 
of  Cook  county,  the  body  of  the  said  Henry  Bodelsen;  and  whereas, 
the  said  court  did  order  that  the  said  Iienry  Bodelsen  be  released 
from  arrest  and  imprisonment  on  his  giving  bail  in  the  penal  sum 
of  $4000^  with  John  Z.  Swanson  and  Charles  A.  Florence  as  sure- 
ties, to  the  sheriff  of  said  county,  that  the  said  Henry  Bodelsen 
should  be  and  appear  before  the  Honorable  Lor  in  C.  Collins,  one 
of  the  judges  of  said  circuit  court,  on  the  10th  day  of  January, 
A.D.  18OT,  at  ten  o'clock  ^.M.,  and  there  answer  any  order  which 
said  court  may  or  shall  render  against  him. 

Now,  therefore,  if  the  above  bounden  Henry  Bodelsen  shall  be 
and  appear  before  said  circuit  court  and  Lorin  C,  Collins^  one  of 
the  judges  of  said  court,  on  the  10th  day  of  January,  A.D.  i8^7, 
at  the  hour  of  ten  o'clock  ^.M.,  and  at  any  time  or  times  thereafter 
to  which  the  hearing  of  said  petition  may  be  continued  by  the  court, 
and  then  and  there  answer  to  and  abide  by  any  order  which  the  said 
circuit  court,  or  the  said  Lorin  C.  Collins,  one  of  the  judges  thereof, 
shall  make  against  him,  then  and  in  that  case  this  obligation  shall 
be  void  and  of  no  effect,  otherwise  to  be  and  remain  in  full  force 
and  virtue. 

Signed,  sealed  and  delivered  this  7th  day  of  January,  A.D.  i8<97. 

Henry  Bodelsen.  ^sbal) 

John  Z.  Sivanson.        (seal^ 
Charles  A.  Florence,   (seal) 

1.  See  also  precedents  in  Ogden  v.  People  t;.  Witt,  19  111.  169;  People  t;. 
People,  62  111.  64;  Raysor  V.  Feople,  Watkins,  19  111.  118;  Pate  v.  People, 
37  111.  191 ;  Mix  V,  People,  a6  111.  33 ;    15  111.  aai ;  Shattuck  v.  People,  5  111.  478. 
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INDIANA^ TAKEN  BY  JUSTICE. 

Form  No.  3775* 
(Horner's  Ind.  Stat.  (1896),  %  1644;  Burns'  Anno.  Stat.  Ind.  (1894.),  \  1713.) 

We,  John  Doe  and  Samuel  Short,  severally  acknowledge  our- 
selves bound  to  the  State  of  Indiana  in  the  sum  of  three  hundred 
dollars  each,  if  the  said  yohn  Doe  shall  not  appear  at  the  first  day  of 
the  next  term  of  {here  specify  the  court)  to  answer  a  charge  of  (here 
state  the  offense)  ,^  at  the  county  of  Posey,  and  State  of  Indiana, 
and  abide  the  judgment  of  such  Court. 

Witness  our  hands  and  seals  this  first  day  of  December,  i896. 
Attest :  John  Doe,  ^seal^ 

Jared  C  Jocelyn,  Samuel  Short,     (seal) 

Justice. 

INDIANA — TAKEN   BY  SHERIFF. 

Form  No.  3770* 

(Homer's  Ind.  Stat.  (1896),  $  171a;  Burns'  Anno.  Stat.  Ind.  (1894),  k  1781.) 

State  of  Indiana,    ) 
County  of  Floyd,  i  ®®' 

We,  William  Rodifer  and  yohn  Livingston,  owe  the  State  of 
Indiana  one  thousand  dollars,  to  be  levied  of  our  property. 

The  condition  of  the  above  is,  that  if  the  said  William  Rodifer 
shall  personally  appear  before  the  Judge  of  the  Floyd  Circuit 
Court,  on  the  first  day  of  the  next  term  thereof,  to  answer  to  the 
charge  of  (here  describe  the  offense)'^  and  abide  the  order  of  the 
Court,  and  not  depart  thence  without  leave,  then  this  recognizance 
shall  be  void;  else,  to  remain  in  full  force. 

Witness  our  hands  and  seals,  this  first  day  of  December,  A.D. 
18P6.  William  Rodifer.     ^seal^ 

yohn  Livingston,     (seal) 

Taken  and  approved  by  me  ^\%  first  day  of  December,  \Z96. 

Henry  /?.  W.  M^er, 

Sheriff  of  Floyd  County. 

INDIANA— CONTINUING    RECOGNIZANCE. 

Form  No.  3777* 

(Homer's  Ind.  Stat.  (1896),  %  1714;  Burns'  Anno.  Stat.  Ind.  (1894),  h  'T^S-) 

State  of  Indiana,   ) 
County  of  Clarke  \ 

We,  Warren  Prosser  as  principal,  and  Andrew  y.  Stewart  and 
William  H.  Northcuti  as  sureties,  owe  the  State  of  Indiana  one 
thousand  dollars,  to  be  levied  of  our  property. 

1.  See  also  precedents  in  State  v,  4x3;  Patterson  v.  State,  10  Ind.  397. 
Soudriette,  105  Ind.307 ;  Gachenheimer        S.  For  a  note  discussing  the  Ian- 

V.  State,  38  Ind.  93 ;  Hunter  v.  State,  guage  necessary  in  the  description  of 

9X  Ind.  35a ;  State  v.  Robb,   x6  Ind.  die  offense,  see  9Ufra,  note  5,  p.  58. 
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The  condition  of  the  above  recognizance  is,  that  if  the  said  War- 
ren Prosser  shall  personally  be  before  the  Clark  Circuit  Court  on 
the  first  day  of  the  next  term  thereof,  and  at  each  succeeding  term 
of  such  Court  thereafter,  to  answer  a  charge  of  rape^  and  abide  the 
order  of  the  Court  until  said  cause  is  determined,  and  not  depart 
without  leave,  then  this  recognizance  to  be  void;  else,  to  remain 
in  full  force.  Warren  Prosser, 

Andrew  J.  Stewart, 
Wm.  H.  Northcutt, 
Taken  and  approved,  thi^Jirst  day  of  December^  i8P^. 

T%omas  Dillon^  SherifiF. 

lOWA.l 

Form  No.  3778* 
(Miller's  Code  Iowa  (1890),  $  4574.) 
County  of  Harrison. 

An  order  having  been  made  on  thejirst  day  of  October^  A.D.  i%96^ 
by  Abraham  Kent^  a  justice  of  the  peace  of  the  township  of  Logan^ 
that  yohn  Doe  be  held  to  answer  upon  a  charge  of  {^stating  briefly 
the  nature  of  the  offense)  ^^  upon  which  he  has  been  duly  admitted 
to  bail,  in  the  sum  oiflve  hundred  dollars. 

We,  Samuel  Shorty  of  said  Logan  ^  by  occupation  a  blacksmith^ 
and  William  West  of  said  Logan^  by  occupation  a  carpenter^  here- 
by undertake  that  the  said  John  Doe  shall  appear  at  the  district 
court  of  the  county  of  Harrison^  at  the  next  term  thereof,  and 
answer  said  charge,  and  abide  the  order  and  judgment  of  said 
court,  and  not  depart  without  leave  of  the  same,  or  if  he  fail  to 
perform  either  of  these  conditions,  that  we  '  will  pay  to  the  state  of 
Iowa  the  sum  oiflve  hundred  dollars.  Samuel  Short. 

William  West. 

Acknowledged  before,  and  accepted  by  me  at  ^  Reeder^s  Mills ^ 
in  the  township  of  Logan^  in  the  county  of  Harrison^  this  flrst  day 
of  October,  A.D.  ii96. 

Abraham  Kent,  Justice  of  the  Peace. 

KANSAS.  B 

Form  No.  3779* 

(Precedent  in  Gay  v.  State,  7  Kan.  395.) 

We,  William  P.  Gay,  Peter  Le  Page,  and  William  T.  Gay,  are 
held  and  firmly  bound  unto  the  state  of  Kansas  in  the  sum  of  flve 
hundred  dollars,  lawful  money  of  the  United  States.     The  condition 

1.  See  also  precedents  in  State  v.  correct   the  word  '*he"  is    used   in 

Wright,  37  Iowa  533 ;  State  v.  Scott,  place  of  "  we,"  it  is  a  manifest  clerical 

ao  Iowa  64.  error    and    should    be    disregarded. 

S.  For  a  note   discussing  the  Ian-  State  v,  Patterson,  23  Iowa  575. 

guage  which  must  be  used  in  the  de-  4.  In    Miller's    Code  Iowa    (1890), 

scription  of  the  offense,   see  supra,  §  4574f  this  word  is  printed  *'  as,''  but 

note  5,  p.  58.  this  is  obviously  a  printer's  error. 

S.  Where  in  a  bail  bond  otherwise  S.  See  also  precedents  in  Nelson  o. 
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of  this  obligation  is  such  that  if  the  above  bounden  William  Gay  ^ 
shall  be  and  appear  at  the  next  term  ^  of  the  district  court,  to  be 
holden  in  the  county  of  Shawnee^  there  to  answer  the  charge  of 
grand  larceny,  and  not  depart  the  court  without  leave,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  effect. 
Topeka,  July  SO,  i869.  William  P,  Gay. 

Peter  Le  Page. 
William  T.  Gay. 
Form  No.  3780. 

(Precedent  in  Norton  v.  State,  40  Kan.  670.) 8 
State  of  Kansas,  Reno  County,  ss. :  Be  it  remembered,  that  on  the 

State,  44  Kan.  154,  in  which  case  the  Geo,  Patterson  as  surety,  of  Bourbon 
recognizance  was  held  valid  although  county,  acknowledge  ourselves  to  owe 
conditioned  for  the  appearance  of  the  and  be  indebted  unto  the  state  of  Kan- 
defendant  at  the  next  regular  term  of  sas  in  the  sum  of  one  thousand  dollars, 
court  and  also  on  his  appearance  be-  to  be  levied  of  our  and  each  of  our 
fore  the  judge  of  said  court;  in  Mc-  goods  and  chattels,  lands,  and  tene- 
Laughlin  v.  State,  10  Kan.  583,  where  ments  if  default  be  made  in  the  condi- 
the  undertaking  was  held  to  be  suffi-  tion  following,  to  wit :  Whereas,  the 
cient  though  it  contained  no  recital  of  above-named  defendant,  G.  W,  Bark- 
the  steps  in  the  prosecution  which  ley,  has  been  brought  before  the 
gave  the  officer  the  right  to  take  it ;  undersigned,  a  justice  of  the  peace  of 
and  in  Ingram  v.  State,  10  Kan.  630,  said  county,  charged  with  having,  at 
where  the  undertaking  was  in  the  ^aXdiCOMVity  oi Bourbon,  onih^t  twenty- 
lorm  of  a  penal  bond  signed  by  the  ninth  of  October,  \%it,  fraudulently 
sureties  and  not  by  the  principal,  and  embezzled  and  converted  to  his  own 
where  the  principal  was  described  by  use  the  sum  of  %1i,800  of  the  money  of 
the  initials  only  of  his  Christian  name,  his  employers,  to  wit,  the  Af/jj^irri, 
See  also  Jackson  v.  State,  53  Kan.  349.  Kansas  dk  Texas  Railway  Company; 
For  the  K>rm  of  an  undertaking  void  and  whereas,  said  justice  having  held 
because  taken  before  a  person  having  a  court  for  the  examination  of  said  de- 
no  authority,  see  Morrow  v.  State,  5  fendant  on  said  charge,  and  having 
Kan.  563.  found  that  said  offense  has  been  com- 

1.  It  was  held  in   this  case  that  a  mitted,    and    that  there   is    probable 

recognizance    is   ambiguous    through  cause  to  believe  said   G.  W,  Barhley 

reciting  that  it  is  made  by  William  P.  guilty  of  committing  the  said  offense. 

Gay  and  William  T.  Gay,  and  con-  has  required   said  defendant  to  give 

ditioned  on  the  appearance  of  William  bail  in  the  above-mentioned  sum  for 

Gay,  under  proper  averments  in  the  his  appearance  to  answer  said  charge : 

petition,  it  is  competent  to  show  by  Now,  therefore,  the  condition  of  this 

evidence  that  the  William   Gay  who  recognizance  is  such  that  if  the  said 

was  bound  to  ball  was  William  P.  Gay.  G.  JV,  Barhley  shall  personally  appear 

S.  It  was  held  in  this  case  that  a  before   the  district  court  of  Bourbon 

recognizance  is  not  void  when  it  re-  county,  at  the  next  term  thereof,  to  be 

quires  the  defendant  to  appear  "at  the  held  in  the  court-house  in  the  city  of 

next  term  of  the  district  court"  of  the  I^ort  Scott,  in  said  county,  on  the  first 

proper  county,  but  does  not  designate  day  of  said  term,  then  and  there  to 

any  particular  day    of    the    term  or  answer  the  charge  aforesaid,  and  to 

month  for  such  appearance.  abide  the  order  of  said  district  court 

In  Barkley  v.  State,  15  Kan.  100,  the  in  the  premises,  and  not  depart  said 

recognizance  was  as  follows :  court  without  leave,  then   this  recog- 

*'  State  of  Kansas,  County  of  Bourbon —  nizance  to  be  void,  otherwise  of  force. 

In  Justice's  Court,  before  fVni.  **G,  W,  Barhley, 

Margrave,  Esq.,  J.  P.  George  Patter  son. ^^ 

'*  The  State  of  Kansas  against  G.  W.  8.  In  this  case,  Norton   v.  State,  40 

Barhley. — Charge  of  Embez-  Kan.  670,  it  was  held  that  the  recogni- 

zlement.  zance  was  good  although  it  was  con- 

"  We,  G.  W.  Barhley  as  principal,  and  ditioned  on  the  defendant's  appearing 
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lOtk  day  of  September^  in  the  year  iZ86^  Erank  Norttm^  M.  S. 
Burdicky  and  W.  S,  Clark  personally  appeared  before  G.  W. 
French^  a  justice  of  the  peace  in  and  for  the  county  aforesaid,  and 
jointly  and  severally  acknowledged  themselves  to  owe  the  state  of 
Kansas  the  sum  oi  fifteen  hundred  dollars,  to  be  levied  on  their 
goods  and  chattels,  lands  and  tenements,  if  default  be  made  in  the 
condition  following,  to  wit : 

The  condition  of  this  recognizance  is  such,  that  if  the  above-bound 
Frank  Norton  shall  personally  be  and  appear  before  the  said  dis- 
trict court  on  the  Jifth  day  of  October^  i885,  at  9  A.  M.,  and  then 
and  there  to  answer  to  the  charge  of  unlawfully  and  feloniously 
defiling  one  Tafnar  Allison^  a  female  under  i8  years  of  age,  by  car- 
nally knowing  her  while  confided  to  his  care  and  protection  by  her 
mother,  and  abide  the  judgment  of  the  court  and  not  depart  without 
leave,  then  this  recognizance  shall  be  void;  otherwise,  it  shall 
remain  in  full  force  and  virtue  in  law. 


KENTUCKY FOR  EXAMINATION  BEFORE  MAGISTRATE. 

Form  No.  3781. 
(Bullitt's  Crim.  Code  Kj.  (1895),  p.  141.) 

Richard  Roe  having  been  arrested  under  a  warrant  of  arrest  for 
the  charge  of  permitting  unlawful  gaming  in  a  house  of  which  he 
was  then  owner,  in  Franklin  county,  and  being  permitted  to  give 
bail  in  the  sum  of  six  hundred  dollars :  Now,  we,  Samuel  Shorty 
of  Shelby  county,  Kentucky,  and  William  West,  of  Henry  county, 
Kentucky,  do  hereby  undertake  that  the  above  named  Richard  Roe 
will  appear  •  before  y.  C.  Coleman,  justice  of  the  peace  of  Frank* 
lin  county  (or  before  John  C.  Herndon,  judge  of  the  Franklin 
county  court),  on  the  frst  day  of  August,  i877,  to  answer  to  the 
charge  in  said  warrant  specified,  and  then  and  there  surrender  him- 
self  into  custody,  and  will  not  thence  depart  without  being  lawfully 
discharged ;  and  if  he  fail  to  perform  either  of  these  conditions,  that 
we  will  pay  the  Commonwealth  of  Kentucky  the  sum  of  six  hun^ 
dred  dollars. 

Witness  our  hands  this  £6th  July,  i877.  Samuel  Short. 

William   West. 

Signed  and  taken  before  me  as  sheriff  of  Shelby  county. 

Jafkes  Bullock,  S.  S.  C. 

Form  No.  378^. 

(Bullitt's  Crim.  Code  Ky.  (189$),  p.  143.) 

Justices'  Court  of  Franklin  County  (or  Frankfort  Police  Court). 

Richard  Roe  being  in  custody,  charged  with  the  offense  oi  assault 
and  battery^  and  being  admitted  to  bail  in  the  sum  of  three  hundred 

in  the  **  said  district  court,'*  although    the  countj  in  the  venue  being  held 
no  district  court  had  been  mentioned ;    to  sufficiently  identify  the  court. 
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dollars  :  We,  Samuel  Short  and  William  West  of  Franklin  county^ 
hereby  undertake  that  the  above  named  Richard  Roe  will  appear 
before  the  court  of  Abraham  Kent^  a  justice  of  the  peace  for  Frank- 
lin county  (or  in  the  Frankfort  Police  Court) ,  on  the  15th  day  of 
July^  1 877,  to  answer  said  charge,  and  will  at  all  times  render  him- 
self amenable  to  the  orders  and  process  of  said  court  in  the  prosecu- 
tion of  said  charge;  and,  if  convicted,  will  surrender  himself  in 
execution  thereof ;  or,  if  he  shall  fail  to  perform  either  of  these  con- 
ditions, that  we  will  pay  to  the  Commonwealth  of  Kentucky  the 
sum  of  three  hundred  dollars. 

Witness  our  hands  this  10th  day  of  July^  i877. 

Samuel  Short. 
William  West. 

Taken  and  subscribed  before  me  as  justice  of  the  peace  for  Frank- 
lin county  (ox  judge  of  the  Frankfort  Police  Court)  ^  this  10th  day 
of  July,  i877.  G.  H.,  J.  P.  F.  C.  (or  J.  F.  P.  C.) 


KBNTUCKY  — FOR  EXAMINATION  IN  XXAMININO  COURT. 

Form  No.  3783. 
(Bullitt's  Crim.  Code  Kj.  (1895),  P-  Hi*) 

Richard  Roe  having  been  brought  before  yohn  C.  Herndon^ 
judge  of  the  Franklin  county  court  (or  justice  oy  the  peace Jbr  Frank- 
lin county) ,  for  an  examination  of  the  charge  of  having  permitted 
unlawful  gaming  in  a  house  of  which  he  is  owner  in  Franklin 
county,  and  being  allowed  to  give  bail  for  his  appearance  during 
the  examination  of  the  charge  :  Now  we,  Samuel  Shorty  and  Will- 
iam Westy  both  of  Franklin  county,  Kentucky,  do  undertake  that 
said  Richard  Roe  will  appear  in  said  examining  court  at  such  times 
a!nd  places  as  shall,  from  time  to  time,  be  specified  by  said  court,  and 
will  render  himself  amenable  to  all  the  orders  of  said  court  in  the 
examination  of  the  charge;  and  if  he  fail  to  perform  either  of 
the  said  conditions,  we  will  pay  to  the  Commonwealth  of  Kentucky 
six  hundred  dollars. 

Witness  our  hands,  this  1st  August ^  i877.  Samuel  Short. 

William  West. 

Taken  and  signed  before  me  as  judge  of  the  Franklin  county 
court  {or  justice  of  the  peace  for  Franklin  county). 

J.  C.  Herndon,  P.  J.  F.  C.  C.  (or  J.  P.  F.  C.) 


KENTUCKY FOR  TRIAL  WITHOUT  EXAMINATION. 

Form  No.  3784* 
(Bullitt's  Crim.  Code  K7.  (1895),  p.  H^-) 

(  Commencing  oj  in  Form  No.  3781^  and  continuing  down  to  *) 
in  the  Franklin  circuit  court  on  the  first  day  of  its  next  August 
term,  to  answer  said  charge,  and  will  at  all  times  render  himself 
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amenable  to  the  orders  and  process  of  said  court  in  the  prosecution 
of  said  charge ;  and,  if  convicted,  will  render  himself  in  execution 
thereof;  or,  if  he  fail  to  perform  {concluding  as  in  Eorm  No,  8781), 

KBNTUCKY FOR  TRIAL.  AFTER  EXAMINATION. 

Form  No.  3785- 

(Bullitf  8  Crim.  Code  Kj.  (1895),  p.  142.) 

Richard  Roe  being  in  custody  charged  with  the  offense  of  {nam" 
ing  or  briefly  describing  the  offense) ,  and  being  admitted  to  bail  in 
the  sum  of  six  hundred  dollars  :  Now  we,  Samuel  Shorty  of  Frank' 
lin  county,  Kentucky,  and  William  West^  of  Woodford  county, 
Kentucky,  hereby  undertake  that  the  above  named  Richard  Roe 
will  appear  in  the  Franklin  circuit  court  on  the  first  day  of  its 
next  August  term,  to  answer  said  charge,  and  will  at  all  times  ren- 
der  himself  amenable  to  the  orders  and  process  of  said  court  in  the 
prosecution  of  said  charge ;  and,  if  convicted,  will  render  himself  in 
execution  thereof ;  or,  if  he  shall  fail  to  perform  {concluding  as  in 
Form  No.  8781). 

MICHIGAN. 

Form  No.  3780. 
(Precedent  in  Daniels  v.  People,  6  Mich.  383.) 

State  of  Michigan,  county  of  Wayne ^  ss.  Be  it  remembered, 
that  on  the  5th  day  of  February y  one  thousand  eight  hundred  and 
fifty-seven y  before  me,  a  Circuit  Court  Commissioner  in  and  for  the 
county  aforesaid,  came  Willard  Daniels ^  as  principal,  of  Troy^  in 
Oakland  county,  and  Benjamin  Daniels y  Wilder  Winslaw,  yr., 
and  Alanson  C.  Daniels ^  as  sureties,  of  Troy^  in  the  county  afore- 
said, and  acknowledged  themselves  jointly  and  severally  indebted 
to  the  people  of  the  state  of  Michigan ,  in  the  sum  ol  four  thousand 
dollars,  to  be  levied  of  their,  and  each  of  their,  respective  goods  and 
chattels,  lands  and  tenements,  to  the  use  of  the  said  people,  if  de- 
fault be  made  in  the  condition  hereinunder  written. 

The  condition  of  the  foregoing  recognizance  is  such,  that  if  the 
said  Willard  Daniels^  who  stands  committed  by  B,  Rush  Baggy 
Esq. ,  police  justice  of  the  city  of  Detroit y  in  the  county  of  WaynCy 
aforesaid,  for  the  crime  of  incest,  shall  personally  be  and  appear  at 
the  next  March  term  of  the  said  Circuit  Court,  to  be  holden  at  the 
court-house  in  the  city  of  Detroity  in  said  county  of  WaynCy  on  the 
17th  day  of  March  next,  at  nine  o'clock  in  the  ybr^noon  of  that 
day,  and  shall  then  and  there  plead  to  said  charge,  and  stand  trial 
thereon,  and  shall  not  depart  therefrom  without  leave  of  the  court, 
and  shall  abide  the  order  and  direction  of  said  court  in  the  premises, 
the  said  recognizance  shall  be  null  and  void,  otherwise  be  and  re- 
main in  full  force  and  virtue.  Willard  Daniels,  (seal)  Benja* 
min  Daniels,  (seal)  Wilder  WinsloWy  yr.  (sbal)  Alanson 
C,  Daniels,     (seal) 
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MISSISSIPPI. 

Form  No.  3787* 
(Miss.  Anno.  Code  (1892),  4  1400.) 
State  of  Mississippi,  ) 
Sunflower  County.     \ 

We,  yohn  Doe^  principal,  and  Samuel  Short  and  WiUiam  Westy 
sureties,  agree  to  pay  the  state  of  Mississippi  three  hundred  dol- 
lars, unless  the  said  john  Doe  shall  appear  at  the  next  term  of  the 
Circuit  Court  of  Sunflower  County,  and  there  remain  from  day  to 
day  and  term  to  term  until  discharged  by  law,  to  answer  a  charge 
of  (here  name  the  offense  if  it  has  a  generic  name;  if  not,  descrihe 
it)  A  John  Doe. 

Approved  :  Abraham  Kent.  Samuel  Short, 

Willliam  West. 

MISSOURI.* 

Form  No.  37S8* 

(Precedent  in  Carpenter  v.  State,  8  Mo.  291.) 

Be  it  remembered,  that  on  the  2Sth  day  of  yuly,  in  the  year  18^, 
Coonrod^  Carpenter,  Joseph  Parks,  Frederick  H,  Dryden  and 
Thomas  Dryden,  personally  appeared  before  me,  Lee  M.  Dade,  one 
of  the  justices  of  the  peace  in  and  for  the  county  aforesaid,  and 
jointly  and  severally  acknowledge  themselves  to  owe  the  State  of 
Missouri  the  sum  of  tivo  thousand  dollars,  to  be  levied  of  their 
goods  and  chattels,  lands  and  tenements,  if  default  be  made  in  the 
condition  following.  The  condition  of  this  recognizance  is  such, 
that  if  the  above  Coonrod  Carpenter  shall  punctually  be  and  appear 
before  the  Circuit  Court,  on  the  first  day  of  the  next  term  thereof, 
next  to  be  holden  in  and  for  the  county  aforesaid,  then  and  there  to 
answer  to  a  charge  of  manslaughter,  and  abide  the  judgment  of  the 
court,  and  not  depart  without  leave,  then  this  recognizance  shall  be 
void,  otherwise  it  shall  be  and  remain  in  full  force  and  virtue  in 
law.  Conrad^  Carpenter. 

Frederick  H.  Dryden. 

TTiomas  Dryden. 

Joseph  Parks. 

nsbhaska. 

Form  No.  37  S9- 
(Precedent  in  Irwin  v.  State,  xo  Neb.  326.) 

The  State  of  Nebraska, 
Johnson  county. 
Be  it  remembered  that  on  the  seventeenth  day  of  SeptenAer,  i87&, 

1.  For  a  note  discussing  the  Ian-  Mackey,  55  Mo.  51;    State  v.  Ran- 

guage  which  must  be  used  in  the  de-  dolph,  aa  Mo.  475. 

scription  of   the  offense,  see    suprm^  8.  This    recognisance    was    condi- 

note  5,  p.  58.  tioned  for  the  appearance  of  **  Coonrod 

S.  See  also  precedents  in  State  v,  CarfenUr "  and  was  signed  "  Cdnrvfd 
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Rowin  Irwin^  of  yohnsan  county  and  state  of  Nebraska^  and  Isaac 
Irwin  and  Timothy  Hesket^  of  Johnson  county  and  state  aforesaid, 
appeared  personally  before  the  undersigned,  in  and  for  the  county  of 
yohnsan^  and  jointly  and  severally  acknowledged  themselves  to  be 
indebted  to  the  state  of  Nebraska  in  the  sum  of  three  hundred^  to  be 
made  and  levied  of  their  respective  goods,  chattels,  lands,  and  tene- 
ments, to  be  void,  however,  if  the  said  Rowin  Irwin ^  who  has  been 
committed  to  the  common  jail  of  Johnson  county,  Nebraska,  shall 
personally  be  and  appear  before  the  district  court  on  the  eighth  day 
of  October^  i87P,  at  10 o'clock  ^.M.  of  said  day,  to  answer  a  charge 
preferred  against  him  for  the  crime  of  assault  with  intent  to  kill, 
and  to  do  and  receive  what  shall  be  enjoined  by  said  court  upon 
him,  and  shall  not  depart  the  said  court  without  leave. 
Witness  our  hands  this  seventeenth  day  of  September^  i87P. 

Rowin  Irwin. 
Isaac  Irwin. 
Timothy  Hesket. 

NEW    YORK  — GENERALLY. 

Form  No.  3790. 
(I  Birds.  Rer.  Stat.  N.  Y.  (1896),  p.  136,  4  130.) 

An  order  having  been  made  on  the  fifteenth  day  of  November ^ 
eighteen  hundred  and  ninety-six^  by  Aoraham  Kent^  a  justice  of  the 
peace  of  the  town  of  Huntington^  that  John  Doe  be  held  to  answer 
upon  a  charge  of  {^stating  briefly  the  nature  of  the  crime)  y'^  upon 
which  he  has  been  duly  admitted  to  bail  in  the  sum  oijive  hundred 
dollars. 

We,  John  Doe^  defendant,  of  said  Huntington^  by  occupation  a 
barber^  and  Samuel  Shorty  by  occupation  a  carpenter ^  and  William 
West,  by  occupation  a  druggist,  both  of  said  Huntington,  sureties, 
hereby  undertake,  jointly  and  severally,  that  the  above-named  John 
Doe  shall  appear  and  answer  the  charge  above  mentioned,  in  what- 
ever court  it  may  be  prosecuted;  and  shall  at  all  times  render 
himself  amenable  to  the  orders  and  process  of  the  court ;  and,  if  con- 
victed, shall  appear  for  judgment,  and  render  himself  in  execution 
thereof ;  or,  if  he  fail  to  perform  either  of  these  conditions,  that  we 
will  pay  to  the  people  of  the  state  of  New  Tork  the  sum  of  flve 
hundred  dollars.  John  Doe. 

Entered  into  and  acknowledged  before^  Samuel  Short. 

me  this  16th  day  of  November,  1^96.  \  William   West. 

Abraham  Kent,     ) 
Justice  of  the  Peace. 

Carpenter.^*    It  was  held  that  if  con-  1.  Or  other  magistrate  making  the 

sidered  a  misnomer  of  the  Christian  ordef,  as  the  case  may  be. 

name   of    Carfenier   the   error   was  S.  For  a  note  discussing   the  Ian- 

waived  bj  signing  the  recognizance,  he  giuige  necessary  id  the  descHptloa  of 

himself  admitting  that  he  was  the  per-  Uie    offense^  see   supra,    note   5,  p. 

son  therein  named  Coonrod  Carfenter,  58. 
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NBW   YORK TAKEN   BY   POLICB   CAPTAIN. 

Form  No.  379  z« 

(I  Birds.  Rev.  Stat.  N.  Y.  (1896),  p.  124,  %  116.) 

We,  John  Doe^  defendant,  and  Samuel  Shorty  residing  at  ntunber 
SOI  W.  20th  St.,  in  Neftv  York  City,  and  William  West,  defend- 
ant,i  residing  at  118  W.  19th  St.,  New  fork  City,  hereby  jointly 
and  severally  undertake  that  the  above  yohn  Doe,  defendant,  shall 
appear  and  answer  the  complaint  (describing  it  briefly)^  before  the 
magistrate  before  whom  he  would  be  arraigned  if  not  bailed  on 
the  Jirst  day  of  December,  eighteen  hundred  and  ninety^six,  at  10 
o'clock,  to  answer  to  the  complaint,  and  there  remain  to  answer, 
subject  to  any  order  of  the  magistrate,  and  render  himself  in  execu- 
tion thereof,  or  if  he  fail  {concluding  as  in  Form  No.  S790). 


NSW  YORK  —  PERSON AL   UNDERTAKING  AND   DBPOSIT. 

Form  No.  379s* 
(X  Birds.  Rev.  Stat.  N.  Y.  (1896),  p.  124,  i  116.)  S 

I,  Richard  Roe,  defendant,  residing  at  number  308  West  Twen-^ 
tieth  street,  in  the  city  of  New  Tork,  hereby  personally  undertake 
and  agree  that  I  will  appear  and  answer  to  the  complaint  of  violat- 
ing the  ordinances  of  the  corporation  of  the  city  of  New  Tork,  to 
wit :  {here  briefly  state  the  charge^  before  the  magistrate  before 
whom  I  would  be  arraigned  if  not  bailed,  on  the  twenty-fourth  day 
of  May,  eighteen  hundred  and  ninety -seven,  at  nine  o'clock  in  the 
forenoon  to  answer  to  the  complaint  and  there  remain  and  answer 
subject  to  any  order  of  the  magistrate,  and  render  myself  in  execu-- 
tion  thereof,  or  if  I  fail  to  perform  either  of  these  conditions  then  I 
will  pay  to  the  people  of  the  state  of  New  Tork  the  sum  of  one  hun- 
dred dollars,  to  secure  which  payment  there  has  been  deposited 
herewith  {if  money,  state  amount;  if  personal  property,  briefly  de^ 
scribe  it).  Richard  Roe, 

State  of  New  York,  )  ^^ 

City  and  County  of  New  Tork.  ) 

Richard  Roe,  being  duly  sworn  says  that  he  is  the  owner  of  the 
personal  property  mentioned  and  described  in  the  foregoing  under- 
taking and  is  authorized  to  and  hereby  does  pledge  and  deposit  the 
same  as  security  for  the  appearance  of  the  defendant  to  answer 
the  complaint  made  against  him.  Richard  Roe. 

Subscribed  and  sworn  before  me 

this  18th  day  of  May,  iS97. 

yames  ^uirk.  Captain  of 
Police  of  the  City  of  New  Tork. 

1.  So  in  I  Birds.  Rev.   Stat.  N.  Y.    guag^  necessary  in  the  description  of 
(1889)    109,  N.  Y.  Code  Crim.  Proc.    Uie    offense,    see    9upra,  note  5,    p. 
(1891),  f  554,  and  so  also  in  the  origi-    58. 
nal.  8.  See  also  3  Sanb.  &  B.  Anno.  Stat.. 

S.  For  a  note  discussing  the  Ian-    Wis.  (1889),  k  ^^^* 
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NORTH   CAROLINA.^ 

Form  No.  3793. 

(Precedent  in  State  v.  Ednej,  a  Winst.  L.  (N.  Car.)  73.) 

Klnow  all  men  by  these  presents,  that  we,  J.  A.  Shocks  Carol 
Walton^  James  T.  Holhert^  Daniel  Mayherry^  G,  W,  Walker y  and 
B.  M.  Bdney^  are  held  and  firmly  bound  to  the  State  of  North  Caro- 
lina in  the  sum  of  two  thousand  dollars,  for  the  faithful  payment 
whereof  we  hereby  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators. 

The  condition  of  the  above  obligation  is  such :  Whereas,  the  above 
bounden,  y.  A.  Shocks  Carol  Walton^  James  7*.  Holhert^  Daniel 
May  berry  y  and  G.  W,  Walker  ^  have  been  regularly  committed  to 
the  common  jail  in  and  for  the  county  of  Buncombe  in  said  State, 
charged  with  the  crimes  of  larceny,  robbery  and  burglary;  and, 
whereas,  on  application  to  the  Hon.  W,  M.  Shipp^  one  of  the  Judges 
of  the  Superior  Courts  of  Law  and  Equity  in  and  for  said  State,  he 
has  ordered  that  said  last  named  parties  be  allowed  bail  in  the  sum 
of  two  thousand  dollars  each,  the  bond  to  be  received  by  B.  J, 
Smith  and  W.  W.  McDowell,  Justices  of  the  Peace  :  now  if  the  said 
y.  A,  Shock,  Carol  Walton,  yames  T,  Holbert,  Daniel Mayberry, 
and  G.  W.  Walker,  and  each  of  them,  shall  well  and  truly  make 
their  and  his  personal  appearance  before  the  Judge  of  the  Superior 
Court  of  Law,  to  be  held  in  and  for  the  county  of  Buncombe  afore- 
said, on  the  6th  Monday  after  the  J^th  Monday  in  April,  A.D. 
i8^4«  ^^^  if  they  and  each  of  them  shall  well  and  truly  make  their 
and  his  personal  appearance  before  the  Judge  of  any  Court  of  Oyer 
and  Terminer  that  may  be  ordered  to  try  criminal  cases  in  and 
for  the  county  of  Buncombe  aforesaid,  at  any  time  before  the 
said  Superior  Court,  and  not  depart  the  Court  aforesaid  until 
lawfully  discharged,  then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  effect;  and  it  is  expressly 
imderstood  that  the  above  bond  is  for  the  several  appearance  of 
the  last  named  parties ;  and  that  the  forfeiture  is  to  be  the  for- 
feiture of  the  said  sum  of  two  thousand  dollars  for  the  default  of 
each  and  every  one  of  the  said  last  named  parties. 

P.  C   Walton.  ^sxAL^ 

yames  T,  Holbert,  (sbal)^ 

his 
Daniel  X  Mayberry,     (ssal) 

mark 
y.  A.  Shock.  (seal) 

G.  W.  Walker.  Jseal) 

B.  M.  Edney.  (seal) 


1.  For  a  bail  bono  void  because  taken  before  an  officer  having  no  authority, 
see  State  v.  Hills,  a  Der.  L.  (N.  Car.)  556. 
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OHXO.^ 

Form  No.  3794* 
(Precedent  in  Millikin  v.  State,  ai  Ohio  St.  636.) 

The.  State  of  Ohio,  Butler  county,  as.  Probate  Court. 

Be  it  remembered  that  on  the  21st  day  of  January^  eighteen  hun- 
dred and  sixty-eighty  James  F.  Burch^  Thomas  Millikin  and  James 
B,  Millikin^  personally  appeared  in  open  court  and  jointly  and 
severally  acknowledged  themselves  to  owe  and  be  indebted  to  the 
State  of  Ohio,  in  the  sum  of  six  hundred  dollars,  to  be  levied  of 
their  goods  and  chattels,  lands  and  tenements,  if  default  be  made  in 
the  condition  following,  to  wit :  The  condition  of  this  recognizance 
is  such,  that  if  the  above  bound  James  E.  Burch  shall  personally  be 
and  appear  before  the  court  of  common  pUaSy  within  and  for  the 
county  aforesaid,  on  the  first  day  of  the  next  term  thereof,  to  wit, 
on  the  10th  day  of  February ^  18S8,  and  then  and  there  to  answer  to 
the  charge  of  stealing  a  gelding  in  Butler  county,  Ohio,  and  abide 
the  judgment  of  said  court  0/  common  pleas,  and  not  depart  without 
leave,  then  this  recognizance  shall  be  void,  otherwise  it  shall  be  and 
remain  in  full  force  and  virtue  in  law. 

Witness,  His 

Dan* I  Butler.  James  E,  X  Burch. 

Mark. 
Thomas  Millikin. 
James  B.  Millikin. 

ORB6ON  — TAKSN  BY  RXCORDBR. 

Form  No.  3  795* 

(Precedent  in  Whitnej  v.  Darrow,  5  Oregon  443.) 

In  the  Recorder'' s  Court  for  the  City  of  Salem,  Marion  County, 

State  of  Oregon : 
Before   James    Coffey,  Recorder,  and  ex  officio  Justice  of  the 
Peace. 
State  of  Oregon  ) 

V.  >  Undertaking. 

Erank  Hibler.   ) 

An  order  having  been  made  on  the  2^th  day  of  March,  i87^,  by 
James  Coffey,  said  recorder  of  the  city  of  Salem  in  said  county  and 
State,  that  the  said  Erank  Hibler  be  held  to  answer  upon  a  charge 
of  arson,  upon  which  he  has  been  duly  admitted  to  bail  in  the  sum 
oijive  hundred  dollars,  we,  William  Darrow  oi  the  county  of  Polk, 
State  of  Oregon,  farmer,  and  Susan  Whitley  and  William  Delaney 
of  Marion  County,  Oregon,  hereby  undertake  that  the  above  named 
Erank  Hibler  shall  appear  and  answer  the  charge  above  mentioned, 
in  whatever  court  it  may  be  prosecuted,  and  shall  at  all  times  render 

1.  For  the  form  ol  a  bail  bond  void  because  taken  before  one  having  no 
authority,  see  State  v.  West,  3  Ohio  St.  515. 
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hio^lf  amenable  to  the  orders  and  process  of  the  court,  and,  if  con- 
victed, shall  appear  for  judgment  and  render  himself  in  eaoecution 
thereof,  or,  if  he  fail  to  perform  either  of  these  conditions,  we  will 
pay  the  State  of  Oregon  the  sum  oifive  hundred.^ 

William  Darrtrw. 

Susan  Whitley. 

William  Delaney. 

ORBGON TAKBN  BY  JU8TICB. 

Form  No.  3796. 
(I  Hill's  Anno.  Laws  Oregon  (189a),  k  3i54«) 

Justice^ s  Court  for  the  Precinct  of  Toncalla^  State  of  Oregon, 
county  of  Douglas. 

A  criminal  action  having  heen  commenced  on  the  Jirsl  day  of 
December,  iS96,  in  the  justice^ s  court  aforesaid  against  yohn  Doe 
for  the  crime  of  (designating^  it  generally),^  and  he  haying  been 
dttly  admitted  to  bail  by  the  justice  of  said  court  in  the  sum  of  Jive 
hundred  dollars, 

We,  Samuel  Shorty  of  Pleasant  Home,  in  said  county,  farmer, 
and  William  West,  of  Bridal  Veil  in  said  county,  yar»f^r,  hereby 
undertake  that  the  above-named  yohn  Doe  shall  appear  at  the  time 
and  place  fixed  for  the  trial  of  the  above-mentioned  action,  in  what- 
ever court  it  may  be  prosecuted,  and  shall  at  all  times  render  him- 
self amenable  to  the  orders  and  process  of  the  court,  and,  if  convicted, 
shall  appear  for  judgment,  and  surrender  himself  in  execution  there- 
of; or  if  he  fail  to  perform  either  of  those  conditions,  that  we  will 
pay  to  the  state  of  Oregon  the  sum  oijive  hundred  dollars. 

Samuel  Short, 
William  West. 

PBNNSYLVAMIA. 

Form  No.  3797. 

(Precedent  in  Rhoads  v.  Com.,  15  Pa.  St.  373.) 

CUy  of  Philadelphia,  ^. 

We,  Rodney  Eaton  and  Andrev)  Rhoads,  do  jointly  and  severally 
acknowledge  ourselves  indebted  to  the  commonwealth  of  Pennsyl- 
vania in  the  sum  oijive  thousand  dollars  of  good  and  lawful  money, 
to  be  levied  on  our  or  either  of  our  goods  and  chattels,  lands  and 
tenements,  to  the  use  of  said  commonwealth,  if  default  shall  be 
made  in  the  condition  hereafter  mentioned. 

Whereas  the  said  Rodney  Eaton  has  been  charged  on  oath  of 
■£.  Kimber  and  others,  before  the  recorder  of  the  city  of  Philadel- 
phia^ with  conspiracy  to  cheat  and  defraud,  etc.,  now,  therefore, 

!•  In  this  case,  Whitney  v.  Darrow,  2.  For  a  note  discussing  the  Ian- 

5  Oregon  443,  it  was  held  that  in  an  guage  necessary  in  the  description  of 

action  upon  a  bail  bond  in  which  the  the    offense,   see   sufra,    note    5,    p. 

word  "dollars"  is  omitted,  the  word  58. 
°tty  be  supplied. 
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the  condition  of  the  above  recognizance  is  such  that  if  the  above 
named  Rodney  Eaton  shall  personally  appear  at  the  next  term  of 
the  Court  of  Quarter  Sessions  to  be  holden  in  and  for  the  city  and 
county  of  Philadelphia^  to  answer  the  said  charge,  or  such  other  as 
may  be  tnere  preferred  against  him,  and  not  depart  therefrom  without 
the  leave  of  the  said  court,  then  the  above  recognizance  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue.  A.  Rhoads, 

Rodney  Eaton. 

Form  No.  3798. 

(Precedent  in  Fox  v.  Com.,  8i*  Pa.  St.  513.) 

The  Commonwealth  of  Pennsylvania  )    g^^  ^^^^^^  ^^    Receiving 

John  ^Fisher.  ]       ®*°^^°  ^°^' 

I,  George  L.  Tallman^  608  Beach  Street^  do  acknowledge  myself 
indebted  to  the  Commonwealth  of  Pennsylvania  in  the  sum  of  six 
hundred  dollars,  to  be  levied  of  my  lands  and  tenements,  goods  and 
chattels,  conditioned  that  if  John  Fisher  shall  be  and  appear  at  the 
next  Court  of  Quarter  Sessions^  viz.,  September  Term  of  said  Court, 
then  and  there  to  answer  all  such  charges  as  may  be  preferred  against 
the  said  yohn  Fisher^  and  shall  abide  and  not  depart  the  Court 
without  leave,  then  this  recognizance  to  be  void  and  of  no  effect ; 
otherwise  to  remain  in  full  force  and  virtue. 

George  L,  Tallman.     (sbal) 

TBNNBS9BB. 

Form  No.  3799* 

(Tenn.  Code  (1896),  $  71 17.) 

State  of  Tennessee, 
Smith  County. 

We,  yohn  Doe^  Samuei.  Short  and  William  West^  agree  to  pay 
to  the  State  of  Tennessee ^t;^  hundred  dollars,  unless  the  said  yohn 
Doe  appear  at  the  next  term  of  the  circuit  court  of  Smith  county, 
to  answer  for  the  offense  of  larceny  (or  as  the  case  mav  6e)^  and 
does  not  depart  the  court  without  leave.  yohn  Doe, 

Approved,  Samuel  Short* 

Abraham  Kent^  William  West. 

Justice  of  the  Peace. 

UTAH. 

Form  No.  3800. 

(Precedent  in  U.  S.  v,  Eldredg^,  5  Utah  163.) 

Territory  of  Utah,  County  of  Salt  Lake — ss. :  Before  Edward 
B,  Critchlow^  Esquire,  commissioner  of  the  supreme  court  of  said 
territory,  complaint  having  been  made  before  said  commissioner  on 
the  sixteenth  day  of  February^  iS86^  charging  George  ^.  Cannon 
with  having  committed  the  crime  of  unlawful  cohabitation  with 
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more  than  one  woman  between  the  twenty-fifth  day  of  March^  A.D. 
i8(95,  and  the  first  Aai,y  of  y^ly^  A.D.  lo^J,  and  said  George  J^. 
Cannon  having  been  brought  before  said  commissioner  by  virtue  of 
a  warrant  in' due  form  of  law  issued  upon  said  complaint,  to  answer 
thereto,  and,  upon  examination  being  waived  by  defendant,  said  de- 
fendant having  been  held  to  answer  thereon,  and  admitted  to  bail 
by  said  commissioner  in  the  sum  of  %10fiOO^  we,  Francis  Arm- 
strong and  H.  S,  El^redge,  hereby  undertake  that  the  above- 
named  George  ^.  Cannon^  defendant,  will  appear  and  answer  the 
charge  above  mentioned  in  the  district  court  of  the  third  judicial 
district  of  said  territory^  to  be  holden  at  Salt  Lake  City,  in  said 
judicial  district,  on  the  seventeenth  day  of  March  next,  or  in  what- 
ever court  it  may  be  prosecuted,  and  will  at  all  times  hold  himself 
amenable  to  the  orders  and  process  of  the  court ;  and,  if  convicted, 
will  appear  for  judgment,  and  render  himself  in  execution  thereof; 
or,  if  he  fail  to  perform  either  of  these  conditions,  we  will  pay  to 
the  United  States  of  America  the  sum  of  $10,000. 

Erancis  Armstrong 
H.  S.  Eldredge. 

VIRGINIA.* 

Form  No.  3801. 

(Precedent  in  Tjler  v,  Greenlaw,  5  Rand.  (Va.)  711.) 

Be  it  remembered  that  on  the  8th  September,  in  the  year  of  our 
Lord  ii26,  David  Greenlaw,  of  the  county  of  Richmond,  laborer^ 
James  Shepherd,  of  the  said  county,  laborer,  Dominic  Bennehan, 
of  the  said  county,  laborer,  and  Richard  O.  Jeffries,  of  the.  said 
county,  laborer,  came  before  us,  three  of  the  Commonwealth's  Jus- 
tices of  the  Peace   for  the  county  of  Richmond,   and  severally 
acknowledged  themselves  to  be  indebted  to  John  Tyler,  Esquire, 
Governor  or  Chief  Magistrate  of  the  Commonwealth  of  Virginia, 
and  his  successors,  that  is  to  say :  the  said  David  Greenlaw,  in  the 
smn  of  three  thousand  dollars,  and  the  said  James  Shepherd,  Dom* 
inic  Bennehan,   and  Richard    O.    Jeffries,   in   the  sum   of  one 
thousand  dollars  each,  to  be  respectively  levied  of  their  lands  and 
tenements,  goods  and  chattels,  if  the  said  David  Greenlaw  shall 
make  default  in  the  performance  of  the  condition  underwritten. 

The  condition  of  this  recognizance  is  such,  that  if  the  above  bound 
David  Greenlaw  shall  personally  appear  before  the  Common- 
wealth's Justices^  assigned  to  keep  the  peace,  in  and  for  the  county 
Aforesaid,  on  Monday,  the  18th  day  of  this  month,  then  and  there 
to  answer  the  Commonwealth  aforesaid,  for  and  concerning  a  charge 
t^imt  him,  on  behalf  of  the  Commonwealth,  for  knowingly  and 

1.    See  also  Com.  v,  Linton,  2  Va.  on  nul  iiel  record  pleaded  in  an  action 

Cas>476.  on  the  bond,  Judgment  ought  to  be 

fl.  While  the  condition  of  this  recog-  rendered  for  tne  plaintiff,  because  the 

nixaoce  does  not    specify  the    court  statute  points  out   that   as   the  only 

house   of  the    county   as    the   place  place  where  the  examination  shall  tie 

where  the  prisoner  is  to  appear,  yet  had. 
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feloniousiy  passing,  at  different  times,  a  considerable  amount  of 
notes,  counterfeit,  on  the  Bank  of  Virginia,  to  yames  V.  Berricky 
with  which  the  said  David  Greenlaw  stands  charged  before  us,  and 
to  do  and  receive  what  by  the  said  Court  shall  then  and  there  be 
ordered  and  adjudged,  and  shall  not  depart  thence  without  the  leave 
of  the  said  Court,  then  this  recognizance  shall  be  void  or  else  to 
remain  in  full  force  and  virtue.       D.  Greenlaw.  ^ssal' 

yames  Shepherd.  isbal 

Dominic  JSennehan.       i  sbal 
Richard  O.  yeffries.     (sbal^ 


WISCONSIN BBFORB   JUSTICB. 

FofinNo.  380a. 
(Sanb.  &  B.  Anno.  Sut.  Wis.  (1889),  ^  4746.) 

State  of  Wisconsin,  Walworth  County,  ss. 

We,  yohn  Doe^  Samuel  Shorty  and  William  West  hereby  g^ve 
bail  in  the  sum  of  five  hundred  dollars  for  the  appearance  of  said 
yohn  Doe  *  upon  the ^rst  day  of  December ^  A.D.  i8P^,  at  11  -/4.M. 
of  that  day,  before  Abraham  Kent^  a  justice  of  the  peace  of  said 
county,  at  his  office  in  the  town  (or  city)  of  Sprin^Aeldy  in  said 
county,  to  answer  a  criminal  prosecution  for  (state  o^nse).^ 

Dated  November  24^  i896.  ^ohn  Doe. 

Samuel  Short. 
William  West 

WISCONSIN AT   NBXT   TBRM. 

Form  No.  3803. 
(Sanb.  &  B.  Anno.  Stat.  Wis.  (1889),  $  4811.) 

(  Commencing  as  in  Form  No.  8802^  and  continuing  down  to  *) 
at  the  next  regular  term  of  the  circuit  court  for  Walworth  county, 
to  answer  a  criminal  prosecution  (concluding  as  in  Form  No,  880%). 


WISCONSIN PROM  TBRM  TO  TBRM. 

Form  No.  3804. 
(Sanb.  &  B.  Anno.  Stat.  Wis.  (1889),  ^  4811.) 

(  Commencing  as  in  Form  No.  8802 ,  and  continuing  down  to  *) 
at  the  next  regular  term  of  the  circuit  court  for  Walworth  county,  to 
answer  a  criminal  prosecution  for  (state  the  offense)  ^^  and  from  term 
to  term  thereafter  until  discharged  by  law. 

(Date  and  signatures  as  in  Form  No.  8802,) 

1.  For  a  note  discussing  the  language  necessary  in  the  description  of  the 
offense,  see  aufra^  note  5i  p.  58. 
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WISCONSIN— IN  MUNICIPAL  COURT, 

Form  No.  3805. 
(Precedent  in  State  v.  Wettstein,  64  Wis.  335.) 

Court. 


State  of  Wisconsin,  \  ,^  x>r„«:^:,.oi 
IV 7  1.  r^  i-  r  An  Municipal 
Mtl'waukee  County.  \  '^ 


The  State  of  Wisconsin, 

against  \  No.  — ,  January  Term,  A.D.  i8^4« 

Moses   Wettstein.        ) 

We,  Moses  Wettstein^  as  principal,  and  Philip  Carpeles  and 
Bernhard  Schram^  as  sureties,  hereby  give  bail  in  the  sum  of 
%lfiO0  for  the  appearance  of  said  Moses  Wettstein  at  the  present 
term  of  the  municipal  court  for  Milwaukee  county,  to  answer  to  a 
criminal  prosecution  for  obtaining  goods  under  false  pretenses,  and 
from  term  to  term  thereafter,  until  discharged  by  law. 
Dated  January  12th,  A.D.  18^-f. 

M.   Wettstein.  ^sbalj 

Phillip  Carpeles.       (sbal^ 
Bernhard  Schram,     (sbal^ 

ihh)   When  Admitted  to  Bail  by  Habeas  Corpus 

Form  No.  3806. 

(Precedent  in  People  v.  Love,  19  Cal.  677.) 

State  of  California,  ) 
County  of  Amador.    \ 

In  the  matter  of  the  People  of  the  State  of  California  v.  George 
Dodge. 

Whereas  the  above  named  defendant  was  held  by  Justice  M.  J, 
Little,  Township  No.  1,  county  and  State  aforesaid,  on  an  exam- 
ination held  before  him  on  the  first  day  of  March,  A.D.  i%61,  to 
answer  to  the  charge  of  grand  larceny,  alleged  to  have  been  com- 
mitted by  said  defendant  at  said  county  on  or  about  the  twenty-sixth 
day  of  January,  1S6I.  And  whereas,  said  Justice  in  his  commit- 
ment of  defendant  to  the  custody  of  the  Sheriff  of  said  county  failed 
to  state  therein  that  the  defendant  was  entitled  to  bail.  And 
whereas,  defendant  by  writ  of  habeas  corpus  this  day  sued  out  in  said 
county  was  thereby  brought  before  the  County  Judge  of  said  county 
on  said  writ  for  the  purpose  of  giving  bail.  And  whereas,  on  the 
hearing  of  said  writ  of  habeas  corpus  before  the  Honorable,  the 
County  Judge,  the  said  Judge,  on  a  full  investigation  of  said  writ, 
ordered  that  said  defendant,  George  Dodge,  now  imprisoned  as  set 
forth  in  said  writ,  be  admitted  to  bail  in  the  sum  of  $1,000,  and 
that  upon  giving  such  bail  bond  that  the  defendant,  George  Dodge, 
be  discharged  from  arrest  and  imprisonment. 

.  Now,  therefore,  we,  P.  M,  Dodge  and  Samuel  Love,  of  the  State 
aforesaid  and  householders  therein,  for  and  in  consideration  of  the 
premises^  and  of  the  discharge  of  said  defendant  George  Dodge, 
from  his  arrest  and  imprisonment  as  above  stated,  do  by  these  pres- 
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ents  undertake  and  promise  in  the  penal  sum  of  %lfiO0^  that  the 
said  defendant  shall  be  and  appear  before  any  Court  haying  juris- 
diction of  said  cause,  if  said  defendant  shall  be  required  so  to 
appear,  and  answer  any  charge  that  may  be  found  against  him,  and 
at  all  times  to  render  himself  amenable  to  the  order  of  the  Court  in 
which  said  action  is  tried,  and  if  found  guilty,  to  render  himself  in 
execution ;  and  if  defendant  fail  in  either  case,  then  we  bind  our- 
selves jointly  and  severally  unto  the  State  of  California  ^  in  the 
penal  sum  of  %1,000,  and  for  the  payment  of  which  we  bind  our- 
selves, our  heirs  and  executors  firmly  by  these  presents. 

Jackson,  March  11th,  i861.  P.  M.  Dodge. 

Samuel  Love. 

(ec)  After  Continuance, 

Form  No.  3807. 
(Precedent  in  Hannum  v.  State,  38  Ind.  34.) 

We,  Eli  Kessler,  Joseph  Breen,  y,  C.  Hannum^  and  Henry  S. 
Dewey,  of  the  county  of  Carroll  and  state  of  Indiana,  are  held  and 
fiumly  bound  unto  the  State  of  Indiana,  in  the  penal  sum  of  six 
hundred  dollars  each,  for  the  payment  of  which  we  bind  ourselves, 
executors,  and  administrators.  Sealed  and  signed  this  21st  day  of 
September,  i869. 

The  condition  of  the  above  obligation  is  such  that,  whereas  the 
above  bound  Eli  Kessler  and  Joseph  Breen  have  been  arrested  on 
a  warrant  issued  by  D,  P.  Helser,  J.  P.,  in  said  county,  on  the 
charge  of  g^rand  larceny,  and  the  examination  of  said  cause  is  con- 
tinued to  September  26th,  iS69,  at  ten  o'clock,  ^.M.  Now,  if  the 
said  Kessler  and  Breen  shall  be  and  appear  before  the  said  justice 
at  said  time  of  examination,  and  not  depart  therefrom  without  leave, 
then  this  bond  shall  be  void,  else  to  remain  in  full  force  and  virtue 
in  law.  E,  Kessler.  (sbal) 

his 
Joseph  X  Breen.     (sbal) 

mark. 
J.  C  Hannum.       ^sbal^ 
^  Henry  Dewey ^  (sbal) 

Form  No.  3808. 

(Precedent  in  Tillson  v.  State,  99  Kan.  453.)  ^ 

Before  Geo.  M.  Ever  line.  Justice  of  the  Peace  of  Monroe  Town- 
ship, Anderson  Countv,  Kansas. 
The  State  of  Kansas,  Plaintiff,  v.  Philip  Masterson,  Defendant. 

1.  It  was  held  in  this  case  that  the  satisfies  a  statute  requiring  that  the 

words  '*  the  State  of  California,"  and  bond  shall  be  given  in  the  other. 
**  the  People  of  the  State  of  Califor-        a.  In  Tillson  v.  Sute,  39  Kan.  453, 

nia,"  describe  the  same  parties,  and  that  it  was  held  that  a  recognizance  was 

a  bond  given  in  one  name  sufficiently  good  although  signed  by  the  surety 
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Whereas,  the  above-entitled  action  is,  this  twenty-ninth  day  of 
July^  iS81f  continued  to  the  sixth  day  of  August,  loSl,  now,  there- 
fore, I,  the  undersigned,  bind  myself  to  the  state  of  Kansas  in  the 
sum  of  three  hundred  dollars  for  the  appearance  of  said  Philip 
Masterson^  defendant,  before  the  above-named  justice  of  the  peace, 
on  said  last-named  date,  at  9  o'clock  ^.M.,  for  examination  in  said 
cause.  Wm.  S,  Tillson, 

Form  No.  3809. 
(Precedent  in  Moorehead  v.  State,  38  Kan.  490.) 

The  State  of  Kansas  v.  Henry  Moorehead. — November  Term,  18^^. 

Whereas  the  action  above  entitled  has  been  continued  until  the 
next  regular  term  of  said  court,  and  whereas  the  said  defendant  has 
been  required  to  enter  into  a  recognizance  in  the  sum  of  three  hun* 
dred  dollars  for  his  appearance  at  said  term  : 

Now,  therefore,  we,  the  undersigned,  are  held  and  firmly  bound 
onto  the  state  of  Kansas  in  the  sum  of  three  hundred  dollars ;  con- 
ditioned that  the  said  defendant  will  be  and  appear  before  the  said 
court  on  the  first  day  of  the  regular  term,  and  not  depart  the  same 
without  leave.  Henry  Moorehead, 

W.  C.  Dark. 
Form  No.  3810. 

(Mo.  Rev.  Stat.  (1889),  $  434a.) 

We,  yohn  Doe^  as  principal,  and  Samuel  Short  and  William 
West^  as  sureties,  acknowledge  ourselves  to  owe  and  be  indebted  to 
the  state  of  Missouri,  in  the  sum  oijive  hundred  dollars,  to  be  void 
upon  this  condition :  That  said  John  Doe  shall  personally  appear 
before  Abraham  Kent^  &  justice  of  the  peace  within  and  for  the 
county  of  Barton^  and  state  of  Missouri,  at  his  office,  on  the  eighth 
day  of  December^  18^,  at  11  o'clock  ^.M.,  then  and  there  to 
answer  to  an  information  for  {here  state  the  offense)  ^^  and  not 
to  depart  without  leave;  otherwise  to  remain  in  full  force. 

Witness  our  hands  and  seals,  this  ffth  day  of  December^  A.D. 
liOe.  John  Doe.  ^seal^ 

Samuel  Short,     (seal I 
William  West,    (seal) 

Taken  and  acknowledged  before  me,  ^\%  fifth  day  of  December^ 
18M.  Abraham  Kent,  Justice  of  the  Peace. 

{dd)  Afttr  Recommitment. 

Form  No.  3811. 
(Aril.  Fen.  Code  (1887),  $  aoag.)) 
An  order  having  been  made  on  the  twentieth  day  of  October,  A.D. 

tlone,  and  not  signed  by  the  defend-  which  the  defendant  Is  arrested  set  out 

tnt  himnelf.      It  was  further  held  that  in  the  recognizance, 

t  recognizance  was  not  void  when  it  1.  For  a  note  discussing  the  Ian* 

appeaml  inferentially  that  the  defend-  guage  necessaxy  in  the  description  of 

ant  was  arrested  on  a  criminal  charge,  Uie  offense,  see  sufra,  note  5,  p.  58. 

tltfaoogh  it  was  said  that  as  a  general  8   This  same  form  is  set  out  in  the 

rale  it  if  better  to  have  the  offense  on  statutes  of  the  following  states : 
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i8^,  by  t^ie  court  (naming-  it) ,  that  ydn  Doe  be  admitted  to  bail 
in  the  sum  ol  five  hundred  dollars,  in  an  action  pending  in  that 
court  against  hipi  in  behalf  of  [the  territory  of  Arizona,]  ^  upon  in- 
dictment (or  appeal^  as  the  case  may  be),  we,  Samuel  Shorty  by 
occupation  a  miner ^  and  William  West,  by  occupation  a  bar-tender, 
both  of  Little  Giant,  in  the  County  of  Gila,  hereby  undertake  that 
the  above-named  yohn  Doe  shall  appear  in  that  or  any  other  court ' 
in  which  his  appearance  may  be  lawfully  required  upon  that  indict- 
ment (or  appeal,  as  the  case  may  be),  and  shall  at  all  times  render 
himself  amenable  to  its  orders  and  processes,  and  appear  for  judg- 
ment and  surrender  himself  in  execution  thereof ;  or,  if  he  fail  to 
perform  either  of  these  conditions,  that  he'  will  pay  (concluding as 
in  Form  No.  S767). 

(ee)  After  Indictment. 
Form  No.  382 a. 

(Ariz.  Pen.  Code  (1887),  f  1957.)^ 

An  indictment  having  been  found  on  the  twentieth  day  of  Octo- 
ber,  A.D.  eighteen  ninety -six,  in  the  District  Court  of  the  county  of 
Gila,  charging  yohn  Doe  with  the  crime  of  (designating  it  gener^ 
ally) ,  and  he  having  been  admitted  to  bail  in  the  sum  of  one  thou^ 
sand  dollars,  we  (concluding  as  in  Form  No.  S767).^ 

GBORGIA. 

Form  No.  3813. 

(Precedent  in  Colquitt  v.  Bond,  69  Ga.  352. )6 
Georgia — Cherokee  County. 

Know  all  Men  by  these  Presents : 

That  we,   W,  L,  D.  Bond,  principal,  and  y.  M,  McAfee  and 

California,  —  Pen.     Code     (1886),  4.  This  same  form  is  set  out  in  the 

f  1 3 16:  statutes  of  the  following  states : 

/<fa>fto.— Rev.  Stat.  (1887),  §  8134.  California.— 'Pen,   (5ode    (1886),   ^ 

Montana. — Pen.  Code  (1895),  $  H^^-  I'^T* 

Nevada.'-G&ci,  Stat.  (1885),  \  4413.  IdaAo.—Rev.  Stat.  (1887),  f  8185. 

l/tak. — Comp.  Laws  (1888),  §  5194.  Montana. — Pen. Code  (1895), §  3364. 

1.  In  place  of  the  words  inclosed  in  North  Dakota. — Rev.  Codes  (1895), 
[  ]   the    following  words  should    be  $  8454. 

used:  In  California,  "the   People  of  Nevada. — Gen.  Stat.  (1885),  §  4391. 

the  State  of  California ;"  in  Idaho,  "the  Oregon. — Hill's  Anno.  Laws  (1892), 

State  of  Idaho;"   in   Montana,  "the  f  1470,  subs.  2. 

State  of  Montana;"  in  Nevada,  "the  Utah. — Comp.  Laws  (1888),$  5175. 

People  of  the  State  of  Nevada ; "  in  6.  In  the  concluding  part,  however, 

Utah,   "the    People  of  the  State  of  the    word    "indictment"   should  be 

Utah."  used  in  place  of  the  word  "  charge." 

2.  See  supra,  note  5,  p.  63.  6.  For  a  bond  to  appear  to  answer 
8.  In  the  form  as  set  out  in  4  Deer-  to  a  charge  of  libel,  which,  while  not 

ing's  Anno.  Code  Cal.  (1886),  §  1316;  technically  a  recognizance,  was  held 

Nev.   Gen.  Stat.   (1885),   f  4413;   and  good  as  an  obligation,  and  on  which 

Utah  Comp.   L.  (18^),  $   5i94»   the  *«><•/««*<«  was  held  to  be  the  proper 

word  "we"  is  used  in  place  of  this  remedy  for  its  forfeiture,  see  Park  v. 

word  "  he."  State,  4  Ga.  329, 
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A,  B.  CogginSy  .securities,  aoe  held  and  firmly  bound  unto  his  excel- 
lency, Alfred  If.  Colquitt^  governor  of  said  state,  and  his  succes- 
sors in  office,  in  the  penal  sum  of  two  hun4red  and  fifty  dollars,  for 
the  true  payment  whereof  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  presents. 
Signed  with  our  hands,  sealed  with  our  seals,  and  dated  this  18th 
day  of  December^  iS80, 

The  condition  of  the  above  obligation  is  such,  that  if  the  above 
bound  W.  Z.  £>.  Bond  shall  personally  be  and  appear  at  the  supe- 
rior court  of  said  county,  to  be  held  on  the  J^th  Monday  in  February 
next,  from  day  to  day,  and  from  term  to  term,  then  and  there  to  answer 
to  a  bill  of  indictment,  for  the  offense  of  assault  with  attempt  to 
murder  —  returned  by  the  grand  jury  of  said  county  as  true ^  and 
shall  not  depart  thence  without  the  leave  of  said  court,  then  the 
above  obligation  to  be  null  and  void,  else  to  remain  in  full  force  and 
virtue.     And  the  better  to  secure  the  payment  of  this  bond,  in  the 
event  of  forfeiture,  we  each,  for  ourselves  and  families,  and  as  the 
head  of  our  respective  families,  renounce  and  waive  all  right  and 
benefit  of  the  homestead  and  exemption  laws  of  this  state,  whether 
the  same  be  guaranteed  by  constitutional  or  legislative  provisions 
providing  for  homesteads  and  exemptions,  to  the  people  of  Georgia. 

W.  L.  D.Bond.  ^sbalV 
A.  B.  Coggins.  isbal) 
y.  M.  McAfee,      (seal) 

IOWA. 

Farm  No.  3814. 
(Miller's  Anno.  Code  Iowa  (1890),  §  4585.) 
County  of   Taylor. 

An  indictment  having  been  found  in  the  district  court  of  the 
county  of  Taylor^  on  the  twenty-seventh  day  of  November^  A.D. 
i8P(J,  charging  John  Doe  with  the  crime  of  (designating  it  as  in  the 
bench  warrant) ,  and  he  having  been  duly  admitted  to  bail  in  the 
sum  of  one  thousand  dollars  : 

We,  yohn  Doe,  of  Plattsville  in  said  county,  by  occupation  a 
farmer^  and  Samuel  Short,  of  Mormontown  in  said  county,  by  occu- 
pation a  carpenter,  and  William  West,  of  said  Mormontown,  by 
occupation  2l  farmer,  hereby  undertake  that  the  said  yohn  Doe  shall 
appear  and  answer  the  said  indictment,  and  abide  the  orders  and 
judgment  of  said  court,  and  not  depart  without  leave  of  the  same, 
or  if  he  fail  to  perform  either  of  these  conditions,  that  he  will  pay  to 
the  state  of  Iowa  the  sum  of  one  thousand  dollars. 

yohn  Doe.  ^^ 

Samuel  Short, 
William  West. . 
Acknowledged  before  arid  accepted  by  me,  at  Reeder^s  Mills  in' 
the  township  of  Logan,  in  the  county  oi Harrison,  iK\^  first  day  of       ,     .  // 
Ocioher,  A.D.  18^6.  Abraham  Kent, 

Justice  of  the  Peace. 
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MICHIOAN. 

.Form  No.  38x9. 

(Precedent  In  People  v.  Rutan,  3  Mich.  43.) 

State  of  Michigan —  County  of  Macomb — 88. 
We,  yokn  Rutan^  Asquire  W.  Aldrich^  James  Cavel^  and  JacoB 
Summers y  2d. ,  of  Macomb  county,  acknowledge  ourselves  to  be  in- 
debted to  the  people  of  the  state  of  Michigan,  in  the  sum  of  /our 
thousand  dollars,  to  be  respectively  levied  of  our  several  goods  and 
chattels,  lands  and  tenements,  to  the  use  of  said  people  of  the 
state  of  Michigan,  if  default  should  be  made  in  the  conditions  fol- 
lowing : 

The  condition  of  this  recognizance  is  such  that,  whereas,  the  said 
yohn  Rutan  and  Asquire  W.  Aldrick  have  been  this  day  brought 
before  Abner  C.  Smithy  county  judge  in  and  for  the  county  of  Ma- 
comb^ upon  an  indictment  found  against  them  at  the  November  term 
of  the  county  court,  A.D.  i85i,  by  the  grand  jury  of  said  county  of 
Macomb^  for  that  Asquire  JV,  Aldrich  and  yohn  Rutan ^  on  XheiSth 
day  or  the  morning  of  the  29th  day  of  September^  A.D.  i8^i,  did 
set  fire  to  and  wilfully  bum  a  building  situated  in  the  village  of 
[/tica,  county  and  state  aforesaid,  known  as  *'the  Canal  Mills ^^^ 
belonging  to  Asquire  W,  Aldrich^  Seth  K,  Shetterby  aivd  yohn  R. 
Garlicky  and  occupied  by  said  Garlick. 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  said  yohn  Rutan  and  Asquire  W,  Aldrich  shall  personally  ap» 
pear  at  the  next  term  of  the  circuit  court  to  be  held  in  and  for  said 
county  of  Macomb^  at  Mt.  Clemens^  in  said  county,  on  the  fourth 
Tuesday  of  March  next,  then  and  there  to  answer  to  the  said  indict* 
ment  against  them  for  the  offense  aforesaid,  and  to  receive  what 
shall  by  said  court  be  then  and  there  enjoined  upon  them,  and  shall 
not  depart  said  court  without  leave  duly  granted,  then  this  recogni- 
zance to  be  void ;  otherwise  to  remain  in  full  force  and  virtue. 

A.  W.  Aldrich. 

yohn  Rutan. 

yames  CoveL 

yacob  Summers^  M. 

MISSOURI. 

Form  No.  3816. 

(Mo.  Rev.  Stat.  (1889),  p.  3358,  No.  135.) 

State  of  Missouri,  ) 
County  of  Barton.  \  "* 

Be  it  remembered  that  on  the  11th  day  of  May^  i8P7,  Richard 
Roe^  Samuel  Shorty  and  William  West^  all  oi  Lamar ^  in  said  county, 
personally  came  before  me,  y.  M.  Kivett^  a  justice  of  the  peace 
within  and  for  said  county,  and  acknowledged  themselves  to  owe  to 
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the  state  of  Misuari,  that  is  to  say,  Richard  Roe^  the  sum  of  six 
hundred  dollars,  and  the  said  Samuel  Short  and  William  West^  each 
three  hundred  do\iax%^  to  be  levied  of  their  goods  and  chattels,  lands 
and  tenements,  if  the  said  Richard  Roe  shall  fail  in  the  conditions 
underwritten. 

The  condition  of  this  recognizance  is  such,  that  if  the  above 
bounden  Richard  Roe  shall  personally  appear  at  the  circuit  court, 
on  thejirst  day  of  the  next  term  thereof,  to  be  holden  for  the  county 
of  Barton^  on  the  — ^— ^  day  of  — —  next,  then  and  there  to 
answer  an  indictment  to  be  preferred  to  the  grand  jury  against  the 
said  Richard  Roe^  for  {here  state  the  offense)^  whereof  he  stands 
charged,  and  shall  not  depart  the  same  without  leave  of  the  said 
court,  then  this  recognizance  to  be  void;  otherwise  to  remain  in 
full  force.  Richard  Roe. 

Samuel  Short, 
William  West. 

Taken  and  certified  the  day  and  year  last  aforesaid. 

y.  M.  Kivett^  Justice  of  the  Peace. 


NSW  YORK.^ 

Form  No.  3817. 

(z  Birds.  Rev.  Stat.  N.  Y.  (1896),  p.  131,  $  167.) 

An  order  having  been  made  on  the  Jifteenth  dav  of  October^ 
eighteen  hundred  and  ninety -six  ^  by  the  court  of  {naming  the  court)  ^ 
that  John  Doe  be  admitted  to  bail  in  the  sum  of  Jive  hundred  dol- 
lars, in  an  action  pending  in  that  court  against  him  in  behalf  of  the 
people  of  the  state  of  New  York,  upon  an  information  (or  present^ 
ment,  or  indictment^  or  appeal^  as  the  case  may  be) . 

We,  yohn  Doe^  defendant,  and  Samuel  Shorty  surety,  of  North- 
port^  in  said  county,  by  occupation  a  barber^  and  William  West^ 
suretjr,  of  said  Northport^  by  occupation  a  carpenter^  hereby,  jointly 
and  severally,  undertake  that  the  above-named  yohn  boe  shall 
appear  in  that  or  any  other  court  in  which  his  appearance  may  be 
lawfully  required,  upon  that  information  (or  presentment^  or  indict* 
ment^  or  appeal^  as  the  case  may  be),  and  shall  at  all  times  render 
himself  amenable  to  its  orders  and  process,  and  appear  for  judgment 
and  surrender  himself  in  execution  thereof ;  or  if  he  fail  {concluding 
as  in  Form  No.  9790). 

1.  See  also  a  precedent  in  People  v.  ttrnnts    in    the   county   of    Otsego^ 

Hicker,  5  Daly  (N.  Y.)  366.  acknowledge  ourselves  indebted  to  th9 

In  People  v.    Hurlbntt,   44    Barb.  feofU  of  the  state  of  New  Tork,  in 

(N.  Y.)  137,  the  recognisance  was  as  the  sum  of  %1,000:   That  is  to  say,  the 

follows:  said  Sereno  Hichoch  in  the  sum  of 

'*  State  of  New  York,  County  of  %U000,  and  the  said  David  Hurlhutt 

Chtmung.      We,   Serene  Hichoch   of  and   George  L.   Trash,  each  in  the 

laid  county,  and  David  Hnribuit  and  sum  of  $1,000,  to  be  levied  of  our  goods 

George  L.  Trash  of  the  town  of  Bmt"  and  chattels,  lands  and  tenements,  to 
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NOHT^   CAROLINA. 

Fprmlfp.  39i8- 

(Precedent  in  State  v,  Houston,  74  N.  Car.  175.) 

State  of  North  Carolina,  \  o^^^^  •  ^  r'^.iw^ 
Mecklenburg  County.        S      ^ 

Whereas  W.  H.  H.  Houston  has  been  arrested  on  a  charge  of 
the  State  upon  a  bill  of  indictment  for  forgery  :  Now,  therefore, 
we  the  said  W.  H.  H.  Houston^  as  principal,  and  W.  A.  Trott, 
E,  A,  Armfieldj  C.  A.  Arrnfield^  C.  Austin^  yohn  D,  Stewart^ 
y,  R,  Winchester  and  C.  B,  Curlee^  as  his  sureties,  acknowledge 
ourselves  jointly  and  severally  indebted  to  the  State  of  North  Caro- 
lina in  the  sum  of  twenty-five  hundred  dollars  each,  to  be  levied 
of  our  several  goods  and  chattels,  lands  and  tenements,  to  be  void 
on  condition  that  the  said  W.  H.  H,  Houston  shall  personally  ap- 
pear at  the  next  term  of  the  Superior  Court  to  be  held  for  said 
county  at  the  court  house  in  Charlotte^  on  the  8th  Monday  after  the 
4th  Monday  in  March^  i875,  then  and  there  to  answer  said  charge 
and  not  depart  the  same  without  leave. 

Signed  and  sealed  this  14th  day  of  Dec.^  i87-i,  before   S.    H. 
Walkup^  C  S.  C,  of  Union  county.  State  aforesaid. 

W.  H  H.  Houston,  (seal' 
W.  H.  Trott.  (SEAL^ 

E.  A.  Ar infield.  /seal 

C.  Austin*  (SBAL^ 

yohn  D.  Stewart,  (seal 
y.  R.  Winchester.  (seal^ 
C.  B.  Cur  lee.  (sbal^ 

iff)   OnAffeaL 

Form  No.  3819. 

(Mo.  Rev.  Stat.  (1889),  $4364.) 
The  State  of  Missouri,      ) 

vs.  >  Before  Abraham  Kent^  justice. 

Richard  Roe^  defendant.    ) 

We,  Richard  Roe^  as  principal,  and  Samuel  Short  and   Williapt 

the  use  of  the  said  people,  if  default  the  first  Monday  of  AfriU  i86^«  at  the 

shall  be  made  in  the  condition  follow-  court  house  in  the  village  of  Elmira^ 

ing:   The  condition  of   this   recogni-  to  answer  to  said  indictment,  and  to 

zance  is  such,  that  whereas  the  said  do   and    receive  what  shall,   by    the 

Serena  Hickock  was,  on  the  Sd  day  of  court,  be  then  and  there  enjoined  upon 

February,  1^63,  indicted  by  the  grand  him,  and  shall   not  depart  the  court 

jury  of  Ckemunsr  county  for  the  crime  without  leave,  then  this  recognizance 

of  rape,  committed   upon   one  Helen  to  be  void,  otherwise  in  force. 

Smith,  and  also  for  the  crime  of  rape  *^Davtd  Hurlhutt.      (seal) 

committed  on  ^m^/ia  Z^/iV^r.     Now,  George  L.   Trash,    (seal) 

therefore,  if  the   said   Sereno  Hichoch  Sereno  Hichoch.        (seal) 

shall   personally  appear  at  the    next  *'  Subscribed  in  the  presence  of 

court  of  oyer  and  terminer,  to  be  held  B.  Af.  Harris, 

in  and  for  the  county  of  Chemung,  on  E.  P,  Brooks  as  to  Hichoch.** 
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West^  as  sureties,  acknowledge  ourselxj^s  to  ^^t  and  be  indebted  to 
the  state  of  Missouri  in  the  sum  of  six  hundred  dollars,  upon  this 
condition :  Whereas,  Richard  Roe  has  appealed  from  the  verdict 
and  judgment  rendered  against  him,  May  kd^  x8P7,  before  Abraham 
Kent^  a  justice  of  the  peace,  in  a  prosecution  wherein  the  state  of 
Missouri  was  plaintiff  and  the  said  Richard  Roe^  defendant,  to  the 
circuit  court :  Now,  if  the  defendant  shall  appear  at  the  next  term 
of  the  said  circuit  court  and  prosecute  his  appeal  with  due  dili- 
gence to  a  decision,  and  obey  every  order  which  shall  be  made  in 
the  premises,  and  not  depart  the  court  without  leave,  then  this  re- 
cognizance shall  be  void,  otherwise  it  shall  remain  in  force. 
Given  under  our  hands,  this  11th  day  of  May^  i897. 

Richard  Roe. 
Samuel  Short, 
William   West. 
Taken  and  approved,  and  I  certify  that  the  above  recognizance 
was  executed  and  acknowledged  before  me,  this  11th  day  of  May^ 
ii&7.  Abraham  Kent^  Justice. 

bb.  For  Appkarakcs  op  Witkbss.1 

ALABAMA. 

Form  No.  3820. 
(Ala.  Code  (1886),  $  4193.) 

The  State  of  Alabama,  )  We,7ohn  Doe,  Samuel  Short,  and  Will- 
Dale  County,  )  iam  West,  witnesses  against  (or  Jbr)  yo- 
seph  Runt,  charged  with  a  public  offense,  do  each  agree  to  appear 
at  the  next  circuit  (or  city)  court  of  Dale  county,  to  give  evidence 
against  (or  /or)  him,  and  failing  so  to  do,  to  pay  to  the  State  of 
Alabama  ^  one  nundred  '  dollars.  ^ohn  Doe.^ 

Dated  this  first  day  of  October,  i896.  Samuel  Short. 

William  West. 

Taken  by  Abraham  Kent,  Justice  of  the  Peace.* 

1.  In  Taxas. — Where  a  witness  makes  A ,  Ford  before  me  this  24th  datj  of 
oath  that  he  is  unable  to  give  security  Afoy,  i897.  Abraham  Kent, 
or  deposit  a  sufficient  amotmt  of  money  (  seal)  Notary  Public  Bexar  County." 
in  lieu  thereof,  his  individual  bond  8.  If  the  undertaking  is  for  the  de- 
may  be  taken.  Tex.  Code  Crim.  Proc.  fendant's  witnesses,  in  place  of  the 
(i^),  art.  339.  In  such  cases  the  words '*  to  the  State  of  Alabama,"  the 
oath  naay  be  in  the  form  following :  following  words  should  be  used,  *'  to 

The  S  tate  of  Texas  )        "  ^^-  ^^^-  ^^  **'^  7^*'^*  ^««/." 

rm,nJrl?  »  ( In  Distr id  CoyxTt,        t.  This  amount  is  prescribed  by  the 

v^ouniy  01  ifexar,  )  ^^^  T^rm,  iS97.    Code  of  1886,^4393,  and  every  witness 

I,  Leonard  A.  Ford,  witness  in  the  for  the  prosecution  must  enter  into  an 

case  of  the  State  of  Texas  vs.  Richard  undertaking  in  this  amount ;  and  if  re- 

Ro€  and  wherein  I  have  been  attached  quested  by  the  defendant,  the  magis- 

as  a  witness,  do  solemnly  swear  that  I  trate   may    require   his   witnesses    to 

am  unable  to  give  security,  or  deposit  enter  into  such  an  undertaking.     Ala. 

a  sufficient  amount  of  money  in  lieu  Code  (1886),  f  4392. 

thereof,  for  my  appearance  in    said  4.  See  Jtf/ra,  note  6,  p.  62. 

cause.    So  help  me  God.  6.  Or  the  official  8ifl;nature  of  the 

Leonard  A.  Ford.  magistrate  or  officer  taking  the  recog- 

Swom  to  and  subscribed  by  Leonard  nizance. 
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aiRKANSAS  —  GENERALLY. 

PormNo*  38ai. 
(Sand,  ft  H.  Ark.  Dig.  (1894),  $  1630.)! 

I  acknowledge  myself  bound  to  the  State  of  Arkansas  in  the  sum 
of  one  hundred  dollars,  as  bail  for  the  appearance  of  George  Mor^ 
gan  at  the  time  and  place  named  in  the  within  warrant. 

yanuary  i,  i^4.  yames  Shy, 

ARKANSAS  —  BEFORE   CORONER. 

Form  No.  38aa. 

(Sand,  ft  H.  Ark.  Dig.  (1894),  $  77a.) 

I  am  bound  in  recognizance  to  the  State  of  Arkansas  in  the  sum 
of  three  hundred  dollars,  to  appear  at  the  next  term  of  the  circuit 
court  in  and  for  the  county  of  Pulaski^  to  give  evidence  on  behalf 
of  the  state  against  yohn  Jboe,  Samuel  Short, 

Dated  ihefirst  day  of  October,  1^96. 

Attest :  john  Lynck^  Coroner  Pulaski  County. 

FLORIDA. 

Form  No.  aSaa. 

(Fla.  Rev.  Stat.  (1893),  893.) 
State  of  Florida,  ) 
Leon  County,       > 
District.   ) 

Know  all  men  by  these  presents,  that  I,  yohn  Doe,  am  held  and 
firmly  bound  unto  the  governor  of  Florida  in  the  sum  of  three  hun* 
dred  dollars,  for  the  payment  whereof  well  and  truly  to  be  made,  I 
bind  myself,  my  heirs,  executors  and  administrators,  firmly  by  these 
presents. 

Signed  and  sealed,  th\%  Jirst  day  of  October,  A.D.  18^. 

The  condition  of  this  obligation  is  such,  that  if  I  personally  ap- 
pear before  the  court  of  said  county,  at  its  next  term,  to  be  holden 
in  and  for  said  county,  then  and  there  to  give  evidence  in  behalf 
of  the  State  against  john  Hunt,  who  is  charged  with  (describe  the 
offense)^  and  not  depart  the  same  without  leave,  then  this  obliga- 
tion to  be  void,  else  to  remain  in  full  force  and  virtue. 
Taken  before  and  approved  of  by  me,  )  yohn  Doe.     (  seal) 

Abraham  Kent, 

Justice  of  the  Peace. 

1.  This  bond  is  indorsed  on  the  S.  For  a  note  discussing  the  Ian- 
warrant  for  the  arrest  of  witness,  and  gnag^  which  inust  be  used  in  the  de- 
fulfils  the  reouirements  of  Sand,  ft  H.  scription  of  the  offense,  see  #«/ra,  note 
Ark.  Dig.  (z894)i  i  9944*  5*  P*  58- 
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MISSOURI. 

Form  No.  3824. 

(Mo.  Rev.  Stat.  (1889),  p.  3358,  No.  134.) 
State  of  Missouri,   ) 
County  of  Barton.  \ 

Be  it  remembered  that,  on  the  11th  day  of  May^  i8P7,  at  the 
county  aforesaid,  Samuel  Shorty  of  Lamar ^  in  said  county,  came 
before  me,  a  justice  of  the  peace  within  and  for  the  county  afore- 
said, and  in  his  proper  person,  acknowledged  himself  indebted  to 
the  state  of  Missouri  in  the  sum  of  three  hundred  dollars  to  be  levied 
of  his  goods  and  chattels,  lands  and  tenements,  upon  condition  that 
if  he  shall  personally  appear  before  the  circuit  court  (or  criminal 
court)  of  said  county,  on  the  first  day  of  the  next  term  thereof  to  be 
holden  for  the  county  of  Barton^  then  and  there  to  testify  and  give 
evidence  in  behalf  of  the  said  state  against  a  certain  Richard  Roe^ 
on  a  certain  charge  {here  state  the  offense)^  wherewith  the  said 
Richard  Roe  is  charged,  and  shall  not  depart  the  said  court  without 
leave,  then  this  recognizance  to  be  void ;  otherwise  of  full  force. 

Samuel  Short. 

Approved  this  11th  day  of  May^  i8P7. 

y.  M.  Kivett^  Justice  of  the  Peace. 


TBNNSS8BB. 

Form  No.  3825. 

(Tenn.  Code  (1896),  $  7037.) 

State  of  Tennessee,  ) 
Smith  County.  \ 

We,  John  jDoe^  Samuel  Short  and  William  West,  witnesses  against 
Richard  Roe,  charged  with  a  public  offense,  do  each  bind  ourselves 
to  appear  at  the  next  term  of  the  circuit  court  of  Smith  county,  on 
the  second  day  of  the  term,  to  give  evidence  against  him,  and,  in 
case  of  failure,  to  pay  the  State  of  Tennessee  two  hundred  and  fifty 
dollars. 
ThiB^rst  day  of  December,  \Z96.  yohn  Doe. 

Samuel  Short. 
William  West. 
b.  In  Civil  Gases.  1 


1.  Casli  Deposit  in  Lisv  of  BaU— 
Skerijfs  Recei^t.—  ln  the  following 
states  the  defendant  may  deposit  with 
the  sheriff  cash  equal  in  amount  to 
the  bail  required  of  him,  taking  the 
sheriff's  receipt  therefor. 

Ctf/i/i>riwfl-— Code  Civ.  Proc.  (1886), 

Idaho, — Rev.  Stat.  (1887),  $  4259. 
Montana* — Code  Civ.  Proc.  (1895), 
4819. 


Kevada.'-Gen.  Stat.  (1885),  $  3113. 
New   Tork,—-!   Birds.    Rev.   Stat. 
(1896),  p.  113,  $  33. 
North    Carolina,—!    Code   (1883), 

North  Dahota.-^Rer.  Codes  (1895), 
*  53^2. 
Oregon, — i  Hill's  Anno.  Laws  (1893), 

$  I3X. 

Ptf^M^y/vaMia.— Bright.  Pur,  (1894), 
P-  ^.  *  36. 
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(1)  Where  It  Runs  to  Plaintiff.* 

(a)    Conditioned  on  Defendants  Obeying  All  Orders  of  Court 

pending  Suit  and  after  yudgmentJ^ 

Form  No*  3896. 

In  the  Superior  Court 

Of  the  County  of  Marin  ^ 

State  of  California. 

South  Caroltna. — Code  Civ.   Proc.  Niw  Jersey. — Gen.  Stat.  (1895),  p. 

(1893).  h  218.  25^,  $  75. 

Utah,— 2    Comp.    Laws    (1888),  \  North   Carolina.— i   Code   (1883), 

3279.  4  329. 

Washington.— 2   Hill's  Anno.  Stat.  North  Dahota.—Rew  Codes  (1895), 

(1891),  ^£fi.  i  5*12. 

Wisconsin.  —  2  Sanb.  &  B.  Anno.  Ohio. — Rev.  Stat.  (1894),  ^  t; ^03. 

Stat.  (1889),^  2698.  Ol^lahoma.—StSit.  (1893),  §4037. 

Receipt  to  be  Delivered  to  Plaintif. —  Oregon.  —  I     Hill's     Anno.     Laws 

In  such  cases  the  sheriff  must  paj  the  (189:1),  $111. 

money  so  deposited  to  the  clerk  of  the  South  Carolina.  —  Code  Civ.  Proc. 

court,  taking  his  receipt  therefor  in  (1893),  h  ^^' 

duplicate,  one  copj  of  which  he  must  Utah.'^2  Comp.  Laws  ( 1888),  ^  3271. 

deliver  to  the  plaintiff.  Wisconsin.  —  2    Sanb.    &    H.   Stat. 

California.^^ode Civ.  Proc.  (1886),  (1889),  ^  2697. 

^498.  Wyoming.  — Key.    Stat.   (1887),    ^ 

Idaho.— Rev.  Stat.  (1887),  ^  4^^-  ^^S^- 

Montana. — Code  Civ.  Proc.  (1895),  2.  The  defendant's  bond  is  to   the 

^  820.  effect  that  his  sureties  are  bound  in 

Nevada. — Gen.  Stat.  (1885),  ^  S^H*  ^^  amount  mentioned  in  the  order  of 

North    Carolina.  —  i   Code  (1883),  arrest,  conditioned  that  defendant  will 

{  310.  at  all  times  render  himself  amenable 

North  Dahota. — Rev.  Codes  (1895),  ^  to  the  process  of  the  court,  during  the 

5323.  pendency  of  the  action,  and  to   such 

Oregon. — i  Hill's  Anno.  Laws  (1892),  as  may  be  issued  to  enforce  judgment 

^  123.  therein,  or  that  they  will  pay  plaintiff 

South  Carolina. — Code  Civ.   Proc.  the  amount  of  any  judgment  that  may 

(1893),  §  219.  be  obtained. 

Utah.—  2  Comp.  Laws  (1888), %  3280.  California.— <:,oAeCU. Proc.  (1886), 

Washington. — 2   Hill's  Anno.   Stat.  ^  487. 

(1891),  ^  249.  Idaho. — Rev.  Stat.  (1887),  §  4249. 

Wisconsin. —  2  Sanb.    &    B.   Anno.  Montana. — Code  Civ.  Proc.  (i895)> 

Stat.  (1889),  ^  2699.  ^  ^' 

1.  The  defendant's  undertaking  runs  Nevada. — Gen.  Stat.  (1885),  ^  3i03- 

to  the  plaintiff  in  the  following  states :  North  Carolina. — i  Code  (1883),  ^ 

Arhansas. — Sand.  &  H.Dig.  (1894),  229. 

^  293.  North  Dahota. — Rev.  Codes  (1895), 

California.— <:ode  Civ.  Proc.  (1886),  ^  5312. 

^  487. '  bret>-on.  —  x     Hill's    Anno.     Laws 

Idaho.— Kev.  Stat.  (1887),  §  4249.  (1892),  §  in. 

A'ffifjrff.*.— Gen.  Stat.  (1888),  ^4242.  South  Carolina.  — Code  Civ.  Proc. 

A'^»/«/r>^^.  — Bullitt's  Code  (1895),^  (1893),  k  208. 

163.  Utah. — 2    Comp.     Laws     (1888),    ^ 

Montana. — Code  Civ.  Proc.  (1895),  327i- 

§809.  Washington. — 2  Hill's  Anno.- Stat. 

Nehrasha.  —  Consol.  Stat.  (1893),  5  (1891),  p.  138,  §  238. 

5391.  Wisconsin. — 2     Sanb.    &    B.    Stat. 

Nevada.— Gen.  Stat.  (1885),  f  3103.  (1889),  §  2697. 
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John  Doe^  plaintiff,      ) 

against  >  Undertaking  oh  Arrest  —  Bail.^ 

Rickard  Roe^  diti^ndsiTit,  ^ 

Whereas,  in  a  certain  action  in  the  Superior  Court  for  the  county 
of  Afariiiy  state  of  California^  wherein  ^ohn  Doe  is  plaintiff  and 
Richard  Roe  is  defendant,  an  order  was  made  and  delivered  to  the 
sheriff  of  the  county  of  Afarin^  requiring  him  forthwith  to  arrest 
the  said  defendant  and  hold  him  to  bail  in  the  sum  ol  Jive  hundred 
dollars ;  and  the  said  sheriff  having  arrested  the  said  defendant  and 
taken  him  into  custody  by  virtue  of  the  said  order; 

Now,  therefore,  we,  Samuel  Short  and  William  JVesl,^  are 
jointly  and  severally  bound  in  the  sum  of  ^ve  hundred  dollars,  the 
amount  in  the  said  order  of  arrest  mentioned,  that  the  said  defend- 
ant shall  at  all  times  render  himself  amenable  to  the  process  of  the 
said  court  during  the  pendency  of  the  said  action,  and  to  such  as 
may  be  issued  to  enforce  the  judgment  therein ;  or  that  they,  or 
either  of  them,  will  pay  to  the  said  plaintiff  the  amount  of  any 
judgment  which  may  be  recovered  in  the  said  action. 

Dated  this  sixteenth  day  of  November^  \%96.     Samuel  Short. 

William  West. 

Form  No.  3 8s 7. 

(Precedent  in  Tannenbaum  v.  Cristalar,  5  Daly  (N.  Y.)  141.) 8 
\Sufreme^  Court,  City  and  County  of  New  Torh, 
hmis   Tanne^^m,   plaintiff,  )  OefcnAinfs  Undertaking  on  Ar- 

Solomon  Migel^  defendant.      )  '  ^ 

The  above-named  defendant,  Solomon  Migel^  having  been  arrested 
by  Matthew  T.  Brennan,  the  sheriff  of  the  city  and  county  of  New 
lorky  upon  an  order  to  arrest  granted  by  the  lion.  Joseph  F.  Daly^ 
in  a  certain  action  commenced  in  the  above-named  court  by  the 
above-named  plaintiff  against  the  above-named  defendant ; 

1.  In  the  code  states  the  bail  bond  South  Carolina, — Code  Civ.  Proc 
maj   be  entitled  precisely    like  the     (1893),  $  208. 

complaint  or  petition,  except  that  in  Washington, — 1  Hill's  Anno.  Stat. 

place  of  the  word  "Complaint"  or  (xBoi),  p.  138,  %  239. 

"Petition"  such  words  as  "Under-  Wisconsin, — 2    Sanb.    &    B.     Stat. 

taking  on  Arrest,"  or  their  equivalent,  (1889),  {  2697. 

are  used.    For  the  caption  of  the  com-  In  Oregon^  only  the  place  of  resi- 

plaint  or  petition  in  any  particular  dence  seems  to  be  necessary.     Hill's 

jurisdiction,   consult  the  title    Com-  Anno.  Laws  (1892),  $111. 

PLAINTS.  8.  See  also  a  precedent  in  Davis  v. 

2.  In  the  following  states  the  under-  Van  Buren,  6  Daly  (N.  Y  )  391. 
taking  must  contain  the  place  of  resi-  4.  The  proceedings  in  this  case  were 
dence  and  occupation  of  the  sureties,  actually  in  the  old  Court  of  Common 

AfM/ana.— Code  Civ.  Proc.  (1895),  Pleas,  but  the  jurisdiction  of  this  court 

S  809.  is  now  included  in  that  of  the  Supreme 

Nevada. — Gen.  Stat.  (1885),  h  3103.  Court. 

New  Torh,  —  I   Birds.    Rev.   Stat.  5.  The  words  inclosed  in  [    ]  will 

(i^)>  P*  113,  %  25.  not  be  found  in  the  reported  case,  but 

North  Dahota.^rRev.  Codea  (1895),  have  been  added  to  render  the  form 

S  53t3.  complete. 
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We,  Solomon  Migel^  of  No.  108  West  Jflth  street,  in  the  city  of 
New  Tork^  by  occupation  merchant j  and  Alexander  M,  Cristalar, 
of  No.  S18  \Vest  SM  street,  in  the  city  of  New  lork,  by  occupation 
auctioneer  merchant ,  and  Wtliiam  A.  Godfrey^  of  No.  SS  Barrow 
street,  in  the  city  of  New  Tork^  by  occupation  merchant^  hereby 
undertake,  in  the  sum  of  one  thousand  dollars,  that  the  above  named 
defendant,  arrested  as  aforesaid,  shall  at  all  times  render  himself 
amenable  to  the  process  of  said  court,  during  the  pendency  of  this 
action,  and  to  such  as  may  be  issued  to  enforce  the  judgment  therein. 

S,  Migel. 

A,  M,  Cristalar. 
Wm.  A.  Godfrey. 

Form  No.  38>8. 
(Precedent  in  Roulhac  t;.  Miller,  90  N.  Car.  174.) 
Anna  K.  Roulhac^  Executrix, 

V. 

Wm.  Garl  Browne. 
Whereas,  the  above  named  Wm.  Garl  Browne  has  been  arrested 
in  this  action,  now,  therefore,  we,  Wm,  Garl  Browne^  yohn  Miller 
and  yohn  Galling  undertake  in  the  sum  of  eight  hundred  dollars, 
that  if  the  defendant  is  discharged  from  arrest,  he  shall  at  all  times 
render  himself  amenable  to  the  process  of  the  court  during  the 
pendency  of  this  action,  and  to  such  as  may  be  issued  to  enforce  the 
judgment  therein.  Witness  our  hands  and  seals  this  7th  Aprils 
iZ82.  Wm.  Garl  Browne,     ^seal^ 

yohn  Miller.  f  seali 

yohn  Galling.  (seal) 

(i)   Conditioned  on  Defendants  Obeying  Orders  of  Court  after 

yudgment.^ 

Form  No.  38^9* 

State  of  Kansas^  Cowley  County,  ss.* 

Whereas  yohn  Doe^  plaintiff,  has  caused  an  order  of  arrest  to  be 
issued  against  the  body  of  Richard  Roe^  defendant,  to  hold  him  in 
bail  in  a  certain  action  now  pending  in  the  District  Court  within 
and  for  the  county  of  Cowley^  and  wherein  the  said  yohn  Doe^ 
plaintiff,  claims  to  recover  against  the  said  Richard  Roe^  defend- 
ant, the  sum  of  %600;  and  whereas  the  said  Richard  Roe  is  now 

1.  The  defendant's  bond  is  to  the  Nebraska.— •Con'Aol.  Stat.  (1893),  4 

effect  that  if   judgment  is  rendered  5391. 

against  him,  he  will  render  himself  New  Jersey. — Gen.  Stat.  (1895),  P« 

amenable  to  the  process  of  the  court  3547,  ^  75. 

thereupon.  New  Tork.  —  i    Birds.   Rev.  Stat. 

Arkansas. — Sand,  ft  H.Dig.  (1894),  (1896),  p.  iia,  {  35. 

f  293.  Oi»<>.— Rev.  Stat  (1894),  f  5503. 

JraiiMJ.— Gen.  Stat.  (1888),  %  4343.  Oklakoma.^SMsS..  (1893),  f  4037. 

Keniucky.'^^}jXiXVC%  Code  (1895),  h  *•  ^^^  sufra^  note  z,  p.  95. 
163. 
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in  the  custody  of  John  Lynch,  sheriff  of  said  Cowley  county,  under 
and  by  virtue  of  said  order  of  arrest,  and  wishes  to  be  released 
therefrom : 

Now,  we,  Samuel  Short  and  William  West,  do  hereby  under- 
take to  the  said  yohn  Doe,  plaintiff,  in  the  sum  of  %600,  that  the 
said  Richard  Roe,  defendant,  if  judgment  shall  be  rendered  in  said 
action  against  the  said  Richard  Roe,  defendant,  will  render  himself 
amenable  to  the  process  of  the  court  therein,  or  in  default  thereof 
will  pay  the  condemnation  money  and  costs. 

Dated  this  22d  day  of  January,  i8P7.  Samuel  Short. 


William  West 


Form  No.  3830,1 


Know  all  men  by  these  presents,  that  we,  Samuel  Short  and 
William  West,  are  held  and  firmly  bound  unto  John  Doe  in  the 
sum  of  one  thousand  dollars,  to  be  paid  to  the  said  John  Doe,  his 
executors,  administrators,  or  assigns ;  to  the  payment  whereof,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  23d  day  of  January,  iSP7. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the 
above  bound  Samuel  Short  hath  been  arrested  by  John  Lynch,  sheriff 
(or  sergeant)  of  Albemarle  county  (or  the  city  of  Lynchburg) ,  by  vir- 
tue of  a  writ  of  capias  ad  respondendum,  sued  out  of  the  clerk's  office 
of  the  circuit  court  of  Albemarle  county  (or  the  city  of  Lynchburg)  ^ 
at  the  suit  of  John  Doe  against  the  said  Samuel  Short,  and  the  said 
Samuel  Short,  desiring  to  be  released  from  the  arrest  so  made,  has 
consented  to  execute  a  bond  as  required  by  law,  and  has  tendered  as 
his  security  in  the  said  bond  the  said   William  West, 

Now,  therefore,  in  case  there  shall  be  in  said  action  against  the 
said  Samuel  Short  any  judgment  or  order  on  which  a  writ  oi  fieri 
facias  may  issue,  and  within  four  months  after  said  judgment  or 
order,  interrogatories  be  filed  under  the  fifth  section  of  chapter  188 
of  the  Code  of  Virginia  of  1873,  with  a  commissioner  of  the  court 
wherein  said  judgment  or  order  is,  if  the  above  bound  Samuel  Short 
shall,  at  the  time  the  said  commissioner  issues  a  summons  to  answer 
such  interrogatories,  be  in  the  county  (or  corporation)  in  which  the 
commissioner  resides,  and  shall,  within  the  time  prescribed  in  said 
summons,  file  proper  answers  on  oath  to  such  interrogatories,  and 
make  such  conveyance  and  delivery  as  is  required  by  said  chapter 
of  said  Code ;  or,  in  case  of  his,  the  said  Samuel  Short  ^s,  failure  to 
file  such  answers,  and  make  such  answers  and  delivery,  if  the  said 
Samuel  Short  shall  well  and  truly  perform  and  satisfy  the  said  judg- 
ment, then  the  above  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue.  Samuel  Short.      (sbal^ 

William  West,     (sbal) 

1.  This  form  Is  drawn  under  Code  of  Virffinia  (1887),  %  ^99^-  The  same 
proTision  exists  in  the  Code  of  West  Virginia  (1887),  c.  106,  §  33. 
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Form  No.  3831. 

(Precedent  in  Deboard  v.  Brooks,  38  Ga.  363.)^ 

Georgia^  ) 

Oglethorpe  county.  \  Know  all  men  by  these  presents,  that  we, 
William  T.  Brooks  and  ThomcLS  Amis,  yr,,  are  held  and  firmly 
bound  unto  y.  y,  Deboard,  his  heirs,  executors  and  administra- 
tors in  the  sum  of  Jive  hundred  and  thirty-nine  dollars  and 
seventy  cents,  for  which  payment  well  and  truly  to  be  made 
and  done  we  bind  ourselves,  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our 
seals,  and  dated  this  4th  April,  i8S7.  The  condition  of  the  above 
bond  is  such,  that  whereas  a  civil  process  requiring  bail  at  the  suit 
of  y,  y.  Deboard,  against  the  said  William  T,  Brooks,  in  an  action 
of  complaint,  &c.,  returnable  to  the  superior  court  to  be  held  on  the 
third  Monday  in  April  next,  hath  been  served  on  said  William  T. 
Brooks,  Now  if  the  said  William  T,,  in  case  he  be  cast  in  said 
suit,  shall  well  and  truly  pay  and  satisfy  the  condemnation  of  the 
court,  or  render  his  body  to  prison  in  execution  of  the  same  in 
terms  of  the  law  in  such  cases  made  and  provided,  and  upon  failure 
thereof  the  said  Thomas  Amis,  yr.,  will  do  it  for  him,  then  the 
above  obligation  to  be  void,  else  to  remain  in  full  force. 

Wm.  T.  Brooks.        (sbal) 
Thomas  A  mis,  yr.     (  seal  ) 


(c)  In  Actions  for  Recovery  of  Personal  Property.^ 

Form  No.  3832* 

Circuit  Court,  Walworth  County.* 

yohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Whereas  the  above  entitled  action  has  been  brought  by  the  above 
named  plaintiff  against  the  above  named  defendant  to  recover  the 
possession  of  the  following  personal  property  {here  describe  the 
property)  which  is  alleged  to  be  unjustly  detained,  and  the  value 

1.  Arrest  in  civil  cases  has  been  as  plaintiff  maj  recover  a^inst  him. 
abolished  by  constitutional  provision  New  Torh.  —  i  Birds.  Kev.  Stat, 
in  Georgia,  but  this  case  came  up  un-    (1896),  p.  ii3,  $  35. 

der  a  former  statutory  provision,  and  North  Dakota. — Rev.  Codes  (1895), 

the  form  is  preserved  for  its  value  as  a  4^  5313,  5336. 

precedent  in  other  states.  Oregon.  —  i     Hill's     Anno.     Laws 

See  also  a  similar  form  in  Scott  v.  (1893),  ^  iii. 

Russell,  36  Ga.  494.  South  Carolina* — Code  Civ.    Proc. 

2.  Where  the  action  is  for  the  re-  (1883),  ^$  308,  333. 

covery  of  personal  property,  the  un-  Washington. — 3  Hill's  Anno.  Stat. 

dertaking  may  be  conditioned  on  its  (1891),  p.  138,  §  338. 

delivery    by    defendant    if    such    de-  Wisconsin.  —  3    Sanb.   &   B.    Stat. 

livery  be  adjudeed,  and  for  the  pay-  (1889),  ^  3697. 

ment  by  him  of  such  sum  of  money  3.  See  supra,  note  i,  p.  95. 
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of  which  above  described  property  is  stated  in  the  affidavit  of  the 
said  plaintiff  to  be  one  hundred  and  ten  dollars. 

And  whereas  Richard  Roe^  the  above  named  defendant,  has  been 
arrested  in  said  action  for  the  cause  mentioned  in  the  third  sub" 
division  of  section  2689  of  the  Revised  Statutes  of  Wisconsin, 

^Jow  therefore  we,  Samitel  Shorty  of  Elkhorn^  county  of  Wal- 
worth^ and  state  of  Wisconsin^  by  occupation  a  grocer^  and  Will- 
iam  West,  of  Elkhorn,  county  of  Walworth,  and  state  of  Wiscon- 
sin, by  occupation  a  hotel- keeper,^  do  hereby  acknowledge  ourselves 
bound  in  the  sum  of  two  hundred  and  twenty  dollars,  for  the  deliv- 
ery of  said  personal  property  to  said  plaintiff,  if  such  delivery  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as  may  for  any 
cause  be  recovered  against  said  defendant.  Samuel  Short. 

Dated  yanuary  22,  A.D.  i8P7.  William  West. 

Form  No.  3833.  , 

(Precedent  in  Chandler  x\  Byrd,  i  Ark.  155.)* 

The  undersigned,  Alexander  W.  Cotton,  of  the  county  of  Pulaski, 
in  the  Territory  of  Arkansas,  as  principal,  and  R.  C.  Byrd  and 
John  H.  Cocke,  his  sureties,  by  these  presents  bind  themselves,  their 
heirs,  executors  and  administrators,  jointly  and  severally,  to  pay  to 
Sarah  Chandler  the  just  and  full  sum  of  $2,400,  lawful  money  of 
the  United  States.  Witness  their  hands  and  seals,  this  thirty-first 
day  of  October,  eighteen  hundred  and  twenty-seven, 

Th^  condition  of  the  above  obligation  is  such,  that  if  the  above 
Alexander  W.  Cotton  be  arid  appear  at  the  next  April  term  of  the 
Superior  Court  in  and  for  the  Territory  of  Arkansas  in  the  year 
eighteen  hundred  and  twenty-eight,  and  shall  then  and  there  make 
good  his  claim  to  the  slaves  mentioned  in  the  declaration,  and  if 
judgment  shall  be  given  against  him  at  that  or  any  subsequent 
term,  he,  the  said  Alexander  W.  Cotton,  shall  deliver  to  the  plain- 
tiff, the  said  Sarah  Chandler,  the  said  negroes,  Polly,  Andy,  An- 
geline  and  Marion,  mentioned  in  the  said  declaration,  and  if  he 
shall  pay  all  damage  which  shall  be  assessed  for  the  detention  of  said 
negroes,  and  shall  pay  the  costs  of  suit,  then  this  obligation  to  be 
void  and  of  no  effect,  otherwise  to  remain  in  full  force  and  virtue. 
In  testimony  whereof,  they  have  hereunto  set  their  hands  and  seals 
the  day  and  year  above  written.  A.  W.  Cotton.        (seal) 

R.  C.  Byrd,  ^seal) 

John  H.  Cocke,     (seal) 

(2)  Where  It  Runs  to  Officer  Making  Arrest.* 

Form  No.  3834. 

Know  all  men  by  these  presents,  that  we,  Richard  Roe  and  Sam- 
uel Short,  both  of  Haddam,  in  the  county  of  Middlesex,  are  firmly 

1.  See  sufra,  note  2,  p.  95.  8.  In  the  following  states,  the   de- 

2.  VbglBla. —  See  also  a  precedent  fendant's  undertaking  runs  to  the 
in  Cloud  V.  Catlett,  4  Leigh  (Va.)  463.    sheriff  or  officer  making  the  arrest. 
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bound  and  obliged  unto  yohn  Lynch^  constable  of  said  town  of  Heul" 
dam^  in  the  sum  of  three  hundred  dollars,  to  be  paid  to  the  said 
yohn  Lynch  or  his  heirs,  &c.  For  which  payment,  well  and  truly 
to  be  made  and  done,  we  bind  ourselves,  or  our  heirs,  &c.  Witness 
our  hands  and  seals,  this  twenty-second  day  of  January^  A.D.  i8P7, 
The  condition  ^  of  the  above  obligation  is  such,  that  whereas  tne 
above  bounden  Richard  Roe  is  attached  at  the  suit  of  yohn  Doe  in 

the  sum  of  three  hundred  dollars,  as  per  writ  dated  the day  of 

,  A.D.  i8P7,  to  appear  before  the  Superior  Court,  to  be  holden 

at  Middletown^  in  and  for  the  county  of  Middlesex^  on  the  second 
Tuesday  of  November^  A.D.  i8P7  (or  before  Abraham  Kent^  Esq.^ 
justice  of  the  peace  for  said  county^  at  his  office  in  said  Haddam^  on 
the  third  day  of  September^  A.D,  1897,  at  9  o^  clock  in  the  forenoon)  * 
Now,  if  the  said  Richard  Roe  shall  appear  before  said  court  accord- 
ing to  said  attachment,  then  the  above  obligation  shall  be  null  and 
void,  otherwise  it  shall  remain  in  full  force. 

Richard  Roe.      (sbal^ 
Samuel  Short,     (seal) 

Form  No.  3835- 
(Precedent  in  Danker  v.  Atwood,  119  Mass.  146.) 

Know  all  men  by  these  presents,  that  we,  Samuel  Snow,  of  Rath, 

State  of  Maine,  and ,*  as  sureties,  are  holden,  and 

stand  firmly  bound  and  obliged  unto  W.  H,  Warren,  yr.,  one  of 
the  Constables  *  of  the  city  of  Boston,  in  the  sum  of  three  hundred 
dollars,  to  be  paid  unto  said  W.  H.  Warren,  yr.,  his  executors, 
administrators  or  assigns;  to  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs,  executors,  and  administra- 
tors, jointly  and  severally,  firmly  by  these  presents. 

Witness  our  hands  and  seals.  Dated  the  third  day  of  February^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy  four. 

The  condition  ^  of  this  obligation  is  such,  that  whereas  the  body 

Connecticut. — Gen. Stat.  (1888), $956.  which  the  writ  is*  returnable,  in  the 

Delaware. — Laws  (1893),  p.  778,  c.  following  states : 

Z03,  ^  I.  Connecticitt.—Gen,   Stat.    (1888),   ( 

Jliinois. — 1  Starr  &  C.  Anno.  Stat.  956. 

(1896),  p.  506,  ^  4.  Delaware. — Laws   (1893),  P-  77Sf  c. 

But  in  other  states   it  runs  to  the  103,  ^  i. 

sheriff  if  taken  by  him  or  his  deputy,  Maine.— K^y.  Stat.  (1883),  c.  85,  ^  i, 

otherwise  to  the  officer  making  the  ar-  (and  abide  final  judgment,   and   not 

rest.  avoid). 

^a/»tf.— Rev.  Stat.  (i883),c.85,{  I.  Massachusetts,— Vwh.  Stat.    (1882), 

Massachusetts. — ^Pub.    Stat.    (1882),  c.  163,  ^  3. 

c.  163,  $  a.  Rhode  Island. — Gen.  Laws  (1896),  c. 

Rhode  Island, — Gen.   Laws  (1896),  353,  §  4. 

c*  253,  §  5.  8.  It  was  held  in  this  case  that  the 

See  also   an  early  Ohio  precedent  surety    having    properly   signed   the 

in  which  the  bond  runs  to  the  sheriff,  undertaking  was  bound,  although  his 

in  Enos  v,  Aylesworth,  8  Ohio  St.  333.  name  did  not  appear  in  the  blank  in- 

1.  The   defendant's  undertaking^  is  tended,  for  that  purpose  in  the  body  of 

conditioned  for  the  appearance  of  the  the  undertaking, 

person  arrested  before  the  court  to  8.  See  sufra,  note  3,  p.  99. 
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of  the  above  bounden  Samuel  Snow  is  taken  by  force'  of  a  Syrif  .or 
process,  bearing  date  Pebruary  thirds  A.D.  i87.4»  wherein  Alfred 
Danker^  plaintiff,  and  said  Samuel  Snow  is  defendant,  returnable 
before  our  Justices  of  the  Municipal  Court  of  the  city  of  Boston ^ 
next  to  be  holden  at  said  Boston,  within  and  for  said  county,  for 
civil  business,  on  Saturday,  the  fourteenth  day  of  February,  A.D. 
1874,  at  nine  of  the  clock  in  theybrenoon,  to  answer  unto  said  plaintiff 
in  an  action  of  tort,  commenced  by  said  plaintiff  to  be  heard  and 
tried  at  said  court,  as  by  the  return  of  said  writ  or  process  will 
appear. 

Now,  therefore,  if  the  above  bounden  Samuel  Snow  shall  appear 
before  said  justices  of  said  court,  to  be  holden  as  aforesaid,  to  answer 
unto  said  plaintiff  in  said  action  or  process,  and  shall  abide  the  final 
judgment  thereon,  and  shall  not  avoid,  then  the  above  written  obli- 
gation shall  be  null  and  void,  otherwise  it  shall  be  and  remain  in 
fall  force  and  virtue.  Samuel  Snow,  f  sbal^ 

yames  S.  Atwood,     (sbal) 

Form  No.  3836. 

(Precedent  in  Neil  v.  Morgan,  28  111.  534.) 

Know  all  men  by  these  presents,  that  we,  Richard  P.  Morghn, 
of  the  county  of  Cook,  and  State  of  Illinois,  are  held  and  firmly 
bound  unto  yohn  Z..  Wilson,  sheriff  of  Cook  county,  in  the  State 
of  Illinois,  in  the  sum  oi  four  thousand  dollars,  lawful  money  of  the 
United  States,  for  the  payment  of  which,  well  and  truly  to  be  made, 
to  the  said  John  Z.  Wilson,  sheriff  as  aforesaid,  or  his  successors 
in  office,  executors,  administrators  or  assigns,  we  hereby  jointly  and 
severally  bind  ourselves,  our  heirs,  executors  and  administrators. 
Witness  our  hands  and  seals,  this  11th  day  of  April,  eighteen  hun- 
dred 2SMdi  fifty-seven  J^ 

The  condition  of  this  bond  is  such,  that  whereas  James  Neil  has 
lately  sued  out  of  the  Circuit  Court  of  Peoria  county  a  certain  writ 
of  capias  ad  respondendum,  in  a  certain  plea  of  trespass  on  the  case 
on  promises,  against  Richard  P,  Morgan,  returnable  to  the  next 
term  of  the  said  court,  to  be  held  at  Peoria,  in  Peoria  county,  on 
the  second  Monday  of  May  next. 

No'w,  if  the  said  Richard  P.  Morgan  shall  be  and  appear  at  the 
said  court,  to  be  held  at  Peoria  aforesaid,  on  the  second  Monday  of 

May  next ;  and  in  case  the  said *   shall  not  be  received  as 

bail  in  the  said  action,  shall  put  in  good  and  sufficient  bail,  which 
shall  be  received  by  the  plaintiff,  or  shall  be  adjudged  sufficient 

by  the  court;    or  the  said  ^  being  accepted   as   bail,  shall 

pay  and  satisfy  the  costs  and  condemnation  money  which  may  be 
rendered  against  the  said  Richard  P.  Morgan  in  the  plea  aforesaid, 
or  surrender  the  body  of  the  said  Richard  P,  Morgan  in  execution 
in  case  the  said  Richard  P,  Morgan  shall  not  pay  and  satisfy  the 

1.  It  was  held  in  this  case  that  a  bail    pear  in  the  blanks  left  in  the  bond  for 
bond  is  obligatory  against  the  sureties,    that  purpose, 
eren  thougn  their  names  do  not  ap- 
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- '.  l£(\(i  coBts  kitcT  condemnation  money,  or  surrender  himself  in  eze- 
.oufiod' where  by  law  such  surrender  is  required,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

Richard  P.  Morgan, 
S,  S.  Morgan, 
P.  fV.  Peck  ham. 
Filed  Nov.  8,  i%68.     Enoch  P.  Sloan,  Clerk. 

(8)  Statutory  Forms. 
(a)  In  Illinois, 

Form  No.  3837. 

(I  Starr  ft  Curt.  Anno.  Stat.  111.  (1896),  c.  k6,  f  4.) 

[  (  Commencing  as  in  Form  No,  S8S6^  and  continuing  down  to  ♦. )  ]  * 
The  condition  of  this  obligation  is  such,  that  whereas  yohn  Doe 
has  lately  sued  out  of  the  Circuit  court  of  the  county  of  Peoria,  a 
certain  writ  of  cafias  ad  respondendum,  in  a  certain  plea  of  debt 
against  Richard  Roe,  returnable  to  the  next  term  of  the  said  court, 
to  be  holden  at  Peoria,  on  the  second  Monday  of  May  next :  Now, 
if  the  said  Richard  Roe  shall  be  and  appear  at  the  said  court,  to  be 
holden  at  Peoria,  on  the  second  Monday  of  May  next,  and  in  case 
the  said  Samuel  Short  shall  not  be  received  as  bail  in  the  said'action 
shall  put  in  good  and  sufficient  bail,  which  shall  be  received  by'the 
plaintiff,  or  shall  be  adjudged  sufficient  by  the  court,  or  the  said  SaiHuel 
Short  hein^  accepted  as  bail,  shall  pay  and  satisfy  the  costs  and  con- 
demnation money  which  may  be  rendered  against  the  said  Rtth- 
ard  Roe  in  the  plea  aforesaid,  or  surrender  the  body  of  the  said' 
Richard  Roe  in  estecution  in  case  the  said  Richard Ro^  shall  not  pay 
and  satisfy  the  said  costs  and  condemniition  mondy,  or  surrender 
himself  in  execution  when  by  law  such  surrender  is  re^tiired;  then 
this  obligation  to  be  void:  otherwise  to  rekhain  in  full  fotice  aild 
effect .  (  Signature . )« 

r 

(3)  In  Kentucky, 

PdmiHo.  3839. 
(Bullitt's  Kj.  Code  (1895),  p.  696,  No.  155^.) 

Lee  Circuit  Court. 
John  Doe,  plaintiff,      ) 

against  >  Bail  Bond. 

Richard  Roe,  ^ei^Ti^BXit,  ) 

I  agree  that,  if  judgment  shall  be  rendered  in  this  action  against 
the  defendant,  Richard  Roe,  he  will  render  himself  amenable  to  the 
process  of  the  court  thereupon. 

Witness  my  hand  this  2^d  day  of  ydnuary,  i8P7. 

Samuel  Short, 
Attest :     yohn  Lynch,  Sheriff  (or  yailer)  of  Lee  County 

1.  The  words  to  be  supplied  within        S.  The  bond  should  be  signed  as  in 
[  ]  are  not  set  out  in  the  statute.  Form  No.  3836,  sufra. 
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(c)  In  North  Carolina. 
Form  No.  3839. 

(z  N.  Car.  Code  (1883),  p.  355,  No.  ao.) 

John  Doe      \ 
against         >  County  of  Nash. 
Richard  Roe.  ) 

Whereas,  the  above  named  defendant,  Richard  Roe^  has  been 
arrested  in  this  action  :  Now,  therefore,  we  Samuel  Short,  of  Nash 
county,  tailor,  and  William  West,  of  Nash  county,  merchant^ 
undertake,  in  the  sum  oi  Jive  hundred  dollars,^  that,  if  the  defend- 
ant is  discharged  from  arrest,  he  shall,  at  all  times,  render  himself 
amenable  to  the  process  of  the  court  during  the  pendency  of  this 
action,  and  to  such  as  may  be  issued  to  enforce  judgment  therein. 

Samuel  Short. 
William  West. 
Signed  in  my  presence,  Xh\%  first  day  December,  i%96. 

Aoraham  Kent,  Justice  of  the  Peace. 

8.  Speeial  Bail.* 

Form  No.  3840.3 

I,  John  Doe,^  acknowledge  myself  special  bail  for  the  within 
named  Richard  Roe. 
Witness  my  hand  this  sixteenth  day  of  November,  i%96. 

yohn  Doe. 

F^ntL  No.  3841. 

(3  Starr  ft  Curt.  Anno.  Stat  111.  (1896),  c.  79,  f  a8.)4 

1,  Samuel  Short,  acknowledge  myself  special  bail  for  the  within 
named  Richard  Roe. 
Witness  my  hand  this  Jirst  day  of  October,  i896. 

Samuel  Short. 

1.  This  should  be  the    same    sum        8.  This  form  o£  bail  is  indorsed  on 

mentioned  in  the  order  of  arrest.  the  writ  of  capias  ad  respondendum. 

1  See  statutes  following   for  pro-        4.  This  bond  is  indorsed  on  the  back 

Tisions  governing  special  bail :  of  the  cafias,    2  Starr  &  Curt.  Anno. 

CouueciicMt'^-Gen.    SUt.    (1888),  f  Stat.  111.  (1896),  c.  79,  t  38. 
957.  In  Henne'sser  v.  Hill,  52  111.  381,  the 

Delaware, — ^Laws  ( 1893),  p.  780, 1 10.  undertaking  of  bail  was  as  follows : 

District  of  Columbia, -^om^.  Stat.  "  Rutland,  April  16, 1^68. 

(1894.),  p.  452,  §  58.  "I»    7^^^     ^'    -^»'A    hold    myself 

Illinois. — 3  Starr  ft  C.  Anno.  Stat  special  bail   to  ^ames  Hennossey,  con- 

(1896),  p.  3417,  par.  38.  stable,  for  the  debt,  interest  and  costs 

Indiana. — Horner's  Stat.  (1896),  ft  0°    this    attachment,     pajable    three 

861,  1555.  montks  after  date.  y.  V.  HilV 

Michigan, — How.  Anno.  Stat.  (z883).        No  question  of  form  was  raised  in 

\  7319.  this  case,  but  the  undertaking  was  held 

Nevf  yersey. —  Gen.  Stat.  ( 1895) ,  p.  to  be  void,  there  having  been  no  consid- 

^S0>  k  75<  eration  in  law  for  the  contract  of  baiL 

Pennsylvania. — Bright.  Pur.  (1894),        I"  Vipond   v.  Hurlburt,  33   111.  336, 

P'^«t35*  however,  the  following  undertsJcing : 
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Form  No.  384a. 
(Bums'  Anno.  Stat.  Ind.  (1894)1  i  1623.)! 

I  acknowledge  myself  special  bail  for  the  appearance  of  John  Doe 
to  this  suit  on  Xh.^  first  day  of  December^  iSp!?.         Richard  Roe. 

Form  No.  3843. 

(How.  Anno.  Stat.  Mich.  (x88a),  f  7319.) 
Circuit  Court. 

John  Doe     ) 

vs.  >  In  trespass  (or  as  the  action  may  ie)» 

Richard  Roe.  ) 

IVayne  County,  ss.  Be  it  remembered  that  on  this  twenty^second 
day  of  January^  in  the  year  eighteen  hundred  and  ninety-seveny 
Samuel  Short  and  William  West,  of  the  county  of  Wayn^,  person- 
ally appeared  before  John  Hancock,  Clerk  of  the  Circuit  Cfourt  of 
the  county  of  Waync,^  and  severally  acknowledged  themselves  to 
owe  John  Doe,  the  above  named  plaintiff,  the  sum  oifive  hundred 
dollars'  each,  to  be  levied  upon  their  several  goods  and  chattels^ 
lands  and  tenements,  upon  condition  that  if  Richard  Roe,  the  de- 
fendant, shall  be  condemned  in  this  action,  at  the  suit  of  John  Doe^ 
the  plaintiff,  he,  the  said  Richard  Roe,  shall  pay  the  costs  and  con- 
demnation of  the  court,  or  render  himself  into  the  custody  of  the 
sheriff  of  the  county  of  Wayne  ^  for  the  same,  or  if  he  fail  so  to  do, 
that  the  said  Samuel  Short  and  William  West  will  pay  the  costs 
and  condemnation  for  him.  Samuel  Short. 

Taken  and  acknowledged  the  day  )  William  West. 

and  year  above  written,  before  me.  \ 
John  Hancock,  Clerk  Circuit  Court  of  the  County  of  Wayne. 

Form  No.  3844. 

(2  N.  J.  Gen.  Stat.  (1895)  2546,  k  75-) 
John  Doe     ) 
against        >  In  Deht.^ 
Richard  Roe.  ) 
New  Jersey,  Bergen  county,  to  wit : 

Be  it  remembered,  that  on  the  seventh  day  of  December,  in  the 

'*  I,  Askbil  Hurlburt,  acknowledge  1.  This  foYm  should  be  entered  on 

myself  special   bail   for   the   appear-  the   justice's  docket.     Burns'  Anno, 

ance  of  the  within  named  Henry  B,  Stat.  Ind.  (1894),  (  1623. 

Roberts.  8.  Here  should  be  given  the  official 

**  Askbil  Ilmrlburt"  description  of  the  officer  before  whom 

was  held  to  be  bad  in  form,  and  it  was  the  undertaking  is  entered  upon, 

said  that  where  a  covenant  is  to  be  im-  8.  This  should  be  the  sum  mentioned 

plied  from  statutory  words,  the  very  in  the  order  of  arrest,  or  indorsed  on 

words  of  the  statute  must  be  used,  flie  writ  of  arrest. 

Special  bail  is  an  undertaking  for  the  4.  Here  should  be  given  the  name  of 

payment  of  the  debt,  costs,  etc.,  of  the  the  county  in  which  the  defendantwas 

action;   but  in  this  case  the  under-  arrested. 

taking  was  for  the  appearance  only  of  5.  Or  "  Case,V  "Trespass,"  etc.,  ac- 

the  defendant.  cording  as  the  action  may  be. 
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year  of  our  Lord  one  thousand  eight  hundred  and  ninety  -  six  ^  Samuel 
Shorty  William  West^  and  yoseph  Huni^  of  the  said  county  of  Ber- 
gen,  personally  appeared  before  me,  yohn  Marshall,  one  of  the  jus- 
tices of  the  supreme  court  of  the  state  of  New  Jersey  ^  and  severally 
acknowledged  themselves  to  owe  unto  yohn  Doe  the  sum  of  Jive 
hundred^  dollars  each,  to  be  levied  upon  their  several  goods  and 
chattels,  lands,  tenements,  hereditaments,  and  real  estate  upon  condi- 
tion that  if  the  defendant,  Richard  Roe,  shall  be  condemned  in  this 
action  at  the  suit  of  yohn  Doe,  the  plaintiff,  he  shall  pay  the  costs  and 
condemnation  of  the  court,  or  render  himself  into  the  custody  of  the 
sheriff  of  said  county  for  the  same,  or  if  he  fail  so  to  do,  that 
the  said  Samuel  Short,  William  West,  and  yoseph  Hunt  will  pay  the 
costs  and  condemnation  for  him.  Samuel  Short, 

Taken  and  acknowledged  the  day  )  William  West. 

and  year  above  written,  before  >  yoseph  Hunt. 

me.  yohn  Marshall,^      ) 

m.  THE  CERTmCATE  OF  ATTESTATION  AMD  APPROVAL. 

Form  No.  3845. 
(Precedent  in  Dover  v.  State,  45  Ala.  345*)^ 

Teste—  yohn  Hill,  Sr.,  J.  P. 

yohn  W.  Steele,  J.  P. 

Form  No.  3846. 
(Precedent  in  Patterson  v.  State,  10  Ind.  297.)  < 

Taken  and  approved  by  me,  this  f^Oth  day  of  October,  \%62, 

Wm.  y.  Mcintosh^  Sheriff,  by  yohn  Cole,  Deputy. 

1.  Or,  *'one  of  the  judges  of  the  cir-  nej,  17  S.  &  R.  (Ha.)  283;  Com.  v, 

CQit  court,"  or,  "  of  the  court  of  com-  Linton,  2  Va.  Cas.  476. 

mon  pleas  in  and  for  the  said  county  5.  See  also  Gachenheimer  v.  State, 

fA  Bergen,''  or  '*  one  of  the  supreme  28  Ind.  93.     Other  similar  forms  may 

court  commissioners,"  as  the  case  may  be  as  follows : 

be.  "  Approved  by  me  this  first  day  of 

S.  The  amount  of   bail    to  be  in-  October,  i%96.        Abraham  Kent, 

lerted  should  be  double  the  sum  in-  Justice  of  the  Peace." 

doreed  on  the  writ.  or 

I.  The  official  title  of  the  person  be-  '*  Taken  before  and  approved  by  me,  ) 

fore  whom   the    acknowledgment    is  yohn  Marskall,                  y 

made  should  be  added  in  such  words  County  Judge  Leon  County.  "     ) 

as  the  following:  "Justice  Supreme  or 

Court,  State  of  New  Jersey."  "  Taken  and  approved  by  (or  before)  J 

4.  Similar  forms  are  as  follows:  me  the  (or  this)  first  day  of  Oc-  V 

"Attest:  tober, A. J>.  1^96,  Abraham  Kent,    ) 

Leonard  A.  Ford.  Justice  of  the  Peace." 

Approved :  or 

John  Marshall,**  "  Approved  this  the  first  day  of 

or  September,  i89^. 

"  Tested  and  approved  by    )  yohn  Lynch, 

Abraham  Kent,  \  Sheruf  (or  Constable), 

Justice  of  the  Peace."  By  John  Ketch,  Deputy  Sheriff,  J 

See  also  precedents  in  Com.  v.  Fin-  (or  Deputy  Constable).^* 
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Form  No.  3847. 
(Precedent  In  State  v.  Randolph,  aa  Mo.  475.) 

Taken  and  certified  the  day  and  year  last  aforesaid. 

Zadock  Hook^  J.  P.     (bbal) 

Form' No.  3848. 
(Precedent  in  Rhoads  v.  Com.,  15  Pa.  St.  373.) 

Taken  and  acknowledged  this  18th  day  of  yuly^  i&j5. 
**Or  such  other  as  may  be  there  preferred  against  him,"  inter* 
lined.  Richard  Vaux,  Recorder. 

Form  No,  3849* 

(Precedent  in  People  v.  Witt,  19  111.  169.)! 

Taken  and  acknowledged  before   us  this  10th  day  of  October^ 
iS5S,  y antes  Z..  Anderson ^  J.  P. 

Edward  Bertholf,  J.  P, 

Form  No.  3850. 

(Precedent  in  Ogden  tr.  People,  6a  111.  64.) 

Taken,  entered  and  acknowledged  before  me  this  lidth  day  of 
January^  A.D.  \%69,  Sebastian  Kraus^  J.  P. 

Form  No.  3851. 
(Precedent  in  DanieU  v.  People,  6  Mich.  38a.) 

TiB^ken  and  acknowledged  before  me,  at  Detroit^  the  6th  day  of 
February^  A.D.  i857.  Robert  H.  Brown, 

Circuit  Court  Commissioner. 

Form  No.  385>* 

(Precedent  in  Mlllikin  tr.  State,  ai  Ohio  St.  636.) 

Taken  and  acknowledged  in  open  court,  this  day  and  year  first 
above  written.  yoseph  Traver,  Probate  Judge, 

Butler  County,  Ohio. 

Form  No.  3853* 

(Precedent  in  People  v.  Rutan,  3  Mich.  43.)' 

Taken,  subscribed,  and  acknowledged  before  me,  i\i\%  fourteenth 
day  of  November y  A.D.  i857.     A.  C.  Smith ,  County  Judge,  M.  C. 

1.  See  also  Park  v.  State,  4  Ga.  330;  t.  Or  the  following  may  be  used : 

People  T^.  Watkins,  19  111.  118;  People  "  Taken»  subscribed  and  acknowl- 

V.  Witt,  19  111.  169;  Dean   v.  State,  2  edged  before  me,, 

Smed.  &  M.  (Miss.)  aoo;  Fox  v.  Com.,  Abraham  Kent, 

81*  Pa.  St.  513;  Tyler  v.  Greenlaw,  Justice  of  the  Peace. 
5  Rand.  (Va.)  711. 
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Form  N6:  3S54'- 
(Priecedent  in  Irwld  v.  Sttte,  lo  Neb.  336.)  ^ 

Takent  silburiljed;  and  atknowl^ged  the  day  first  above  written. 

R.  IV,  McKee,  J.  P. 

Form  No.  385s. 
(Precedent  in  Tillson  v.  SUte,  29  Kan.  453.)^ 

Approved  by  me  this  twenty-ninth  day  of  yuly^  18SI, 

Geo.  M.  Everline^  J.  P. 

Form  No.  3856. 
(Precedent  in  Shattuck  v.  People,  5  111.  478.) 

This  recognizance  was  approved  by  us  on  the  eleventh  day  of 
May,  A.D.  18^.  Julius  L.  Sarnshack,  J.  P.8 

Brastus  Wheeler,  J.  P. 

Form  No.  3857. 
(Precedent  in  State  v,  Perrj,  18  Minn.  458.) 4 

I  hereby  approve  the  within  recognizance  and  the  sureties  thereon. 

Dated  November  28,  A.D.  i%80. 

(sbal)  O.  O.  Bdldwin,  Court  Commissioner. 

1.  The  following  foiin  may  also  be  or     , 

used :  ''  Tak^rt  abd  a)^pr6ved  tliia  the  /rsi'\ 

'<  Taken  and  aclmowlediied  the'day  ^  daj  of  October,  A.D.  18^.  Ira  Lee,  I 

and  year  above  (or  first  above)  |  Sheriff  of  Freestone  Co.,  Texas,  | 

written,  before  me.                        >  By  Jokn  Ketck,  Deputy."  J 

Abrakam  Kent,         I  See  also  Hammona  tr.  State,  59  Ala. 

Justice  of  the  Peace."  J  165;  People  v.  Mellor,  2  Colo.  706; 

S.  Other  similar  forms  may  be  as  Stfite    v.   Soudrietjtei   105    Ind.    307; 

follows:  Mdorehead    tr.    Staie,  t8    Kan.  490; 

"  Approved :  yjfkn  Lynck,  Sheriff.  Sta^e  tc  Wettstein,  64  ms.  3^. . 

l^yjpkn  Ketck,  Depwij.  8.  The  letters  "J.  P."  affixed  to.  the 

This  ij/ day  of  Oc/^^r,  i89<?."  certificate  of  the  recognizance  mean 

Q^  ''justice  of  the  peace."    They  are  ab- 

, ,   ^  brevlations  which  are  well  known  and 

<«AM>roved  (or  Acknowledged  before  in  common  use.    Shattuck  v.  People, 

me  and  aff  roved)  by  me  this  th«  10th  ^  XiV  478. 

day  of  October,  18^  4.  'Jj,e*  following  ipay  also  be  used': 

^          .,  ^ir^  .^^Jt*       ..  "The  foregoing  bond  this  day  ap- 

Consuble  Precinct  No.  f ."  proved  by  me.  Dated  October  16,  i996. 

'•Approved  this  the  lOtk  day  of  Octo-  Clerk  Superior  Ciourt." 

ber,i%96.                 John  Lynck,  *.«     j                 5'^i-           v    -lu  j 

ConsUble,  Precinct  No.  2,  "  »<>»<*  approved,  taken,  subscribed 

Freestone  Comity,  Texas,''  and  acknowledged  the  ^st  day  above 

written.  Abrakam  Kent, 

^'  Justice  of  the  Peace." 

"Approved  on  this,  the  lOtk  day  ofj  .or, 

October,  A.D.  i996,                           I  "I  approve  of  the  foregoing  recoeni- 

AhrakamKent,  Justice  of  the  Peace,  >  saate  and  the  surety  therein  ih\%fi^st 

Freestone  Cojxnty,  dayot  October,  iS96,  Abrakam  Kent, 

Sitting  as  an  Examining  Court. "  J  Justice  of  the  Peace." 
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Form  No.  3858/ 

(Precedent  in  State  v.  Birchim,  9  Ner.  98.) 

Witnessed  and  approved  by  me,  this  Mth  day  of  October^  i87i9* 

W,  K,  Logan  ^  Justice  of  the  Peace. 

Form  No.  3859. 

(Precedent  in  Hunter  v.  State,  az  Ind.  353.) 

Taken,  acknowledged  before  and  approved  by  me,  yohn  M.  Good^ 
man.  Sheriff.  Gustavus  A.  Wood,     (sbal) 

Judge  Common  Pleas,  Tippecanoe  county. 

Form  No.  3860. 

* 

(Precedent  in  Gzy  v.  State,  7  Kan.  395.) 

Taken  and  acknowledged  before  me,  and  sureties  approved,  thi» 
thirtieth  day  of  July,  i869.  William  V.  Barr, 

Justice  of  the  Peace. 

Form  No.  3861. 

(Precedent  in  U.  S.  v.  Eldredge,  5  Utah  163.) 

Executed   and    acknowledged  before   me,  and    approved,    this 
iwenty-seventh  day  of  February,  1S86. 

E.  B,  Critchlow,  Commissioner. 

Form  No.  386a. 

(Precedent  in  Shupe  v.  State,  40  Neb.  5a6.) 

Executed  in  my  presence,  a  surety  approved  by  me,  this  ISth  day 
of  December,  i890.  E.  P.  McCutchan, 

Justice  of  the  Peace. 

Form  No.  3863. 

* 

(Precedent  in  Barkley  v.  State,  15  Kan..  100.) 

Subscribed  and  acknowledged  before  me,  and  taken  and  approved 
by  me,  this  twenty-sixth  day  of  November,  i^72, 

Wm.  Mar  grove.  Justice  of  Peace. 

Form  No.  3864* 
(Precedent  in  Ingram  v.  State,  10  Kan.  631.) 

The  foregoing   recognizance  taken,  and  sureties  approved,  this 
fifteenth  of  September,  i87i.  A.  y.  Leavering,  Sheriff. 
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Form  No.  3865. 
(Precedent  in  State  v.  Williams,  17  Ark.  373.)  1 

The  above  and  foregoing  recognizance  was  taken,  acknowledged, 
and  signed,  sealed  and  entered  into  before  me,  on  the  day  of  the 
date  thereof.  yesse  Searcy^  J.  P. 

John  Z.  Fraley^  J.  P. 

Fonn  No*  3806. 

(Precedent  in  People  v.  Hurlbutt,  44  Barb.  (N.  Y.)  137.) 

State  of  New  Tork^  Otsego  county,  ss.  On  this  Idth  day  of  Feb- 
ruary^  i86S^  before  me  personally  came  David  Hurlbutt  and  George 
Z.  Trasky  to  me  known  to  be  the  same  persons  described  in,  and 
who  executed  the  foregoing  instrument,  and  acknowledged  the  exe- 
cution thereof.      E.  M.  Harris y  County  Judge  of  Otsego  county. 

Chemung  county,  ss.  Taken  and  acknowledged  by  the  said 
Serena  Hickocky  before  me  this  24th  day  of  February y  1S6S, 

E,  P.  BrookSy  Chemung  County  yudgCy 

and  Counsellor  in  Supreme  Court. 


IV.  SUBRENDER  OF  PRINCIPAL  AND  EXONERATION  OF  BAIL. 

1.  SuFFender  by  BaiL^ 

Form  No.  3867. 

To  the  Sheriflf  of  the  county  of  Suffolk, 

The  undersigned,  a  surety  (or  sureties)  on  the  within  undertak- 
ing griven  on  the  arrest  of  the  within  named  defendant  Richard 
Roey  hereby  surrenders  (or  surrender)  him  to  you  and  requires  (or 
require)  you  to  take  him  into  your  custody  pursuant  to  law. 

Dated  May  24thy  iS97.  Samuel  Short. 

State  of  New  York, 
County  of  Suffolk. 

On  this  twenty-fourth  day  of  Mayy  in  the  year  eighteen  hundred 
and  ninety-seveny  before  me  personally  appeared  Samuel  Shorty 
known  to  me  to  be  the  party  described  in  and  who  executed  the 
above  instrument  and  acknowledged  that  he  executed  the  same. 

George  Babcocky  Notary  Public,  Suffolk  County. 


ss. 


1.  Similar  forms  are  as  follows : 
"  Signed,  sealed  and  acknowledged 
by  ea&  of  the  above-named  parties 
before  me,  on  the  4^h  day  of  Octohery 
189^,  in  the  city  of  LyncAnrg. 

Given  under  my  hand  this  4th  day 
of  October y  i890 

John  Marskally  Judge 
Of  the  Corforaiian  Court  of  the  City 
ci  Lynchburg,^ ^ 
or 
"Entered  Into,  subscribed  and  ac- 
knowledged before  us  ih\%fir$t  day  of 


Octobery  A.D.  i89&,  and  approved  by 
us.  Abraham  Kenty 

Justice  of  the  Peace. 
George  Davisy 

Justice  of  the  Peace." 
or 
"Acknowledged  before  and  accepted 
by  me  at  Bedfordy  in  the  township  of 
Sedferdy  in  the  county  of  Tayior, 
this  twenty-ninth  day  of  Novembery 
A.D.  i%96.     John  Hancochy 

Clerk  Taylor  District  Court  " 
1.  New  Torh.  —  Code  Civ.  Proc, 
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2.  Authority  from  Bail  to  Arrest  Prlnelpal.^ 

Form  No.  3ft03. 

I,  Samuel  Shorty  bail  as  within  stated,  do  hereby  authorize  and 
empower  Leonard  A,  Ford  to  arrest  the  within  defendant  accord- 
ing to  law. 

Witness  my  hand  the  Idth  day  of  May^  i8P7. 

Samuel  Short, 

Form  No.  3860. 

Know  all  men  by  these  presents,  that  the  undersigned  Samuel 
Shorty  the  within-named  bail,  hereby  authorizes  and  empowers 
Leonard  A.  Ford^^  of  Northport^  Suffolk  County,  Neiw  lorky  to 
arrest  and  surrender  the  within-named  defendant,  Richard  Roe^  to 
the  sheriff  of  the  county  of  Suffolk  in  discharge  and  exoneration  of 
his  undertaking  as  bail  for  said  Richard  Roe  in  said  cause. 

Dated  May  24,  i8P7.  Samuel  Short. 

(  A  cknowledgment) .  8 

^579;  X  Birds.  ReT.  Stat. (1896),  p.  xi3,  North  Carolina,— i  Code  (1883),  ( 

\  39,  subs.  I.  301. 

1.  In  Grlmtiial  Oases. — Bail  may  au-  Ohio. — Rev.  Stat.  (1894),  §  5513. 

thorize  the  arrest  of  their  principal  bj  Oregon, — i  Hill's  Anno.  Laws  (1893), 

anj  third  person  by  indorsement  on  a  f  X13. 

certified  copy  of  the  bail  bond  or  re-  Utah,  —  2   Comp.    Laws    (1888),  ( 

cognizance .  3^7 1  • 

Alabama. — Code  (x886),  %  4429.  Washington, — 2  Hill's  Anno.   Stat 

Arizona, — Pen.  Code  (i^),  ^X994.  (1891),  f  240. 

Arkansas, — Sand.  &H.  Dig.  (1894),  Wisconsin. — 2   Sanb.    &   B.   Anno. 

i  2024.  Stat.  (1889),  f  2708. 

California,  —  Pen.  Code   (z886),   %  In  other  states,  however,  only  the 

1301.  sheriff  or  a  constable  can  be  so  au- 

Idaho.'-K^v,  Stat.  (1887),  $  8x24.  thorized. 

Iowa. — Miller's  Code  (1890),  W595.  Arkansas. — Sand.  &  H.  Dig.  (1894), 

Kentucky,  — BM\\\it*%    Crim.    Code  ^  308. 

(1895),  $  87.  California,'-Codt  Civ.  Proc.  (1886), 

Montana. — Pen.  Code  (1895),  $  2391.  $  489. 

Nevada,— Gen.  Stat.  (1885),  f  4401.  Idaho.— Kev,  Stat.  (1887),  ^  425X. 

New    Tork.—t   Birds.    Rev.    Stat.  A>«/«c*y.— Bullitt's  Code  (1895),  § 

(X896),  p.  130,  §  X53.  170. 

North  Dakota. — Rev.  Codes  (1895),  Montana. — Code  Civ.  Proc.   (1895), 

48456.  4  811. 

Oklahoma. — Stat.  (1893),  ^  SS^S-  Nevada. — Gen.  Stat.  (1885),  ^  3105. 

Oregon, — i  Hill's  Anno.  Laws  (1892),  North  Dakota, — Rev.  Codes  (1895), 

*  X488.  4  5314. 

Tennessee.  —  Code  (1896),  f  7137.  In  Arkansas  bail  may  be  exonerated 

Utah.  —  2    Comp.    Laws   (i8£§),   ^  where  his  principal  is  confined  in  any 

5183  jail  of  the  state  by  delivering  to  the 

In  Minnesota  only  the  sheriff  can  be  jailer  thereof  a  certified  copy  of  the  or- 

so    authorized    to    make   the    arrest,  der  of  arrest  and  of  the  bail  bond  with 

Stat.  (1894),  i  71^5'  ^  written  order  thereon  to  detain  the 

Hi  CItU  Oasai. — In  some  states  bail  defendant  in  custody  until  discharged 

in  civil  cases  may  by  such  indorsement  by  law  from  the  action  in  which  the 

authorize  the  arrest  of  their  principal  bond  was   given.     Sand.    &  H.   Dig. 

by  any  person  of  a  suitable  aee.  (1894),  f  3"- 

Kansas, — Gen.  Stat.  (1889),  §  4^53*  '•  ^^  ^^^  sheriff  or  constable,  add 

Nevf    fork. — x   Birds.    Rev.    Stat,  his  official  description. 

(1896),  p.  X15,  f  43.  8.  For  a  form  of  acknowledgment, 
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8.  Application  by  Bail  for  Warrant  for  Prlneipal.^ 

Form  No.  3870. 
(2  Rev.  Swift's  Dig.  887.) 

To  Abraham  Kent^  Esquire,  justice  of  the  peace  in  and  for  the 

county  of  Middlesex: 

Comes  Samuel  Short  of  Haddam  in  said  county  and  complaint 
makes  that  on  the^yih  day  of  May,  A.D.  i8P7,  he  entered  into  a 
recognizance  as  surety  to  Richard  Roe  of  said  Haddam  before 
Christian  Williams,  Esq.,  justice  of  the  peace  for  the  said  county, 
of  the  form  following,  to  wit :  (Here  set  out  the  recognizance)  as 
by  the  record  of  said  recognizance  ready  in  court  to  be  shown  will 
appear,  and  that  he  has  good  reason  to  believe,  and  does  believe, 
that  the  said  Richard  Roe  intends  to  abscond.  He  therefore  prays 
that  a  warrant  may  issue  against  the  said  Richard  Roe, 

Dated  M^  17th,  i8P7.  Samuel  Short, 

Middlesex  C5ounty,  ss. 

Personally  appeared  Samuel  Short  and  made  oath  to  the  truth  of 
the  above  complaint  by  him  subscribed,  before  me. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  3871. 
(Vt.  Stat  (1894),  p.  983,  Form  51.) 
To  Abraham  Kent,  Esq. ,  Justice  of  the  Peace  : 

Whereas,  I,  Samuel  Short,  on  the  third  day  oi  May,  A.D.  i8P7, 
became  bail  for  Richard  Roe  in  the  sum  of  three  hundred  dollars, 
for  his  appearance  before  the  county  court  within  and  for  the  county 
of  Orange  on  tYiit  first  Tuesday  of  yune  next ;  the  said  Richard  Roe 
being  charged  with  the  crime  of  (here  state  the  offense  charged) ; 
I  now  request  you  to  grant  me  a  warrant  in  due  form  of  law,  to  ap- 
prehend the  body  of  the  said  Richard  Roe,  that  I  may  commit  him 
to  jail  in  the  county  of  Orange,  in  discharge  of  my  recognizance. 
Dated  at  Chelsea  this  twenty-fourth  day  of  May,  i8d7. 

Samuel  Short. 

4.  Warrant  for  Arrest  of  Prineipal.^ 

Form  No.  3873* 

(3  Rev.  Swift's  Dig.  888.) 

To  the  sheriff  of  the  county  of  Middlesex,  his  deputy  or  other  con- 
stable of  the  town  of  Haddam,  in  said  county,  or  to  Oscar  Sim- 
mons, an  indifferent  person  : 
Whereas  complaint  has  been  made  to  me  by  Samuel  Short  of  Had- 

see  the  acknowledgment  in  Form  No.  In  Texas  this  application  is   made 

^f&j,supra.  by  the  affidavit  of  the  surety.     Pen. 

1.  Connecticut,^ Gen,  Stat.  (1888),  Code  (1895),  art.  321. 

M  9^,1613.  2.  Connecticut,— Gen,  Stat.   (1888), 

Michigan. — How.  Anno.  Stat.  (1882),  f  {  962,  1613. 

h  9^88.  Michigan.— How.  Anno.  Stat.  (1882), 

Vermoni^StB,t.(iS92),ii  I7i8»i755,  4  9488. 

3028.  OkiaAoma, —SttLt.  (1893),  i  SS^- 
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dam,  in  said  county  of  Middlesex  that  {here  set  out  the  substance  of 
the  complaint)  which  application  is  verified  by  the  oath  of  the  said 
Samuel  Short. 

These  are  therefore,  by  the  authority  of  the  state  of  Connecticut, 
to  command  you  to  take  and  convey  the  body  of  the  said  Richard 
Roe  to  the  common  jail  in  Haddam,  in  said  county,  and  him  to- 
gether with  this  warrant  to  deliver  to  the  keeper  thereof,  who  is 
hereby  commanded  to  receive  the  said  Richard  Roe  into  his  cus- 
tody within  the  said  jail  and  him  therein  safely  keep  until  he  shall 
be  delivered  in  due  course  of  law. 

Dated  at  Haddam  this  llth  day  of  May,  A.D.  i8P7. 

Abraham  Kent,  Justice  of  the  Peace. 


Form  No.  3873* 
(Vt.  Stat.  (1894),  P-  98o>  Fo"n  43-) 

C4.  4.      f  -vr  4.     i  '^^  ^'^y  sheriff  or  constable  in  the  state,  or  to 

btateot  Vermont,    /      ^^^^^arrf   A.    Ford,  e^n   indifferent   person, 
Ora«^County,ss.  J      greeting:* 

Whereas,  it  has  been  made  to  appear  to  me,  Abraham  Kent,  one 
of  the  justices  of  the  peace  within  and  for  the  county  of  Orange  on 
the  application  of  Samuel  Short  of  Chelsea,  in  said  county,  that  on 
the  i^th  day  of  May^  i8P7,  at  Chelsea,  in  the  county  of  Orange,  one 
Richard  Koe  of  Chelsea,  in  the  county  of  Orange,  was  duly  arrested 
at  the  suit  of  John  Doe  of  Chelsea,  in  the  county  of  Orange,  by 
writ  of  attachment,  demanding  three  hundred  dollars  damages, 
returnable  to  the  county zowxX.,  held  (or  to  beheld)  at  Chelsea  within 
and  for  the  county  of  Orange  on  the  1st  Tuesday  in  June,  A.D. 
i8P7,  on  which  writ  of  attachment  the  said  Samuel  Short  became 
bail  for  the  appearance  of  the  said  Richard  Roe  by  indorsing  his, 
the  said  Samuel  Shorfs,  name  thereon  according  to  the  statute  in 
such  case  made  and  provided,  and  the  same  writ  of  attachment  is 
now  pending  before  said  court  {ov  judgment  having  been  rendered 
thereon  against  the  said  Richard  Roe,  and  on  account  of  the 
avoidance  of  the  said  Richard  Roe,  a  writ  of  scire  facias  has  been 
issued  out  against  the  said  Samuel  Short  and  is  now  pending)  ;  and 
whereas,  the  said  Samuel  Short  has  this  day  filed  with  me  his  appli- 
cation in  writing  praying  for  a  warrant  to  arrest  the  said  Richard 
Roe  and  him  commit  to  jail  in  discharge  of  said  bail ;  therefore 

By  the  authority  of  the  state  of  Vermont  you  are  hereby  com- 
manded to  take  the  body  of  the  said  Richard  Roe  if  to  be  found 
within  your  precinct  and  commit  him  to  the  keeper  of  the  jail  in 
Chelsea  in  the  county  of  Orange,  within  the  said  jail,  who  is  hereby 
commanded  to  receive  the  said  Richard  Roe  and  him  safely  keep  so 
that  he  may  be  forthcoming  to  be  taken  on  execution   (or  sur- 

TVxAT.— Pen.  Code  (1895),  art.  331.  Vermont. -^SteX.    (1894),    H    '7i^» 

i755»  »<»8- 
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rendered)  in  discharge  of  the  said  Samuel  Short  in  the  premises  or 
until  the  said  Richard  Roe  is  discharged  by  law. 

Fail  not  but  service  and  return  make  to  the  county  court  to  be 
held  at  Chelsea  in  and  for  the  county  of  Orange^  on  the  1st  Tuesday 
of  June,  A.D.  i8P7. 

Dated  at  Chelsea  in  the  county  of  Orange  the  2J^h  day  of  May, 
A.D.'i8&7«  Abraham  Kent, 

Justice  of  the  Peace. 

Porm  No.  3874. 

(Vt.  Stat.  (1894),  p.  983,  Form  5a.) 

(  Commencing  as  in  Porm  No.  S878,  and  continuing  dawn  to  *) 
Wnereas,  Samuel  Short,  of  Chelsea,  in  the  county  of  Orange,  on 
the  ith  day  of  May,  A.D.  i8P7,  became  bail  for  the  appearance  of 
Richard  Roe  before  the  county  court  next  to  be  holden  at  Chelsea 
within  and  for  the  county  of  Orange,  on  the  1st  Tuesday  of  yune, 
A.D.  i8P7,  charged  with  the  crime  of  {here  state  the  offense 
charged)  in  the  sum  oifive  hundred  dollars ;  and  whereas,  the  said 
Samuel  Short  has  this  day  filed  with  me  his  application  in  writing 
praying  for  a  warrant  to  arrest  the  said  Richard  Roe  to  commit  him 
to  jail  in  discharge  of  the  recognizance  of  the  said  Samuel  Short; 
therefore 

By  the  authority  of  the  state  of  Vermont  you  are  hereby  com- 
manded to  apprehend  the  body  of  the  said  Kichard  Roe  and  him 
commit  to  the  keeper  of  the  jail  in  the  county  of  Orange,  within  said 
jail,  who  is  hereby  commanded  to  receive  the  body  of  the  said 
Richard  Roe  and  him  safely  keep  until  he  is  discharged  according  to 
law. 

Fail  not  but  service  and  return  make  according  to  law. 
Dated  at  Chelsea  in  the  county  of  Orange  this  24th  day  of  May, 
A.D.  i8P7.  Abraham  Kent,  Justice  of  the  Peace 

{or  Judge,  or  clerk). 


6.  Order  for  Commitment  of  PrlncipaL^ 

Form  No.  3875* 

Let  the  within  named  defendant  be  committed  to  the  custody  of 
the  sheriff  of  the  county  of  Wayne  in  exoneration  of  his  bail  at  the 
wit  of  the  within  named  plaintiff. 
Dated  May  24,  i897.  John  Marshall,  Circuit  Judge 

(or  Circuit  Court  Commissioner  for 
the  county  of  Wayne) . 

!•  This  form  is  indorsed  on  a  copy  of  the  bail  bond  or  bail  piece.   How. 
^0.  Stat  Mich.  (1883),  4  7338,  subs.  i. 


3  E.  of  F.  P.— 8  118  Volume  Z. 


88m  BAIL  AND  RECOGNIZANCE.  8»77. 

•»  CtrtUtoato  by  Sheriff  of  Surreiidir.^ 

Supreme  Court,  Sujf^olk  County. 

^ohn  Doe^  plaintiff, 
against 
Richard  Koe^  defendant. 
State  of  New  York,  )  ^^ 
County  of  Suffolk,    \ 

I,  John  Lynch^  sheriff  of  the  county  of  Suffolk  (or  keeper  of  the 
jail  in  the  county  of  Suffolk) ,  do  hereby  certify  that  the  within 
named  '  defendant,  Kichard  Roe^  was  surrendered  to  me  by  Samuel 
Shorty  his  surety,  this  liJith  day  of  May^  i8P7,  and  is  now  in  custody 
by  virtue  thereof.  yohn  Lynch, 

Sheriff  of  Suffolk  County.' 

Form  No.  3*7 7* 

(Precedent  in  Sullivan  v,  Richftrdson,  35  Ga.  155.) 
F.  y.  Sullivan,     ) 

vs.  >  yune  3d,  iS53. 

R.  R,  Richardson,  ) 

I  hereby  certify,  that  R,  D.  Harvey  has  this  day  surrendered  up 
and  delivered  into  my  hands  the  defendant  in  the  above  stated  case 
in  discharge  of  himself  as  bail  on  the  bail  bond. 

D,  D.  Duke,  D.  Sh'ff. 

1.  la  Offnlaal  Oases. —  For  the  stat-  In  OivU  Oases. — For  statutes  provid- 

utes   providing  for  a    certificate    ac-  ing  for  a  certificate  acknovvledging  the 

knowfedflfing    the    surrender    of  the  surrender  of  principal  by  bail  in  civil 

principal  by  bail,  in  criminal  cases,  see  cases,  see 

Arigonm.— Pen.  Code  (1887),  ^  1991.  ArkansaL-StLnd.  &  H.  Dig.  (1894), 

Arkansas. — Sand.  &  H.  Dig.  (1894),  i  3<^- 

f  3033.  Illinois. — I  Starr  &  C.  Anno.   Stat. 

California. — Pen.    Code    (x886),  f  (1896),  p.  509,  par.  14. 

1300,  subs.  I.  Indiana. — Horner's  Stat.  (1896),  ^ 

Idako.—Kev.  SUt.  (1887),  ^  ^^^3-  875. 

Illinois. — I   Starr  &  C.  Anno.  Stat.  Kansas. — Gen.  Stat.   (1889),  f  4251. 

(1896),  p.  1365,  par.  489.  Kentucky. — Bullitt's  Code  (1895),  % 

Indiana. — Horner's   Stat.  (1896),  %  169. 

1719.  North  Dakota. — Rev.   Code  (i895)» 

Iowa. — Miller's  Code  (1890),  ^  4593,  k  53^39  subs.  i. 

subs.  I.  Okio. — Rev.  Stat.  (1894),  ^  5512. 

Kansas,— '^^n.  Stat.  (x888),  %  esie.  Oklakoma. — Stat.  (1893),  ^  4046. 

Kentucky. —  Bullitt's    Crim.    Codfe  Oregon. — i  Hill's  Anno.  Laws  (1892), 

(1895),  $86.  %  1X2,  subs.  I. 

Montana. — Pen.  Code  (1895),  $  3390,  Waskington.-^^  Hill's  Anno.  Stat, 

subs.  I.  (1891),  %  339,  subs.  X. 

Nebraska. —  Cons.    Stat.    (1893),    4  Wisconsin. — 2   Sanb.    &   B.   Anno. 

5979.  Stat.  (1889),  $  2707,  subs.  I. 

Nevada,-^Gen.  Stat.  (X885),  §4400.  PFy£>«i«^.— Rev.  Stat.  (1887),  $  3860. 

New    Tork. —  i    Birds.    Rev.    Stat.  2.  This  certificate  may  be  indorsed 

(1896),  p.  129,  §  153,  subs.  I.  on  a  certified  copjof  the  undertaking, 

Oregonj^-i  Hill's  Anno.  Laws  (1893),  but  if  it  be  not  so  indorsed  the  under- 

$  1487,  subs.  X.  taking  should  be  so  referred  to  as  to 

Utak.^2  Comp.  Laws  (x888),  $  5x83,  identify  it. 

subs.  I.  8.  Or  the  official  signature  of  the 

Virginia,— Code  (1887),  $  4103.  ofiScer  signing  the  certificate. 
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Focin  No.  8<7*-^ 

I  Geftify  that  the  within  named  defendant,  Richard  Roe^  has  been 
committed  to  and  remains  in  my  custody  by  virtue  of  a  committitur 
of  hiin,  in  exoneration  of  his  bail  at  the  suit  of  the  plaintiff  in  the 
pka  within  mentioned. 
Dated  the  tJ^h  day  of  May,  A.D.  i8P7. 

yohn  Lynch, 
Sheriff  of  the  county  of  Wayne. 
Witness:  Leonard  A.  Ford, 


7.  Notice  to  Plaintiff  of  Surrender.' 

Form  No.  3879. 

To  Mr.  yohn  Doe  (or  Josefh  Story,  Esq.,  AtVyfor  yohn  Doe). 

Sir:  Being  bail  for  Richard  Roe  in  an  action  in  the  circuit  court 
of  Greene  county  between  yohn  Doe,  plaintiff  and  the  said  Richard 
Roe,  and  desiring  to  be  discharged  from  my  undertaking,  I  have 
this  day  surrendered  the  said  Richard  Roe  to  the  sheriff  of  Greene 
county,  of  which  you  will  please  take  notice. 

Given  under  my  hand  at  Carrollton  in  Greene  county,  this /w^if/y- 
fourth  day  of  May,  i8P7.  Samuel  Short. 

8.  Notice  of  Motion  to  Exonerate  Bail.^ 

Form  No.  3880. 

( Title  of  court  and  cause  as  in  Form  No.  S876. ) 
Please  take  notice  that  on  the  affidavit  of  Samuel  Short,  and  the 
certificate  and  undertaking,  copies  of  which  are  herewith  annexed 

1.  How.  Anno.  Stat.  Mich.  (1882),  itor  for  the  countj.     N.  H.  Pub.  Stat. 

k  7.^38,  subs.  a.  (1891),  c.  252,  $  30. 

8.  AVoUMtotlM  Flalntur  or  his  at-  t.  IskOiyHQ^MM-^-Nevf  rork.-^'S.Y . 

lurney  is  required   in   the  following  Code  Civ.  Proc,  f  592 ;  i   Birds.  Rev. 

states' when  the  surrender  is  made  out  Stat.    (1896),    p.    114,   f  42,   subs.    2. 

of  court :  Similar  notice  is  required  in  the   fol- 

niinois,^!  Starr  &  C.  Anno.  Stat,  lowing  states : 

(1896),  p.  509,  par.  15.  North  Dakota, — Rev.  Code   (1895), 

Maine. — Rev.  Stat.  (1883),  c.  85,  f  4.  $  5313,  subs.  2. 

Massachusetts. —  Pub.  Stat.    (1882),  Oregon. — i  HilPs  Anno.  Laws  (1892), 

c.  163,  ^  18.  4  m,  subs.  2. 

Nrw  Hampshire. — Pub.  Stat.  ( 1891 ),  Washington. — 2   Hill's   Anno.  Stat, 

c-  237*  §  4-  (1891),  4  239,  subs.  2. 

Rhode  Island. — Gen.  Laws  (1896),  c.  Wisconsin. —  2   Sanb.   A.   B.    Anno. 

358,  k  2.  Stat.  (1889),  4  37o7>  subs.  2. 

In  Indiana  such  notice  is  necessary  In  QrlZDliial  Caiei. — The  same  notice 

only  when  the  surrender  is  after  final  is  required  to  be  given  to  the  district 

judgment.     Horner's    Stat.   (1896),   f  or  county  attorney  in  criminal  cases 

877-  in  the  states  and  territories  follow- 

In  New  Hampshire. —  Where    the  ing: 

defendant  is  surrendered  in  vacation,  Arizona. — Pen.  Code  (1887),  ^  1993. 

a  written  notice  of  this  sort  must  be  California. —  Pen.    Code    (1886),  ^ 

given  to  the  attorney  general  or  solic-  1300,  subs.  2. 
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and  served,  the  undersigned  will  move  before  the  Honorable  yohn 
Marshall^  one  of  the  justices  of  this  court  (or  county  judge  of  the 
county  of  Suffolk)  on  the^rst  day  of  ^une  next,  at  nine  o'clock  in 
the  forenoon^  at  the  county  court  house  in  River  head  to  exonerate 
Samuel  Short  and  William  West  from  all  further  liability  upon  the 
undertaking  of  bail  heretofore  entered  into  by  them  as  the  bail  of 
the  defendant  in  the  above  entitled  action,  and  for  such  other  and 
further  relief  as  may  be  just.  Jeremiah  Mason ^ 

Dated  May  24,  i8P7.  Attorney  for  Samuel  Short. 

To  yoseph  ^lory,  Esquire,  Office  address:  Northport,  N,  T. 

Plaintiff's  Attorney. 

0.  Rule  to  Plaintiff  to  Show  Cause  Why  Bail  should  Not  be 

Exonerated.^ 

Perm  No.  3881. 

Circuit  Court  of  the  County  of  Wayne. 
John  Doe^  plaintiff, 
against 
Richard  Roe,  defendant. 

Due  proof  having  been  made  before  me  that  the  defendant  in  the 
above  entitled  cause  has  been  committed  to  the  custody  of  the  sheriff 
of  the  county  of  Wayne,  let  the  plaintiff  show  cause  before  me  at 
my  chambers  in  the  county  court-house  in  the  city  of  Detroit  (or 
at  my  ojffice  on  State  street;  in  the  city  of  Detroit)  on  the  29ih  day  of 
May,  io97,  why  the  bail  of  the  said  defendant  should  not  be  exon- 
erated from  their  liability. 

Dated  May  £4,  A.D.  iS97.  yohn  Marshall,  Circuit  Judge 

(or  Circuit  Court  Commissioner  of 
the  county  of  Wayne). 

10.  Order  Exonerating  Bail.* 

Form  No.  388a. 

(Title  of  court  and  cause  as  in  Form  No.  S876.) 
On  reading  and  filing  the  affidavit  of  Samuel  Short,  verified  the 
twenty-fourth  day  of  May,  iS97,  satisfactorily  proving  the  surrender 

Idako.^ReY,  Stat.   (1887),  f  6x33,  1.  How.  Anno.  Stat.  Mich.  (1883),  ^ 

subs.  3.  73381  subs.  3. 

/(»wa.— Miller's  Code  (1890),  §4593,  2.  In  OItU  0mm— JWw  Tork.'-Code 

subs.  2.  Civ.  Proc.,  f  593 ;  i  Birds.  Rev.  Stat. 

Montana. — Pen.  Code  (1895),  §  3390,  (1896),  p.  Z14,  f  43,  subs.  2. 

subs.  2.  See  also  statutes  in  the  following 

Nevada. '^Gen.  Laws  ( 1885) ,  {  4400.  states : 

Nevf  Tork, — Code  Crim.  Proc.  590;  North  Dakota. — Rev.  Codes  (1895), 

I  Birds.  Rev.  Stat.  (1896),  p.  129,  $  153,  $  5313,  subs.  3. 

subs.  3.  Oregon. — i  Hill's  Anno.  Laws  (1893), 

Oklahoma. — Stat.  (1893),  i  SS^S*  k  ''3»  %vi}M.  2. 

Ore^ii.— I  Hill's  Anno.  Laws  (1893),  Waskingrton.-—^  Hill's  Anno.  Stat. 

4  1487,  subs.  3.  (1891),  $  337,  subs.  3. 
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to  the  custody  of  the  sheriff  of  the  county  of  Suffolk^  of  the  above 
named  defendant  by  the  said  Samuel  Shorty  as  bail  of  said  defend- 
ant ;  and  on  reading  and  filing  a  certified  copy  of  the  undertaking 
of  said  bail  and  the  certificate  of  said  sheriff  indorsed  thereon  and 
dated  the  twenty-fourth  day  of  May^  i8P7,  acknowledging  the  said 
surrender ;  and  on  reading  and  filing  proof  of  due  notice  of  this  mo- 
tion, and  no  one  appearing  for  the  above  named  plaintiff  in  oppo- 
sition thereto,  now  on  motion  of  yeremiah  Mason ^  attorney  for 
said  Samuel  Shorty 

Ordered  that  said  bail,  Samuel  Short  and  William  West^  of  said 
defendant  Richard  Roe^  be  and  they  hereby  are  exonerated  and 
discharged  from  all  liability.  yohn  Marshall^  J.  S.  C. 

Dated  June  1,  i897. 

Form  No.  3883.1 

( Title  of  court  and  cause  as  in  Form  No.  S881. ) 
The  above  named  defendant  having  been,  on  the  prayer  and  in 
exoneration  of  his  bail,  committed  to  the  custody  of  the  sheriff  of 
the  county  of  Wayne  at  the  suit  of  the  plaintiff  in  the  within  men- 
tioned plea,  and  the  said  sheriff  having  certified  that  the  said  de- 
fendant remains  in  his  custody  by  virtue  of  such  order  of  commit- 
ment, which  certificate  was  duly  proved  by  Leonard  A.  Ford^  the 
subscribing  witness  thereto,  and  an  order  having  been  thereupon 
granted  that  the  said  plaintiff  show  cause  before  me  at  my  chambers 
in  the  county  court-house  in  the  city  of  Detroit  (or  at  my  office  in  the 
city  of  Detroit)  why  the  bail  of  the  said  defendant  should  not  be  ex- 
onerated from  their  liability  as  such  bail;  and  no  good  cause  to  the 
contrary  having  been  shown  by  said  plaintiff  who  duly  appeared 
before  me  (or  the  said  plaintiff  not  having  appeared  before  me^  and 
froofof  the  due  service  of  said  order  on  said  plaintiff  or  his  attor- 

Wisconsin. — 2  Sanb.   &  B.  Anno,  eratinff  bail  may  be  entered  are  as  fol- 

Stat.  (1889),  §  3707,  subs.  3.  lows :  Where  the  facts  charged  against 

la  OUndsal  OasM. — For  statutes  eov-  the    defendant  do  not  constitute  an 

eming  the  order  exonerating  bail  in  offense : 

Criminal  cases,  see  Iowa, — Miller's  Code  (1890),  f  4450. 

Arixona.-^V^n.  Code  (1887),  §  1993.  Nevada,  —  Gen.     Stat.    (1885),    (4 

California, — Pen.   Code    (i^),   \  4x60,4354. 

X300,  sabs.  2.  Where  judgment  against  the  def  end- 

Idako. — Rev.   Stat.  (1887),  $  8133,  ant  is  reversed,  but  m  new  trial  is  not 

sobs.  3.  ordered : 

/^wii.— Miller's  Code  (1890),  f  4593,  Nevada,  —  Gen.     Stat.     (1885),    f 

snbs.  3.  4370- 

Monlana. — ^Pen.  Code  ( 189$),  f  3390,  where  the   defendant    is    charged 

snbs.  3.  with    certain    criminal    offense    for 

Nevada. — Gen.  Stat.  (1885),  $  4400.  which  a  civil  action  for  damages  also 

New  Tori.  —  x    Birds.    Rev.   Stat,  lies,  and  satisfaction  is  acknowledged 

(x8q6),  p.  129,  4  X5J,  subs.  3.  '  by  the  injured  party: 

Oklakoma.StBt.  (1893),  i  SS^S-  Pemmsylvania.^Bright,  Pur.  (i894)» 

Oregon, — x  HilPs  Anno.  Laws  ( 1893),  p.  547i  $  10. 

S 1487,  subs.  3.  1.  This  order  is  indorsed  on  a  copy 

c^tejl.— 2  Comp.  Laws  (x888),$  5x83,  of  the  bail  bond  or  on  the  bail  piece, 

nbs.  2.  How.  Anno.  Sut.  Mich.  ( 1882),  4  73389 

Other  cases  in  which  an  order  exon-  subs.  3. 
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ney  Mngfr9dm€4d  t9  me)  I  4o  hereby  declare  that  the  hail  of  said 
defendant  afc  hereby  discharged  from  all  liability  as  such  bail  in  the 
suit  in  which  the  within  mentioned  bail  bond  was  taken. 
Dated  May  Mth,  i8P7.  John  Marshall^  Circuit  Judge 

(or  Circuit  Court  Commissioner  of  ike 
county  of  Wayne). 

Form  No.  3884 

(Precedent  in  Sullivan  v.  Richardson,  35  Ga.  155.) 

jR  y.  Sullivan,     ) 

vs.  >  Complaint. 

/?.  /?.  Richardson,  \ 

On  reading  and  filing  the  acknowledgment  of  the  Sheriff  of  the 
surrender  to  him  of  the  defendant  in  this  cause  by  R.  D.  Harvey\ 
one  of  his  bail  in  his  discharge ;  it  is  ordered  that  the  said  R,  JD. 
Harvey,  be  exonerated  from  his  said  obligation,  and  that  an  exon^ 
eretur  be  entered  on  said  bond. 

August  90tk,  1S6S.  John  H.  Lumpkin,  J.  S.  C.  C.  C. 

Form  No.  3885. 

(Precedent  in  Randall's  Case,  33  N.  H.  355.) 

Hillsborough,  ss.  —  Court  of  Common  Pleas, 

October  Term,  i85i. 
yabez  Bills  v.  Alfred  Randall, 

Judgment  rendered,  at  the  last  April  term,  of  this  court,  for  the 
plaintiff,  for  damages,  %60,  and  costs,  %64,79,  and  execution  issued 
therefor,  dated  May  S,  18SI. 

Now  at  this  term,  George  Kinson,  who  was  bail  for  said  Alfred 
Randall,  on  the  original  writ,  brings  the  said  Alfred  Randalth&te. 
into  court,  and  delivers  him  up  to  the  court,  and  moves  to  be  dis- 
charged from  further  liability  as  bail.  And  the  court  do  order  the 
said  Alfred  Randall  into  the  custody  of  the  sheriff ;  and  the  keeper 
of  the  jail,  in  said  county,  is  ordered  to  receive  the  %2X^  Alfred Ran^ 
dall  into  his  custody,  and  retain  him  in  the  jail,  in  said  county,  un- 
til he  shall  be  discharged  by  the  creditor,  or  otherwise,  according 
to  law ;  and  that  said  George  Kinson  be  discharged  from  further 
liability  as  bail. 

Attest:  P.  Dodge,  Clerk. 

Form  No.  3886. 
(Precedent  in  Sloan  v.  Bryant,  38  N.  H.  68.) 

Court  of  common  pleas,  October  term,  i85j9. 

D.  Sloan  v.  y.  Hariwell  and  y,  S.  Bryant,  bail  of  said  Hartwell. 

Said  y.  S.  Bryant  appears  in  court,  and  brings  with  him  the 

body  of  said  y.  flartwell,  and  a  copy  of  the  execution,  and  sheriff's 

return  thereon,  in   said  action,  which   is   hereunto  annexed,  and 

moves  to  be  discharged ;  and  it  appearing  to  the  court  that  the  costs 
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of  notifmig  s&i^  Brymni  as  bail,  haiw  been  paid,  and  that  no  scire 
foetus  nas  \momA^  it  is,  therefore,  ordered  that  said  y,  HmriweU  be 
committed  to  the  custody  of  the  keeper  of  the  juil,  so  that  he  may 
be  taken  in  exectttion,  and  detained  in  prison  till  he  be  discharged 
in  due  course  of  law,  and  that  said  y.  S.  Bryant  be  discharged. 


11.  NoUee  to  Proseeuttiiff  Attorney  of  AppUcatioii  fw  Botum 

of  CmIi.^ 

Form  No.  388 7- 
(Bullitt's  Crim.  Code  Kj.  (1895),  p.  143.) 

To  Daniel  Webster^  Esq.,   attorney  for  the  Commonwealth   for 

Franklin  county : 

You  are  hereby  notified  that  Richard  Roe  having  deposited  with 
the  trustee  of  the  jury  fund  for  Franklin  county,  the  sum  of  one 
thousand  dollars  in  lieu  of  bail,  and  having  surrendered  himself  to 
the  jailer  of  Franklin  county,  and  procured  from  him  a  certificate 
of  such  surrender,  a  copy  of  which  certificate  is  served  herewith, 
will  oa  the  HiMMiietk  day  of  August^  i877,  make  application  to  the 
FranUin  Circuii  Court  (or  to  the  Judge  of  the  Franklin  Circuit 
C(mrt)^  for  the  return  to  him  of  the  said  one  thousand  dollars  de- 
posited as  aforesaid.  Richard  Roe. 

12.  Order  for  Beturn  of  Ca$li.> 

Ferm  No.  388S. 

Lee  Circuit  Court. 
^^  Commonwealth  of  Kentucky^  plaintiff, 

against 

Richard  Roe^  defendant. 

On  reading  and  filing  the  certificate  of  yohn  Lynch ^  sheriff  of  the 

county  of  Lee^  satisfactorily  proving  the  surrender  to  the  custody  of 

1-  Where  cash  hat  been  deposited  C^/aA.— 3  Comp.  Laws  (1888),  f  5184. 

in  lieu  of  bail,  and  the  defendant  has  S.  For  statutes  in  the  various  states 

surrendered  himself,  notice  of  appli-  and  territories  providing  for  the  return 

cation  for  the  return  to  the  defendant  of  money  deposited   in   lieu  of  bail, 

of  such  cash  is  necessary  in  the  follow-  see 

iag  states  and  territories :  Arizona. -^YtJi.  Code  ( 1887),  %  1995. 

i4m0«ii.— Pen.  Code  (1887),  ^  1995.  California. -—V en.  Code   (1886),   ^ 

California. ^Ven.   Code    (1886),  f  1302. 

1302.  Idaho,— Kev.  Stat.  (1887),  f  8125. 

A/0;(<y._Rev.  Stat.  (1887),  f  8125.  Kentucky.— BMlWxVi    Crim.   Code 

/rtf»/«c>v.  —  Bullitt's    Crim.   Code  (1895),  §  ^. 

O895),  ^  80.  Montana. — Pen.  Code  (1895),  ^  239^* 

Montana. — Pen.  Code  (1895),  f  2392.  Nevada. — Gen.  Stat.  (1885),  $  4402. 

Nevada. — Gen.  Stat.  (1885),  f  4402.  Ne^    Tork.—  i   Birds.    Rev.   Stat. 

New   Tork.—Codt  Crim.   Proc,  $  (1896),  p.  130,  $  154. 

592;  I  Birds.  Rev.  Stat.  (1896),  p.  130,  Oregon. — i  Hill's  Anno.  Laws  (1892), 

♦  154-  «  H^- 

Oregon. — i  Hill's  Anno.  Laws  (1892),         Utah. —  2   Comp.  Laws   (x888),    ( 

♦  1489.  5184. 
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said  sheriff  of  the  above  named  defendant,  and  on  reading  and  filing 
proof  of  due  notice  of  this  application  to  the  attorney  for  the  Com- 
monwealth for  said  county,  and  no  one  appearing  in  opposition 
thereto  (or  and  after  hearing  yeremiak  Afason,  Esq,^  attorn^  for 
said  defendant  in  support  of  said  motion^  and  Daniel  Webster^ 
JEsg.^  attorney  for  the  Commonwealth  for  said  county  in  opposition 
thereto)^  now  on  motion  of  yeremiah  mason ^  Esq.,  attorney  for  said 
Richard  Roe^ 

Ordered  :  That  the  sum  of  one  thousand  dollars  heretofore  depos- 
ited by  said  Richard  Roe  in  lieu  of  bail  be  returned  to  the  said 
Richard  Roe, 

V.  FORFEITURE  OF  BAIL. 

!•  Entry  of  Forfeiture  Absolute. 

Form  No.  3880.1 

State  of  Indiana  ) 

against  >  Burglary. 

Richard  Roe.     ) 

This  day  comes  said  state  by  Daniel  Webster^  prosecuting  attor* 
ney,  and  said  defendant  Richard  Roe  being  three  times  solemnly 
called  comes  not  and  makes  default ;  thereupon  Samuel  Shorty  and 

William  West^  the  sureties  of  the  said  Richard  Roe^  are  likewise 
three  times  solemnly  called  and  required  to  bring  the  body  of  the 
said  Richard  Roe  into  court  and  save  their  recognizance,  which  they 
failed  to  do.  It  is  therefore  considered  that  their  said  recognizance 
of  bail  in  the  sum  of  six  hundred  dollars  heretofore  entered  into  by 
the  said  Richard  Roe  as  principal,  and  the  said  Samuel  Short  and 

William  West  as  sureties,  for  the  appearance  of  the  said  Richard 
Roe  in  this  court  on  the  present  day  thereof  to  answer  to  the  charge 
of  burglary^  be  and  the  same  hereby  is  now  forfeited  to  the  State  of 
Indiana^  and  the  prosecuting  attorney  is  ordered  to  bring  suit  upoa 
said  bond  at  the  next  term  of  this  court. 


Form  No.  3  8 go. 
(Mo.  Rev.  Stat.  (1889),  h  4373-)  ^ 

And  now,  to  wit,  December  8thy  i8P^,  the  defendant  yohn  Doe^ 
having  been  three  times  called,  failed  to  appear  before  me  for  trial 

X.  The    following    certificate,    in-  changed  to  Wesley  Dunbar^  and  trial 

doned  on    a  copy  of    the    recogni-  set  for  9  o'clock  AM,  on  the  18th  daj 

zance,  was  held  to  be  a  sufficient  entry  of  October ^  tS8if,  and  I  required  and 

of  forfeiture,  and  the  grounds  therein  ordered  said  defendant  to  enter  into  a 

stated  were  held  to  be  sufficient  to  recognizance  for  •  his    appearance    at 

warrant  snch  forfeiture,  in  Fowler  v,  said  time,  which  he  refused  to  do,  and 

State,  91  Ind.  509 :  I  declared  and  adjudged  this  recogni- 

"I,  Tk4fM€u  X  /c#,  certify  that  the  zance  forfeited, 

within     Thomas  L,    Fowler  did   not  *' Thomas  F,  Ice^  y.  P." 

discharge  the  within  recognizance  in  1.  This  order  is  entered  on  the  Jus- 

this,  that  the  venue  of  said  cause  was  tice's  docket. 
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as  be  was  bound  to  do  according  to  the  condition  of  his  recogni- 
zance, taken  and  filed  in  this  cause,  in  the  sum  oifive  hundred  dol* 
lars,  with  Samuel  Short  and  William  West  as  sureties,  but  herein 
wholly  made  default,  it  is  therefore  considered  by  me  that  said 
recognizakice  be  and  the  same  is  hereby  adjudged  forfeited. 

Form  No.  3891. 

(Precedent  in  People  v.  Hickey,  5  Daly  (N.  Y.)  367.) 

At  a  Court  of  Oyer  and  Terminer^  holden  in  and  for  the  city  and 
county  of  Nevj  Tork^  at  the  City  Hall  of  the  said  city,  on  Mon-^ 
day^  the  22d  day  of  December^  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy-three. 
Present — The  Honorable  Charles  Daniels^ 

Justice  of  the  Supreme  Court  of  the  State 

of  Nev)  Tork, 
Justice  of  the  Oyer  and  Terminer, 
The  People  of  the  State  of  Nen»  York  )  q^   indictment   for  Con- 

VS.  > 

yohn  y.  Walsh.  )    ^p^'^^^y- 

The  defendant  not  appearing,  and  Peter  J.  Hickey y  his  surety, 
not  bringing  him  forth  to  answer  to  this  indictment,  pursuant  to  the 
condition  of  their  recognizance,  on  motion  of  the  district  attorney, 
it  is  ordered  by  the  court  that  the  said  recognizance  be  and  the  same 
is  hereby  forfeited.  And  it  is  further  ordered  that  the  said  recog- 
nizance, together  with  a  certain  copy  of  this  order,  be  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  Tori,  and  that 
judgment  be  entered  thereon,  according  to  law,  against  the  said 
yohn  y,  Walsh,  the  defendant  above  named,  and  the  said  Peter  y, 
Hickey,  his  surety,  for  the  several  sums  set  forth  in  the  said  recog- 
nizance. 

A  true  extract  from  the  minutes.  y.  Sparks,  Clerk. 

Endorsed. 

Filed  2Jiih  day  of  December,  i%73. 
Two  hours  and  thirty  minutes. 

2.  Judgment  Nisi  of  Forfeiture. 

Form  No.  389a. 
(Ala.  Code  (x886),  4  4432.)! 
Indictment  for  assault  and  battery  <  {or  other  offense^ 

John  Doe.  \      ^  *^  ^^^  ^-^  ^*)  • 
It  appearing  to  the  court  that  the  said  yohn  Doe,  together  with 


The  State 
vs. 


1.  See  also  precedents  in  Vasser  v.  S.  If  a  judgment  #f>f ,  upon  a  for- 

State,  33  Ala.  587;Toliaon  t^.  State,  felted  recognisance,  fails  to  specify  the 

39  Ala.  104;  Grund  v.  State,  40  Ala.  charge  that  the  principal  recognizor 

709;  Hatch  V,  State,  40  Ala.  718;  State  was  called  to  answer,  it  is  insufficient 

V.  Whitley,  40  Ala.  738.  to  support  the  final  Judgment.    Faulk 
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Samuel  Short  and  William  Wesi^  agreed  to  My  the  State  of  Ala- 
bama four  kundred  ^  dollars,  UB)#«f  the  said  yoJin  Do^  a^^^eared  at 
this  term  of  the  c#urt  to  answer  in  this  ^se ;  and  the  s^id  yokn  fh>e 
haying  failed  to  appear,'  it  is  therefore  ordered  that  the  State  of 
Alabama,  for  the  use  of  Dale  county,  recover  of  the  said  yohn  Doe, 
Samuel  Short,  and  William  West,  on  said  undertaking  in  the  sum 
oi  four  hundred'^  dollars,  unlei6  the^  appear  at  the  next  term  of  this 
court,  and  show  cause  why  this  jud^^eat  should  not  be  made 
absolute. 

Form  Wo.  3*t3«^ 

State  of  Georgia,  Floyd  County. 

September  Term  Superior  Court  for  said  County. 

September  20,  1^96. 
William  T.  Atkinson,  Governor,  ^ 

against  I        Forfeiture 

yohn  Doe,  Samuel  Short,  and       f  of  Recognizance.^ 

William  West.  J 

This  day  came  Daniel  Webster,  Solicitor  General  of  the  Rome 
Circuit,  who  prosecutes  for  the  State  of  Georgia,  and  shows  that 
heretofore,  to  wit,  on  the  third  day  of  yuly,  iS96,  yohn  Doe  as 
principal,  and  Samuel  Short  and  William  West  as  securities, 
entered  into  an  obligation  before  yohn  Lynch,  sheriff  of  the  Superior 
Court  for  said  county,  by  which  they  acknowledged  themselves  to 
owe  and  be  justly  indebted  to  William  T.  Atkinson <,  Governor  of 
said  state,  and  his  successors  in  office,  in  the  sum  oi  five  hundred^ 
dollars,  to  be  void  on  condition  that  the  said  principal  make  his  per- 
sonal appearance  before  the  next  Superior  Court,  to  be  held  for  said 
county  of  Floyd,  to  answer  for  the  offense  of  (here  name  the  offense). 

Now,  on  this  day,  the  said  yohn  Doe  being  solemnly  called  •  to 
come  into  court  to  answer  said  charge,  and  the  said  securities,  his 
bail,  having  been  warned  to  present  the  body  of  their  principal, 
whom  they  engaged  to  be  present  this  day  to  answer  said  charge,  and 

V,  State,  9  Ala.  919;  Lindsay  v.  State,  duce  their  principal,  State  v,  Hinson, 

15  Ala.  43;  Hall  v.  State,  15  Ala.  431;  4    Ala.  671;   and    consequently    final 

Gresham   v.  State,  48  Ala.  625.     And  judgment    need    not    show    that  the 

it  must  not  recite  a  charge  different  sureties  were  called  and  made  default, 

from  that  recited  in  the  recognizance.  Richardson  v.  State,  31  Ala.  347. 

Howie  V.  State,  i   Ala.  113;   Farr  v.  t.  See  also  precedents  in  Park    v. 

State,  6  Ala.  794;  Gray  v.  State,  43  State,  4  Ga.  333;  Spicer  v.  State,  9  Ga. 

Ala.  41.  50. 

The  recognizance  need  not,  however,  4.  For  the  formal  parta  ol  a  judg- 

be  set  out  in  full,  Howie  7;.  State,  i  ment  or  order  in  any  particular  juris- 

Ala.  113;  nor  literally  described,  Wil-  diction,  consult  the  titles  Judgments 

liams  V,  State,  55  Ala.  71.  and  Orders. 

1.  This  should  be  the  same  sum  as  is  S.  Judgment  of  forfeiture  need  not 
specified  in  the  undertaking.  specify  the  amount  of  the  bond.    Spicer 

2.  Where  the  undertaking  of  sure-  v.  State,  9  Ga.  49. 

ties  is  for  the  appearance  of  the  prin-  %.  Before  bail  in  a  criminal  case  can 

cipal  to  answer  the  charge  of  the  state  be  made  liable  the  record  must  show 

against   them,  if  he    fail    to    appear  that  the  principal  was  called  and  did 

recognizance  is  forfeited,  and  it  is  not  not  appear.     Park  v.  State,  4  Ga.  329; 

necessary  to  call  the  sureties  to  pro-  Spicer  v.  State,  9  Ga.  49. 

122  Volume  8. 


ItM.  BAIL  AND  RECOGNIZANCE  S895. 

the  said  parties  respectively  having  whollv  made  default,  it  is  there- 
fore considered  by  the  court  that  the  s«id  pnocipiU  and  the  said 
securities  forfeit  their  recognisance,  axi4  that  the  «ti4  William  T. 
Atkinson^  Governor,  recover  aeainst  said  yoim  Doe,  principal,  and 
Samuel  Short  and  William  TVesi,  securities*  t^ie  sum  of  ^ve  hun- 
dred dollars,  the  amount  of  their  obligation  so  forfeited  s^s  aforesaid, 
unless  at  the  next  term  of  this  court  they  show  sufficient  cause  why 
said  order  should  not  be  made  final,  and  scire  facias  is  ordered  to 
issue.  yohn  Marshall, 

Judge  Superior  Court,  Rome  Circuit. 
Daniel  Webster^ 

Solicitor  Greneral. 

Form  No.  3894* 

(Precedent  in  People  v.  Witt.  19  IlL  170.)^ 

Wednesday,  October  19,  iS5S. 
The  People       ) 

V.  >  For  Forgery, 

a,  CFarnham.  ) 

This  day  came  the   people  by  the   State's  attorney,   and  the 

defendant,  /?.  C.  Farnham,  being  three  times  solemnly  called,  came 

not,  nor  any  one  for  him,  but  made  default,  and  Natnan  Moore,  his 

security,  being  three  times   solemnly  called,  came  not,  but  made 

default,  and  failed  to  produce  the  body  of  the  defendant,  whereupon 

the  State's  attorney  prayed  a  forfeiture  of  the  recogrnisance  herein. 

It  is,  therefore,  considered  by  the  court  that  tbe  recognizance  herein 

be  forfeited,  and  it  is   ordered  that  a  writ  of  scire  facias   issue 

against  the  said  defendant,  R,  C.  Farnham,  and  Nathan  Moore, 

his  security,  returnable  to  the  next  term  of  this  court,  requiring  them 

to  appear  and  show  cause  why  judgment  should  not  be  had  against 

them  for  such  forfeiture. 

Form  No.  3805. 

(Precedent  in  State  v.  Moody,  69  N.  Car.  529.)  3 

Fall  Term,  i87i. 
State 

V. 

A.  C  Moody  ^nd  yohn  Brown, 

The  defendant,  A.  C.  Moody,  being  called^  and  failing  to  appear 
as  he  was  bound  in  recognizance  to  do  :  it  is  ordered  by  the  Court, 
that  he,  together  with  his  sureties  (  W.  C.  Troy  and  Wm.  y 
Brown),  forfeit  nisi  said  recognizance. 

1  See    also    precedents    in   Banta  Edney,  2  Winst.  L.  (N.  Car.)  74,  as 

V.  People,    53    111.    436;    Raysor  v,  follows: 

People,  27  111    191 ;  Campbell  v.  Peo-  "  The  State    ) 

pJe,  22  111.  334;  Weese  v.  People,  19  vs.            :• 

ill,6i3.  yas.A.Siock.) 

t  See  also  a  precedent  in  State  v,  ''The  said  defendant  is  called  on  his 
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Fonn  No*  3^90» 
(Precedent  in  Fox  v.  Com.,  8i  *  Pa.  St.  5x4.)! 

•  Commonwealth  ^  Receiving  Stolen  Goods. 

V.  \  September  20th,  i870,  **  True  Bill." 

yohn  J^isher^  [  October  Ist^  i87(?,  recognizance  of  the  defendants 
Ivilliam  Smith.  J  and  sureties  forfeited. 

8.  Seire  Faeias  on  Judgment  NisL* 

Form  No.  3897. 
(AU.  Code  (1886),  $  4433.) 

The  State  of  Alabama,  )  To  yohn  Doe,  Samuel  Short,  and  William 
Dale  county.  )  West:     You  are  hereby  notified  that,  at 

the  yanuary  term  18P6,  of  the  Circuit  court  of  said  county,  a  judg- 

recognizance  and  failed  to  answer  and  State  v.  Rye,  9  Yerg.   (Tenn.)  386. 

appear.     Let  scire  facias  issue  accord-  And  if  the  writ  recites  the  date  and 

ing  to  law.     Judgment  ni,  si,  against  amount  of  the  recognizance  and   bj 

defendant  and  his  surety  B,  M.  Bdney,  reference  to   it  identifies    it    beyond 

for  the  sum  of  two  thousand  dollars."  doubt,   it  is   not    necessary  that  the 

1.  This  entry  was  held  to  be  proof  of  names  of  the  sureties  should  be  con- 
all  steps  necessary  to  complete  th^  for-  tained  in  the  recital.  Miller  v.  Com., 
feiture.  i  Duv.  (Ky.)  15 ;  Baird  r.  Com.,  2  Duv. 

9.  Beqnlsltes  of  Writ— OeneraUy.—  (KyOrS. 

The  writ  of  scire  facias  stands  in  the  EeoltalofOonditloiialJudgment. — ^The 

place  of  both  the  summons  and  declara-  conditional  judgment  must  be  set  out 

tion  in  the  case,  and  like  the  declara-  in  the  scire  facias  as  entered,  and  any 

tion    should    contain   every    material  variance  between  the  judgment  as  set 

allegation    necessary    to  a    recovery,  out  in  the  scire  facias  and  that  offered 

Thomas  v.  People,  13  111.  696;  Law-  in  evidence  will  be  fatal,  and  maybe 

rence  v.  People,  17  111.  173;  Conner  v.  taken  advantage  of  under  the  plea  of 

People,  ao  111.  38a;  Farris  v.  People,  mk/Z/W record.     Thomas  t'.  People,  13 

58  111.  38;  State  V.  Brown,  41  Me.  490.  111.  696;  Conner  v.  People,  20  III.  382; 

Most   Bhow  Whers  Troceedtngs   were  Slaten  v.  People,  21  111.  29;  Farris  v. 

Bad. — The   writ   of  scire  facias  must  People,  58  111.  28. 

show  before  whom  the  bond  was  taken  The  following  words,  ''Whereupon 

and  the  proceedings  had,  and  that  a  it  was  ordered  by  the  court  that  judg- 

suit  was  pending.     Thomas  v.  People,  ment  of  forfeiture  be  taken  of  their 

13  111.  69iS;  M'Mahon  v.  Knoz,  4  Bibb  said    recognizance  and  that  a    scire 

(Ky.)45o.  facias  issue,'*  sufficiently  satisfy  this 

DsfoHptloii  of  HMerfeakliif . — ^The  re-  requirement.    Cable  v.  People,  46  111. 

cognisance  must  be  set  forth  in  the  468. 

scire  facias  as  taken,  and  where  the  And  if  issued  on  a  judgment  cf  for- 

scire  facias  recites  the  entry  into  a  re-  feiture    of    recognisance  against  the 

cognizance  by  which  the  defendants  sureties  alone,  the  writ  is  insufficient, 

"jointly  and  severally  "  bound  them-  It  should  issue  against  the  principal  as 

selves,  when  in  fact  they  only  '<  sever-  well  as  against  the  sureties.     Banta  v, 

ally  "  bound  themselves,  such  variance  People,  53  111.  434. 

is  fatal.    Farris  v.  People,  58  111.  28.  IdsatULealloii  of  Amlilfaoiis   Karnes. 

But  when  a  recognizance  is  recited  —The  names  *' Henry"  and  "Harry'' 

which  is  good  in  itself,  and  words  are  are  distinct  and  separate,  and  although 

unnecessarily  added  which  are  wholly  "  Harry"  is  often  used  as  a  corruption 

immaterial  and  irrelevant  to  the  case,  of  "  Henry"  it  is  necessary  in  a  scire 

they  may  be  rejected  as  surplusage,  facias  against  one  signing  against  a 

ana  there  will  be  no  variance  between  recognizance  as  "  Harry  "  to  aver  that 

the   scire  facias   and   recognisance.  **  Harry  "  an'd  "  Henry  "  were  one  and 
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ment  was  rendered  against  you,  of  which  the  following  is  a  copy: 
{here  set  out  the  conditional  judgment  in  full)  ;  ^  and  the  said  judg- 
ment will  be  made  absolute  against  you  at  the  next  term  of  said 
court,  unless  you  then  appear  and  show  cause  against  the  same. 

Witness  my  hand  as  clerk  of  said  court  this  24th  day  of  yanu- 
ary^  i8M.  John  Hancock^  Clerk. 

Form  No.  3898. 
(Precedent  in  Oselej  v.  State,  59  Ala.  95.)^ 

The  State  of  Alabama^  Talladega  county.     To  Thomas  Oxeley^ 
William  Oxeley^  and  yames  M.  Reynolds  :  You  are  hereby  noti- 
fied that  at  thej^a// term,  i875,  of  the  Circuit  Court  of  said  county, 
a  judgment  was   rendered   against  you,  of  which  the   following 
is  a  copy : 

**  The  State  of  Alabama  v.  Thomas  Ozeley,  Indictment  for  bur- 
glary. It  appearing  to  the  court  that  the  said  Thomas  Ozeley^ 
together  with  William  Ozeley^  and  y,  M,  Reynolds ^  agreed  to  pay 
the  State  of  Alabama  jive  hundred  dollars  unless  the  said  Thomas 
Ozeley  appeared  at  this  term  of  the  court  to  answer  in  this  case, 
and  the  said  Thomas  Ozeley  having  failed  to  appear,  it  is  therefore 
ordered  that  the  State  of  Alabama^  for  the  use  of  Talladega  county, 
recover  of  the  said  Thomas  Ozeley^  William  Ozeley^  and  yames  M. 
Reynolds y  on  said  undertaking,  the  sum  oijive  hundred  dollars,  un- 
less they  appear  at  the  next  term  of  the  court,  and  show  cause  why 
this  cause  should  not  be  made  absolute." 

You  are,  therefore,  hereby  notified  that  said  judgment  will  be 
made  absolute  against  you  at  the  next  term  of  said  court,  unless  you 
then  appear  and  show  cause  against  the  same. 

Witness  my  hand,  this  the  26th  day  of  October^  A.D.  x87^. 

5^.  H.  Coker,  Clerk. 

Form  No.  3899. 

State  of  Georgia^  Floyd  County. 

September  Term,  Superior  Court  for  said  County. 

,  i8Ptf. 

William  T.  Atkinson^  Governor,  ) 

versus  >  Forfeiture  of  Recognizance. 

Samuel  Short  and  William  West.  ) 
To  all  and  singular  the  Sheriffs  of  said  State  —  Greeting : 

You  are  hereby  required  to  make  known  to  the  defendants  that 
they  are  required  to  be  and  appear  personally,  or  by  attorney,  at  the 
next  term  of  the  Superior  Court,  to  be  held  in  and  for  said  county, 
on  the  ^rst  Monday  in  September  next,  to  show  cause,  if  any  they 
have,  why  judgment  should  not  be  rendered  against  them  for  the 

the  same  person,  otherwise  the  scire  recite  the  judgment  in  full,  but  this 

facias  and  judgment  thereon  are  void,  is  not  necessary,  it  being  sufficient  if 

Garrison  v.  People,  3i  111.  535.  the  judgment  be  substantially  recited. 

See  also  a  precedent  in  Turner  v,  Gresham  v.  State,  48  Ala.  625. 

White,  4  Jones  L.  (N.  Car.)  117.  S.  See  also  a  precedent  in  Grund  v. 

1.  It  is  better  in  the  scire  facias  to  State,  40  Ala.  709. 
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amount  of  their  recognisance,  forfeited  as  aforesaid,  as  in  default 
thereof  the  court  will  proceed  as  to  justice  shall  appertain. 

Witness,  The  Honorable  y^hn  Marshall^  Jucl^e  of  said  court, 
this  twentieth  day  of  August ^  i8M.  John  Hancock^ 

Clerk  Superior  Court. 

Form  No.  3900. 

(Precedent  in  Gingrich  v.  People,  34  III.  450.)  ^ 

State  of  Illinois-^  Woodford  County -»-8s. 

The  People  of  the  State  of  Illinois^  to  the  Sheriff  of  said  county, 
greeting :  Whereas,  heretofore,  to  wit,  on  the  second  day  of  Septem- 
ber^ A.D.  i8^iP,  one  Christian  Gingrich  was  brought  before  ^Idina 
Page^  Esq^^  one  of  the  justices  of  the  peace  in  and  for  said  county 
of  Woodford^  and  examined  upon  a  charge  of  committing  an  assault 
with  a  sharp  knife  upon  one  Elizabeth  Gingrich;  and  the  suid  jus- 
tice having  inquired  into  the  truth  or  probability  of  said  charge,  by 
oath  of  all  the  witnesses  attending,  did  order  and  require  that  said 
Christian  Gingrich  give  bail,  with  good  and  sufficient  security,  in 
the  sum  of  eight  hundred  dollars,  for  his  appearance  at  the  next 
term  of  the  circuit  court  of  said  county  of  Woodford^  on  the  first 
day  of  the  term,  to  answer  the  said  charge,  and  to  do  and  rccei\e 
what  might  be  then  and  there  enjoined  upon  him  by  the  said  court, 
and  not  depart  the  said  court  without  leave. 

Whereupon,  on  the  said  second  day  of  September^  A.D.  186*^,  the 
said  Christian  Gingrich^  as  principal,  and  Charles  Schficidcr^ 
Jacob  Gingrich^  John  Lutz  and  Frederick  Donner^  as  sureties, 
personally  came  before  said  Adino  Page^  Esq.^  one  of  the  justices 
of  the  peace  in  and  for  the  county  of  Woodford  aforesaid,  and  then 
and  there,  by  their  recognizance,  in  writing,  by  them  duly  signed 
and  sealed,  jointly  and  severally  acknowledged  themselves  to  owe 
and  be  indebted  unto  the  people  of  the  state  of  Illinois^  the  sum  of 
eight  hundred  dollars,  to  be  levied  of  their  respective  lands  and 
tenements,  goods  and  chattels ;  yet  upon  the  condition,  that  if  the 
said  Christian  Gingrich  should  personally  be  and  appear  before 
the  circuit  court  of  the  county  aforesaid,  on  the  first  day  of  the 
then  next  term  thereof,  and  from  day  to  day  thereafter,  until  dis- 
charged by  order  of  the  said  court,  then  and  there  to  answer  to  the 
said  people  on  the  said  charge,  abide  the  order  and  judgment  of 
the  said  court,  and  not  depart  the  same  without  leave,  then  the  said 
recognizance  should  become  void,  otherwise  should  remain  in  full 
force ;  which  said  recognizance  was  then  and  there  taken  and  ap- 
proved by  the  said  justice,  and  afterwards,  to  wit,  on  the  fourth 
day  of  September y  A.D.  18^^,  by  him  filed  in  the  office  of  the  clerk 
of  the  said  circuit  court  and  became  a  matter  of  record  therein,  as 
by  the  record  of  the  said  recognizance  still  remaining  in  the  said 
court  will  appear. 

1.  This  scire  facias  was  regarded  as  gher  v.  People,  91  111.  591 ;  Compton 
unobjectionable,  and  a  model  in  like  v.  People,  Sis  111.  176;  vancil  v,  Peo- 
cases.    See  also  precedents  in  Galla-    pie,  16  111.  120. 
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Aad  whereas,  afterwards,  to  wit,  at  the  I?ecemSer  term  of  the 
saM  circuit  court,  A.  D.  18^1?,  the  grand  jurors  for  the  county 
aforesaid,  preferred  against  the  said  CkriHimn  Gingrich  and  re- 
turned into  the  said  court,  on  the  nihth  day  of  the  said  month  of 
Dec^mier^  a  certain  bill  of  indictment,  wherein  it  was  presented, 
that  the  said  Christian  Gingrich^  on  the  first  day  of  September^ 
in  the  year  aforesaid,  at  the  tounty  aioresaid,  with  a  certain 
knife  made  of  steel,  iron  and  horn,  which  he,  the  said  Christian 
Gingrich^  in  his  right  hand  th^i  and  there  had  and  held  (the  blade 
of  the  said  knife  then  and  there  being  of  the  length  of  three  inches 
and  of  the  width  of  half  an  inch)  in  and  upon  one  Elizabeth 
Gingrich^  did  make  an  assault  with  an  intent  her,  the  said  Eliz- 
aieth  Gingrich^  then  and  there  feloniously  wilfully  and  of  malice 
sfoiethought,  to  kill  and  murder ;  which  said  assault,  in  the  said 
indictment  charged,  is  the  same  assault  in  the  said  recognizance 
mentioned. 

And  whereas,  afterwards,  to  wit,  at  the  said  December  term  of 
the  said  Woodford  county  circuit  court,  A.D.  i8^jp,  the  same  being 
the  first  term  of  said  court  next  succeeding  the  date  of  the  aforesaid 
recognizance,  and  the  said  court  being  then  judicially  sitting,  the  said 
Christian  Gingrich  was  three  times  solemnly  called,  yet  he  came 
not,  but  made  default;  and  the  said  Charles  Schneider^  yacob 
Gingrich^  yohn  Lutz  and  Frederick  Donner  were  each  likewise 
three  times  solemnly  called  to  bring  into  court  the  body  of  the 
said  Christian  Gingrich^  yet  they  came  not,  but  likewise  made 
default,  and  failed  to  bring  into  court  the  body  of  the  said  Christian 
Gingrich. 

Whereupon  it  was  considered  and  adjudged  by  the  said  court 
that  the  said  recognizance  be  taken  for  and  declared  forfeited,  and  that 
s,  scire  Jacias  i8sue  against  the  said  Christian  Gingrich^  Charles 
Schneider^  yacob  Gingrich,  yohn  Lutz  and  Prederick  Donner. 
These  are,  therefore,  to  command  you  that  you  make  known  to  the 
said  Christian  Gingrich,  Charles  Schneider,  yacob  Gingrich,  yohn 
Lutz  and  Prederick  Donner  that  they  and  each  of  them  personally 
be  and  appear  before  our  circuit  court  to  be  holden  in  and  for  the 
county  aforesaid,  at  Metamora,  on  the  second  Monday  of  April, 
A.D.  i8d^,  then  and  there  to  show  cause,  if  any  they  may  or  can 
have,  why  execution  should  not  issue  against  them  upon  their  afore- 
said recognizance,  according  to  the  form,  force  and  effect  thereof, 
and  of  the  forfeiture  aforesaid ;  and  have  you  then  there  this  writ, 
with  a  return  of  your  doings  thereon. 

Witness,  yames  D.  Perry,  clerk  of  our  said  court,  and  the  seal 
thereof,  at  Metamora,  this  ISth  day  of  Pebruary,  A.D.  18^^. 

(ssal)  yames  D,  Perry,  Clerk. 

Form  No.  3901. 

(Precedent  in  Grigsbj-  v.  State,  6  Yerg.  (Tenn.)  354.) 

State  of   Tennessee,  To  the  sheriff  of   Giles  county,  greeting: 
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Whereas,  heretofore,  to  wit,  at  a  circuit  began  and  held  in  and  for 
the  county  of  Giles^  in  said  State,  at  the  court  house  in  the  town  of 
Pulaski^  on  Monday  the  8d  day  of  August^  i8j99,  and  during  said 
term,  on  the  11th  day  of  said  month,  the  g^and  jurors  for  the  State 
aforesaid,  returned  into  court  an  indictment  against  Luther  M. 
Grigsby  iov  forgery,  endorsed  thereon  **atrue  bill;"  and  on  the 
12th  day  of  said  month,  the  said  Luther  M,  Grigsby^  being  charged 
upon  said  indictment,  pleaded  not  guilty  thereto;  and  upon  his 
affidavit,  said  suit  was  continued  until  the  next  term  thereafter; 
And  afterwards,  to  wit,  at  the  said  term,  to  wit,  on  the  18th  day  of 
August^  1^29^  Amos  Grigsby  Bind  Samuel H,  Grigsby  c^xn&iato  court 
and  acknowledged  themselves  severally  indebted  to  the  State  of  Ten' 
nessee,  each  in  the  sum  of  one  thousand  dollars,  to  be  levied  of  their 
goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  State;  to  be 
void,  on  condition  that  the  said  Luther  Af,  Grigsby  make  his  personal 
appearance  in  court  ^  on  the^rst  Tuesday  after  the  Jirst  Monday  in 
February  thence  next  ensuing,  and  answer  the  State  upon  an  indict- 
ment  for  forgery,  and  not  depart  thence  without  leave  of  the  said  court; 
And  whereas,  afterwards,  to  wit,  at  said  term,  to  wit,  on  the  6th  day 
of  February^  iSSO^  came  the  solicitor  general,  who  prosecuted  for  the 
State,  and  the  said  Luther  M,  Grigsby,  although  solemnly  called  to 
come  into  court,  and  answer  the  State,  upon  an  indictment  for 
forgery,  came  not,  but  made  default;  And  whereas,  also,  said  Amos 
Grigsby,  who  was  bound  in  said  recognizance  for  the  appearance 
of  said  Luther  M,  Grigsby,  beine  solemnly  called  and  required  to 
bring  with  him  the  body  of  said  Luther  M.  Grigsby,  came  not,  nor 
did  he  deliver  the  bodv  of  the  said  Luther  M,  Grigsby,  but  made 
default :  Whereupon,  it  was  considered  by  the  court,  that  the  State 
of  Tennessee  recover  against  the  said  Amos'  Grigsby  the  sum  of  one 
thousand  dollars  agreeably  to  the  tenor  of  his  recognizance,  unless 
he  appears  in  court  at  the  next  term  of  this  court  thereafter,  and 
shows  cause  to  the  contrary ;  and  that  a  scire  facias  issue  agrainst 
him  returnable  to  the  next  term  of  said  court.  Now,  these  are 
therefore  to  command  you  to  make  known  to  the  said  Amos  Grigsby^ 
if  to  be  found  in  your  county,  that  he  appear  at  the  next  circuit 
court  to  be  holden  for  the  county  of  Giles,  at  the  court  house  in  the 
town  of  Pulashi,  on  the  first  Monday  in  February  next,  and  on 
the  first  Tuesday  after  said  first  Monday,  then  and  there  to  show 
cause,  if  any  he  have  or  know  of,  why  judgment  nisi,  as  aforesaid, 
for  the  sum  of  one  thousand  dollars  may  not  be  made  final  against 
him.     Herein  fail  not. 

[Witness  my  hand,  at  office,  this  the  third  day  of  February,  i831. 

yohn  Hancock,  Clerk.]* 

1.  The  scire  facias  in  this  case  was  "to  be  void   on   condition  that  the 

held  to  be  fatally  defective  on  a  plea  of  said  L.  M.  G.  make  his  appearance 

Hul  tiel  record  in  that  it  recited  that  here." 

the  recognizance  was  <*  to  be  void  on  S.  The  words  and  figures  inclosed 

condition  that  the  said  L.  M.  G.  make  in  [  ]  will  not  be  fomid  in  the  reported 

his  personal   appearance    in   court,"  case,  but  have  been  added  to  render  the 

whereas,   the    recognisance    recited  form  complete. 
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Form  No,  39oa« 
(Precedent  in  Thnsh  tr.  State,  i6  Tex.  App,  a79.) 

The  State  of  Textts  ) 

No.  kQ.  vs.  >  Sci.  Fa. 

P,  H.  Thrash  &  G.  W.  Casey.  ) 

The  State  of  Texas  to  the  Sheriff  or  any  constable  of  Hood  county^ 
greeting : 

Whereas  at  the  March  term  A.D.  i8^^,  of  the  district  court  of 
Hood  county,  and  on  the  twentieth  day  of  March^  A.D.  i8^^,  a  day 
of  said  term  of  said  court,  in  a  certain  caude  therein  pending,  wherein 
the  State  of  Texas  is  plaintiff  and  Wick  Casey  defendant,  against 
whom  an  indictment  numbered  608  was  then  and  is  yet  pending,  as 
principal,  and  P^  H.  Thrash  and  G.  W.  Casey  are  his  sureties  on 
his  recognizance  given  for  the  sum  oijive  hundred  dollars,  the  fol- 
lowing order  or  judgment  nisi  was  entered,  in  substance,  to-wit : 

"The  State  of  Texas 
No.  008.        V. 

Wick  Casey. 

'*  This  cause  being  called  for  trial,  came  the  State  by  her  attorney, 
but  the  said  defendant,  Wick  Casey ^  failed  to  appear  and  answer 
in  this  behalf,  and  he  and  his  sureties,  P^  H.  Thrash  and  G.  W. 
Casey y  each  being  distinctly  called  three  times  at  the  court  house 
door  by  the  sheriff,  still  failed  to  appear  and  answer,  but  wholly 
made  default,  and  it  appearing  to  the  court  that  the  said  defendant 
as  principal,  with  P.  H.  Thrash  and  G.  W.  Casey  as  sureties,  did 
enter  into  recognizance  payable  to  the  State  of  Texas,  in  the  penal 
sum  oi  five  hundred  dollars,  payable  jointly  and  severally,  condi- 
tioned that  the  said  principal  should  well  and  truly  make  his  per- 
sonal appearance  before  the  honorable  district  court  of  Hood  county, 
at  the  court  house  thereof  in  the  town  of  Granberry,  at  the  Septem" 
her  term  of  this  court,  iZ82y  and  there  remain  from  day  to  day  and 
from  term  to  term  of  said  court,  until  discharged  by  due  course  of 
law,  then  and  there  to  answer  the  State  of  Texas  upon  a  charge 
found  upon  a  bill  of  indictment  therein  filed,  wherein  he  is  charged 
with  theft  of  bacon  of  the  value  of  $27,00.  Whereupon  it  was  ordered 
by  the  court  that  said  recognizance  be  declared  forfeited,  and  judg- 
ment nisi  be  entered  against  the  said  Wick  Casey  as  principal,  and 
P.  H.  Thrash  and  G.  W.  Casey  as  sureties,  upon  said  recognizance 
for  the  sum  of  five  hundred  dollars,  and  that  writs  of  scire  facias 
do  issue  to  each  of  said  sureties,  requiring  them  to  appear  at  the 
September  term,  A.D.  i8^5,  of  said  court,  and  show  cause,  if  any 
they  can,  why  said  judgment  nisi  should  not  be  made  final.  "^ 

You  are  therefore  commanded  to  summon  the  said  P.  H.  Thrash 
and  G.  W.  Casey  to  appear  before  the  district  court  of  Hood  county 
aforesaid,  at  the  court  house  in  the  town  of  Granberry,  on  the  third 
Monday  in  September ,  iS88j  then  and  there  to  show  cause,  if  any 

1.  That  part  of  the  form  which  is  writ  and  the  judgment  as  entered  ren- 

quoted  comprises  the  judgment  nisi  ders  the  writ  fatallj-  defective.    See 

of  forfeiture  in  full.    A  variance  be-  smfrat  note  J,  p.  134. 
tween  the  judgment  set  out  in  the 
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they  can,  why  said  judgmeat  tkall  not  bo  made  final,  and  ezecotion 
had  against  toesu 

Herein  fail  not,  and  due  return  make  according  to  law. 

Test  F.  P.  Morgan, 

Clerk  of  the  District  Court  of  Hood  county,  and  seal  of  the  same, 

at  Granherryy  this  twentieth  day  of  Afril^  iS8S. 

(sbal)  J^.  p.  Morgan,  District  Clerk. 


4.  Ju<lg:ment  Absolute  of  Forfettnre  after  Scire  Faotas.^ 

Perai  lie.  3903. 

(Prtced^nt  in  Cantalinc  v.  State«  33  Ala.  440.) 

The  State         ) 

vs.  V      On  this  i»4^A  day  of  AfarcA,  18^7,  came  J/.  ^. 

Henry  Cantaline.  )  Baldwin,  attorney  general ;  and  the  defendants, 
being  called,  came  not.  And  it  appearing  that,  at  the  spring  term 
of  this  court,  i%69,  judgment  nisi  was  rendered  against  the  defend- 
ants, in  favor  of  the  State  of  Alaimma,  for  the  use  of  Pike  county, 
for  the  sum  of  %S(X),  because  of  the  failure  of  the  defendant  Henry 
Cantaline  to  appear  at  said  term  to  answer  to  an  indictment  then 
pending  in  said  court  against  him,  for  the  offense  of  grand  larceny ; 
the  said  Henry,  as  principal,  and  the  said  Lewis  and  yeremiak,  as 
his  sureties,  being  legally  bound  for  the  appearance  of  said  Henry 
at  said  term  to  answer  said  indictment,  in  the  sum  of  %S00;  and  it 
further  appearing  to  the  court,  that  a  writ  of  scire  facias  was  reg* 
ularly  issued  to  the  said  defendants,  on  the  Slst  Aprils  1&66,  require 
ing  them  to  appear  at  the  next  term  of  said  court  thereafter,  to  show 
cause  why  said  judgment  should  not  be  made  absolute,  which  was 
returned  by  the  sheriff  of  said  county  *^  not  found ;  "  and  it  appear- 
ing that  an  alias  writ  of  scire  facias  was,  in  like  manner,  on  the 

day  of ,  i85-,  issued  to  the  said  defendants,  requiring 

them  to  appear  at  the  present  term  of  the  court,  to  show  cause  why 
said  judgment  should  not  be  made  absolute,  and  was,  in  like  man- 
ner, returned  *'  not  found  :  "  It  is  thereupon  considered  by  the  court, 
that  the  said  judgment  be  made  absolute,  and  that  the  State  of  Ala- 
hama,  for  the  use  of  Pike  county,  recover  of  the  defendants  the  said 
sum  of  %SO0,  together  with  the  costs  in  this  behalf  expended,  etc. 

Form  No.  3904. 

(  Date,  title  of  court,  and  cause  as  in  Porm  No,  389S, )  It  appear- 
ing, to  the  court  that  a  rule  nisi  was  granted  in  this  case  at  the 
September  Term,  i^96,  of  said  court,  requiring  the  said  defendants 
Samuel  Short  and  William  West  to  show  cause  at  the  next  term  of 
said  court  why  their  bond  should  not  be  forfeited;  and  it  further 
appearing  that  a  scire  facias  was  duly  issued  and  served,  and  that 

1.  See  also  prscedents  in  Grand  v.  State,  40  Ala.  710;  Hatch  v.  Stele,  40 
Ala.  7x9. 
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said  defendants  have  shown  no  sufficient  cause  why  said  bond  should 
not  be  forfeited. 

It  is  therefoce,  on  motiop,  ordered  by  the  court,  that  said  nde 
Hid  be  made  absolute,  and  that  judgment  beenteoed  against  the  said 
defendants  for  the  sum  of  one  thousand  dollars  and  no  cents,  and 
cost  of  suit  in  fayor  of  William  T,  Atkinson^  Governor  of  said  state, 
and  that  said  plaintiff  recoyer  from  said  defendants  said  sum  with 
costs. 

(Signatures  as  in  Farm  No.  3S93,) 

VI.  PROCEEDINGS  SUBSEQUENT  TO  FORFEITURE. 

1.  By  Seire  Facias  against  BaiL 

a.  The  Writ.  1 

Form  No.  3905. 

(Sand.  &  H.  Ark.  Dig.  (1894),  i  1659.)  3 

The  State  of  Arkansas  to  the  Sheriff  of  Pulaski  County : 

You  are  commanded  to  summon  Walter  Hawes  to  appear  in  the 
Pulaski  Circuit  Court,  on  the  first  day  of  its  next  (March)  term, 
which  will  be  on  thejirst  day  of  March^  iSP^,  to  show  cause  why 
judgment  should  not  be  entered  against  him  for  one  thousand  dollars, 
on  account  of  the  forfeiture  of  the  bail  bond  executed  by  him  for 
the  appearance  of  William  Squire  in  said  court  to  answer  an  indict- 
ment found  against  him  in  said  court. 

(sBAi^)  Witness  my  hand  and  the  seal  of  said  court  this  tenth 
day  of  January,  i8P-^.  W.  F,  Blackwood,  Clerk. 

Form  No.  3906. 

(a  Starr  AC.  Anno.  Stat.  111.  (1896),  p.  24x7,  par.  31.) 
State  of  Illinois,  ) 
Greene  County.  \ 
The  people  of  the  State  of  Illinois  to  any  constable  of  said  county, 

Greeting : 

You  are  hereby  commanded  to  summon  Samuel  Short  to  appear 
before  me  at  my  office  in  Carrollton  in  said  county  on  the  twenty- 
ninth  day  of  may,  i8P7,  at  ten  o'clock  ^.M.,  to  show  cause,  if  any 
he  have,  why  judgment  should  not  be  rendered  against  him  in  favor 
of  John  Lynch  for  the  use  of  John  Doe  upon  a  capias  issued  by  me 
against  him  in  favor  of  John  Doe  for  the  sum  of  sixty-two  dollars 
dXiA  fifty  cents,  the  amount  of  judgment  rendered  against  said  Rich- 
ard Roe  in  favor  of  the  said  John  Doe;  and  hereof  make  due  return. 

Given  under  my  hand  this  twenty-fourth  day  of  May,  i8P7. 

Abraham  Kent,  J.  P. 

1.  See  also  precedents  in  Grajdon's  tion,  consult  the  title  Sczrb  Facias. 

Forms  Pa.  ( 1845),  pp.  538, 547.  S.  This  form  fulfils  the  requirements 

For  the  formal  parts  of  the  writ  of  of   %    2034,    Sand.  &    H.    Ark.   Dig. 

«€fW  facioM  in  a  particular  jurisdic-  (1894). 
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Form  No.  3907. 
(Precedent  in  Tennej-  v.  Com.,  3  Mete.  (Kj.)  415.) 

The  Commonwealth  of  Kentucky  to  the  sheriff  of  Montgomery 
county,  greeting :  We  command  you  to  summon  Paul  C.  Bedford^ 
O,  S,  Tenney^  and  G,  IV,  Gist^  to  appear  before  the  judge  of  our 
Montgomery  circuit  court,  at  the  court  house  in  the  town  of  Mt, 
Stirling  on  the  ist  day  of  our  next  F'ebruary  term,  to  answer  the 
Commonwealth  upon  a  forfeited  recognizance  in  the  case  of  the 
Commonwealth  against  y,  H.  Rohards^  upon  a  charge  of  murder ; 
and  have  then  there  this  writ. 

Witness  yames  M.  Crawford ^  clerk  of  said  court,  this  17th  day 
of  yanuary,  iS69.  y.  M.  Crawford,  Clerk. 

Form  No.  3908. 

(Mo.  Rev.  Stat.  (1889),  i  4375.) 
State  of  Missouri  ^ 

vs.  I  Before  Abraham  Kent, 

yohn  Doe,    Samuel  Short,  |  justice  of  the  peace. 

William  West,  defendants.  J 

The  state  of  Missouri  to  yohn  Doe,  Samuel  Short,  and  William 
West:  The  said  yohn  Doe  as  principal,  and  the  said  Samuel  Short 
and  William  West  as  his  sureties,  having  acknowledged  themselves, 
by  their  proper  recognizance,  to  owe  and  be  indebted  to  the  state 
of  Missouri  in  the  sum  oijive  hundred  dollars,  to  be  levied  of  their 
respective  goods,  chattels,  and  effects,  but  to  be  void  on  condition 
that  said  yohn  Doe  should  be  and  appear  before  one  Abraham  Kent, 
a  justice  of  the  peace  of  Barton  county,  on  the  seventh  day  of  Decem- 
ber, \9i96,  to  answer  a  charge  of  instate  the  offense)  and  not  depart 
without  leave  of  the  justice ;  and  the  said  John  Doe  having  made 
default  in  the  condition  of  said  recognizance,  and  judgment  of  for- 
feiture having  been  entered  thereon  by  such  justice  against  the  said 
yohn  Doe,  Samuel  Short,  and  William  West,  on  the  said  seventh 
day  of  December,  \i>96,  you  are  therefore  commanded  to  appear  be- 
fore Abraham  Kent,  justice,  as  aforesaid,  at  his  office  in  Lamar 
township,  in  said  county,  on  the  twenty-third  day  Kii  December,  i8P^, 
at  10  o'clock  A.  M.,  of  said  day,  and  show  cause,  if  any  you  have, 
why  judgment  should  not  be  rendered  by  such  justice  against  you 
upon  said  recognizance,  forfeited  as  aforesaid,  for  the  full  amount 
thereof,  to  wit :  Jive  hundred  dollars,  and  for  costs. 

Given  under  my  hand  this  seventh  day  of  December,  i8P^. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  3909* 

I/L^rl  County,  m!"'  j  '^^  ^^^  Constable  of  Canton  Township. 

Whereas  John  Doe  recovered  against  Richard  Roe  judgment  for 
the  sum  of  thirty-one  dollars  and  six  cents  damages  and  ten  dollars 
and  thirteen  cents  costs,  on  the  second  day  of  November,  A.D.  1^96^ 
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before  me,  Abraham  Kenty  a  justice  of  the  peace  for  Canton 
township,  in  Stark  county,  Ohio^  as  appears  of  record ; 

And  whereas  y antes  Hunt^  on  the  twentieth  day  of  October ^  A.D. 
i8^,  became  surety  on  behalf  of  the  said  Richard  Roe^  for  the  pay- 
ment of  the  said  debt  and  costs,  and  increase  costs,  to  the  said  yohn 
Doe^  as  also  appears  of  record,  which  said  debt  and  costs  are  not 
yet  paid. 

You  are  therefore  commanded  to  summon  the  said  yames  Hunt 
to  appear  before  me,  Abraham  Kent^  a  justice  of  the  peace  for  said 
township,  at  my  office  therein,  on  the  28th  day  of  December ^  A.D. 
i8P6,  at  10  o'clock  ^.M.,  to  show  cause,  if  any  there  be,  why  judg- 
ment should  not  be  rendered  against  him  for  the  said  debt  and  costs, 
with  the  legal  interest  thereon. 

And  of  this  writ  make  legal  service  and  due  return. 

Given  under  my  hand  and  seal,  this  ftSd  day  of  December^  A.D. 
i8^.  Abraham  Kent^  Justice  of  the  Peace,     (ssal) 

Form  No.  3910. 

The  State  of  Rhode  Island  and  Providence  Plantations. 
Prtyuidence^  Sc. — ^To  the  Sheriffs  of  our  several  Counties,  and  to 

their  Deputies,  Greeting : 

(skal)  Whereas  yohn  Doe  by  the  consideration  of  the  Common 
Pleas  Division  of  the  Supreme  Court,  holden  at  Providence^  in 
our  county  of  Providence ,  on  the  Hth  day  of  May^  A.D.  i8P7,  re- 
covered judgment  against  Richard  Roe  for  the  sum  of  eight  hundred 
dollars  and  costs  taxed  at  sixty-one  dollars  as  to  us  appears  of 
record ;  and  although  execution  has  been  issued  on  said  judgment, 
the  same  still  remains  unsatisfied,  and  the  officer  to  whom  said  exe- 
cution was  directed  has  returned  therepn  that  he  could  not  find 
either  the  body  or  the  estate  of  the  said  Richard  Roe  whereon  to 
levy  the  same  :  And  whereas  the  said  yohn  Doe  hath  suggested  to 
us  that  Samuel  Short  ktl^  William  West,  both  of  the  city  of  Paw- 
tucket  in  said  county  of  Providence,  became  bail  for  the  said  Rich- 
ard Roe  on  the  original  writ,  in  the  suit  aforesaid,  but  hath  not 
rendered  the  body  of  the  said  Richard  Roe  as  by  law  they  ought  to 
have  done,  and  the  said  yohn  Doe  hath  made  application  to  us  to 
provide  a  remedy  for  him  in  that  behalf. 

Now  to  the  end  that  xustice  may  be  done,  we  command  you  to 
summon  the  said  Samuel  Short  and  William  West  to  appear  before 
the  Common  Pleas  Division  of  the  Supreme  Court,  to  be  holden 
at  the  Court  House  in  Providence,  within  and  for  our  county  of 
Providence,  on  the  return-day  hereof  (said  return-day  being  the 
1st  day  of  Jtily,  A.D.  i8P7),  to  show  cause,  if  any  they  have,  why 
the  said  yohn  Doe  should  not  have  execution  against  them  for  the 
sums  aforesaid. 

Hereof  fail  not  and  make  true  return  of  this  writ  with  your  doings 
thereon. 

Witness,  the  Honorable  Charles  Matteson,  Chief  Justice  of  our 
Supreme  Court,  at  Providence^  this  15th  day  of  yune,  in  the  year 
1897.  yohn  Hancock,  Clerk. 
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ForaiNo.  30XX. 

The  Common^vealth  of  Virginia^ 

To  the  Sheriff  of  the  County  of  Dinwiddle^  <3Taetittg : 
Whereas  Richard  Roe^  Samuel  Shorty  and  William  West  at  a 
Circuit  Court,  held  for  the  county  of  Dinwiddie^  on  the  Hth  dBj 
of  Afay,  1 897,  entered  into  a  recognizance  before  the- Judge  of  the 
gaid  court,  the  said  Richard  Roe  in  the  sum  of  one  thousand  dol- 
lars, and  the  said  Samuel  Short  and  William  West  in  the  sum  of 
^ve  hundred  dollars  each,  to  be  levied  of  their  respective  real  es- 
tate, goods  and  chattels,  to  tiie  use  of  the  said  commonwealth  to  be 
rendered ;  yet  upon  this  condition,  that  if  the  said  Richard  Roe 
should  make  his  personal  appearance  before  the  Judge  of  the  said 
court,  at  the  court-house,  on  the  first  day  of  yune  tenn,  i897,  to 
answer  us  of  a  certain  indictment,  whereof  he  is  accused,  and  riH>ald 
not  depart  thence  without  the  leave  of  the  said  court,  then  the  said 
recognizance  to  be  void,  or  else  to  remain  in  full  force  and  virtue ; 
as  from  the  said  recognizance  of  record,  in  the  said  court,  manifestly 
appears.  And  whereas  Richard  Roe  has  failed  to  make  his  per- 
sonal appearance  before  the  Judge  of  the  said  court,  at  the  time  and 
place  aioresaid,  according  to  the  condition  of  the  said  recognizance, 
as  also  appears  of  record.  Therefore  we  command  you  that  you 
make  known  to  the  said  Samuel  Short  and  William  West  that  tney 
be  before  the  Judge  of  our  said  court,  at  liie  court-house,  on  the  Sd 
day  of  September  term  next,  to  show  if  anything  they  have  or  can 
say  why,  for  our  use,  execution  against  Samuel  Short  oijive  kuH" 
dred  dollars,  against  William  West  of  Jive  hundred  dollars,  to  be 
levied  of  their  respective  real  estate,  goods  and  chattels,  according 
to  the  form  and  effect  of  the  recognizance,  aforesaid,  we  may  not 
have,  if  to  us  it  seems  expedient.  And  have  then  there  this  writ. 
Witness,  yohn  Hancock^  Clerk  of  our  said  court,  at  the  court- 
house, the  10th  day  of  August,  iSPf ,  and  in  the  122st  year  of  the 
Commonwealdi.  yohn  Ifancoci, 

h.  Hie  Plea.1 

Pwni  No.  391a, 
(Precedent  in  VTaugh  v.  People,  17  lU.  563.) 
[In  the  Eureau  Circuit  Court. 

M€trch  Term,  A.D.  i85^. 
.  y.  Fittsher  and  yames  Waugh, 

ats. 
The  People  of  the  State  of  Illinois,^ 

Now  comes  yames  Waugh,  one  of  the  defendants,  by  Milo  Ken- 
dall^ his  attorney,  and  defends  the  wrong  and  injaty,  when,  &c.,* 
and  says  that  said  People  ought  not  to  have  judgment  a^faiast  this 

1.  For  jthe  formal  parts  of  the  plea  S.  The  words  and  figures  inclosed  in 

or  answer  in  a  particular  jurisdiction,  [  ]  will  not  be  found  in  tlie  reported 

consult   the   titles  Plbas,   and  An-  case,  but  have  1>een  added  to  render 

swsiis.  nr  Coi>b  PLSAnnvo,  v<A,  i,  theforai  eosiplete. 

p.  799.  8.  See  ante,  note  3,  p.  109. 
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defendant,  by  the  said  9eir€/mcias^  on  mid  reoogBixaace,  a»d  oogbt 
not  to  have  «nc«tk>n  agackiat  khn,  biMttuae  te  aayt  that  at  the  OeA^ 
fer  term  of  aaid  Vtrcmit  €k>utt,  iUSS^  At  aaid  eomt  made  an  order 
fixm^  the  auaa  of  cms  Jmmdred  dollars  ae  the  amoont  of  bail  to  be 
indoned  bj  the  clerk  on  the  aaid  writ  of  aipims  ad  respondendum^ 
in  aaid  scire  fndas  mentioaed,  and  the  clerk  of  aaid  court,  on  iaau- 
ing  the  aaid  capias  ^  indoned  the  aaid  aum  of  one  hundred  dollara  on 
the  aaid  pioceaa,  as  the  amount  of  bail  ordered  bv  the  court,  to  be 
taken  thereon  by  the  aaid  sheriff ;  but  tiae  aaid  sheriff,  inatead  of  tak- 
ing the  said  recognizance,  in  the  aaid  sum  of  one  hundred  dollafs, 
nnlawfttlly,  and  contrary  to  tlie  express  order  of  the  said  court,  took 
recognuEance  for  the  sum  of  two  hundred  dollars ;  so  this  defendant 
says  the  same  is  illegal  and  void,  and  that  no  judgment  or  execution 
ought  to  be  rendered,  or  awarded  thereon,  or  in  consequence  thereof ; 
and  this  the  defendant  is  ready  to  rerify;  wherefore  he  prays  judg- 
ment, Ac.  [Mih  Kenaall, 

Attorney  for  yames  Waugh^l^ 

2.  By  AeUon  on  Ball  Bond. 

a.  The  Gomplalnt,  Deelaratlon,  or  Petition.  > 

(i)  When  State  Is  Plaintiff. 

Form  No.  3^13* 

(Precedent  in  State  v.  Wells,  36  lows  338.) 

4 In  the  IHstrict  Court  in  and  for  Des  Moimes  County,  Iowa. 
'he  State  of  lotm,  plaintiff,  > 

George  A^V^^  and  Jane  \  P^^**^'^'     "^^^  ^8''- 

DarUng-^  defendants.]^      J 

Year  petttaoner.  The  State  of  loway  airers,  that  heretofore,  Ixy-wit : 
at  the  January  term  of  this  court,  A.D.  i87(9,  one  AHjah  N^kes 
was  indicted,  charged  with  the  crime  of  obtaining  nuHMnr  under 
fake  pnstesMea,  aad  was  duly  admitted  to  hail  in  the  sum  of  $4,MP. 
'nat  on  the  6ih  day  of  May^  ti70^  defendants,  Jane  DarUug  a&d 
George  A,  Wells^  eioecttted  their  bond  or  undertaking  to  the  platn- 
tiff,  whereby  they  undertook  and  agited  that  said  Ahijmh  Hughes 
should  appoar  and  answer  to  said  indictment,  and  abide  the  order 
or  judgment  of  the  said  court,  and  not  depart  without  lea^FO  of  the 


1.  Tbe  words  and ftgiires  inclostd  in  Koeter,  7  HOI  (K.  Y.)  39;  Humph. 

[    ]  will  not  be  found  in  the  reported  Prec,  pp.  ^|[a  683;  i  Saundm  PI.,  pp. 

case,  bnt  have  been  added  to  render  191,  194;  5  Wentw.  PI.  466,  484..    And 

the  fotm  complete.  hi  debt  on  a  bail  bond  br  the  assignee 

S.  For  the  fennal  parts  of  the  com-  of  aherUT  as  MlowS :    when  Srst  suit 

pbiat,  declaration,  or  petition  in  a  par-  was  by  biU;s  Chit  PI.  S10.    When 

ticuHu:  Jurisdiction,  consult  the  titles  first  suit  was  by  original;  s  Chit.  PI. 

Co]ci>XAiKT8  and  DBCLAaATZONS.  S14.    tn  the  court  of  common  pleas ;  9 

See  also  precedents  of  declarations  Chit.  PL   sic.     In  the  court  <^  ez- 

is  debt  on  foiielted  bail  bonds  in  Peo-  chequer ;  a  Chit.  Fl.  ai6w 
pie  V.  Dennis,  4  Mich.  609;  Peo|rfe  v, 
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court;  or,  if  he  failed  to  perform  either  of  iaid  conditions,  that 
the  said  defendants  would  pay  to  the  plaintiff  the  sum  of  $4^000/ 
which  said  recognizance  was  filed  with  the  clerk  of  the  said  district 
court  of  Des  Moines  county,  who  thereupon  approved  said  under- 
taking in  the  written  order,  k  copy  of  which  is  hereto  annexed  as 
Exhibit  C  to  this  petition.  Thereupon  the  said  Abijah  Hughes^ 
under  and  by  virtue  of  said  undertaking,  its  filing  and  said  approval 
by  the  said  clerk,  was  ordered  discharged  from  custody  and  released 
from  the  jail  of  Des  Moines  county,  Iowa,  Petitioner  further  avers, 
that  on  the  12th  day  of  October ^  i87t?,  being  the  eighth  day  of  the 
October  term  of  this  court,  the  said  Abijah  Hughes,  being  called  as 
required  by  law  —  the  case  of  The  State  of  Iowa  v.  Abijah  Hughes 
being  regularly  called  for  trial  in  said  cotirt  —  came  not  but  made 
default.  Whereupon  the  court  ordered  the  aforesaid  undertaking 
or  recognizance  forfeited,  copies  of  which  bond  or  undertaking,  and 
record  entry  of  forfeiture  are  annexed  and  made  part  of  this  peti- 
tion.    Wherefore  the  plaintiff  claims  judgment,  etc. 

[M.  E.  Cutts,  Att'y  General.]  * 

Form  No.  3914* 
(Precedent  in  Barkley  v.  State,  15  Kan.  100.) 

[State  of  Kansas,  Bourbon  County. 

In  the  District  Court  in  and  for  the  county  and  State  aforesaid* 
The  State  of  Kansas,  plaintiff,  ^ 

against  '  >  Petition. 

G ,  W,  Barkley  and  George  Patterson ,  defendants.  ]  ^  ) 

The  plaintiff  herein  complains  of  G.  W,  Barkley  and  George 
Patterson,  defendants,  and  for  cause  of  action  says  that  said  defend- 
ants, on  the  twenty-sixth  of  November,  iVl2,  entered  into  an  obliga- 
tion- with  said  plaintiff  in  the  words  and  figures  following;  that  is  to 
say  {here was  set  out  the  recognizance  verbatim). 

And  plaintiff  further  avers  that  the  said  G.  W,  Barkley  was 
legally  in  custody,  charged  with  the  crime  of  embezzlement,  and 
was  discliarged  from  said  custody  by  the  reason  of  his  giving  said 
recognizance ;  and  that  at  the  December  term,  i87£,  of  said  district 
court  for  the  said  county  of  Bourbon,  the  same  being  the  next  term 
thereof,  on  Htxsi  fifth  day  of  said  term,  to  wit,  on  the  thirteenth  day 
of  December,  i.Wt2,  the  said  cause  being  called  for  trial,  the  said 
G.  W,  Barkley,  being  three  times  solemnly  called  in  open  courts 
come  not,  but  made  default  therein,  and  the  said  George  Patterson, 
being  three  times  solemnly  called  in  open  court,  and  ordered  to 
bring  the  body  of  the  said  G.  JV,  Barkley  into  court,  as  by  the 
terms  of  their  said  obligation  he  was  bound  to  do,  answered  not, 
but  made  default  therein,  and  it  was  thereupon  ordered  and  adjudged 
by  the  court  that  said  recognizance  be  forfeited;  wherefore  the  plain- 

I.  The  words  inclosed  in  [  ]  will  not  be  found  in  the  reported  case,  but 
have  been  added  to  render  the  form  complete. 
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tiff  prays  judgment  against  said  defendants  for  the  sum  of  one 
thousand  dollars,  and  die  costs  of  this  action.  \y.  N.  Binford^ 
County  Attorney.]* 

Form  No.  391 S* 
(Precedent  in  People  v.  Shaver,  4  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct)45.) 

Supreme  Court,  Montgomery  County. 
75k  People  of  the  State  of  New  Torh, 

agst. 
Benjamin  Shaver* 
'  The  plaintiff  alleges  that  the  defendant,  on  the  SOth  day  of  yufy^ 
i85^,  at  Ephratah^  in  the  county  of  Eulton^  in  the  State  of  New 
Tork^  made,  executed  and  delivered,  the  bond  of  which  the  follow- 
ing is  a  copy,  together  with  one  Nathan  Shaver  (here  was  set  out 
the  hail  bond  in  full). 

The  plaintiffs  also  allege,  that  upon  complaint  duly  made  and  pre- 
ferred, before  said  Aaron  Nellisy  then  and  there  an  acting  justice  of 
the  peace  of  the  town  of  Ephratahy  Fulton  county,  against  said 
Nathan  Shaver ^  upon  a  charge  of  bigamy ^  viz. :  for  marrying  a 
second  wife  in  the  city  andcoun^  of  Albany ^  in  the  month  of  Octo^ 
ber^  x855,  while  a  former  wife  of  said  Nathan,  then  and  there  was 
still  living  and  remaining  his  lawful  wife  as  aforesaid,  a  warrant  was» 
on  or  about  the  SOth  day  of  yuly,  i855,  aforesaid,  issued  against 
said  Nathan^  and  that  said  Nathan  had  been  at  the  town  of 
Ephratah,  in  the  county  aforesaid,  on  the  day  aforesaid,  but  had 
then  recently  departed  therefrom,  and  gone  to  the  town  of  Palatine , 
in  the  county  of  Montgomery,  where  he  was  duly  arrested  thereon 
and  by  virtue  thereof  taken  by  a  constable  of  the  county  of  Mont* 
gomery,  to  and  before  said  justice,  by  and  before  whom  the  above 
recognizance  was  entered  into  by  said  Nathan  and  his  surety  afore- 
said, defendant  in  this  cause. 

And  the  plaintiffs  further  allege  that  all  and  every  of  the  facts 
recited  in  said  bond  or  recognizance  are  true,  and  that  said  justice 
had  full  power  and  authority  to  accept  and  take  the  same  pursuant 
to  the  Revised  Statutes  in  such  case  made  and  provided. 

That  said  Nathan  Shaver  referred  to  in  said  bond  or  recognizance, 
and  the  defendant  in  this  cause,  did  not  comply  with  the  terms  and 
conditions  thereof,  but  said  Shaver  wholly  neglected  to  appear  at 
the  next  and  last  Court  of  General  Sessions,  held  in  and  for  the 
county  of  Montgomery,  at  the  court  house  in  Fonda,  on  the  first 
Tuesday  which  was  the  second  day  of  September,  i85^,  and  con- 
tinued until  the  third  day  of  September  thereafter,  according  to  the 
terms  and  conditions  thereof,  and  in  the  manner  required  thereby. 
Although  said  Shaver  was  duly  called  for  that  purpose,  on  or  about 
the  third  day  of  September  last,  and  during  the  session  of  said  court, 
and  the  said  court  then  and  there  ordered  said  recognizance  to  be 
forfeited  and  prosecuted,  but  gave  said  Benjamin  Shaver  a  stay  of 

1.  See  supra,  note  z,  p.  136. 
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proceedingt  oa  said  bond  or  rtcogiusance«  antil  tks  tksn  nest  onto- 
ing  tend  of  Oyer  mnd  Tenmner^  to  bo  hold  and  which  was  beld» in  aad 
for  the  said  county  of  Montgomery ^  on  the  18th  6a.y  oi  No9€vAerhut 
past,  and  which  order  was  duly  entered  upon  the  records  of  said  court, 
but  the  said  Benjamin  whollyseglected  to  surrender  the  %tL\6.Nathan^ 
at  and  within  the  time  specified  in  said  order,  though  said  court  was 
duly  held  and  passed,  still  does  neglect  to  do  so. 

Therefore  the  plaintiffs  demand  judgment  against  said  defandaiit 
ioxjive  hundred  dollars,  with  interest  thereon,  from  said  9d  day  of 
September,  i855,  besides  costs. 

P.  G.   Weister,  District  Attorney. 

(2)  Whbit  FLJLivrivT  m  Original  Suit  la  Plaintiff. 

Form  No.  3916. 

(BuUiU's  Code  Ky.  (<a95)*  P*  S¥>) 

Lte  Circuii  Cmivt, 

yohn  Doe^  plaintiff,       ) 

against  >  Petition. 

Samuel  Short,  defendant.  ) 

The  plaintiff,  ^ohn  Doe,  says  that  in  an  action  brought  by  him 
in  the  Lee  Circuit  Court  against  one  Richard  Roe  iox  five  hundred 
dollars  due  from  kim  to  the  plaintiff  with  intetest  fron  iSae  first 
day  of  yanuary,  i696,  the  clerk  of  said  court  on  the  twelfth  6bj  of 
February,  iwH,  duly  made  an  order  stating  die  names  of  the  parties 
of  said  action  and  the  court  in  which  it  was  brought  and  tiie  amowit 
of  the  plaintiff's  claim  specified  in  the  affidavit  on  which  said  order 
was  issued,  addressed  to  the  sheriff  of  Z«tf  county  requiring  him  to 
arrest  said  Richard  Roe  and  hold  him  to  bail  in  the  sum  of  the  eaad 
claim  of  the  plaintiff,  with  the  probable  eosts  of  said  actioa  mot 
exceeding  the  sum  of  twenty  five  dollars,  and  make  return  of  sai4 
order  on  the  ■  day  of    ■     ■■>■',  1^97,  with  Uw  bail  bond  if  any 

should  be  taken;  that  on  the ..— ...^i.  day  of  »■  ■  ■  t897,  said  sheriff 
arrested  said  Richard  Roe  in  obedience  to  said  order  and  d^Tered 
to  him  a  copy  theraof ,  and  on  the  '■  "  day  of  ■  ■  "■  ,  i8P7,  the 
said  Richard  Roe  as  principal,  and  the  defendant  Samuel  Short  as 
a  surety  executed  in  the  presence  of  siud  sheriff  and  delivered  to  him 
a  bond  to  the  plaintiff  of  the  date  last  named,  which  is  in  said 
sheriff^s  possession  (or  which  is  in  possession  of  the  clerh  of  said 
court,  and  on  file  in  the  aforesaid  action),  and  an  attested  copy  of 
which  is  filed  herewith,  and  in  which  the  said  Richard  Roe  and 
Samuel  Short  covenanted  that  if  judgment  should  be  rendered 
against  said  Richard  Roe  in  said  action,  he  would  vefider  him- 
self amenable  to  the  ptx»cess  of  the  court  theneupon;  whereupon  eaid 
Richard  Roe  was  discharged  from  arrest;  that  as  appears  of  record 
in  said  court,  <m  the  — —  day  of  ■  i897,  a  judgment  was 
duly  rendered  by  said  court  in  said  action  in  favor  of  the  plaintiff 
against  said  Richard  Roe  ioxfive  hundred  dollars  and  interest  from 
the  — »—  day  of  -^***  until  paid,  and  costs  which  amounted  to 
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thirty^sevem  A>llan ;  and  on  the  '    day  ef     ■   ■  ■  ,  t897,  diaaaid 

Ricnard  Roe  net  havinf  surrendered  hfmself  nor  having  been  ear« 
rendered  by  said  Samuel  Short  to  the  sheriff  of  said  oonnty,  and 
said  order  of  arrest  not  having  been  vacated,  a  writ  of  capias  ad 
satisfaciendum  was  issued  from  said  comt  addressed  to  the  sheriff 
of  said  county,  and  commanding  him  to  take  the  said  Richard  Roe 
if  found  in  said  county  and  have  his  body  before  the  judge  of  said 
court  on  the  -^—  day  of  ,  i897,  to  satisfy  the  aforesaid 

judgment  'which  was  described  in  said  writ,  and  have  then  and 
there  said  writ  which  was  delivered  to  said  sheriff  on  the  ■■  day 
of  ,  i8W,  and  by  him  returned  on  the  -^—  day  of  — — , 

i8d7,  with  an  indorsement  thereon  by  said  sheriff  stating  that  ''the 
above  named  Richard  Roe  is  not  found  within  my  county;*'  and 
that  said  judgment  has  not  been  to  any  extent  paid  or  satisfied  by  the 
defendant  or  the  said  Richard  Roe^  and  is  in  full  force  and  effect. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant 
for  six  hundred  dollars  damages  and  costs. 

yeremiah  Mason,  Attorney. 

{Veri^ation,)^ 

(8)  Whsn  Plaintiff  Is  Assignss  of  Shbriff.* 

Form  No.  asi?* 

(2ReT.  SwiiesDlg.  573.) 

{^Commencement.)^  Then  and  there  to  answer  unto  ^ohn Dde, 
assignee  of  ^ohn  Lynch,  sheriff  of  the  county  oi  Middlesex,  accord- 
ing to  the  form  of  the  statute  in  such  case  provided,  in  a  plea  that 
to  the  plaintiff  the  defendant  render  the  sum  of  three  hundred 
dollars  which  he  owes  to  and  unjustly  detains  from  him,  whereupon 
the  plaintiff  declares  and  says  that,  on  the  -^—  day  of  — .,  at 
*  ■-,  he  prayed  out  a  writ  of  attachment,  at  that  date,  against 
the  defendant,  Richard  Roe,  signed  by  Abraham  Kent,  justice  of 
the  peace,  in  due  form  of  law,  which  said  writ  was  directed  to  the 
sheriff  of  the  county  of  Middlesex,  his  deputy,  or  to  either  consta* 

1.  For  forms  of  verification  in  Ken-        "I,  the  within  named  yokn  Lynch, 

tnckj,  consult   the   title    Vbkxfica-  do  hereby  assign   and  set  oret  the 

TiONs.  within  bond  to  the  within  named  ^km 

S.  In   thoae  states  where  Che  ball  Dee,  the   plaintiff,   punnaat  to  the 

bond  is  taken  to  the  sheriff,  the  bond  statute. 

must  first  be  assigned  to  the  plaintiff        "  Witness  mr  hand  and  seal  this 

br  the  sheriff,  who  then  brings  action  ttuemty-secomd  da)r  of  Jlfay,  in  the  Tear 

thereon.  of  our  Lord  one  thousand  eight  nun- 

Connecticut. '^Qe^,  Stat.  (1886),  |  dted  and  msM^-jWMi. 
961.  «•  yokn  Lyck.    (snAL) '' 

Delaware. — ^Laws  (189^)1  p.  77S^  |  3.        B.  The  declaration  in  Connecticut 

Michigan. — How.  Anno.  Stat.  (1883),  Is  and  was  included  in  the  bodj  of  the 

f  7333.  writ,  and  the  commencement  and  cob- 

New  yereey. — Gen.  Stat.  (1895),  p.  clusioa   are   consequeatly  Uie    com- 

^^JJS*  ^  ^'  mencemeat  and  conclusion  of  the  writ 

Inie  following  form  of  assiniment  of  attachment    For  form  of  attach- 

let  out  in  Gen.  Stat.  N.  }.  (x^),  p.  ment  writ  In  Connecticitt,  see  ante, 

«549,  f  94,  may  be  used :  Form  No^  Wf^ 
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ble  of  the  town  of  Haddam  commanding  either  of  them,  for  want 
of  the  goods  or  estate  of  said  Richard  Roe^  to  take  his  body,  and 
him  safely  keep,  so  that  he  might  be  had  to  appear  before  the  County 
Court,  to  be  holden  at  Haddam^  within  and  for  the  county  oi  Mid- 
dlesex^ on  the  -^—  Tuesday  of  ,  to  answer  to  the  plaintiff 
in  an  action  of  (here  describe  the  action^  therein  demanding  the  sum 
of  three  hundred  dollars  damages;  which  writ  was  delivered  to  yohn 
Lynch^  then  and  ever  since  sheriff  of  the  county  of  Middlesex^  to  be 
executed  in  due  form  of  law;  by  virtue  of  which  the  said  yohn 
Lynch^  so  being  sheriff  as  aforesaid,  afterwards,  and  before  the  return 
of  the  writ,  on  the  -^—  day  of  ,  within  his  bailiwick,  at 
Haddam  aforesaid  took  and  arrested  the  body  of  the  said  Richard 
Roe  and  there  had  and  detained  him  in  custody,  as  sheriff,  at  the 
suit  of  the  plaintiff  as  aforesaid ;  and  the  said  Rtchard  Roe  being  so 

arrested,  said  yohn  Lynch^  as  sheriff,  on  the  -^—  day  of ^ 

took  bail  for  his  appearance  at  the  return  of  the  said  writ,  according 
to  the  form  of  the  statute  in  such  case  provided;  and  on  that  occa- 
sion the  said  i?fc^n/i?o«,  as  principal,  and  Samuel  Short  as  surety , 
then  and  therein,  and  by  their  certain  writing  obligatory,  commonly 
called  a  bail  bond,  under  their  hands  and  seals  by  them  wellexecutedf, 
and  dated  the  — —  day  of ,  acknowledged  themselves  to- 
be  held  and  firmly  bound  to  the  said  John  Lynch  so  being  sheriff  of 
the  county  of  Middlesex^  in  the  penal  sum  ol  three  hundred  doWtLTS  ; 
to  be  paid  to  the  sheriff,  his  executors,  administrators,  or  assigns,, 
when  they  should  afterwards  be  thereto  requested,  with  a  certain 
condition  thereto  annexed,  and  there  underwritten,  that  if  the  said 
Richard  Roe  should  appear  before  the  County  Court,  to  be  holden 

at  Haddam^  within  and  for  the  county  of  Middlesex^  on  the 

Tuesday  of ,  then  and  there  to  answer  to  the  plaintiff  in  said 

suit,  on  which  the  said  Richard  Roe  was  so  attached,  then  the  said 
obligation  should  be  void,  otherwise  to  remain  in  full  force  and  vir- 
tue, as  by  the  said  writing  obligatory  and  the  condition  thereof,  ref- 
erence thereto  being  had,  will  fully  appear ;  and  the  plaintiff  saya 
that  the  said  Richard  Roe  did  not  appear  before  said  County  Court, 
holden  at  Haddam^  within  and  for  the  county  of  Middlesex^  on  the 

Tuesday  of  — — ,  but  made  default  of  appearance,  and  on 

such  default  judgment  was  rendered  against  him  in  favor  of  the 
plaintiff  upon  said  suit,  for  the  sum  of  three  hundred  dollars  dam- 
ages, and  for  the  sum  oi  fifteen  dollars  costs  of  suit ;  and  thereupon 

the  plaintiff  prayed  out  a  proper  writ  of  execution,  dated  the 

day  of  ■  ,  signed  by  the  clerk  of  said  court,  for  the  sums  afore- 

said, with  seventeen  cents  for  said  writ,  all  in  due  form  of  la'w^ 

which  writ  of  execution  the  plaintiff,  on  the day  of ,. 

delivered  to  John  Lynch  the  sheriff  of  said  county  of  Middlesex^ 
who  forthwith  made  diligent  search  and  inquiry,  after  the  body, 
ffoods  and  estate  of  the  said  Richard  Roe^    within  said  county  of 

Afiddlesexy  and  could  find  neither ;  and  on  the day  of 

within  sixty  days  after  rendering  said  judgment,  said  sheriff  re- 
turned said  writ  of  execution,  to  the  clerk  of  said  County  Court, 
with  his  proper  indorsement  of  non  est  inventus  thereon ;  and  the 
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plaintiff  says  that  the  said  Richard  Roe^  wholly  avoided  the  pay- 
ment of  the  said  execution,  and  has  absconded,  and  the  same  now 
remains  due  to  the  plaintiff,  and  said  judgment  is  wholly  unsatisfied 
and  in  full  force;  and  the  plaintiff  says  that  the  said  yohn Lynch ^  so 
being  sheriff  of  the  county  of  Middlesex^  as  aforesaid,  afterwards, 

on  the day  of  ,  at  the  request  of  the  plaintiff,  who  was 

plaintiff  in  said  suit,  by  an  indorsement  duly  made,  on  said  writing 
obligatory,  in  legal  form  assigped  the  said  writing  obligatory  to  the 
plaintiff,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  as  by  said  assignment  indorsed  on  said  writing  obligatory, 
ready  in  court  to  be  produced,  will  fully  appear ;  by  means  whereof 
and  by  force  of  the  statute  in  such  case  ma!de  and  provided,  an  ac- 
tion has  accrued  to  the  plaintiff,  as  assignee  of  the  said  yohn  Lynch^ 
so  being  sheriff  of  said  county,  to  demand  and  recover  of  the  de- 
fendants the  said  sum  of  three  hundred  and  fifteen  dollars  above 
mentioned;  yet  the  defendants,  though  often  requested  so  to  do, 
have  not  paid  the  said  sum  of  three  hundred  and  fifteen  dollars, 
to  said  Richard  Roe  ^  before  the  said  assignment,  or  to  the  plaintiff, 
as  assignee  as  aforesaid,  or  to  either  of  them  since  the  said  assign- 
ment, but  have  hitherto  wholly  neglected  and  refused,  and  still  do 
neglect  and  refuse,  to  pay  the  same  or  any  part  thereof  to  the  plain- 
tiff,  as  assignee  as   aforesaid,  to  the  damage  of  the  plaintiff,  as 
assignee  as  aforesaid,  the  sum   of  four  hundred  dollars.     ( Con- 
elusion,)^ 

b.  The  Answer  op  Plea.^ 
(1)  That  It  was  Taken  on  an  Illegal  Arrest. 

Form  No.  39x8. 

(Precedent  in  People  v.  Shaver,  4  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct)  48.) 
Supreme  Court. 

7%e  People  of  the  State  of  New  Tork,  plaintiffs, 

agst. 
Benjamin  Shaver^  defendant. 
Benjamin  Shaver^  the  above  named  defendant,  answers  the  com- 
plaint of  the  above  named  plaintiffs,  and  denies  each  and  every  alle- 
gation set  forth  in  the  plaintiff's  complaint. 

ad  defense.  And  for  further  answer  to  said  complaint,  the  said 
defendant  says,  that  sometime  in  the  month  of  yuly^  iS56,  one 
Aaron  Nellis,  a  justice  of  the  peace  of  the  county  of  Pulton^  issued 
his  warrant  against  one  Nathan  Shaver^  who  was  then  in  the 
county  of  Montgomery^  without  any  complaint  made  before  him  or 
other  evidence,  charging  the  said  Jvathan  Shaver  with  having  com- 
mitted the  crime  of  bigamy^  or  any  other  crime  or  offense  whatever ; 

1.  See  supra^  note  3,  p.  139.  See  also  a  plea  that  the  bond  was 

1.  For  the  formal  parts  of  answers  taken  for  ease  and  favor  after  return 

^  pleas  in  a  particular  jurisdiction,  of  writ,  contrary  to  the  statute,  33 

consult  the  titles  Answkrs  in  ConB  Henry  VI.,  c.  9;  3  Chit.   PI.  536;  5 

^XADnro,  vol.  z,  p.  799,  and  Plbas.  Wentw.  PL  479. 
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b«t  issued  tbe  same  wvMigfttHy  aad  witboat  avtbofky  of  law.  That 
the  saki  Naikan  Skawer  waa  anwted  «nd^  pntanae  of  authority, 
ia  the  coitntj  of  Mmigumufy^  by  ▼irtna  of  said  piaiandod  fwuiaat, 
and  w^ngf ully  and  without  authority « taken  befora  said  justice  in  the 
town  of  Mfhratak^  in  said  county  of  FuUtm^  for  examination  before 
said  justice,  in  the  town  of  Mphratah.  That  said  Naihan  Shaker 
objected  to  the  authority  and  jurisdiction  of  said  justice,  but  that  said 
justice  refused  to  discharge  said  Nathan  Skater ^  but  wrongfully,  and 
without  authority  of  law,  required  the  said  Natlum  Sluroer  to  give 
bail  for  his  appearance,  in  the  Court  of  Ses3ums  to  be  held  in  the 
county  of  Montgimury^  on  HbAJirst  Tuesday  oi  September  then  next, 
and  to  execute  a  bond  with  sufficient  surety  for  his  said  appearance  as 
aforesaid.  And  the  defendant  further  says,  that  at  the  request  of 
the  said  Natlum  Shaver^  and  for  the  purpose  of  having  him  released 
and  discharged  from  unlawful  imprisonment,  he,  this  depon^it, 
signed  said  bond,  a  copy  of  which  is  set  forth  in  the  plaintiff's  com- 
plaint  herein.  And  the  said  defendant  alleges  that  all  proceedings 
had  before  said  justice  were  without  authority  or  jurisdiction,  and 
that  said  bond,  given  as  aforesaid,  is  wholly  void  and  of  no  effect 
whatever.  Martin  McMartin^  Attorney  for  Defendant. 


(2)  Op  Surrbmdbr  of  Principal. 

Form  No.  39x9. 

(Precedent  in  Shields  v.  Smith,  78  Ind.  437.)  1 

[State  of  Indiana^  )  Monroe  Circuit  Court, 
Afonroe  County.      \  -^___  Term,  i%80. 

yames  Shields^  plaintiff,  ^ 

against  I    i. 

R.  W.  Carr  and  B.  D.  McLaughlin,  f  ^^^^er. 
defendants.]  ^  J 

The  defendants  admit  the  execution  of  the  recognizance  of  special 
bail,  but  say  that  at  the  proper  time,  at  the  next  term  of  the  Monroe 
Circuit  Court,  the  defendant  George  Smith  appeared  to  the  action 
in  which  said  recognizance  was  executed,  and  contested  the  same, 
and,  after  judgment  therein  against  him,  said  defendants  surrendered 
the  body  of  said  George  Smith  in  execution ;  that,  by  virtue  of  said 
execution,  the  sheriff  of  Monroe  county  imprisoned  said  Smith  in  the 
jail  of  said  county,  in  said  cause,  until  he  was  discharged  by  due 

Srocess  of  law,  and  by  order  of  the  judge  of  the  Monroe  Circuit 
lourt.  [y.  H,  Lowden, 

R.  W.Miers, 
Attorneys  for  Defendants.  ]3 

1.  This    answer    was    held  to    be  S.  The  words  and  figures  inclosed 
good  on  demurrer,  though  awkwardlj  in  [    ]  will  not  be  found  in  the  re- 
drawn,   Onlj  the  second  paragraph  of  ported  case,  but  have  been  added  to 
the  answer  is  set  out  in  the  reported  render  the  form  complete, 
case. 
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(S)  Ov  No  Paocwb  AeAiHtv  PBrnnvAL, 

(3  Chit.  PI.  535;  z  auwd.  Fl.  19^ > 

In  the  King^s  Bench  ^or  Common  Pleas^  or  ExcAefm^r). 

Trinity  Tenn,  5i  Crieff  ^. 

Sammel  Shorty 
ats. 
^^  ZXie,  assignee. 

And  the  said  Sammel  Skort  bj  y^f^MPitaA  Mason  his  attorney, 
comes  and  defends  the  wrong  and  injury  when,  ete.,^  and  says  f 
that  he  ought  not  to  be  charged  with  the  said  debt  by  virtue  of  the 
said  supposed  writing  obligatory.*  Because  he  says  that  no  writ  or 
process  whatsoeyer,  returnable  in  the  court  of  our  said  lord  the 
king,  before  the  kuag  himself  (or  in  the  said  court  of  our  said 
lord  the  king  of  the  Bench  at  Westminster),  was  sued  and  prose- 
cuted by  and  at  the  suit  of  the  said  ^ohn  Doe  in  the  said  suit  in  the 
said  condition  mentioned.  And  this  the  said  Samuel  Short  is  ready 
to  verify ;  wherefore  he  prays  judgment  if  he  ought  to  be  charged 
with  the  said  debt  by  virtue  of  the  said  supposed  writing  obliga- 
tory, etc. 

(4)  That  Dbpkndant  Appbarbd  According  to  Condition. 

Form  No.  3921. 
(a  Chit.  PI.  527;  I  Saund.  PL  194.)  ^ 

{  Commencing  as  in  Form  No.  8920^  and  continuing  down  to  *) 
Reraaae  he  says  that  the  said  Richard  Roe  did  appear  before  the 
lord  the  king  at  Westminster ^  on  ,  in  the  said  condition  of 

the  said  writing  obligatory  mentioned  according  to  the  form  and 
effect  of  the  said  condition ;  as  by  the  record  of  the  said  appearance 
remaining  in  the  said  court  of  our  said  lord  the  king  before  the  king 
himself,  at  Westminster  aforesaid,  more  fully  appears.  And  this 
(concluding  as  in  Form  No,  S920). 

(6)  That  Affidavit  to  Hold  to  Bail  Was  Insufficient. 

Form  No.  3922. 
(Precedent  in  Parker  v,  Pollensbee,  45  111.  474.)  8 

[( Caption  as  in  Form  No.  891».)^^ 

And  for  a  further  plea  in  this  behalf,  the  said  defendant  says, 
actio  non,  because  he  says  that  the  affidavit  upon  which  the  writ  of 

1.  Seeiaj^ra,  note  3,  p.  109.  the  affidavit  was  in  fact    held  to  be 

S.  See  auo  precedents  of  pleas  that  sufficient  for  the  capias. 
defendant  appeared  according  to  con-        4.  The  caption  is  not  set  out  in  the 

dition,  in  5  Wentw.  PI.  478,  483,  and  reported  case,  and  the  first  and  second 

470.  pleas  having  no  bearing  on  the  case 

S.  This  plea  to  an  action  ol  debt  on  a  are  also  omitted  from  the  form  set  out 

bail  lK)nd  was  not  sufficient  because  in  the  reported  case. 
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capias  ad  respondendum  was  issued  against  said  Standish^  and  upon 
which  said  Standish  was  held  to  bail,  as  alleged  in  the  declaration, 
is  in  the  words  and  figures  following,  to  wit :  (here  was  set  out  in 
full  the  affidavit  to  hold  to  bail). 

And  the  defendant  avers  that  the  said  affidavit  does  not  comply 
with  the  Constitution  of  the  State  of  Illinois^  and  with  the  statutes 
of  such  State  in  such  case  made  and  provided,  and  is  wholly  insuf- 
ficient, in  that  said  affidavit  does  not,  by  facts  therein  stated,  or 
circumstances  detailed,  raise  a  strong  presumption  that  said  Stan'^ 
dish  had  been  guilty  of  fraud,  and  so  this  defendant  says  that  he  is 
discharged  from  all  liability  upon  the  bond,  in  said  declaration 
mentioned ;  and  this  he  is  ready  to  verify,  etc. 

By  F.  Pulver,  Def'ts  Atty. 

e.  Replication  of  Nul  Tiel  Seeord  to  Plea  of  Appearanee  AeeoMing  to 

Condition. 

Form  No,  39>3* 
(5  Wentw.  PI.  478.) 

In  the  Kin^s  Bench  (or  Common  Pleas  or  Exchequer), 
yohn  Doey  assignee,  ) 

agt.  >  Trin,  Term,  51  Geo,  8. 

Samuel  Short,      .) 

And  the  said  plaintiff  saith,  that  he,  by  any  thing  by  said  defend- 
ant above  in  pleading  alleged,  ought  not  to  be  barred  from  having 
his  aforesaid  action  thereof  maintained  against  him,  said  defendant,* 
because  he  saith,  that  there  is  not  any  such  record  of  appearance  of 
said  Richard  Roe  remaining  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  at  Westminster  aforesaid,  as  said  de- 
fendant hath  above  in  his  said  plea  in  that  behalf  alleged;  and  this 
he  is  ready  to  verify,  when,  where,  and  in  what  manner  the  court 
here  shall  order,  and  thereupon  the  said  defendant  is  commanded  by 
the  court  here  that  he  produce  the  said  record  before  our  said  lord 

the  now  king,  at  Westminster^  on  next  after,  and  that  he 

fail  not  at  his  peril,  the  same  day  is  given  to  said  plaintiff  here,  &c. 

8.  By  Action  on  Beoc^rnlzanee.^ 
a.  The  Complaint,  Deelaration.  or  Petition. 

Form  No.  39^4* 

(Conn.  Prac.  Act.,  p.  36.) 

To  the  sheriff  of  the  county  of  Hartford^  his  deputv  or  either  con- 
stable of  the  town  of  Hartford^  in  said  county,  Grreeting : 

1.  See  other  precedents  of  declarations  in  debt  on  a  recognisance  in  7 
Wentw.  PI.  54  €t  seq,;  2  Chit  PI.  337,  330. 
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By  the  authority  of  the  itate  of  Connecticat  you  are  hereby  com- 
manded to  attach  to  the  valne  of  eight  hundred  doUsLn  the  goods  or 
estate  of  Robert  McCandless  and  Jantes  McCandless  of  Hartford 
in  said  county,  and  them  summon  to  appear  before  the  Superior 
court  to  be  held  at  Hartford^  in  and  for  the  county  of  Hartford  on 
i!ti&  first  Monday  of  February^  iSSO^  then  and  there  to  answer  unto 
William  Hamersley^  state's  attorney,  for  said  county  in  a  civil 
action  wherein  the  plaintiff  complains  and  says : 

I.  On  yuly  18thy  i87P,  Robert  McCandless  was  duly  brought  be<- 
fore  the  City  Police  Court  of  the  City  of  Hartford^  and  lawfully 
tried  by  said  Court  upon  a  proper  complaint,  charging  him  with  the 
crime  of  burglary. 

a.  On  said  day,  upon  said  trial,  said  City  Police  Court  found 
probable  ground  to  exist  for  the  support  of  said  complaint,  and 
thereupon  ordered  and  considered  that  said  Robert  McCandless 
became  bound  with  surety  to  the  state  in  the  sum  of  ei£At  hundred 
dollars,  conditioned  that  said  McCandless  should  appear  before  the 
Superior  Court  to  be  holden  at  Hartford ^  within  and  for  the  county 
of  Hartford^  on  the  fourth  Tuesday  of  August^  i87P,  then  and  there 
to  answer  to  said  complaint,  and  abide  the  order  of  the  Superior 
Court  thereon. 

3.  Upon  said  18th  day  of  yuly^  i87P,  said  Robert  McCandless 
as  principal,  and  yames  McCandless  as  surety,  appeared  in  said 
City  Police  Court,  and  acknowledged  themselves  jointly  and  sev- 
erally bound  to  the  State  in  the  sum  of  eight  hundred  dollars,  con- 
ditioned that  said  Robert  Mc  CandUss  appear  before  the  Superior 
Court  at  its  said  August  Term,  i87P,  to  answer  to  said  complaint, 
and  abide  the  order  of  said  Superior  Court  thereon. 

4.  A  true  copy  of  said  complaint  against  said  Robert  McCandless 
and  of  the  files  and  records  of  said  City  Police  Court,  relating 
thereto,  duly  authenticated,  were  returned  to  and  entered  in  the 
docket  of  said  Superior  Court  at  its  said  Term. 

5.  At  said  August  Term,  i87P,  of  said  Superior  Court,  William 
HamersUy^  State's  Attorney  for  said  county,  filed  in  court  an  infor- 
n:iation  charging  said  Robert  McCandless  with  the  crime  of  bur- 
glary, being  the  same  matter  and  offense  charged  in  the  complaint 
aforesaid,  and  said  information  was  duly  entered  on  the  docket  of 
said  Court. 

6.  Afterwards  at  said  August  Term,  i87P,  and  by  order  of  said 
Superior  Court,  said  Robert  McCandless  was  required  to  be  present 
in  Court  to  answer  to  said  information,  that  a  trial  might  be  had 
thereon,  according  to  law. 

7.  Said  Robert  McCandless  then  failed  to  be  present  in  Court 
as  ordered  by  said  Superior  Court,  and  then,  and  at  all  times  there- 
after, made  default  of  appearance. 

8.  Said  yames  McCandless  then  failed  to  produce  said  Robert 
McCandless  in  said  Superior  Court,  as  ordered  by  said  Court 

Q.  Said  bond  of  recognizance,  as  aforesaid,  so  entered  into  by 
said  Robert  McCandless  and  yames  McCandless^  was  then  by 
order  of  said  Court,  duly  called,  and  then  declared  forfeited. 
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lo.  The  defendants  have  never  paid  the  amount  of  said  recogni- 
zance, nor  any  part  thereof. 

The  plaintiff  claims  %800  damages. 

Of  this  writ  with  your  doings  thereon  make  due  return. 

Dated  at  Hartford  this day  of ,  iiSO. 

Abraham  Kent^  Justice  of  the  Peace. 

Form  No.  3925. 

(3  Chit.  PI.  339.) 
Markham  and  Le  Blanc, 

Trin,  Term,  51  Geo.  S. 
Middlesex^  (to  wit)  yohn  Doe  complains  of  Samuel  Shorty  being 
in  the  custody  of  the  Marshal,  of  the  Marshalsea,  of  our  lord  the 
now  king,  before  the  king  himself,  of  a  plea  that  he  render  to  the 
said  yohn  Doe  the  sum  of  forty  pounds  of  lawful  money  of  Great 
Britain,  which  he  owes  to  and  unjustly  detains  from  him.  For 
that  whereas  the  said  Samuel  Short  by  the  name  and  description  of 
Samuel  Shorty  gentleman^  of  Covent  Garden  in  the  parish  of  St. 
Paul^  heretofore,  (that  is  to  say,)  in  Trin,  Term,  in  ^'^forty-ninth 
year  of  the  reign  of  our  lord  the  now  king,  came  personally  mto  the 
court  of  our  said  lord  the  king,  before  the  king  himself  here,  (the 
said  court  then  and  still  being  holden  at  Westminster ^  in  the  county 
of  Middlesex) ,  and  then  and  there,  in  the  said  court,  acknowledged 
himself  to  owe  to  the  said  yohn  Doe  the  said  sum  of  £,J^0  above  de-^ 
manded,  and  then  and  there  for  himself  and  his  heirs,  did  consent 
and  grant  that  the  said  sum  of  £iO  should  be  made  of  his  lands  and 
chattels,  and  levied  to  the  use  and  behoof  of  the  said  yohn  Doe 
upon  this  condition,  that  if  judgment  should  happen  to  be  given  in 
the  said  court  for  the  said  yohn  Doe  against  Rtchard  Roe  late  of 
{giving  his  addition)  in  a  certain  plea  of  trespass  on  a  case  upon 
promises  then  lately  commenced  by  the  said  yohn  Doe  against  the 
said  Richard  Roe  in  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  to  the  damage  of  the  said  yohn  Doe  of  JE)^0,  that 
then  the  said  Richard  Roe  should  pay  and  satisfy  all  such  damages 
as  should  be  adjudged  to  the  said  yohn  Doe  in  that  behalf  or  render 
himself  to  the  prison  of  the  marshal  of  the  Marshalsea  of  our  said 
lord  the  now  king,  before  the  king  himself,  on  that  occasion ;  as  by 
the  record  of  the  said  recognizance,  now  remaining  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  at  West- 
minster  aforesaid,  more  fully  appears.  And  although  the  said  yohn 
Doe  afterwards,  to  wit,  in  Trinity  Term,  in  the  fiftieth  year  of 
the  reign  of  our  said  lord  the  now  king,  in  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself,  at  Westminster  afore- 
said, by  the  consideration  and  judgment  of  the  same  court,  recov- 
ered against  the  said  Richard  Roe  in  the  plea  aforesaid,  £.50  for  his 
damages  which  he  had  sustained  as  well  by  reason  of  the  not  per- 
forming certain  promises  and  undertakings,  then  lately  made  by 
the  said  Richard  Roe  to  the  said  yohn  Doe^  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the 
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said  Richard  Roe  was  convicted,  as  by  the  record  and  proceedings 
thereof  now  remaining  in  the  said  court  of  our  said  lord  the  king,  be- 
fore the  king  himself,  at  Westminster  aforesaid,  more  fully  appears. 
Yet  the  said  Richard  Roe  hath  not  paid  to  the  said  yohn  Doe  the 
said  damages,  costs  and  charges,  nor  any  part  thereof,  nor  rendered 
his  body  on  that  action  to  the  prison  of  the  marshal  of  the  Marshal- 
sea  of  our  said  lord  the  king,  before  the  king  himself,  according  to 
the  form  and  effect  of  the  said  recognizance,  and  as  well  the  said 
recognizance  as  the  said  judgment,  still  remains  in  full  force  and 
effect  in  no  wise  satisfied,  vacated  or  discharged.  And  the  said 
John  Doe  hath  not  yet  obtained  any  execution  of  the  said  judgment 
whereby  and  according  to  the  form  and  effect  of  the  said  recogni- 
zance an  action  hath  accrued  to  the  said  yohn  Doe  to  demand  and 
have  of  and  from  the  said  Samuel  Shorty  the  said  sum  of  £^0,  in 
form  aforesaid  recovered  and  above  demanded ;  yet  the  said  Samuel 
Shorty  although  often  requested  so  to  do,  hath  not  as  yet  paid  the 
said  sum  of  JE)^(?,  above  demanded,  or  any  part  thereof  to  the  said 
John  Doe^  but  he  to  do  so  hath  hitherto  wholly  refused  and  still 
does  refuse.  To  the  damage  of  the  said  John  Doe  of  £^0,  and 
therefore  he  brings  his  suit,  etc. 

(       yohn  Den 
Pledges  to  prosecute  <  and 

(  Richard  Fenn^ 

b.  The  Answer  or  Plea.i 

(1)  Of  Nul  Tiel  Record. 
Form  No.  3926. 
(3  Chit.  PI.  536.) 

» 

{Commencing  as  in  Form  No.  S920,  and  continuing  down  to  ^) 
that  there  is  not  any  record  of  the  said  supposed  recognizance  m 
the  said  declaration  mentioned,  remaining  in  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself  (or  in  the  said  court  of 
our  said  lord  the  king  of  the  Bench^)  in  manner  and  form  as  tne 
said  John  Doe  hath  above  in  his  said  declaration  alleged,  and  this 
he  the  said  Richard  Roe  is  ready  to  verify  (concludinjr  as  in  Form 

No.  mo).  * 

(2)  That  No  Writ  of  Capias  ad  Satisfaciendum  Issued. 

Form  No.  3927. 
(3  Chit.  PI.  536.) 2 

{Commencing  as  in  Form  No.  S920^  and  continuing  down  to  ♦.) 
Because  he  says  that  after  the  recovery  of  the  said  judgment,  as  in 
tHe  said  declaration  mentioned,  and  before  the  exhibiting  of  the  bill 

1-  See  other  precedents  of  pleas  in  8.  For  a  precedent  of  replication 
^tionsof  debt  on  a  recognizance  in  7  setting  out  a  ca.  sa.^  see  2  Chit.  PI. 
^ttJtw.  PI.  58  et  seg.  674. 
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of  the  said  yohn  Doe  against  him,  the  said  Samuel  Shorty  in  this 
behalf  (or  before  the  commencement  of  this  suitj)  there  was  no  writ 
of  capias  ad  satisfaciendum ,  sued  or  prosecuted  out  of  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself,  (or,  of  the  Bench 
aforesaid^)  against  the  said  Richard  Roe  upon  the  said  judgment, 
and  duly  returned  in  the  said  court  as  according  to  law,  and  the 
custom  of  the  said  court  from  time  immemorial  used  and  approved 
of  in  the  said  court  before  the  commencement  of  this  suit  there 
ought  to  have  been.     And  this  (concluding  as  in  Form  No,  $9!^0)» 

(8)  That  Principal  Dibd  bbforb  Return  of  Ca.  Sa. 

Porin  No.  3 9s 8. 

(aChlt.  PI.  537.)! 

(  Commencing  as  in  Form  No.  8920^  and  continuing  down  to  *•) 
Because  he  says  that  after  the  recovery  of  the  said  judgment  in  the 
said  declaration  mentioned,  and  before  the  return  of  any  writ  of 
capias  ad  satisfaciendum  thereupon  against  the  said  Richard  Roe  at 
the  suit  of  the  said  yohn  Doe  upon  the  said  judgment,  to  wit,  on 
the  twentieth  Ablj  of  May  A.D.  1789^  he  the  said  Richard  Roe  died 
to  wit,  at  Middlesex  aforesaid.  And  this  {concluding  as  in  Fortm 
No.  9920). 
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For  the  Forms  in  actions  and  proceedings  by  and  against  a  Bailor  or  Baiiee^ 
see  the  various  particular  titles  wherein  matters  of  BaUnunt- arista  also 
the  GENERAL  ANAL  YTICAL  INDEX  to  this  work. 

\ 


BANKRUPTCY. 

See  the  Htle  INSOLVENCY. 


BANKS  AND  BANKING.  I 

Seethe  titles  BILLS  AND  NOTES;  CORPORATIONS;  DEPOSITS: 
DIRECTORS;  INSOLVENCY;  NATIONAL  BANKS;  RE- 
CEIVERS; STOCK  AND  STOCKHOLDERS.  See  also  the 
GENERAL  ANAL  YTICAL  INDEX  to  this  work. 

1.  See  a  precedent  of  replication  that  principal  was  alive  at  the  time  of 
the  iMuing  of  the  ca.  sa.  in  a  Chit  Pi.  675. 
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BARRATRY. 

I.  iHDICTHENTt  INFORMATION,  AND  CRIMINAL  COMPLAINTt  149. 
n.  NOTE  OF  PARTICULARS,  150. 

CROSS-REFERENCX8. 

For  Forms  related  to  analogous  subjects^  see  the  titles  CHAMPERTY 

AND  MAINTENANCE  and  CONSPIRACY. 
For  matters  of  Procedure  relating  to  this  subject^  see  the  title  BAR* 

RATRY  IN   CRIMINAL   LAW,    3    ENCYCLOPiEDiA    of 

Pleading  and  Practice  264. 
For  matters  of  Substantive  Law  and  Evidence  relating  to  this  subject,  see 

the  title  BARRATRY,  3  American  and  English  Encyclo- 

PjEDLA  of  Law  (2d  ed.)  859. 

L  INDICTMENT,^  INFORMATION,^  and  CRIMINAL  COMPLAINT.' 

Form  No.  3939. 
(3  Chit.  Cr.  L.  I,  4,  233.) 

Middlesex.  The  jurors  of  our  lord  the  king  upon  their  oath  pre- 
sent, that  John  Doe,  late  of  the  Parish  of  St,  Paul,  Covent  Garden^ 
in  the  county  of  Middlesex,^  yeoman  on  the  twentieth  day  of  February^ 
in  the  sixth  year  of  the  reign  of  our  sovereign  lord,  George  the  Fourth, 
by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  king,  defender  of  the  Faith,  with  force  and  arms,  at  the  said 
Parish  of  St.  Paul,  Covent  Garden,  in  the  said  county  of  Middlesex^ 
and  on  divers  other  days  and  times  as  well  before  as  afterwards,  was, 
and  yet  is,  a  common  barretor;^  and  that  he  the  said  John  Doe,  on 
the  said  ^th  day  of  February  aJforesaid  and  on  divers  other  days  and 

1.  Consult  the  dtle  Indzctmbnts  for  wai  committed.      2  ChiL    Cr.    L.    i 

the   formal    parts    in  any  particular  note  a. 

jnrisdicdon.  6.  CommaB    Barrator.  —  An     indict- 

1  Tha  latematioiL  —  To  draw  an  in-  ment   for   barratry  in    general    form 

formation  for  this  offense  consult  the  which  stated  that  the  defendant  was 

title  Information  for  the  formal  parts  a  ** common  barrator"  was  held  suffi- 

aad  fill  in  the  body  of  the  information  dent  in  Com.  v,  Davis,  zx  Pick.  ( Mass.] 

as  in  the  indictment  set  out  in  Form  432;  Com.  v.  Snelling,  15  Pick  (Mass.! 

No.  3929.  330;  Lambert  v.  People,  9  Cow.  (N.  Y.j 

t.  Orimliial  Complaint. — The  criminal  587.     The  words  "common  barrator'* 

complaint  may  be  drawn  by  consult-  cannot  be  supplied  by  any  other  words 

ing  the  title  Criminal  Complaint  for  and  are  absolutely  requisite.  2  Chit 

the  formal    parts    and   charging   the  Cr.  L.  234,  note  x. 

offense  as  in  the  indictment  shown  in  Charging  the   defendant   generally 

form  Ko.  3929.  with  being  a  common  barrator  seems 

i.  It  is  generally  preferable  to  'state  to  be  sufficient    Com.  v,  Mohn,  52  Pa. 

the  defendant's  addition  of  place  in  St  243;  State  v.Chltty,  z  Bailey,  L.(S 

the  parish,  or  place  where  the  offense  Car.)  379, 
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times  at  the  parish  of  St.  Paul,^  Ccveni  Garden^  in  the  county  of 
Middlesex  aforesaid,  divers  quarrels,  strifes,  suits,  and  controversies 
among  the  honest  and  quiet  liege  subjects  of  our  said  lord  and  king, 
then  and  there  did  move,  procure,  stir  up,  and  excite,  to  the  evil 
example  of  all  others  and  common  nuisance  of  the  liege  subjects  of 
our  said  lord,  the  king,  and  also  against  the  peace,^  of  our  said  lord 
the  king,  his  crown  and  dignity. 

11.  NOTE  OF  PARTICULARS. 

Form  No.  3930. 

(Precedent  in  Com.  v.  Davis,  \x  Pick.  (Mass.)  439.) 

Commonwealth 

against 
Eliakim  Davis. 

[To  the  above  named  defendant.     Take  notice  '  that  upon  the  trial 

1.  PliMof  Commlsiien  of  Mnse. —  It  North  Dakota.  —  Rev.   Code  (189s). 

is  not  necessary  to  allege  in  an  indict-  §§  7004,  7005. 

ment  for  barratry  any  particular  place  Oklahoma.  —  Stat.    (1893),   gg    aoa8, 

of   commission,  since  the  crime  con-  9029. 

sisting  of  a  repetition  of  several  acts  Pennsylvania.  —  Bright.     Pur.    Dig. 

must  be  intended  to  have  happened  in  403. 

several   places.     2  Bac.  Abr.  75;   Rex  Tennessee. — Code  (1896),  g  67x6. 

tr.  Clavton,  s  Keb.  410;  Parcell's  Case,  Utah.  — Comp.  Laws  (1888),  p.  575, 

Cro.  Eliz.  195;  Man's  Case,  Latch  194;  §4442. 

2  Arch.  Cr.  Pr.  1858.  Vermont. — Stat.  (1894),  g  5093. 

9.  Ooaeluien. — An  indictment  should  Virginia.  —  Code  (1887),  §  3843.   '*  If 

conclude  ** against  the  peace"  though  any  person  solicits,  procures,  or  in- 

it  need  not  conclude  **  contrary  to  the  duces,  or  aids  in  soliciting,  procuring, 

form;"  but  if   it  does  it  will  not  be  or   inducing,  by    any  representation, 

vitiatedby  that  allegation;  as,  although  writing,   printing,   or  otherwise,   any 

the  offense  existed  at  common  law,  the  suit,  action,  or  other  proceeding  against 

mode  of  trial  is  regulated  by  statute,  the    state,   or  any    officer   or   citizen 

Burton's  Case,  Cro.  Eliz.  148;  2  Chit,  thereof,  for  any  act  of  such  officer  or 

Cr.  L.  234,  note  t.  citizen  done  or  claimed  or  professed  to 

Statutory  Prrriiioiis. — In  many  states  be  done  by  him  under  any  statute  or 

barratry  is  defined  and  made  a  statu-  other  authority  of  the  state  relating  to 

tory  offense.  the  state  debt  or  public  revenue,  he 

Arizona,  —  Pen.  Code  (1887),  §  158.  shall    for  each    offense   be    fined   not 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  less,"  etc. 

§§  1478,  1479.  Wyoming.  —  Rev.  Stat.  (1887),  §  963. 

Colorado.  —  Mill's  Anno.  Stat.  (1891),  8.  It  is    requisite    that    before    the 

§  1298.  trial  the  defendant  should  be  advised 

Delaware.  —  Laws  (1893),  P*  951*  by  notice  of  the  particular  acts  upon 

Georgia.  — Code  (1882),  §4Soi.  which  the  prosecution  intends  to  rely. 

Idaho.  — ^tv.  Stat.  (1887),  §6521.  J.  Anson  v.  Stuart,  i  T.  R.  754;  The 

Illinois. — Starr  &  Curt.  Anno.  Stat.  King  v.  Mason,  2  T.  R.  586;  Rex  v. 

(1896),  p.  1240,  §  60.  Urlyn,  2  Saund.  308,  note  1 ;   Rex  v. 

Indiana.  —  Sut.  (1896),  §  2042.  Wylie,  I  B.  &  P.  95  ;  Clark  v.  Periam, 

.   Kansas. — Gen.  Stat.  (1891),  §  2329.  2  Atk.  339. 

Minnesota.  —  Stat.    (1894),    §§    6401,  No  acts  but  those   specified  in  the 

6402.  notice  can  be  given  in  evidence.     God- 

"  Montana.  —  Rev.  Code  (1895), '§  285.  dard   v.  Smith,   6   Mod.    262.     Unless 

-  New  Mexico.  —  Comp.  Laws  (1884),  notice  has  been  given  before  the  trial, 

§  846.  upon  an  indictment  for  barratry,  no 

New  York.  •—  Birds.  Rev.  Stat.  (1896),  evidence  of  specific  acts  can  be  given, 

p.  473,  gg  X,  2.  Notice  after  the  commencement  of  the 
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of  this  cause  evidence  will  be  ofEered  concerning  the  following  par- 
ticulars, namely, — ]* 

Complaint  in  behalf  of  the  Comflionwealth  v.  Phillip  F.  Cowdin^  for 
perjury,  before  M.  Gill  Esq. 

Two  complaints  &c.  vs.  Same,  for  forgery,  before  /.*  Goodwin  Esq. 

Complaint  &c.  vs.  Same,  for  forgery,  before  C,  Myrick  Esq. 

Complaint  &c.  vs.  Same,  for  forgery,  before  D,  Brigham  Esq. 

Complaint  &c.  vs.  Josiah  Hariwell  and  others,  complaint  made  to 
W,  Jennison  Esq. 

Complaint  &c.  v.  Sumner  D.  Boynion  for  assaults   &c.  before  P. 
Williams  Esq.  [Benjamin  F.  Butler^ 

District  Attorney.] 

Form  No.  3931. 

(Precedent  in  State  v.  Chitty,  x  Bailey,  L.  (S.  Car.)  380.) 
State  of  South  Carolina  ) 


against  > 


Charles  C.  Chitty, 

To  the  Defendant: 

[Take  notice  that  on  the  trial  of  this  case  before  Mr,  Justice  Bay^ 
at  General  Sessions,  Charleston^  the  State  will  offer  evidence  concern- 
ing the  following  specifications:]^ 

ist  Specification.  A  prosecution  against  Gustavus  Dupre  for  larceny, 
respecting  a  watch  in  his  possession,  claimed  by  one  Newhall, 

2d  Specification.  A  prosecution  against  Margaret  JVyse,  at  the  suit 
of  Mary  Douglass. 

3d  Specification.  A  prosecution  against  Captain  Cowart  at  the  com- 
plaint of  Wyse. 

4th  Specification.  A  prosecution  against  Caroline  Saunders  for  an 
assault  on  Mary  Anne  Thompson, 

5th  Specification.  A  prosecution  against  Mary  Anne  Thompson  for 
an  assault  on  Caroline  Saunders. 

6th  Specification.  A  prosecution  against  Mary  Dowlingy  Mary 
Anne  Thompson^  prosecutrix. 

trial  is  too  late.     U.  S.  v.    Porter,  2  the  notice,  could  readily  find  the  records 

Cranch(C.  C.)  60.  of  the  several  proceedings?    It  is  to  be 

1.  The  words  enclosed  in  [  ]  will  not  considered  that  the^  all  related  to  pro- 
be found  in  the  reported  case.  ceedings  in  which  it  was  alleged  that 

S.  Objection  was  made  in  the  court  he   had  been  concerned  as  an   actor. 

below  that  the  notice  did  not  state  the  He  would  at  once  know  if  it  was  so. 

time  at  which    the    complaints    were  If  so,  then  much  slighter  notice  would 

made,  and  that  the  christian  names  of  be   sufficient   to   put   him    on   inquiry 

the  magistrates  before  whom  the  com-  than  might  have  been   necessary  for  a 

pUints  were  stated  to  have  been  made  stranger.      As  the    proceedings    were 

were  not  set  out  in  full,  but  were  indi-  all   before  magistrates  of   the   county 

ca:ed  by  the  initial  letter  only.     The  they  must  be  presumed   to  have  been 

Supreme  Court,  in  an  opinion  by  Chief  well  known,     it  is  not  intimated  that 

Jusiice  Shaw,  said  :  **  The  single  ques-  the   defendant  was    so    misled.     The 

tion  then  is,  did  the  bill  of  particulars  objections  are  in  the  nature  of  formal 

so  identify  and    indicate   the   several  exceptions  to  the   bill  of   particulars^ 

legal  proceedings  which  were  intended  and  as  such,  we  think,  cannot  be  sus- 

to  be  given  in  evidence  as  acts  of  bar-  tained."     Com.    v.    Davis,    11     Pick, 

ntry  that  the  defendant,  by  pursuing  (Mass.)  432. 
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7th  Specification.  Inciting  and  persuading^,  aSl  Harris  to  cross- 
warrant  A.  Tahande. 

8th  Specification^  Inciting  Wyu  to  persuade  his  wife  to  cross- war- 
rant Mary  Douglass. 

9th  Specification.  State  v.  Appleton  Brooks.  The  warrant  which 
Mr.  Chitty  issued  against  Brooks,  to  answer  to  a  complaint  of  Oliver 
Poland,  and  the  settlement  of  the  prosecution,  will  be  relied  on  as  a 
case  of  barratry,*  [/^^  S.  Jeter^ 

Solicitor.]* 


1.  See  m^a^  note  S,  p.  3« 


i.  The  wordB  enclosed  in  [  ]  wUl  not 
be  found  in  the  reported  case. 
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BASTARDY. 

&T  Howard  P.  NAsa. 

L  APPUGATIOH  to  INQUIBS  COHCBBimia  GHAROB  OF  BAS- 
TARDY* 156. 

n.  thb  Complaint,  157. 


1.  By  the  Mother^  157. 

i)  Before  a  Justice  of  the  Peaee^  158. 


a.  Before  Birth  of  Chili, 


K/ 


21  Before  a  Municipal  or  Police  Court,  165. 
3^  Before  a  District,  County,  or  Superior  Court,  16& 
*.  After  Birth  of  Child,  166. 
(i)  In  General,  166. 

'a\  Before  a  Justice  of  the  Peace,  166. 
bS  Before  a  Municipal  or  Police  Court,  171. 
c)  Before   a  District,  County,   or  Superior 
Court,  171. 
(2^  Supplemental  Complaint,  171. 
••  By  a  third  Person,  173. 

a.  CertificcUe  to  be  Filed  by  Overseer  of  Poor,  173. 

b.  Application  by  Town  for  Permission  to  Prosecute  Com^ 

plaint,  174. 

c.  The  Complaint,  174. 

^  TBB  WABBANT,  176. 

1.  Against  Putative  Father,  176. 

a.  In  General,  176. 

(i\  Issued  by  Justice  of  the  Peace,  176. 
(a^  Issued  by  Clerk  of  Court,  181. 

b.  After  Mother  has  been  Arrested  for  Failure  to  Disclose 

Putative  Father,  181. 
Ik  Indorsement  on  Warrant,  182. 

a.  Fixing  Amount  of  Bail,  182. 

b.  Authorizing  Arrest  of  Accused  in  Another  County,  iSi. 

c.  On  Discharge  of  Putative  FcUhtr,  183. 

IV*  Tbb  Commitment,  183. 

1.  For  Failure  to  Give  Bond  for  Appearance,  183. 

».  For  Failure  to  Comply  with  Order  of  Filiation,  187. 

V*  Thb  bond  ob  undbbtaking,  i88. 

X.  For  Appearance  of  Putative  Fcaher,  188. 

a.  At  Preliminary  Hearing  Before  Justice,  i88. 
(i\  On  Complaint  of  Mother,  188. 
(a)  On  Complaint  of  a  Town  Officer,  189. 
h.  After  Prelimsnary  Hearing,  189. 
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(x)  On  Complaint  of  Mother^  189. 

(a)  Before  a  Justice  of  the  Peace  ^  189. 
aa.  Running  to  the  State ^  189. 
bb.  Running  to  Mother^  195. 
U>\  Before  a  Municipal  Courts  197. 
i/)  Before  a  Police  Courts  197. 
(/)  Before  a  District  Court,  198. 
(2)  On  Complaint  of  a  Town  Officer,  198. 
c.  After  ah  Adjournment,  198. 
»,   To  Obey  Final  Judgment  of  Court,  199. 
s.    To  Indemnify  Town  or  County,  203. 

a.  In  General,  203. 

b.  After  Compromise  with  Mother,  205. 

4.   To  Secure  Payment  to  Mother  Towards  Support  of  Child,  206. 
VL  THE  SUBPCENA,  206. 
1.  In  GenercU,  206. 
».  In  Neu*  York,  207. 

VIL  JUDGMENTS  AND  ORDERS,  207. 

1.    That  Putative  Father  Give  Bond  for  Appearance  in  Higher 

Court,  207. 
».    That  Putative  FcUher  Stand  Charged  with  Maintenance  of 

Child,  210. 
8.    ThcU  Putative  Father  and  Mother  Stand  Jointly  Charged 

with  Maintenance  of  Child,  211. 

VIIL  DISCHARGE  OF,  AND  CHANGE  IN  AMOUNT  TO  BE  PAID  BT, 
PUTATIVE  FATHER,  212. 
1.  Discharge,  212. 

a.  Admission  by  Mother  that  Provision  has  been  Made,  212. 

b.  Application  for  Discharge,  213. 

( 1 )  When  No  Complaint  is  Filed  in  Higher  Court ^  213. 

(2)  When  Mother  has  Died  Before  Delivery^  213. 

c.  Order  for  Discharge  when  Provision  has  been  Mctde  for 

Support  of  Child,  214. 
</.    Warrant  for  Discharge,  215. 

(i)  Mother  Not  Pregnant  or  Married  Before  De- 

livery  215. 
(2)  Mother  Died  Before  Delivery,  215. 
».  Change  in  Amount  to  be  Paid,  216. 

a.  Notice  of  Application  for,  216. 

b.  Order  Reducing  Amount  to  be  Paid,  216. 

IX.  PROCEEDINGS  AGAINST  PUTATIVE  FATHER  AFTER  SECURITY 
GIVEN  FOR  MAINTENANCE  OF  CHILD,  217. 
1.  By  Action  on  Bastardy  Bond,  217. 

a.  The  Declaration,  Complaint,  or  Petition,  217. 

b.  The  Answer  or  Plea,  218. 

(i)  Non  Damnificatus  and  Offer  to  Prozndefor  Child, 

218. 
2)  Thai  No  Child  was  Born,  220. 
3S   That  Child  was  Born  in  Lawful  Wedlock,  220. 
^4^  Legal  Settlement  of  Mother  in  Another  Parish,  221. 
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c.  Tke  RepUeatiohy  331. 
Thai  Parish  was  Damnified ^  321. 
That  Mother  was  Delivered^  222. 

'3)  That  Child  was  a  Bastardy  222. 

d.  Rejoinder  that  Parish  was  Injured  by  Its  Own  Acts^  222. 
1.  By  Application  and  Order  to  Father  and  Surety  for  Payment 

of  Money y  223. 

a.  The  Application^  223. 

b.  The  Order,  224. 

c.  Scire  Facias  on  Order,  225. 

8.  By  Seizure  of  Absconding  Father's  Estate,  226. 

a.  Application  for  Order  to  Seize,  226. 

b.  Order  to  Seize,  227. 

Z.  PROCEEDINGS   TO   CHARGE   MOTHER   OR   TO  COMPEL  HER 
TO  DISCLOSE  PUTATIVE  FATHER^  227. 

1.  Application  by  Overseer  to  Justice  to  Investigate,  227. 
t.    Warrant  for  Arrest  of  Mother,  22%. 

s.  Summons  to  Mother  to  Show  Cause  why  She  should  Not  Sup* 
port  Child,  229. 

4.  Order  to  Compel  Mother  to  Support  Child,  230. 

5.  Bond  for  Appearance  of  Mother  at  Higher  Court,  230. 

6.  Commitment  of  Mother,  231. 

a.  For  Failure  to  Obey  Order  to  Support  Child,  231. 

b.  For  Failure  to  Disclose  Putative  Father,  232. 

n.  Criminal  prosecution,  232. 

1.  Of  Putative  Father,  232. 

a.  For  Bastardy,  232. 

b.  For  Failure  to  Provide  for  Support  of  Child,  233. 
t.  Of  Mother,  235. 

a.  For  Concealing  Birth  of  Bastard  Child,  235. 

b.  For  Concealing  Death  of  Bastard  Child,  237. 

CROSfiURBFBRBNCBS. 

^^  Forms  connected  with  the  Adoption  of  Children,  see  the  title  ADOP* 
_.       TION  OF  CHILDREN,  vol.  i,  p.  482. 
F^Porms  connected  with  Apprenticing,  see  the  title  APPRENTICES, 
r.     ^vol.  2,  p.  I. 

^or  Porms  connected  with  the  Attachment  of  Property  Belonging  to  the 
Absconding  Father  or  Mother  of  a  Bastard  Child,  see  vol.  2,  pp. 

*^^^  Forms  connected  with  the  Punishment  of  the  Mother  who  Refuses  to 
Disclose  the  Father  of  her  Child,  see  the  title  CON  TEMP  T. 

for  Forms  connected  with  the  Legitimating  of  Bastard  Children,  see  the 
title  LEGITIMACY. 

For  matters  of  Procedure  connected  with  the  subject  of  Bastardy,  see  the 
title  BASTARDY,  3  ENCvcLOPiBDiA  of  Pleading  and  Prac- 
tice 266. 

For  matters  of  Substantive  Law  connected  with  the  subject  of  Bastardy, 
see  the  title  BASTARDY,  3  American  and  English  Ency- 
clopedia OF  Law  (2d  ed.)  871. 
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L  APPUCATIOM  TO  IMQUIRS  CONCBANING  CHARGE  OF  BASTARDY^ 

FonnNo.  3932. 

(Cook's  K.  Y.  Code  Crim.  Proc.  (1891),  p.  488,  No.  288.)' 

State  of  New  York, ) 
County  of  Suffolk,  J  ^^• 

To  Abraham  Kent,  a  justice  of  the  peace  (or  police  Justice^  in  and 
for  the  county  of  Suffolk. 

Whereas,  Jane  Roe  is  pregnant  with  child  likely  to  be  born  a  bas- 
tard, and  to  become  chargeable  to  the  said  county  of  Suffolk  (or  ta 
the  town  of  Huntington  in  said  county)?  the  undersigned,  one  of  the 
superintendents  of  the  poor  of  said  county,^  hereby  makes  an  appli- 
cation to  you  pursuant  to  the  statute  in  such  case  made  and  provided 
to  make  inquiry  into  the  facts  and  circumstances  of  the  case. 

Dated  at  Huntington,  N.  Y.,  this  sixth  day  of  February,  A.  D.  i8P7. 

Oliver  Preble, 
Superintendent  of  the  Poor  of  Suffolk  County  * 

Fonn  No.  3933. 

(Precedent  in  Almshonse  Com'rs  v.  Whistelo,  3  Wheel.  Crim.  Cas.  (N.  Y.  Gen.. 

Sees.)  194.) 

To  the  Special  Justices  ^  of  the  City  and  County  of  New  York : — 
The  bearer  of  this  note,  Lucy  Williams,  has  represented  to  the 
Commissioners  of  the  Almshouse,  that  she  was  delivered  of  a 
female  bastard  child,  on  the  28d  day  of  January,  iS07,  and  that  said 
child  has  become  a  public  charge,  having  been  maintained  near 
five  months  last  in  the  Almshouse.  And  she  farther  states,  that 
Alexander  Whistelo,  coachman  to  Doctor  Hosack,  is  the  reputed  father 
of  said  bastard  child. 

You  are,  therefore,  hereby  requested  to  take  proper  legal  meas- 
ures for  the  apprehending  of  Whistelo,  in  order  that  the  public  may 
be  indemnified. 

Philip  I.  Arcularius,)      Commissioners 
P.  Bonnett,  J  of  the  Almshouse. 

Almshouse,  June  3,  iW8. 

1.  This  form  is  drawn  under  N.  Y.  8.  The  use  of  the   words  enclosed 

Code  Crim.  Proc,  g  84^88  am'd  Laws  in    (    }   depends    upon    the    question 

1895,  c.  8S7;  I  Birds.  R«v.  Stat.  (1896)1  whether  or  not  a  distinction  exists  be- 

P*  251,  §3.    See  similar  statutes  in  the  tween  county  and  town  poor, 

states  following:  4.  The  officer  should  be  described  by 

Michigan.  —  How.  An^o.  Stat.  (1882),  his  official  title  as  *' Overseer  of  the 

%  201 1.  Poor  of  the  Town  of  Huntington  in 

New  Jersey. '^Qeti.  Stat  (1S95),  p.  said  county,*'  or  "Commissioners  of 

141,  §11.  the   Almshouse,"    etc.,     as    the    case 

North  Dakota,^  Rev.  Codes  (1895),  maybe. 

§7850*  ^*  This  was  the  proper  form  under 

8.  This  application  may  be  made  to  the  old  New  York  practice,  but  the  ap» 

any  justice  of  the  peace  iv  police  jus-  plication  would  now  be  made  to  a  po- 

tice  of  the  countv  where  the  woman  lice  justice,     x  Birds.  Rev.  Stat.  N.  Y.. 

is.    N.  Y.  Code  Crim.  Proc.,  §  840  as  (1896),  p.  251,  g  3. 
am'd  Laws  1895,  c.  887;  '  Birds.  Rev. 
Sut.  (1896),  p.  2SX*  g  3. 
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IL  THE  COMPLAINT.^ 

1.  By  the  Mother, 
a.  Before  Birth  of  Child. 

1«  BafdiltM  of  OMiQiUl&t  OfiMnUy. —  the  complaint  show  this  to  be  the  fact. 
The  complaint  must  in  general  be  in  Thomas  r.  Sute,  37  Fla.  379 ;  William 
writing,  under  oath,  and  signed  by  the  H.  T.  v.  Sute,  18  Fla.  884 ;  Hicks  v, 
complainant.     As  a    general    rule    it  Higgins,   72    N.  Car.  226 ;    Robie   r. 
will  be  sufficient  if  it  shows  that  any  McNiece,   7   Vt.  419.     And   in    some 
unmarried  female  is   pregnant  with,  states  the  complaint  may  be  made  by 
or  has  been  delivered  of,  a  bastard  a  married  woman,  although  nonaccess 
child,  and  accuses  some  one  of  being  of  the  husband  for  a  year   prior  to 
the  father  of   such    child.      See   the  delivery  must  be  shown.     W.  Va.  Code 
statutes   cited    infra^    in    note    z,    p.  (1887),  p.  651,  ^  i ;  State  v.  Overseer  of 
158 ;  note  2,  p.  165  ;  and  notes  i,  2,  3,  Foor,  24  N.  J.  L.  533. 
p.  166.  AUtgation  as  to  iTiglonois  at  Tiiiio  of 
Alkgations    as    to    Tiiiio   Whoa   and  Dolivorj.  —  The  complaint  must,  how- 
FliM  Whirt  OUld  was  Bsgotton. — ^Some  ever,  conuin   an   averment    that   the 
statutes  require  the  complaint  to  show  mother  was  single  at  the  time  of  deliv- 
the  place  where  and  the  time  when  the  ery.    Thomas  r.  State;  37  Fla.  379 ;  G. 
child  was  begotten.    See  for  example :  v.  A.,  16  Fla.  830;  William  H.  T.  v. 
AftfiVf/._Rev.  StaL  (1883),  c  07,  g  i.  Sute,  18  Fla.  884;  E.  D.  P.  v,  Sute, 
Massachusetts, '-'^M\i,  Sut.  (1882),  c.  18  Fla.  175;  C.  T.  v.  State,  21  Fla.  172; 
SSi  §  I-  Maynard  v.  People,  135  111.  416;  Esh- 
Mickigan,  — How.  Anno.  Stat.  (1882),  elman  v.  People,  52  111.  App.  621.    Ex- 
§  1024.    See  also  Littleton  v.  Perry,  cept,  of  course,  when  the  complaint 
50  N.  H.  29,  in  which  it  was  held  that  may  be  made  by  a  married  woman, 
io  a   complaint    by    the    prospective  W*  Va.  Code  (1887),  p.  651,  g  i;  State 
mother  there  should  be  an  allegation  v.  Overseer  of  Poor,  24  N.  J.  L.  533. 
of  the  time  when  and  the  place  where  A  complaint  is  defective  in  not  stating 
the  child   was    begotten;    but  contra  that    the    child    would    **by    law    be 
where  the  complaint  is  made  by  select-  deemed  and  held  a  bastard,"  or  the 
men  on  behalf  of  a  town  upon  which  equivalent  thereof,  that  being  an  essen- 
the  bastard  is  chargeable.  tial    element  of    the    offense.     Ex  p. 
It  is  a  sufficient  description  of  place  Hays,   25    Fla.   279.      This,   however, 
to  allege  that  the  child  was  begotten  has  been  held  to  be  but  a  mere  state- 
*'at  the  shop  of  M.  M.  Richards  &  Co.  ment  of  a  legal  conclusion,  and  hence 
in  Waldoboro,  in  the  county  of  Lin-  not  a  sufficient  averment  as  to  the  sin- 
coin."    Kaler  v.  Tufts,  81  Me.  63.  gleness  of  the  mother.      G.  v.  A.,  16 
It  is  not  necessary  to  state  the  pre-  r  la.  830.     Contra,  Thomas  v.  State,  37 
dse  time  when  the  child  was  begotten.  Fla.  379.    And  in  Maynard  v.  People, 
If  charged  as  having  transpired   be-  135  111.  418,  it  was  held  that  from  a 
tween  the  first   and  fifteenUi  of  the  statement  in  a  complaint  in  bastardy 
month  recited,  it  is  sufficient.     Beals  v,  "  that  said  child  is  likely  to  be  born  a 
Furbish,  39  Me.  469.    And  it  is  not,  on  bastard  "  an  implication  arises  that  the 
s  demarrer,  a  substantial  discrepancy  mother  is  unmarried,  but  such  impli- 
in  the  pleadings   in  a  bastardy  com-  cation  is  not  a  necessary  one,  as  a  child 
]                plaint  to  allege  in  the  preliminary  ex-  born  in  wedlock  may,  under  some  cir- 
4                amination  that  the  child  was  begotten  cumstances,  be  a  bastard, 
i               "on  or  about  the  20th  of  July  1886,"  Allsgatloiis  as  to  Constanoy  in  Ohargss 
n               and  to  aver  in  the  declaration  that  it  During  Timo    of  Travail.  —  Where   the 
was  begotten  "  between  the  first  and  complaint  is  made  after  the  birth  of 
■               twentieth  days  of  July,  1886."    Kaler  the  child,  it  has  been  held  necessary 
I                V.  Tufts,  81  Me.  64.  that  the  complaint  should  show  that 
Allegation  as  to  Hnglonsos  at  Timo  of  the  mother  was  constant  in  charging 
tafltpkion.  —  It  is  unnecessary  for  the  the  father  during  the  time  of  her  tra- 
complaint  to  contain  a  statement  that  vail.     Hitchcock    v.     Grant,    i     Root 
the  mother  was  an  unmarried  woman  (Conn.)   Z07 ;    Drowne  v,  Stimpson,  2 
At  the  time  of  the  conception  of  the  Mass.  441. 
child,  provided  the  other  averments  in  AUsgation  as  to  Kinority  of  Mothor.  — 
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(1)  Before  a  Justice  of  the  Peace.^ 

Fonn  No.  3934. 

(Precedent  in  Walker  v.  Sute,  108  Ala.  56.)' 

State  of  Alabama^  \ 
Bullock  county.    J 

Before  me,  W.  C.  Smithy  a  justice  of  the  peace  for  said  county,  per- 
sonally appeared  Elizabeth  Dix^  who  being  duly  sworn,  deposes  and 


Where  the  complaint  was  brought  by  Mississippi.  —  Anno.    Code   (iSg2),  § 

the  father  and  guardian  of  the  mother  253. 

of  the  bastard  child,  the  complaint  was  Ohio, —  Rev.  Stat.  (1S95),  ^  f^'isc^. 
defective  for  not  alleging  the  mother  For  forms  connected  with  appoint- 
to  be  a  minor,  but  after  pleading  a  gen-  ment  of  guardian  ad  Htft:i^  consult  the 
eral  denial  and  going  to  trial  it  was  too  title  Guardian  Ad  Litkm. 
late  for  the  defendant  to  take  advan-  1.  The  complaint  may  be  nic.de  Ly 
tageof  these  defects.  Benton  v.  Starr,  the  mother  of  the  bastard  child,  either 
58  Conn.  286.  before  or  after  its  birth,  before  a  jus- 
ttgBffd  by  Bahitor.  —  The  complaint  tice  of  the  peace,  in  the  states  follow. 
must  be  signed  by  the  relator.     Graves  tng: 

V.  Adams,  8  Vt.  130.     And  should  the  Alabama.  —  Code  (1886),  §4842. 

complainant  omit  to  sign  the  complaint  Colorado.  —  Mill's  Anno.  Stat  (iSqi), 

at  the  bottom,  the  proceedings  would  be  §  226. 

quashed  if  objected  to  in  proper  time.  Connecticut,  —  Gen.    Stat.     (1SS8),    § 

This  omission   can    not,  however,    be  1206. 

Delaware^  —  Laws  (1893),  p.  602,  §  4. 


regarded  after  verdict  as  one  of  sub- 
stance. Ramo  V.  Wilson,  24  Vt.  517. 
A  supplemental  complaint  may  be 
signed  by  the  complainant's  attorney. 
Burt  V.  Ayers,  116  Mass.  263.  See 
also  the  statutes  cited  infra  in  this 
section. 

The  Jurat.  —  For  a  complete  treat- 
ment of  the  jurat  in  affidavits  c6nsult 
the  title  Affidavits,  vol.  i,  p.  560 
et  sea. 

Where  the  complaint  in  the  body  of 
it  shows  that  it  was  taken  on  oath  be- 


Florida.—K^y.  Sut.  (1S92).  Ji  20S0. 

Georgia. --Cod^  (1882).  g  4762. 

Illinois.  —  I  Starr  &  C.  Anno.  Stat. 
(1896),  p.  522.  par.  I. 

Indiana.  —  Homer's  Stat.  (i8«j6),  § 
978. 

Kansas. — Gen.  Stat.  (1889),  ^  3252. 

Maine.  —  Rev.  Stat.  (1883),  c.  97,  §  i. 

Michigan,  —  How.  Anno.  Stat.  (1882), 
§2004. 

Minnesota. — Stat.  (1894),  §  2039. 

Mississippi. — Anno.  Code   (1S92),  § 


fore  a  justice  of  the  peace,  the  words  249. 

"before  me"  need   not  be  set  out  in  Nebraska.  —  Consol.    Stat.    (1893),   § 

the  jurat.    Cross  v.  People,  10  Mich.  24.  1977. 

Making  State  a  Party.  —  Even  where  New  Hampshire.  —  Pub.  Stat,  ( i89i)» 

by  statute  the  state  is  made  a  party  to  c.  87,  §  i. 

the  proceedings,  the  complaint  or  affi-  A'ew    York.  —  i    Birds.    Rev.    Stat. 


davit  of  accusation  is  not  defective  be- 
cause running  in  the  name  of  the 
mother  only,  the  complaint  being  but 
the  initial  step  necessary  to  put  the 
proceedincfs  in  motion.  Dibble  v. 
State,  48  Ind.  471;  Kinder  v.  State,  70 
Ind.  28|>;   Smith  v.  State,  125  Ind.  441. 

Guardian  Ad  Litem  when  Mother  Diet 
Pending  Proceedings. — When  the  mother 
dies  pending  the  proceedings  the  child 
is  substituted  in  her  place,  and  a 
guardian  ad  litem  appointed  to  prose- 
cute for  him  in  the  following  states: 

Indiana. — Horner's  Stat.  (1896),  §988. 

Kansas.— Gen.  Stat.  (1889),  |  3261. 


(1896),  p.  251,  §  4. 

North  Carolina.  —  I  Code  (1883),  §  31. 
North   Dakota. -^RcY.  Codes  (1895), 

§  7839. 

Ohio.  —  Rev.  Stat.  (1894),  §  5614. 

South  Carolina. — Crim.   Stat.  (i893)» 

§379 

Tennessee.  — Codt  (1896),  §  7334. 

F/'rw(7;//.  —  Stat.  (1894),  §  2709. 

IVest  P^i r if inia.— Code  (1887),  p.  651, 

§1. 

IViSionsin.  —  i    Sanb.    &    B.    Anno. 

Stat.  (1889),  §  1530. 

8.  This   affidavit   was    attacked    for 

the  first  time  in   the  circuit  court  on 
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says  she  is  a  single  woman  and  that  she  is  in  a  family  way  with  a 
bastard  child,  and  that  Henry  Walker  is  the  father  thereof. 

Elizabeth  Dix, 
Sworn  to  and  subscribed  before  me,  this  the  tlth  day  of  March^ 
i8Pi     .  W,  C,  Smith,  J.  P. 

Form  No.  3935. 

(Precedent  in  Hinman  v.  Taylor,  2  Conn.  357.) 

To  Simeon  Hart,  Esq.  a  justice  of  the  peace,  for  the  county  of 
Hartford,  comes  Namy  Taylor  of  Burlington  in  said  county,  and 
complaint  makes,  and  gives  said  justice  to  understand,  that  she  is 
a  single  woman,  and  now  with  child;  and  that  said  child,  which,  when 
bom,  will  be  a  bastard,  was,  on  or  about  the  IJ^lh  day  of  March 
last  past,  begotten  of  her  body,  by  Joseph  Hinman  of  Farmington  in 
said  county;  and  prays  said  justice,  that  she  may  be  examined  under 
oath,  and  that  process  may  issue  against  the  said  Joseph  Hinman 
agreeably  to  the  statute  entitled  ''an  act  concerning  bastards  and 
bastardy."     Dated  at  Burlington,  the  12th  day  of  December,  iS15. 

Nancy  Taylor, 

Form  No.  3936. 

(Conn.  Prac.  Act,  40.)* 

To  James  Fen,  Esquire,  a  justice  of  the  peace  for  the  county  of 
New  Haven,  residing  in  New  Haven,  in  said  county,  comes  Jane  Doe 
of  said  town,  and  complains  and  says: 

I.  For  more  than  one  year  last  past  she  has  been,  and  still  is,  a 
single  woman. 

the  ground  that   it   failed   to  set   out  The  following  complaint  was  Sttbse- 

jurisdictional  averments.     It  was  held  quently   filed   by   the    solicitor    under 

that  this  objection  came  too  late  and  instruction  from  the  court, 

that  defects  not  objected  to  before  the  **The    State    complains    that    Urey 

justice  of  the  peace  might  be  cured  on  Stephenson  now  is,  and  ever  has  been,  a 

appeal   to    the    circuit  court    by   the  single    woman ;    that    she    has    been 

solicitor  filing  an  unsworn  complaint  delivered    of    a    bastard    child  ;     that 

containing  the   necessary   averments.  Leonard  Laney  is   the    father  of  said 

To  the  same  effect  see  Laney  v.  State,  bastard  child;  and  that  she  was  deliv- 

109  Ala.  35,  where   the  original  com-  ered  of  said  bastard  child  in  said  CaU 

plaint  was   in  the    words  and  figures  houn  county,  on,  to  wit,  the  i8th  day 

iollowing:  of  November^  r^Ji  ^nd  was  conceived 

"The    State    of    Alabama^    Calhoun  of  said   child,  on,  to  wit,  the  isth  At^y 

County.       Before     me,   John    Fagan^  of  February,  iSgj/* 

justice  of  the  peace  for  said  county.  See  also  a    precedent  in    Miller  v. 

personally  appeared  C/rin  D,  Stephen-  State,  no  Ala.  72. 

ion^  a  single  woman,  who  being  duly  1.  The  old  form  contained  in  2  Rev. 

sworn,  depose  and  say,  that  on  the  —  Swift's  Dig.  678,  was  in  the  words  and 

day  of  March,  i8^J»  she  was  conceived  figures  following: 

of  a  bastard  child  in  the  said  state  and  *'  To  Abraham  Kent,  Esq.,  justice  of 

county,  the  offense  of  bastardy  was  in  the  peace  for  the  County  of  Middlesex^ 

(he  opinion  of  plaintiff  committed,  and  comes  Jane  Doe^  of  Haildam,  in   said 

that  Z/«ar^Z<z»fy  is  guilty  thereof.  county,   and    complains   and    informs 

her  that  for  more  than  one  year,  past,  she 

'*  JVorer  X  Stephenson,  has  been,  and  still  is,  a  single  woman; 

marh  and  that  she  is  pregnant  with  a  child 

'*  Sworn   and   subscribed   to    before  of  her  body,  begotten  on  or  about  the 

me,  this  joM  day  of  November,  18^.  tenth  day  of  April,  I%g6,   at  Haddam, 

'*JokH  Fagan,  Justice  of  the  Peace."  by  John  Roe,  of  said  Haddam,   which 
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2.  She  is  pregnant  with  a  child  of  her  body,  begotten  on  or  about 
March  Ist^  i87P,  at  said  New  Havetiy  by  Richard  Stiles ^  of  said  town, 
which  child,  when  born,  will  be  a  bastard. 

The  complainant  prays  process  against  said  Richard  Stiles  that  he 
may  be  arrested,  and  brought  before  proper  authority,  and  J>e  dealt 
with  as  the  statute,  in  such  case  made  and  provided,  directs. 

Dated  at  New  Haven^  October  Ist^  i87P.  Jane  Doe. 

New  Haven  County,  New  Haven^  ss. 

On  this  first  day  of  October ^  i87P,  personally  came  Jane  Doe^  sub- 
scriber to  the  foregoing  complaint,  and  made  solemn  oath  to  the 
truth  of  the  same,  bef6re  me.  James  Fen^ 

Justice  of  the  Peace. 

Form  No.  3937. 

(Precedent  in  Thomas  v.  State,  37  Fla.  379.)  * 

The  State  of  Florida,    V 
County  of  Hillsborough,  J  **• 

Martha  Roberts,  being  first  duly  sworn,  deposes  and  says  that  she 
is  a  single  woman,  and  is  now  pregnant  with  child,  within  the  said 
sixth  justice  district  of  the  county  of  Hillsborough,  in  the  State  of 
Florida,  which  said  child,  when  born,  will  in  law  be  deemed  and  held 
to  be  a  bastard,  and  that  Franklin  C.  Thomas,  of  the  said  county  of 
Hillsborough  and  State  of  Florida,  is  the  father  of  said  child. 

[Martha  Roberts. 
Subscribed  and  sworn  to  before  me,  this  first  day  of  January^ 
A.  D.  1^96.  Abraham  Kent,  J.  P.] 

Form  No.  3938. 

(Precedent  in  Dibble  v.  Sute,  48  Ind.  471.)* 

Brown  Gounty,  ss. 

Elizabeth  E.  Black  complains  oi  John  W.  Dibble,  and  says  that  she 

child,  when  born,  will  be  a  bastard,  sary  for  the  complainant  to  state  that 

and  that  the  said  y<?^if  ^^^,  is  the  father  she  was  an  unmarried  woman  at  the 

thereof;  whereupon  the  said  Jam  Doe  time  of  conception  of  the  child.     The 

prays  process  against  the  saidyifAif  ^0^,  averment     "which  said    child,  when 

that  he  may  be  arrested  and  brought  born,  will  in  law  be  deemed  and  held 

before  proper  authority,  and  be  dealt  to  be  a  bastard  "  taken'  in  connection 

with  as  the  statutes  in  such  case  made  with  the  other  averments  cannot  be 

and  provided  directs.           yane  Doe,  considered  as  a  mere  allegation  of  a 

**  Dated  at  Haddam^  the  second  day  of  conclusion  of  law. 

January^  A.  D.  1 897.  But  see  G.  v.  A.  16.  Fla.  83a     See 

*'  Middlesex   County,    ss.     January  ^,  Fla.  Rev.  Sut.  (1892),  g  2080. 

18^.  8.  This  complaint  was    objected  to 

"  On  this  second  day  of  January^  A.  among    other    grounds    because    the 

D.  18^,  came  Jane  Doe,  subscriber  to  state  was  not  a  partv  to  it.     The  court 

the    foregoing    complaint,  and    made  held,  however,  that  it  was  sufficient,  as 

solemn  oath  to  the  truth  of  the  same  the  complaint  was  but  the  initial  step 

before  me.                Abraham  Kent^  necessary  to   put   the  proceedings   in 

**  Justice  of  the  Peace."  motion  and  that  only  from  that  point 

The  forms  in  2  Rev.  Swift's  Dig.  are  the  proceedings  need  continue  in  the 

still  good,  as  the  practice  act  did  not  name  of  the  state, 

affect  bastardy  proceedings  in  any  way.  For  the   Indiana  statute   governing 

Conn.  (1888),  g  905,  Gen.  Stat.  complaints    in    bastardy    proceedings 

1.  It  was  held  in  this  case  nnneces-  see  Homer's  Ind.  Stat.  (189(5),  g  978. 
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is  pregnant  with  child,  which,  if.  born  alive,  will  be  a  bastard/ and 
that  the  said  John  fV.  Dib^U  is  the  father  of  said  bastard  child. 

Elisabeth  E.  Black. 

Before  me,  Timothy  D,  Calvin^  a  justice  of  the  peace  of  Washing- 
ion  township,  in  Brown  county,  and  State  of  .Indiana,  personally 
appeared  Elizabeth  E,  Blacky  whose  name  is  signed  to  the  foregoing 
complaint,  and  who,  after  being  by  me  duly  sworn,  says  that  the  fore- 
going complaint  by  her  signed  is  true  in  substance  and  in  fact. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  this  the  t6th  day 
of  September^  i87A  Timothy  D,  Calvin,  Justice. 

Form  No.  3939. 

(Precedent  in  Kinder  r.  State,  70  Ind.  S85.) 

The  State  of  Indiana,  on  the  relation  of  Phebe  J.  Dunbar  viRich" 
ard  H.  Kinder, 

Phebe  J,  2>i#ff^r  complains  ^  oi  Richard H,  Kinder  and  says  that  she 
is  pregnant  with  a  bastard  child,  and  that  said  Richard H,  Kinder  is  the 
father  of  said  child.  Phebe  /.  Dunbar, 

[Subscribed  and  sworn  to  before  me  this  tenth  day  of  January^ 
im).  Abraham  Kent, 

Justice  of  the.  Peace.]* 

Ponn  No.  3940. 

(Precedent  in  Smith  v,  Sute,  125  Ind.  441.) 

State  of  Indiana,     \ 
Tippecanoe  County,  \  ^' 

Before  Noah  Justice,  justice  of  the  peace  in  and  for  Fairfield 
township. 

The  State  of  Indiana,  on  the  "j 
xt^^xxox.  oi  Mars,  E.  Packer,    I  Complaint 

Asher  Arnold,  J 

Mary  E,  Packer  complains  ^  of  Asher  Arnold,  and  says  that  she  is 
pregnant  with  a  bastard  child,  and  that  Asher  Arnold  is  the  father  of 
said  child.  Mary  E.  Packer, 

Sabscribed  and  sworn  to  before  me  this  11th  day  of  October,  iS89, 

William  C,  Mitchell,  Notary  Public,    (seal) 

Ponn  No.  3941.* 
State  of  Michigan,      \ 
County  of  Montcalm, )  ^^• 
Jane  Roe,  of  Canton,  in  said  county,  single  woman,  hath  this  day 

1.  It  was  held  on  demurrer  that  this  No.  5938  ;  and  Kinder  v,  Sute,  68  Ind. 

complaint  was   sufficient    although  it  454. 

nn  in  the  name  of  the  complainant  %,  The  words  enclosed    in  [  ]  will 

&nd  was  docketed  in  the  name  of  the  not  be  found  in  the  reported  case, 

state  on  the  relation    of    the    prose-  8.  How.   Anno.  Sut.   Mich.  (xSSs), 

CQtriz,    The  case  followed  Dibble  v,  g  2004. 

State,  48  Ind.   470  and  supra^  Form  . 
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BUMie  complaint  to  me  Abraham  Kent^  one  of  the  justices  of  the 
peace  of  th^  township  of  Canion  iu  said  county,  that  she  is  pregnant 
with  a  child,  which,  if  born  alive,  may  be  a  bastard,  and  desires  to 
institute  a  prosecution  against  yit^^bi  i>oe  of  Canion^  in  said  county, 
whom  she  accuses  ,of  being  the  father  of  the  said  child:  I,  the  said 
justice,  therefore,  do  proceed  to  take  the  accusation  and  examination 
of  the  said  Jane  R&e  in  writing,  under  oath,  respecting  the  said  John 
Doe^  the  personr^Kxmsesl^  the  time  when,  and  the  place  where  the  said 
Jan€  Roe  was  begotten  with  child,  and  such  other  circumstances  as 
I,  the  said  justice,  shali  deem  necessary  for  the  discovery  of  the 
truth  of  such  accusation,  as  follows,  to- wit:  The  voluntary  accusa- 
tion and  examination  of  Jane  Rae^  of  Canton  in  said  county,  single 
woman,  taken  on  oath  before  me,  the  justice  aforesaid,  who  saith  that 
she  is  pregnant  with  a  child,  which,  if  born  alive,  may  be  a  bastard, 
and  desires  to  institute  a  prosecution  against  the  ^d  Jo^n  Doe  YrYiova 
she  accuses  of  being  the  father  of  said  child,  and  that  he  did  beget 
her  with  child  in  Canton^  in  the  county  of  Montcalm^  on  or  about  the 
first  day  of  March^  A.  D.  i8i^,  at  {Here  describe  in  some  detail  the 
place  where  the  child  was  begotten)-}  whereupon  she  prays  me  to  issue 
my  warrant  to  apprehend  the  said  John  Doe  to  answer  to  said  accusa- 
tion, and  to  be  further  dealt  with  thereon  according  to  law. 

Jane  Roe, 
Taken,  signed  and  sworn  to  this  thirteenth  day  of  November^  in  the 
year  one  thousand  eight  hundred  and  mnety-six^  before  me. 

Abraham  Kent^  Justice  of  the  Peace. 

Form  No.  3942. 

(Cook's  N.  Y.  Code  Crim.  Proc.  (1S91),  p.  488,  No.  289. )• 

SUte  of  New  York,  \ 
County  of  Suffolk.    J  ^®' 

The  examination  of  Jc^ne  Roe,  of  the  town  of  Huntington^  in  said 
county  of  Suffolk,  taken  on  oath  before  me,  Abraham  Kent,  a  justice 
of  the  peace  of  said  county  at  Huntington,  on  the  sixth  day  of 
February,  A.  D.  i8P7i*  the  said  Jane  Roe  on  her  oath  before  me,  said 
that  she  is  now  pregnant  of  a  child,  likely  to  be  born  a  bastard  and 
to  become  chargeable  to  the  county  of  Suffolk,  (or  town  of  Hun- 
tington,^ and  that  John  Doe  of  Northport,  in  said  town  of  Hun- 
tington, in  said  county,  is  the  father  of  said  child. 

Jane  Roe. 
Subscribed  and  sworn  before  me,  ) 

this  sixth  day  of  February,  A.  D.  i8P7.  f 

Abraham  Kent, 
Justice  of  the  Peace,  (or  Police  Justice,)^ 

1.  See  stifra,  note  I,    p.  157,    as    to  S.  The  use  of  the  words  enclosed  in 

what  constitutes  a  sufficient  averment  (  )  depends   on  the  question  whether 

as  to  the  place  when  and  time  where  or   not  a   distinction    exists    between 

the  child  was  begotten.  couiity  and  town  poor. 

8.  This  form  is  drawn  under  the  N.  4.    The    examination    may  also    be 

Y.  Code  Crim.  Proc.,  g  841  ;  i  Birds,  made  by  a  police  justice,  in  which  case 

Rev.  Stat.  (1896),  p.  251,  §4.  he  would  be  so  described  throughout 
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North  CarolinOy  Meckleniurg  County,  Demtese  Township. 

Jamt  D99\ 

ai^Bst    V  Before  Abraht^m  Keni^  Justice  of  the  Peace. 
JohnRa.  ) 

Jam  Do€^  the  plaintiff  above  named,  voluntarily  maketh  affidavit  * 
that  she  is  with  child,  which  child  when  born  will  be  a  bastard,  and 
the  said  Jane  Doe  further  makes  affidavit  that  John  Roe  is  father  of 
her  said  bastard  child. 

Wherefore  she  prays  that  a  warrant  may  issue  against  the  said  John 
Roe  to  the  end  that  he  may  be  compelled  to  answer  her  affidavit  and 
complaint  as  required  by  law.  Jane  Doe^  Affiant. 

Taken  and  subscribed  before  me  this  1st  day  of  December^  i^96, 

Abraham  Kent^ 

Justice  of  the  Peace. 

Form  No.  3944. 

(N.  Dak.  Rev.  Codes  (1895),  §  7839.) 

Stote  of  North  Dakota, )  Before  Abraham  Kent,  J.  P. 

County  of  Burleigh,    \  (or  Police  Magistrate.) 

The  State  of  North  Dakota,  plaintiff, 

against 
John  Doe^  defendant. 
JoMe  Roe,  being  first  duly  sworn  on   oath   says :  That  she  is  an 
unmarried  woman  and  *  is  pregnant  with  a  child  which,  if  born  alive, 
may  be  a  bastard,  begotten  by  the  defendant  John  Doe,  on  or  about 
the  first  day  of  March,  iS9S,  at  McKemie  in  said  county.     Where- 
fore she  asks  that  a  warrant  may  be  issued  for  the  arrest  of  the  defend- 
ant John  Doe  that  he  may  answer  to  such  charge.  Jane  Roe, 
Subscribed  and  sworn  to  before  me  ) 
this  Hlh  day  of  November,  iS96.    ) 

Abraham  Kent,  J.  P. 

Form  No.  3945.' 

The  State  of  Ohio,  Allen  County,  ss. 

Before  me,  Abraham  Kent,  one  of  the  justices  of  the  peace  in  and 
for  said  county,  personally  appeared  Jane  Doe,  an  unmarried  woman, 
resident  within  said  county,  and  made  complaint  under  oath  that  she 
is  now  pregnant  with  a  child,  which  if  born  alive  will  be  a  bastard,  and 
that  John  Roe  is  the  father  of  said  child.  Jane  Doe, 

The  above  complaint  was  reduced  to  writing  by  me,  and  sworn  to 
by  said  Jane  Doe  before  me,  and  by  her  subscribed  in  my  presence, 
this  thirteenth  day  of  November,  A.  D.  \W6, 

Abraham  Kent, 

Justice  of  the  Peace. 

the  form.     N.  Y.  Code  Civ.  Proc,  §840        1.  i  N.  Car.  Code  (1883),  8  31. 
tt  am'd  Laws    1895,  c  887 ;   i  Birds.        8.  Ohio  Rev.  Sut.  (1894),  g  56x4. 


Rev.  Stati  (1896),  p.  251,  8  3. 
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Form  No.  3946. 

(Aiken's  Prac.  F.  256.)* 

To  Abraham  Keni^  Esq.,  one  of  the  Justices  of  the  Peace,  within 
and  for  the  county  of  Chittenden^  comes  Jane  Roe  of  Richmond^  single 
woman,  in  her  proper  person,  and  on  oath  complaint  makes,  and 
declares  that  she  is  with  child;  and  that  on  or  about  the  tenth  day  of 
May^  A.  D.  i89^,  at  Richmond^  in  said  county,  one  John  Doe  of 
Jericho  Center^  did  beget  said  child  upon  the  body  of  her  the  said 
Jane  Roe  and  is  the  father  of  said  child,  which  said  child,  when  born, 
will,  unless  prevented  by  a  prior  marriage,  be  a  bastard;  Wherefore 
the  said  Jane  Roe  prays  that  a  warrant  may  go  forth  to  apprehend 
the  body  of  the  said  John  Doe  and  that  he  may  be  brought  before 
your  worship,  and  be  made  to  answer  the  above  complaint,  and  be 
further  dealt  with  as  to  law  and  justice  appertains,  agreeably  to  a  cer- 
tain statute  law  of  this  state,  passed  Nov.  9,  1822,  entitled  "An  act 
relating  to  Bastards  and  Bastardy." 

December  W,  i8P5.  •  Jane  Roe. 

Chittenden  County,  ss.  On  this  twenfy'first  day  of  December,  Pl.  D. 
tW6,  the  said  Jane  Roe  exhibited  and  subscribed  the  foregoing  com- 

Elaint  in  writing,  having  been  first  duly  sworn  in  the  form  prescribed 
y  law.     Before  me,  Abraham  Kent^  Justice  of  the  Peace. 

Samuel  Short  recognized  to  the  said  John  Doe  in  the  sum  of 

dollars,  as  surety  for  costs  of  prosecution,  as  the  law  directs.     Before 
me,  Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  3947. 

(Precedent  In  Robie  v.  McNiece,  7  Vt.  419.)' 

To  William  Spencer,  one  of  the  justices  of  the  peace  within  and 
for  the  county  of  Orange,  comes  Sarah  Robie  of  Corinth,  in  said 
Orange  county,  single  woman,  in  her  proper  person,  and  on  oath 
complaint  makes,  that  on  or  about  the  first  day  of  November,  A.  D. 
18^^,  at  said  Corinth,  in  said  county  of  Orange,  one  Hugh  McNiece 
of  Corinth  aforesaid  did  beget  a  child  upon  the  body  of  her  the  said 
Sarah  [Robie  —  that  she  is  now  pregnant  with  a  child  of  her  body, 
begotten  by  the  said  McNiece  as  aforesaid,  and  that  at  the  time  said 
child  was  begotten  she  was  and  still  is  a  single  woman  and  never 
married,  and  said  McNiece^^  is  the  father  of  said  child,  which  said 
child  when  born  will,  unless  prevented  by  a  prior  marriage,  be  a  bas- 
tard. Wherefore  the  said  Sarah  Robie  prays  that  a  warrant  may  go 
forth  to  apprehend  the  body  of  the  said  Hugh  McNiece,  and  that  he 
may  be  brought  before  your  worship  and  be  made  to  answer  the  above 

1.  Vt.  Stat.  (1894),  %  2709.  criminal.    The  amendment,  it  seems, 

8.  For  a  complaint  held  to  be  insuffi-  was  not  necessary,  as  the  court  held 

cient  because  not  signed  by  the  relator  that  all  that  is  necessary  in  a  complaint 

see  Graves  v.  Adams,  8  Vt.  130.  for  bastardy  is,  that  the  mother  swear 

S.  This  complaint  was  amended  be-  as  to  the  begetting  the  child  and  as 

fore  trial  by  the  insertion  of  the  words  to  the  father.     It    is    not   absolutely 

enclosed  in  [  ].     This  amendment  was  necessary  that  she  swear  that  she  is 

held  to  be  permissible,  inasmuch  as  a  single  woman.    See  Vt.  Stat.  (1894X 

bastardy  proceedings  are  civil  and  not  §  2709. 
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* 

complaint,  and  be  further  dealt  with  as  to  law  and  justice  appertains, 
agreeably  to  a  certain  statute  law  of  this  state,  passed  Nov.  9,  1822, 
entitled,  "  an  act  relating  to  bastards  and 'bastardy."    Sarah  Robie, 
Sworn  to  [and  subscribed  before  me  this  ) 
secondary  of  February y  A.  D.  iW5.        f 

William  Spencer ^ 

Justice  of  the  Peace.] 

Form  No.  3948.' 

State  of  Wisconsin^  \ 
Walworth  County,  J  ^*' 

Jane  Doe^  residing  in  Elkhom^  county  of  JValworlh,  and  State  of 
Iviscansiny  makes  complaint  in  writing,  on  oath,  to  Abraham  Keni^  a 
justice  of  the  peace  in  said  county,  and  says  she  is  pregnant  with 
child,  and  that  on  or  about  the  first  day  of  March^  A.  D.  i8P^,  in 
said  Elkhornj  in  said  county,  one  John  Roe  of  said  Elkhorn^  did  beget 
said  child  upon  her,  the  said  Jane  Doe^  and  is  the  father  thereof, 
which  if  born  alive  will,  unless  prevented  by  a  prior  marriage,  be 
a  bastard.  Wherefore  the  said  Jane  Doe  prays  that  a  warrant  may 
be  issued  to  apprehend  the  said  John  Roe  that  he  may  answer  this 
complaint. 

Taken,  subscribed  and  sworn  to  before  me,  this  thirteenth  day  of 
November^  A.  D.  i^96,  Abraham  Kent,  Justice  of  the  Peace. 

(2)  Before  a  Municipal  or  Police  Court.' 

Ponn  No.  3949** 

Commonwealth  of  Massachusetts, 
Suffolk^  ss. 

The  voluntary  complaint,  examination  and  accusation  of  Jane  Roe^ 
of  Boston^  in  the  county  of  Suffolk  in  said  commonwealth,  living 
within  the  judicial  district  of  the  Municipal  Court  of  the  Charlestown 
district  of  the  city  of  Boston,  single  woman,  taken  on  oath  before 
the  Justices  of  the  Municipal  Court  of  the  Charlestown  district  of  the 
city  of  Boston  holden  in  said  district  for  the  transaction  of  criminal 
business  within  and  for  the  county  of  Suffolk,  who  complains  and 
says  that  *  she  is  pregnant  with  a  child,  and  that  said  child  if  born 
alive  is  likely  to  be  born  a  bastard,  and  accuses  John  Doe,  of  Boston, 
m  the  county  of  Suffolk,  in  said  commonwealth,  living  and  having  his 
usual  place  of  business  within  the  judicial  district  of  said  court, 
agaiast  whom  she  desires  to  institute  a  prosecution,  of  being  the 
father  of  said  child,  and  that  he  did  beget  her  with  child  in  Boston  on 
or  about  the  first  day  March  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six. 

1. 1  Sanb.   &   B.    Anno.  Stat.  Wis.  New    York.  —  i    Birds.    Rev.    Stat. 

(1889).  §  1550.  (1896),  p.  251,  §  4. 

S.  The  complaint  may  be  made  by  North  Dakota.  —  Rev.  Codes  (1895), 

the  mother,  either  before  or  after  the  %  7839. 

Urth  of  the  child,  before  a  municipal  S.  Massachusetts. —  Pub.  Stat.  (1882), 

or  police  court,  in  the  following  states:  c.  85,  §  i.     The  complaint  may  also  be 

liassachusetts.  —  Pub.    Stat.    (1882),  made  before  a  district  court  or  a  trial 

c  85,  §  I.  justice. 
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And  the  said  complainant  on  her  oath  aforesaid  further  says  that 
the  said  John  Dot  has  had  carnal  knowledge  of  the  body  of  her  the 
said  complainant  on  divers  times  both  before  and  since  the  day  above 
mentioned.  Jane  Roe. 

Suffolky  ss.     Received  and  sworn  to  the  thirttenik  day  of  November^ 
in  the  year  of  our  Lord  ode  thousand  eight  hundred  and  ninety-six. 

Before  said  court, 

Charles  S.  SuUivan,  Clerk. 

(8)  Before  a  District,^  County,*  or  Superior  ^  Court. 

Fom  No.  3950. 

(Precedent  in  State  v.  McGlothlen,  56  Iowa  S44>)* 
The  State  of  lowa^    \ 

V,  \  Complaint  in  Bastardy. 

Jacob  L,  McGlothlen,  ) 

In  the  District  Court  of  the  State  of  loway  in  and  for  Monroe 
county.  I,  Amanda  Meeker^  an  unmarried  woman,  residing  in  the 
county  of  Monroe^  in  the  State  of  Artew,  do  hereby  state  and  com- 
plain that  *  I  am  now  pregnant  with  a  child,  which,  if  born  alive,  will 
be  a  bastard.  And  I  hereby  charge  and  allege  thzX,  Jc^o^  L,  Mc- 
Glothlen^  a  resident  of  Wapello  county,  lowa^  is  the  father  of  said 
child  And  I,  the  said  Amanda  Meeker^  do  on  my  oath  say  that  the 
foregoing  facts  are  true.  [Amanda  Meeker, 

The  State  of  Iowa,  \  ^^ 
Monroe  County.     ) 

1,  Amanda  Meeker,  being  first  duly  sworn,  say,  that  I  have  read  the 
foregoing  complaint  and  that  the  allegations  contained  therein  are 
true.  Amanda  Meekir. 
Subscribed  and  sworn  to  before  me  this  ) 

third  day  of  October,  A.  D.  1Z8O.  \ 

A^rdham  KelU, 
Justice  of  the  Peace.]* 

b.  hfUft  lifth  •f  CUld. 

(1)  In  General. 

(a)  Before  a  Justice  of  the  Peace, ^ 

PoraiN«.  3951. 

(^  Rtt.  Swift's  Dig.  h%t,y 

To  Abraham  Kent,  Esquire,  justice  of  the  peace  for  the  county  of 

1. /01ml. —  Miner's  Reir.  Code  (1890),  jrovemiftg  eemplaittts  in  bastardy  in 

§  4715.  Iowa,  aee  Miller's  Anno.  Code  Iowa 

.Y/i>«/0fM.— Pen.  Code  (1895).  §  2660.  (1890),  §  4715. 

2.  ^r>(0ffjax.— Sand.&H.  Dig.(i894),  •.  The  words  enclosed  in  [  ]  will 
§  462.  not  be  found  in  the  reported  case,  but 

Ktntucky. —  Barb.  &  C.  Stat.  (1894),  have  been  added  to  render  the  form 

§  167.  complete. 

S.  Washington, —  I  Hill's  Anno.  Stat.  6.  See  supra,  note  i,  p.  i$8. 

(1891),  §2375.  t.  Connecticut.^ Gen.  Stat.  (1888),  g 

4.  See  also  a  precedent  in  Green  p.  iie6. 
Cochran,  43  Iowa  546.     For  the  statute 
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Middlesex^  comfes  Jam  Roe^  of  Saddam^  in  toid  eotinty,  sind  com* 
plains  and  informs  that,  on  the  iwerUy-third  day  of  January^  A.  D. 
\W1y  she  was  delivered  of  a  male  child,  born  of  her  body,  and  that  for 
more  than  one  year  before,  and  at  the  time  of  the  birth  of  said  child, 
she  was  and  still  is,  a  single  woman;  and  that  said  child  was  begot- 
ten of  her  body,  on  or  about  the  twentieth  day  of  Aprils  A.  D.  i8Ptf, 
at  Haddam^  by  John  Doe^  of  said  Haddam;  that  in  the  time  of  her 
travftil  at  the  birth  of  said  child  she  was  put  to  the  discovery,  and 
charged  the  said  John  Doe  with  being  the  father  of  said  child, 
and  has  been  constant  in  said  accusation;  that  the  said  John  Doe 
is  the  father  of  said  child,  and  that  it  Was  born  a  bastard,  and  is  now 
alive,  and  chargeable  for  its  maintenance;  ifhereupon  the  said  Jane 
Roe  prays  process  against  the  said  John  Doe^  that  he  may  be  arrested 
and  brought  before  proper  authority,  and  be  dealt  with  as  the  statute 
in  such  case  made  and  provided  directs.  Jane  Roe, 

Dated  at  Haddam^  the  second  day  of  January^  A.  D.  i8§7. 
Middlesex  County,  ss.  January  JP,  i8P7. 

On  this  second  day  of  January^  A.  D.  i8P7,  came  Jane  Roe^  sub- 
scriber of  the  foregoing  complaint,  and  made  solemn  oath  to  the 
truth  of  the  same  before  me.  Abraham  Kenty 

Justice  of  the  Peace, 

Form  No.  395 1. 

(Precedent  in  WiUiam  H.  T.  v.  State,  i8  Fla.  884.)^ 

State  of  Florida,  County  of  Madison, 

Before  the  subscriber,  Robert  M,  Witherspoon^  County  Judge  and 
ex^officio  Justice  of  the  Peace  in  and  for  said  county,  personally  came 
Ufaggie  C  *  ♦  .♦,•  who,  being  duly  sworn,  says  that  on  the  19th  day 
ot  May^  A.  D.  i%80,  in  the  county  atid  State  aforesaid,  the  deponent, 
being  a  single  woman,  she  was  delivered  of  digirl  child,  which  by  laW 
is  deemed  and  held  a  bastard,  and  that  William  If.  T.  *  *  *^  is  the 
father  of  said  bastard  child.  Maggie  C  *  *  *.* 

1.  This  ^iidavitwas  atucked  on  the  "County  of  Putnam, ) 

gtOttod  that  it  did  not  allege  the  affiant  Statt  of  Florida,     j*  "'* 

to  hare  been  a  sitigle  woman  at  the  **  Personally  appeared  before  me  G* 

time  of  coftcef  tldfl  or  at  any  time  prior  A^  C,  who,  being  duly  sWom,  deposes 

to  the  alleged  delivery  of  said  child,  apd   says,    that   on   the  Mist   day    of 

The  court,  however,  held  that  under  the  March,  t8<f^,  ehe  #as  delivered  of  9^ 

sutute  no  such  aill^gation  was  netes*  child  which  is  now  living.    That  one 

sary,  it  being  suffichfent  if  the  mother  C.  T.  is  the  father  of  said  child^  that 

alleges  that  she  is  a  single  woman  and  affiant  and  said  7*.  have  not  been  and 

pregnant,  or  that  she  has  been  deliv-  are  not  now  married,  and  that  said 

ered  of  a  child.     See   Rev.  Sut.  Fla.  child  is  illegitimate.     Whereupon  she 

(189a),  §  2080.  prays  thit  process  i^sUe  according  to 

See  also  a  complaint  in  £.  D.  P.  v.  ia#  against  the  said  C.  T,  And  that  he 

Sute,  18  Fla.  I7S«  which  was  held  to  be  dealt  with  according  to  the  sUtutes 

be  insufficient  because  the  woman  did  of  this  State  made  and  provided  in 

not  state  under  oath  that  she  was  sin-  such  cases.                              G,  A,  C, 

gle,  that  statement  having  been  made  "Sworn  to  and  subscribed  before  me 

by  the  judge  merely  by  way  of  reci-  this  October  ijth^  i8«S^. 

taiion.    In  C.  T.  v.  Sute,  ai  Fla.  722  **  (Seal)                BenJ,  ff&rrison, 

is  also  a  complaint  which  was  held  bad  "  County  Judge.'* 

for  the  same  reason.    It  is  in  the  words  2.  The  names  of    the    phrtles    are 

following :  omitted  from  the  reported  case; 
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Sworn  to  and  subscribed  before  me  this  20th  day  of  October^  A.  D. 
\i80.  Robt.  M.  Wither  spoon, 

County  Judge  and  ex-officio  Justice  of  the  Peace. 

PoimNo.  3953. 

(Precedent  in  Cross  v.  People,  zo  Mich.  25.)' 

County  of  Washtenaw,  ss.  To  Charles  H,  Wallace,  a  Justice  of 
the  Peace  for  said  county  :  Harriet  Donaldson,  a  minor  of  the  age  of 
^fifteen  years,  of  Saline,  in  said  county,  having  been  delivered  of  a 
female  bastard  child,  the  undersigned,  being  the  father  and  guardian 
of  the  said  Harriet  Donaldson,  hereby  applies  to  you  to  make  inquiry 
into  the  facts  and  circumstances  of  the  case. 

Jonathan  Donaldson,  Father  and  Guardian. 

Dated  Saline,  February  17th,  iSS9, 

County  of  Washtenaw,  ss.  Jonathan  Donaldson,  of  Saline,  in  said 
county,  hath  this  day  made  complaint  to  me,  Charles  H.  Wallace,  one 
of  the  Justices  of  the  Peace  of  the  township  of  Saline,  in  said  county, 
that  Harriet  Donaldson,  a  minor,  and  daughter  of  the  said  Jonathan 
Donaldson,  and  a  single  woman,  has  been  delivered  of  a  female  bas- 
tard child,  and  desires  to  institute  a  prosecution  against  James  N. 
Cross,  of  Saline,  in  said  county,  whom  he  and  the  said  Harriet  Don- 
aldson accuse  of  being  the  father  of  said  child:  I,  the  said  justice, 
therefore  do  proceed  to  take  the  accusation  and  examination  of  the 
said  Harriet  Donaldson  in  writing,  under  oath,  respecting  the  said 
James  JV.  Cross,  the  person  accused,  the  time  when  and  the  place 
where  the  said  Harriet  Donaldson  was  begotten  with  child,  and  such 
other  circumstances  as  the  said  justice  shall  deem  necessary  for  the 
discovery  of  the  truth  of  such  accusation,  as  follows,  to  wit :  The 
accusation  and  examination  of  Harriet  DoncUdson,  of  Saline,  in  said 
county,  single  woman,  taken  on  oath  before  me,  the  justice  aforesaid, 
who  saith  that  she  has  been  delivered  of  a  female  bastard  child,  and 
desires  to  institute  a  prosecution  against  the  said  James  N.  Cross, 
whom  she  accuses  of  being  the  father  of  said  child,  and  that  he  did 
beget  her  with  child,  in  Saline,  in  the  county  of  Washtenaw,  on  the 
ninth  , day  of  May,  A.  D.  1SS8,  at  the  house  of  the  s^id  James  N, 
Cross  at  Saline  aforesaid  and  county  aforesaid,  and  was  delivered  of 
a  femal.e  child  on  the  29th  day  oi  January,  i85P,  which  child  the 
said  James  N>  Cross  is  the  father  thereof.  Thereupon  she  prays  me 
to  issue  my  warrant  to  apprehend  the  said  James  N,  Cross,  to  answer 
the  said  accusation,  and  to  be  further  dealt  with  tiiereon,  according 
to  law.  Harriet  DoncUdson, 

Taken,  signed  and  sworn  to,  this  1*1  th  ) 
day  of  February,  A.  D.  i85P.  \ 

C.  H,  Wallcue,  Justice  of  the  Peace. 

1.  Error  was  assigned  in  this  case  and    examination    in   writing,    under 

that  no  complaint  was  made  by  the  oath."     It  was  further  held   that  the 

mother  of  the  bastard,  but  the  court  complaint  by  Jonathan  Donaldson,  the 

held  that  the  statute  (Rev.  Stat.  1846,  father  of  the  bastard's  mother,  might 

p.  189)  did  not  contemplate  any  com-  be  rejected  as  surplusage, 

plaint  distinct  from   the   **  accusation  It  was  also  contended  that  the  accu- 
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Form  No.  3954. 

(Precedent  in  State  v.  Snure,  29  Minn.  132.)' 

[State  of  Minnesota^    \  In  Justice  Court, 

County  of  Cottonwood,  \  ^^'      Before  E.  C.  Huntington,  Justice.]* 

Franzesha  Gissel,  ot  said  county,  being  first  duly  sworn  and 
examined  on  oath  by  the  undersigned,  E.  C  Huntington,  one  of  the 
justices  of  the  peace  of  said  county,  on  her  oath  complains  and  says 
that  on  the  16th  day  of  April,  1S8I,  at  the  town  of  Soutkbrook,  in 
said  county,  she  was  delivered  of  as  follows:  a  female  child,  which  is 
a  bastard,  and  that  William  Snure,  of  said  county,  is  father  of  said 
child. 

Wherefore,  the  affiant  prays  that  William  Snure  may  be  arrested 
and  brought  before  this  court  to  answer  her  said  complaint. 

\Franzesha  GisseL 
Subscribed  and  sworn  to  before  me  this,  the ) 
twenty-ninth  day  of  August,  A.  D.  1Z8L       J 

E,  C,  Huntington,  Justice  of  the  Peace.]* 

Form  No.  3955. 
(Cook'8  N.  Y.  Code  Civ.  Proc.  (1891),  p.  488,  No.  ago.)* 

{Pommencing  as  in  Form  No,  S94£,  and  continuing  down  to  ♦)  and  the 
said  Jane  Roe,  on  her  oath  before  me  taken  as  above  stated,  says 
^at  on  the  third  day  oi  January,  A.  D.  i8P7,  at  the  town  of  Hunt-^ 
tfiitott,  in  said  county,  she  was  delivered  of  a  male  Tor  female)  child, 
irmcii  is  chargeable  to  the  said  county  of  Suffolk,  (or  town  of  Hunt- 
ington) and  \)azX,John  Doe,  of  the  town  of  Huntington,  in  said  county^ 
is  (conclui^ng  as  in  Form  No,  S94Sf), 

Form  No.  3956. 

(Commencing   as    in    Form    No,  S94S  and  continuing  down   to*) 
that  there  has  been  begotten  upon  her  a  child,  which  child  is  a 

sation  and  examination  did  not  appear  "City  of  AVtef  VorA^  ss. — The  volun- 

to  have  ber  under  oath,  but  the  court  tary  examination  of  Lucy  IVilliams  a, 

held  that  where  the  complaint  shows  yellow  woman,  taken  on  oath  before 

in  the  body  thereof  that  it  has  been  me^  Jacob  de  la  Montagnie^  one  of  the 

taken  on  oath  before  the  proper  jus-  special  Justices  for  preserving  the  peace 

tice,  it  is  not  necessary  that  the  words  in  the  aty  of  New  York^  this  eighth  day 

"before  me"  be  contained  in  the  jurat,  oi  June^  i8a^,  who  saith  that  on  the 

1.  This  form  of  complaint  was  held  hventy-third  day  of  January^  1807,  at 

to  be  sufficient  under  Gen.  Stat.  (1878),  the  city  of  New  York^  she  was  delivered 

c.    17.     For   the    present    statute    see  of  a  female  bastard  child,  which  said 

Minn.  Stat.  (1894),  |  2039.  child  is  now  chargeable  to  the  city  and 

S.  The  words  enclosed  in  [  ]  will  not  county  of  New  York^  and  that  Alex» 

be  found  in  the  reported  case.  ander  Whistelo^  a  coachman  to  Doctor 

t.  This    form    is  drawn  under  the  Nosack,  did  get  her  with  child  of  the 

N.  Y.  Code  Crim.  Proc,  g  841;  i  Birds,  said  bastard.                     her 

Rev.  Stat.  (1896).  p.  251,  g  4.  "  Lucy  +  IVilliams. 

The  following  is  an  old  form  taken  marh 

from  the  case  of  Almshouse  Com'rs  ▼.  "  Taken  before  me  this  8th  day  of 

Whistelo.    3   Wheel.  Cr.  Cas.   (N.  Y.  June,  iSoS.      J,  de  la  Montagnie, 

Gen.  Sew.)  195^  **  Special  Justice." 
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male  (pv/emaie)  bastard,  of  the  age  of  one  year,  being  less  than  three* 
years  old,  and  the  sxl\^  Jane  Doe  further  makes  affidavit  {concluding 
as  in  Form  No.  S943). 

FonnNd.  3957. 

(Precedent  in  Hicks  r.  Hlggins,  72  N.  Car.  2a6.y 

State  of  North  Carolina.  )  ^/  j   x^      r  r,,  ,  . 

Alleghany  County.        \  ^''^  ^'■«*  Township. 
This  day,  Mary  Hicks  personally  appeared  before  me,   Wm,  If, 
Joines,  an  acting  Justice  of  the  Peace  in  and  for  said  county,  and 
made  oath  that  she  was  delivered  of  an  illegitimate  child  on  the  15tk 
of  Aprils  iS7I ;   and  that  I^irfy  Higgins  is  the  putative  father  of  it. 

Mary  Hicks. 
Sworn  to  this  ISih  April,  i87^  Wm.  H.  Joines,  J.  P. 

Form  No.  3958. 
(N.  Dak.  Rev.  Codes  (1S95),  §  7839.) 

(Commencing  as  in  Form  No.  3944  ^^^  continuing  down  to  ♦)  was  on 
the  first  day  of  November ,  18^,  delivered  of  a  bastard  child,  begot- 
ten by  the  defendant  {concluding  cu  in  Form  No.  3944). 

Form  No.  3959. 

(Precedent  in  State  v.  Crawford,  10  Rich.  L.  (S.  Car.)  364.)^ 

State  of  South  Carolina,  ) 

Chesterfield  District.    J 

The  Examination  of  Lucy  Ann  Smothers  of  South  Carolina,  in  the 
District  aforesaid,  single  woman,  taken  on  oath  before  me,  H^m.  B. 
Hancock,  Magistrate,  this  l\th  day  of  May,  iS5S,  who  saith  that  on 
the  £Sth  day  of  February,  t8M,  at  the  House  of  Moses  Smothers  in 
the  District  aforesaid,  she  the  said  Lucy  Ann  Smothers  was  delivered 
of  a  female  bastard  child,  with  blue  eyes  and  dark  hair,  and  thiit  Neil 
Crdtwford  of  the  District  and  State  aforesaid,  did  get  h^r  with  child 
of  the  said  bastard  child.  Taken  and  signed  the  year  and  day  above 
written,  before  me.  her 

Wm.  B.  Hancock,  Lucy  Ann  x  Smothers. 

Magistrate.  mark 

Form  No.  3960. 

(Precedent  in  Sisco  v.  Harmon,  9  Vl  1^9.)* 
To  Joel  Barber,  jun.,  one  of  the  justices  of  the  peace,  within  and 

1.  No  tomplaint  in  bastardy  can  be  however,   held  to  be  sufficient     For 

prosecuted  in  North  CaroHna  after  the  the  statute   sfoveming  complaints  in 

child  has  attained   the   age  of  three  bastardy  cases  in  l^orth   CaroHna  see 

years,     i  N.  Car.  Code  (1883),  §  36.  i  N.  Can  Codi^  (1883),  %  31. 

3.  It  was  objected  to  this  complaint  S»  For  the  statute   governing   com- 

that  it  did  not  state  that  the   relator  plaints  in  bastardy  cases  in  Somtk  Caro- 

was  a  single  woman;   nor  that  she  was  Hna    9^    S.  Car.   Crim.   Stat.    (1893). 

a  citizen  of  or  domiciled  in  Alleghany  %  379. 

countv;  nor  that  the  child  was  born  in  4.  For  a  complaint  held  to  b^  insuft- 

Alleghany  county,  or  liable  to  become  cient  because  not  signed  by  the  relator 

a  county  charge.    The  complaint  was,  see  Graves  v,  Adams,  8  Vt.  13a 
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for  the  county  of  franklin^  comes  Maty  Siico^  now  Wife  of  EHh  Sisco 
of  Fairfield^  in  said  coutity,  late  Mary  Bickf&ri^  and,  on  oath,  and  in 
writing,  complains,  informs,  ahd  gives  said  justice  to  uhderstand,  that 
on  or  about  the  first  day  of  Septimb^r,  1SS4,  at  Fairfield  aforesaid, 
one  Laihrap  JTarmoH^  then  of  Sheld^h,  ih  the  county  of  Franklin^  and 
now  of  Wtndsi^^  in  the  county  of  Windsor^  did  beget  a  child  upon 
the  body  of  the  said  Mary  Sisco^  then  Mary  Bickfotd^  and  a  single 
woman,  which  said  child  was,  on  the  S^ih  day  of  Mcty^  iMS,  and 
before  the  intermaffiage  of  the  said  Maty^  with  the  said  EHfi  Sisco^ 
bom  a  bastard,  and  that  said  child  is  now  living,  and  the  said  Lathtop 
Harmon  is  the  father  of  said  child.  Whereupon,  she  prays  that  war- 
rant issue  [to  apprehend  the  body  of  the  said  {continuing  and  conclude 
in^  as  in  Form  No,  ^47.)]^ 

Qi)  Before  a  Municipal  ot  Police  Courts 

Form  No.  3961. 

{Commencing  as  in  Form  No.  SdJfi^  and  continuing  down  to  *)  on  the 
/rx/  day  of  November ^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  mneiy-six  she  was  delivered  of  a  male  {ox  fenuUe)  child, 
which  child  was  born  alive,  is  still  living,  and  was  bom  a  bastard,  and 
accuses  {coniiHuing  and  concludii^  as  in  Form  No.  390.') 

(c)  Before  a  District ^^  County,^  or  Superior  •  Court. 

{Commencing  as  in  Form  No,  i9S0^  and  continuing  down  to  *)  on  the 
first  day  of  November^  A.  D.  i8P^,  I  was  delivefed  of  a  male  (or 
femaU\  child,  which  said  child  is  still  living,  and  was  born  a  bastard, 
and  I  hereby  charge  {continuing  and  concluding  as  in  Form  No^  SMO.) 

(8)  Supplemental  Complaint. 

refill  tf#.  S^ftj. 
(a  Rev.  Swift's  Diff.  680./ 

/a^J^^^  )     Middlesex  County  Court,  March  Tertti  iWt. 
John  Doe  \  ^^^*^1^^^^^  ^^  Bastardy  ^  Suppi«mefital  ComplAfttt. 
The  said  complainant  appears  in  court,  and  further  complains 


1.  The  #ords  to  be  tH^lM  WilHiii  ilAlffes  With  %tt  ih  the   pf  A^ef  that  a 

[  ]  and  thes6  encleted  ih  [  }  will  *et  WaHftAt,  Ih  ditt  forth  ef  law,  g6  fbfth 

be  found  in  the  repoHed  case.  agalhsf  the  saf  d  Laihrop  Harm&H,  to 

The  jurat  to  the  cblh'plaiiit  Was  iih-  bHn^  hlih  before  ftaid  justice,  to  ahsWer 

mediately  followed  by  the  followiag: :  to  the  foref  oiag  complaint. 

''Franklin    county,   Fairfield,    Sept.  **JEHn  Siseo,** 

it,  i8j^.  I.  $ee  mpTd,  note  i,  p.  16$. 

'*  The  undersigiHkl,  Erin  Stsco,  here-  1.  See  fH/ra,  note  i,  p.  t66. 

by  represents  to  the  said  Joel  Barber^  4.  See  sWpra,  ftote  S,  p.  166. 

;>.,  justice  of  the  peace,  tliat  on  the  5.  See  si^fa,  note  3,  p.  166. 

sjtA  day  ot  Jmu,  iSj^,  he  was  duly  €.  See    also    Hittfttan   'O.  Taylor,  2 

and  legally  joined  in  marHa^e  to  the  Conn.   ^58,   Where    the    suppleihefttal 

aforesaid  Mary  Bickford,  and  that  she  complaint,  omittlilg:  the  forittal  ^attt* 

is  now  his  lawful  wife,  and  that  he  #as  as  follows : 

171  Volume  3. 


I 


8964.  BASTARDY.  8964. 

and  says  that,  since  the  commencement  of  the  suit,  to  wit,  on  the 
nineteenth  day  of  February^  i8P7,  she  was  delivered  of  the  child  of 
which  she  was  pregnant,  as  in  said  complaint  is  alleged ;  that  in 
the  time  of  her  said  travail  she  was  put  to  the  discovery,  and  that  she 
was  then  constant^  in  her  accusation  of  the  said  John  Doe^  as  the 
father  of  said  child ;  that  her  sickness  and  lying-in  expenses 
amounted  to  the  sum  of  sixty  dollars,  and  that  the  expenses  of  the 
maintenance  of  said  child  to  the  present  time  have  been  two  dollars 
per  week,  and  will  continue  to  be  the  same ;  wherefore  she  prays 
that  the  defendant  may  be  adjudged  to  be  the  reputed  father  of  said 
child,  and  liable  for  the  maintenance  of  the  same. 

Jane  Roe. 

Fonn  No,  3964. 
(Precedent  in  Burt  v.  Ayers,  116  Mass.  363.)' 

\Sarah  E,  Burt  \  Essex  Sup.  Ct. 

against  >  Complaint    for    Bastardy  —  Supplemental    Com- 

Janus  D.  Ayers.  )      plaint.]' 

Sarah  E,  Burty  single  woman,  alleges  that  heretofore,  to-wit,  on 
the  21id  day  of  July^  A.  D.  i875,  before  the  justice  of  the  police 
court,  within  and  for  the  city  of  Salem^  in  said  county  of  Essex^ 
she  made  complaint  that  she  was  pregnant  with  a  child,  and  that 
said  child  if  born  alive  might  be  a  bastard,  and  accused  James  D. 
AyerSy  of  said  Salem^  of  being  the  father  of  said  child,  and  alleged 
that  he  did  beget  her  with  child  in  said  Salem^  on  or  about  the  16th 
day  of  January y  A.  D.  i875,  at  the  dwelling-house  of  one^.  Augus- 
tus Shatsweliy  in  Lafayette  street  in  said  Salem,  in  the  kitchen  of  said 
dwelling-house. 

Upon  which  complaint  a  warrant  issued  and  said  defendant  was 
arrested  thereupon  and  brought  before  said  police  court,  and  after 
due  hearing  of  said  matter,  he  was  adjudged  guilty,  and  ordered  to 
recognize  to  appear  at  the  September  term  of  the  Superior  Court,  in 
said  county,  held  at  Newburyport,  to  answer  to  said  complaint,  at 
which  time  and  place  the  record  of  said  complaint  and  of  the  proceed- 
ings and  judgment  of  said  police  court  thereon  was  duly  entered  in 
said  Superior  Court. 

And  now  said  Sarah  E,  Burt  further  complains  that  on  the  thirti- 
eth day  of  September,  in  the  year  eighteen  hundred  and  seventy-three^ 

"  Now,  the  said  Nancy  in  court,  sup-  quires    the  filing  of    a   supplemental 

plementary  to  said  complaint,  alleges  complaint  in  bastardy .    It  is  not  essen- 

that  the  child  mentioned  in  said  com-  tial,  and  the  method   of  averring  the 

plaint  was  born  on  the  iqth  day  of  De»  facts  and  of  presenting  the  issue  by 

cember^  i^/j,  and  is  still  alive  ;  and  that  means  of    a  supplemental  complaint 

at  the  time  of  her  travail  she  was  put  has  been  adopted  as  a  mere  matter  of 

to  the  discovery  of  the  truth,  and  there-  convenience.     Lenahen   v.   Desmond, 

upon  did  then  accuse  the  said  Joseph  150  Mass.  393.     Such  a  complaint  in 

of  being  the  father  of  said  child.  the  superior  court  need  not  be  sworn 

**  By  Cawts.*'  to.     Sabins  v.  Jones,  119  Mass.  167. 

1.  See  si^rat  note  i,  p  157,  as  to  the  8.  The  words  enclosed  in  [  ]  do  not 

necessity  of  allegations  of  constancy  appear  in  the  reported  case,  but  have 

during  time  of  travail.  been  added  to  render  the  form  com* 

8.  No  statute  in  Massachusetts  re-  plete. 
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she,  the  said  Sarah  E.  Buri^  was  delivered  of  a  male  child,  which  said 
child  was  born  alive,  is  now  alive,  and  was  born  a  bastard,  and  accuses 
said  James  D,  Ayers  of  being  the  father  of  said  child,  and  that  he 
did  beget  her  with  said  child  in  said  Salem^  as  was  alleged  in  the 
aforesaid  complaint,  and  is  hereinbefore  recited. 

That  as  well  before  as  after  the  delivery  of  said  child,  and  during 
the  time  of  her  travail,  she,  the  said  Sarah  E.  Burt,  accused  the  said 
James  D,  Ayers  of  being  the  father  of  said  child,  and  that  she  has 
always  been  constant  in  said  accusation. 

Wherefore  she  prays  that  said  James  D,  Ayers  may  be  adjudged 
by  the  court  to  be  the  father  of  said  child,  and  that  he  stand  charged 
with  the  maintenance  thereof,  with  the  assistance  of  said  complain- 
ant, and  be  further  dealt  with  according  to  the  statutes  for  such  cases 
made  and  provided.  By  her  attorney,  Thomas  M,  Stimpson.^ 


2.  By  a  Third  Person.* 
a.  Certifleate  to  be  Filed  by  Overseer  of  Poor.* 

Fonn  No.  3965. 

(Aiken's  Prac.  F.  257.) 

This  certifies  to  whom  it  may  concern,  that  I,  Oliver  Pratt,  over- 
seer (or  we,  Oliver  Pratt  and  Oscar  Pierce,  overseers)  of  the  poor  of 
the  town  of  Chelsea,  in  the  county  of  Orange,  intend  to  com- 
mence, control  and  manage  (or  hencejorth  to  prosecute,  control  and 
manage),  to  final  judgment,  a  prosecution  in  the  name  of  Jane  Doe, 
of  Chelsea,  single  woman,  against  Richard  Roe,  of  said  Chelsea,  in  a 
case  of  bastardy,  and  that  we  will,  and  our  successors  shall,  indemnify 
and  save  harmless  the  said  Jane  Doe  from  all  costs,  in  the  prosecu- 
tion aforesaid,  agreeably  to  the  provisions  of  a  statute  law  of  this 
state,  passed  November  9,  1822,  entitled  '*  An  act  relating  to  Bastards 
and  Bastardy."* 

Given  under  our  hands  this  third  day  of  May,  A.  D.  i8P7. 

Oliver  Pratt,  Overseer  of  the  Poor 

of  the  town  of  Chelseafi 

1.  It  was  held  in  this  case  that  a  sup-  Montana,'-^  Pen.  Code  (1895),  §  2660. 

plemental  complaint  for  bastardy,  in  New  Hampshire. —  Pub.  Stat.  (1891), 

tlie  name  of  the  complainant,  may  be  c.  87,  §&  6,  9. 

st^ed  by  her  attorney.  North  Carolina, —  i  Code  (1883),  §  31. 

1  Who  may  Xaka    Complaimt.— For  (?AfV.— Rev.  Stat.  (1894),  g  5638. 

statutory  provisions  as    to  the  com-  Oklahoma, —  Sut.  (1893),  9  2979. 

plaint  when  made  by  a  person  other  Jihode  Island, —  Gen.    Laws    (1896), 

than  the  mother  of  the  bastard,  see  the  c.  8t,  {(  2. 

following:  Tennessee, —  Code  (1896).  S  7332. 

/tfw.— Miller's  Rev.  Code  (1890),  fi  Vermont.SiaX.  (1894),  $  2724. 

4715.  •.   Vermont,-- SlBX.  (1894),  g  2725. 

Massaehmetit,-Pnb.  Sut.  (1882),  c.  4.  Now  conUined  in  Wu  Stat.  (1894), 

«5, 82.  %  2725. 

Minnesota. —  Stat.  (1804),  §  2051.  5.  The  certificate  should  be  signed 

Mississippi. — Anna   Code   (1892),  8  by  both  overseers  if  the  plural  form  in 

16a  the  text  is  nsed. 
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]».  AppUwHuA  tf  Toi^  fif^f  P«nnlsiioa  to  Proioc^tf  OpmplaiBt.' 

F9ra  No.  3944. 

At  a  Justice  Court  before  Abri^kam  Kent^  Esq.,  on  the  third  day  of 
May,  i8P7. 

J^ne  Doe,  complainant, 

against 
Richard  Roe,  defendant. 

The  said  Jane  Doe  having  abandoned  her  complaint,  the  town  of 
Chelsea,  by  Samnel  Short,  William  West,  and  Leonqrd  A,  Ford,  its 
selectmen,  in  which  said  town  the  said  Jane  Doe  dwells  and  has  her 
home,  being  liable  by  law  for  the  maintenance  of  the  child  in  said 
complaint  mentioned,  prays  to  be  admitted  to  prosecute  the  same. 

The  town  of  Chelsea  by 
Samuel  Short, 
William  West, 
Leonard  A,  Ford,  Selectmen. 

e.  The  Complaint. 

FprmNo.  3967. 

(Precedtnt  in  Fuller  v,  Hampton,  5  Conn.  417.) 

PTo  Abraham  Kent,  Esquire,  justice  of  the  peace  for  the  County 
of  Windham,  comes  the  town  of  Hampton,  in  said  county,  by  Samuel 
Short,  William  West,  and  Joseph  Hunt,  its  selectmen,  and  complains 
and  informs]*  that  one  Clarissa  Neff,  a  legal  inhabitant  of  the  town  of 
Hampton,  a  single  and  unmarried  woman,  was,  on  the  i^rd  of  October, 
iS19,  at  said  Hampton,  delivered  of  a  bastard  child;  that  she  is  poor 
and  needy,  and  unable  to  support  said  child;  that  said  child  is  now 
living,  and  likely  to  become  expensive  and  chargeable  to  said  town; 
and  that  no  sufficient  security  has  ever  been  offered  to  indemnify  said 
town  against  all  charge  and  expense,  for  the  support  of  said  bastard 
child;  and  that  said  town  has  already  actually  been  compelled  to  con- 
tribute toward  the  expense  of  maintaining  said  bastard  child;  that 
said  child  was  begotten  on  the  body  of  the  said  Clarissa,  by  Jesse 
Fuller,  on  or  about  the  21st  day  oi  January,  iS19,  and  that  he  is 
the  father  of  said  child;  and  the  said  Clarissa  Neff,  the  mother  of 
said  child,  has,  at  all  times,  neglected  and  omitted  to  bring  forward, 
in  her  own  name,  and  prosecute  to  final  judgment,  her  suit^  for  the 
maintenance  of  said  child.  [And  the  said  town  of  Hampton  by  its 
selectmen,  as  aforesaid,  prays  that  process  may  be  issued  against 

1.   New     Hampshire,     -Pub.     Stat,  neglected    to  bring   suit   in    her    own 

(1891),  c.  87,  g  5.  name.     The  averment   in   the  text  is 

8.  The  words  enclosed  in  []  will  not  bad,  for  it  states  merely  that  the 
be  found  in  the  reported  case,  but  have  mother  had  failed  to  prosecute  her  suit 
been  added  to  render  the  form  complete,  to  final  judgment.     After  verdict,  how- 

9.  The  right  of  town  officers  to  bring  ever,  it  will  be  presumed  that  the  fact 
a  suit  of  this  sort  depends  on  the  fact  was  proved  as  it  should  have  been 
that  the  mother  of  the    bastard  has  alleged. 
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said  FmIUt^  and  he  be  dealt  with  according  to  the  statute  law  of  this 
state  in  such  case  made  and  provided. 
Dated  at  Hampton^  SamHcl  Short, 

January  20,  i8j?^  WiUiam  West. 

•  Joseph  Hunt, 

Windham  County,  ss. 

On  this  twentieth  day  oi  January,  A*  ^'  i^4i  came  Samuel  Short, 
William  West,  and  Joseph  Muni,  subscribers  to  the  foregoing  com- 
plaint, and  each  made  solemn  oath  to  the  truth  of  the  same  before 
me.  Abraham  Kent, 

Justice  of  the  Peace.]* 

* 

Form  No.  3968. 
(Conn.  Prac.  Act  41.) 

To  James  Fen,  Esquire,  a  justice  of  the  peace  for  the  County  of 
New  Haven,  comes  the  town  of  New  Haven,  in  said  county,  by  its 
selectmen,  John  Smith,  Thomas  Brown,  and  Henry  Jones,  and  com- 
plains and  says: 

1.  Jane  Doe,  of  said  town,  was  on  August  1st,  i87P,  at  said  town, 
delivered  of  a  male  child,  born  of  her  body. 

2.  Said  Jane  Doe,  for  more  than  one  year  next  before,  and  at  the 
time  of  the  birth  of  the  said  child,  was  a  single  woman. 

3.  Said  child  was  begotten  of  her  body,  on  or  about  November  1st, 
\Wl,  by  Richard  Stiles  of  said  town,  and  is  a  bastard. 

4.  Said  Jane  Doe  has  hitherto  omitted,  and  still  does  omit,  to  bring 
forward  her  suit  to  recover  maintenance  for  said  child,  and  said  child 
has  already  become  chargeable  to  said  town  (or  is  likely  to  become 
chargeable  to  said  towtC),  and  no  security  has  been  offered  to  said  town 
to  indemnify  it  against  all  charge  or  expense  for  the  support  of  said 
child. 

Said  town,  by  its  said  selectmen,  prays  process  against  said  Richard 
Stiles,  that  he  may  be  arrested,  and  brought  before  proper  authority, 
and  be  dealt  with  as  the  statute,  in  such  case  made  and  provided, 
directs. 
Dated  at  New  Haven,  October  1st,  iS79. 

The  town  of  New  Haven^  by  its  selectmen, 

John  Smith,  « 
Thomas  Brown, 
Henry  Jones. 
New  Haven  County,  New  Haven,  ss. 

On  this  Jirst  day  of  October,  i87P,  personally  came  John  Smith, 
selectnaan  as  aforesaid,  and  made  solemn  oath  t^  the  truth  of  the 
foregoing  complaint;  before  me.  James  Fen, 

Justice  of  the  Peace. 

Form  No.  3969. 

(Precedent  in  Sute  r.  Hackett,  14  R.  I.  163.) 
[To  Abraham  Kent,  Esquire,  justice  of  the  peace  for  the  county  of 

1.  The  words  enclosed  in  [  ]  will  not  be  found  in  the  reported  case,  but  have 
bfen  added  to  render  the  form  complete. 
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Providence^  comes  Oscar  PrcUt^  overseer  of  the  poor  of  the  city  of 
Providence^  and  complains,  and  says  that]^  CcUkerine  Farrell^  an  un- 
married woman,  is  with  child,  which,  if  born  alive,  may  be  a  bastard, 
and  that  said  child  was  begotten  by  James  Hackett^  on  or  about  the 
sixth  day  of  October ^  iS81,  at  said  Providence^  [and  no  security  has 
been  offered  to  said  town  to  indemnify  said  town  against  all  charge 
and  expense  for  the  support  of  said  child,  wherefore  the  said  Oscar 
Pratty  overseer  as  aforesaid,  prays  that  the  said  James  HackettY  may 
be  apprehended  and  held  to  answer  this  complaint,  and  be  otherwise 
dealt  with  according  to  law.  [Oscar  Pratt, 

Dated  at  Pr evidence ,  May  6,  i8^.]^  Overseer  of  the  Poor. 

III.  THE  WARRANT.' 

1.  Against  Putative  Father. 

a.  In  GeneraL 

(1)  Issued  by  Justice  or  the  Peace.* 

Porm  No.  3970. 

(Precedent  in  Walker  v.  State,  108  Ala.  57./ 

State  of  Alabama,  \ 
Bullock  county.    J 
To  any  officer  of  the  State  :  Complaint  on  oath  having  been  made 

1.  The  words  enclosed  in  [  ]  will  not  MassackusetU,  —  Pub.  Stat.  (1882),  c. 

be  found  in  the   reported    case,   but  85,  g  i. 

have  been  added  to  render  the  form  Michigan,  —  How.  Anno.  Stat.  (1882), 

complete.  §§  2005,  2012. 

S.  In  some  states  the  accused  is  noti-  Minnesota,  —  Stat.   (1894),   §g  2039, 

fied  of  the  filing  of  the  complaint  as  in  2052. 

ordinary  cases.     For  the  form  of  nodce  Mississippi,  —  Anno.  Code  (189s),  § 

in  such  case  see  the  title  Summons.  249. 

/tfwa.— Miller's  Rev.   Code  (1890),  Nebraska,  —  ConwA.   Stat.   (1895),   § 

g  4715.  ^  «977. 

Montana,  —  Pen.  Code  (1895) ,  g  2661.        New  Hampshire,  —  Pub.  Stat  (1891), 

Washington,  —  Hill's    Anno.     Sut.  c.  87,  gg  i,  6. 

(1891),  g  2376.  New  Jersey,  — Gen.    Stat.  (1895),  p. 

3.  The  warrant  for  the  arrest  of  the  142,  g  2. 

putatiVe  father  may  be  issued   by  a  New  York,  —  x    Birds.    Rev.    Stat, 

justice  of  the  peace  in  the  sutes  fol-  (1896),  p.  251,  g  4. 

lowing:  North  Carolina,  —  x  Code  (1883X  8  3a. 

AUHama,  —  Code  (1886),  §^4842.  North  Dakota.  —  Rev.  Codes  (189s). 

Colorado,  —  Mill's  Anno.  Stat.  (1891X  g  7840. 

g  226.  Ohio,  —  Rev.  Stat.  (X894),  g  5614. 

Connecticut,^  Gen.   Stat.    (1888),    g  South  Carolina, -^  Crim,  Stat.  (1893), 

X2o6.  g  379. 

Delaware,  —  Laws  (1893),  p.  602,  §  4.  Tennessee,  —  Code  (1896),  g  7334. 

Florida,  — Rev,  Stat.  (1892X  g  2080.  Vermont,  —Stat.  (1894),  g  2709. 

Georgia,  —  Code  (1882),  g  4762.  West  Virginia,  —  Code  (1887),  p.  65X, 

Illinois,  —  Starr  &  C.   Anno.    Sut.  g  i. 

(X896),  p.    522,  par.  I.  Wisconsin,  —  x   Sanb.   &    B.   Anno. 

Indiana,— Horner's  Sut.(i896),  g  998.  Sut.  (1891),  g  1530. 

Kansas,  —  Gen.  Stat.   (1889),  g  3252.  For  the  formal  parts  of   a  warrant 

Maine, — Rev.  Stat.  (1883),  c.  97,  g  2.  in   any   jurisdiction   coniult  the   title 

Maryland,  —  Pub.  Gen.  Laws  (1888),  Warrants. 

p.  xio,  g  2.  4.  This  warrant  was   first  attacked 
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before  me  that  the  oflfense  of  bastardy  has  been  Committed,  and 
accusing  Henry  Walker  thereof,  you  are  hereby  commanded  forth* 
frith  to  arrest  Henry  Walker  and  bring  him  before  me. 
Dated  this  mth  day  of  ^arch,  lap^ 

W.  a  Smith,  J.  P. 

Form  No.  3971. 

(Precedent  In  Hinman  v,  Taylor,  s  Conn.  3S8.)' 

To  Erasius  Perry  oi  Burlington,  an  indifferent  person  ;  Greeting : 

Whereas  Nancy  Taylor  of  Burlington  in  the  county  of  Hartford, 
a  single  woman,  hath  this  day  made  complaint  and  information  on 
oath,  to  me,  the  subscribing  authority,  that  she  is  now  with  child  ;  and 
that  at  Farmington  in  said  county,  on  or  about  the  Hth  day  of 
March,  last  past,  Joseph  Hinman,  of  Farmington  in  said  county,  did 
beget  her  with  child,  which  when  born,  will  be  a  bastard  :  These  are, 
therefore,  by  authority  of  the  state  of  Connecticut,  to  command  you  to 
apprehend  the  said  Joseph  Hinman,  and  him  have  forthwith  before 
some  proper  authority,  that  he  may  be  examined  relative  to  said 
complaint,  and  be  dealt  with  according  to  law.  You  are,  also,  hereby 
commanded  to  summon  and  give  notice  to  Amos  Hinman  of  said 
Farmington,  to  appear  at  such  time  and  place  as  you  shall  appoint,  to 
defend  the  ^6.  Joseph,  —  the  ^dt  Joseph  being  a  minor  under  the 
age  of  twenty-one  years  —  if  he  see  cause  ;  he  being  parent  and  nat- 
ural guardian  to  said  Joseph.  Bonds  for  prosecution  are  given  ;  and 
the  state  duty  of  thirty-four  cents  is  paid  hereon.  Dated  at  Bur* 
lington,  the  12th  day  of  December,  iZ15,  Giles  Humphrey,  of  Bur* 
Ungton,  recognized  thirty  dollars  in  due  form  of  law. 

Simeon  Hart,  justice  of  the  peace. 

Form  No.  3972. 
(3  Rev.  Swift's  Dig.  679.)^ 

To  the  Sheriff  of  the  County  of  Middlesex,  his  deputy,  or  to  either 
constable  of  the  town  of  Haddam,  in  said  county,  greeting: — By 
aathority  of  the  State  of  Connecticut,  you  are  hereby  commanded  to 
arrest  the  body  of  the  above-named  John  Doe,  and  him  forthwith 
have  before  me,  Abraham  Kent,  justice  of  the  peace  for  the  county  of 

when  the  case  had  reached  the  circuit  counting  Linard  Laney  thereof ;  you 

-court,  but  the  court,  without  passing  are    therefore    commanded    forthwith 

<m  the  sufficiency  of  the  warrant,  held  to  arrest  Linard  Laney  and  bring  him 

that  the  objection  came  too  late.     In  before  me  at  the  Greenwood  school  house 

laney  v.  State,  109  Ala.  35,  the  same  in  Calhoun  county,  Ala,     John  Fagan^ 

point  was  decided,  although  the  court.  Justice  of  the  Peace." 

in  that  case,  said  that  the  warrant  was        For  the  statute  touching  the  warrant 

doubtless  wanting  in  both  form  and  in  bastardy  proceedings  in  Alabama, 

substance.    The  warrant  was  in  the  see  Ala.  Code  (1886),  g  4842. 

words  following  :  1.  For  the  statute  concerning  the  war- 

**The   State    of   Alabama,    Calhoun  rant  in  bastardy  proceedings  in  Con^ 

Ccnnty^Jusiiee  Court.     To  any  lawful  necticut   see  Conn.  Gen.  Stat.   (1888), 

officer  of  said  Sute :  %  1206. 

"  Complaint  on  oath    having  been        8.  This  warrant  was  attached  to  the 

made  to  me  that  the  offense  of  bas-  complaint     For  reference  to  the  pres- 

tardy  has   been    committed,  and   ac«  ent  statute  see /«^ra,  note  i. 
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Middlesex^  at  my  dwelling  house,  in  Hadiam^  or  before  some  other 
justice  of  the  peace  in  said  county,  tiiat  be  may  answer  to  the  fore- 
going complaint  of  JmmcRoe^  and  be  thereoo  dealt  with  as  is  directed 
by  the  statute  in  such  case  made  and  provided.  Hereof  fail  not ; 
and  of  this  warrant,  with  your  doings  thereon,  make  due  return.  Dated 
at  Haddanty  this  ninth  day  of  February^  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  mnety-seven, 

Samuel  Short  recognized  in  — -*  dcttars  for  prosecution  in  due 
form.  Abraham  KttU^  Justice  of  the  Peace. 

Form  No.  3973. 
(Pveeedem  ia  Palmer  v.  People,  138  lU.  365.)* 

The  People  of  the  State  of  IllinaiSy  To  the  Sheriff  or  any  constable 
of  said  county  :  Whereas  Clara  J,  Lee  of  Lawrence  County,  ///x.,  an 
unmarried  woman,  has  this  day  made  complaint  under  oath  before 
H,  IV,  Bunn^  a  justice  of  the  peace  in  and  for  said  county,  that  she  is 
pregnant  with  child,  which  is  liable  to  be  bom  a  bastard,  and  Thamets 
E,  Palmer  is  the  father  of  said  child.  We  therefore  command  you 
to  arrest  the  said  Thos,  E.  Palmer^  and  bring  him  before  said  justice  to 
answer  unto  said  complaint,  and  to  be  further  dealt  with  according 
to  law.  Given  under  my  hand  and  seal  of  said  justice  this  96th  day 
QiDec,  iS89,  H,  W.  Bunn,  [(seal)]« 

PonaMo.  3974. 
(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  489,  No.  291.)* 

State  of  New  York, ) 
County  of  Suffolh.  )**•    . 

In  the  name  of  the  People  of  the  State  of  New  York  : 

1.  See    Starr  &  C.  Anno.  Stat.  111.  able  to  the  city  and  county  of  AVw 

(1896),  p.  522,  par.  I.  Yark^  and  that  the  same  is  likely   to 

8.  The   seal   was    actually    omitted  continue  so»  and  also  that  AUxamder 

from  this  warrant,  which  was   conse-  WhisUlo  of  the  said  citv,  coachman,  is 

quently  defective  in  form.  said  to  be  the  reputed  father  of   the 

3.  This  form  is  drawn  under  N.  Y.  said  child.     These  are,  therefore,   in 

Code  Crim.  Proc.,  §841 ;  i  Birds.  Rev.  the  name  of  the  people  of  the  State  of 

Stat.  (1896),  p.  251,  §4.     An  old  prece-  New  York,  to  command  and  authorize 

dent  in  Almshouse  Com'rs  v.    Whis-  you  the  said  constables  and  marshals, 

telo,  3  Wheel.   Cr.   Cas.   (N.  Y.  Gen.  and  every  of  you,  to  summon  the  said 

Sess.)  195,  is  in  the  words  following :  Alexander    Wkistelo    personally   to    be 

**  City  and  County  of  New  York^  ss.  and  appear  before  us  at  the  police  office 
By  Jacob  de  la  Montagnie  and  Joshua  in  the  City  Hall  of  the  city  of  Xew 
Barker^  Special  Justices  for  preserving  York^  on  Friday  the  tenth  day  of  June 
the  peace  in  the  city  of  New  York;  instant,  at /cwr  o'clock  in  the  ff//<rrwM»ff 
To  the  Marshals  and  Constables  of  the  of  that  day  ;  then  and .  there  to  show 
said  city,  and  every  of  them,  greeting:  cause,  if  any  he  has,  why  he  should 
Whereas  complaint  has  been  made  to  not  be  adjudged  to  be  the  reputed 
us  by  fhe  Commissioners  of  the  Alms-  father  of  the  said  child.  And  farther, 
house  and  Bridewell  of  the  city  afore-  to  do  and  receive  in  the  premises  what 
said,  they  being  the  overseers  of  the  shall  then  and  there  be  adjudged  con- 
poor  of  the  said  citv,  that  a  certain  cernin^  him,  &c.  Given  at  the  police 
female  bastard  child,  of  which  Lucy  office,  m  the  City  Hall  of  the  city  of 
WitHams  of  the  said  city  was,  on  the  New  York^  this  ninth  day  of  June^ 
third  day  of  Jmnuary^  1807,  at  the  city  z8o/.  Joshua  Barker^ 
aforesaid  delivered*  has  become  charge*  J,  de  la  Montagnie,^* 
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To  any  constable  of  the  town  of  Huntington  :  ^ 

Whereas,  upon  the  application  of  Oscar  PraU^  a  superintendent 
(or  overseer^  of  the  poor  of  said  county  of  Suffolk  (or  town  of  Hun- 
tingfon)^  duly  made  to  me,  Abraham  Keni^  a  justice  of  the  peace  of 
said  county,  I  havp  ascertained  by  the  examination  of  Jane  Rot^  of 
the  town  of  Huntington  in  said  county,  that  she,  the  said  Jane  Roe^ 
is  now  pregnant  of  a  child  (or  was  delivered  of  a  child  on  the  sixth 
day  of  fanuary^  A,  D,  i8P7),  which  child  is  likely  to  become  a 
charge  against  said  county  of  Suffolk^  (or  town  of  Huntington^  and 
that  John  Doe  of  the  town  of  Huntington  in  said  county,  is  the  father 
of  said  child.  Now,  you  are  hereby  commanded  forthwith  to  arrest 
the  ^^John  Doe  and  bring  him  before  me  at  my  office,  in  the  town 
of  Huntington  in  said  county  of  Suffolk^  for  the  purpose  of  having  an 
adjudication  respecting  the  filiation  of  said  child  likely  to  be  born 
(or  born\  a  bastard. 

Datea  at  Huntington  this  ninth  day  of  February^  A.  D.  i857. 

Abraham  Kent^ 
Justice  of  the  Peace  (or  Police  Justice). 


PonnNo.  3975.* 

Justice* s  Court,  Nash  County. 
State  and  ^  Warrant  Against  Reputed  Father. 

{gTinIr        [  ®^^^^^  Abraham  Kent,  J.  P. 
John  Doe,       J 
To  any  lawful  officer  to  execute  and  return  within  thirty  days,  Sun- 
days excepted. 
WTiereas,  upon  the  voluntary  affidavit  and  complaint  of  Jane  Roe^ 
the  mother  of  a  bastard  child,  which   affidavit  and  complaint  was 
titts  day  taken  before  me,  a  justice  of  the  peace  for  the  county  afore- 
said (or  the  affidavit  of  Charles  Connor,  one  of  the  County  Commission- 
ers oj  %aid  county),  it  appears  i}caX  Jane  Roe  is  the  mother  of  a  bastard 
child,  aged  three  months,  and  the  said  Jane  Roe  hath  confessed  that 
John  Doe,  of  the  county  aforesaid,  did  beget  the  said  child,  and  hath 
charged  him  with  the  same  :  (or  and  the  said  Commissioner  having 
^^  affidavit  that  said  bastard  child  is  a  pauper  and  about  to  become 
chargeable  to  the  county,) 

These  are  therefore  to  command  you,  to  apprehend  the  said  John 
Doe^ndi  bring  him  before  me,  or  some  other  justice  of  the  peace  for 
said  county,  to  answer  the  said  charge. 
Given  under  my  hand  and  seal,  this  Isi  day  of  December,  A.  D.  iS96. 

Abraham  Kent,  J.  P.     (seal) 

l«The  warrant  may  be  directed   to  An  old  precedent  in  State  z/.  Thomp- 

jny  peace  officer  of  the  countv.     N.  Y.  son,   4  I  red.  L.  (N.   Car.)   484,   is  as 

Code  Grim.  Proc.,  §841 ;  i  Birds.  Rev.  follows: 

Stat  (1896),  p.  351,  §  4.  These  are  **  State  of  North  Carolina,  )  The  ex- 
enumerated  in  N.  Y.  CodeCrim.  Proc.,  Rockingham  County.  )  amination 
I  IS4  as  am'd  Laws  1882,  c.  360;  i  of  Feriby  Burras,  single  woman,  this 
Birds.  Rev.  Stat.  (1896),  p.  120,  §  80.  day  taken  before  us.  George  IV.  Garrett 

t.  North  Carolina, —  I  Code  (1883),  and  Sampson  L.  Cryer,  two  justices  of 

0  32*  the  peace  in  and  for  the  said  county  on 
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PonnNo.  3976. 
(N.  Dak.  Rev.  Codes  (1895),  g  784a) 

"^t^S^S^V-    Before  ^*,^  ^»,, 

J.  P.  (or  Police  Magistrate.) 
The  State  of  North  Dakota,  Plaintiff, ) 

against  > 

JohnDoey  Defendant.  ) 

The  state  of  North  Dakota  to  any  sheriff,  constable,  marshal,  or 
policeman  in  the  county  of  Burleigh :  Complaint  on  oath  having  been 
made  to  me  by  /ane  Boe^  that  she  is  an  unmarried  woman,  and  has 
been  delivered  of  a  bastard  child  (or  is  pregtiant  with  a  child^  whichy 
if  born  alive,  may  be  a  bastard)^  and  accusing  the  defendant  John 
JDoe  with  being  the  father  of  such  child.  You  are  therefore  com* 
manded  forthwith  to  arrest  the  above  named  John  Doe  and,  unless 
he  gives  an  undertaking  in  the  sum  of  six  hundred  dollars,^  to  be  ap- 
proved by  the  clerk  of  the  district  court  of  the  county  where  arrested, 
to  bring  him  before  me  at  my  office  in  Glascock^  or  in  case  of  my 
absence  pv  inability  to  act,  before  the  nearest  or  most  accessible 
magistrate  authorized  to  act  in  this  county.  Dated  at  Glascock  this 
ninth  day  of  February^  i8P7.  Abraham  Kent^ 

Justice  of  the  Peace  (or  Police  Magistrate). 

Form  No.  3977. 
(Precedent  in  State  v.  Crawford,  xo  Rich.  L.  (S.  Car.)  365.)* 

State  of  South  Carolina^  \ 

Chesterfield  District.     J 
By  Wm,  B.  Hancock^  Magistrate  in  and  for  the  said  District. 

Whereas  Lucy  Ann  Smothers^  single  woman,  of  the  State  and  Dis- 
trict aforesaid,  hath  by  her  Examination,  taken  in  writing,  upon  oath, 
before  me,  declared  that  on  the  28th  day  of  February^  1^)8,  past,  she 
was  delivered  of  a  bastard  child,  and  charged  Neil  Crawford  of  the 
said  District,  with  having  gotten  her  with  child  of  the  said  bastard 
child.  I  do  therefore  command  you  forthwith  to  apprehend  the  said 
Neil  Crawford  and  bring  him  before  me  or  some  other  Magistrate  of 
said  District,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  the  Hih  day  oiMay^  \%B6. 

Wm.  B.  Hancock,     (seal) 

oath,  who  states  on  said  oath  that  she  be  further  dealt  with  according  to  law. 

was  delivered  of  a  bastard  child  on  Given  under  our  hands  and  seals  the 

the  14th  day  of  last  months  September,  sixth  of  October,  ^^43 * 

and  further  on  her  examination  states  "  [George  W,  Garrett,    (seal) 

one  Thomas  Thompson  of  this  county,  *'  Sampson  L.  Cryer,     (seal) 

planter,    did  beget  said  child  of  her  "  Justices  of  the  Peace.]  " 

body,  which  child  is  likely  to  become  1.  The  amount  of  the  undertaking 

chargeable  to  the  said  county.    These  must  be  not  less  than  five  hundred 

are  therefore  to  command  any  lawful  nor  more  than  one  thousand   dollars, 

officer  of  said  county  to  apprehend  the  N.  Dak.  Rev.  Codes  (1895),  §  7843. 

said    Thomas  Thompson  immediately,  S.  For  the  statute  governing  the  war- 

and  bring  him  before  us  or  two  other  rant  in  bastardy  cases  in  South  Caro^ 

justices  of  the  peace  for  said  county,  to  Una  see  S.  Car.  Cr.  Stat.  (1893),  §  379. 
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(2)  Issued  by  Clbrk  or  Court.^ 

Ponn  No.  3978.' 

Commonwealth  of  Massachusetts. 

Suffolk,  ss. 

To  the  Sheriffs  of  our  several  Counties,  their  Deputies,  and 
(seal)    the  Constables  and  Police  Officers  of  any  City  or  Town  in 
said  Counties,  or  either  of  them,  Greeting : 

Whereas  fane  Roe^  of  Charlesiowny  in  the  county  of  Suffolk,  single- 
woman,  by  her  voluntary  complaint,  examination  and  accusation, 
made  before  the  Municipal  Court  of  the  Charlestcwn  district  of  the 
city  of  Boston,  holden  in  said  CharUstown  district,  for  the  transaction 
of  criminal  business,  within  and  for  the  county  of  Suffolk,  hath,  on 
oath,  declared  that  she  is  pregnant  with  child,  and  that  the  said  child 
if  born  alive  will  be  born  a  bastard,  and  accuses  John  Doe,  of 
Charlestcwn,  in  the  county  of  Suffolk,  in  said  commonwealth,  against 
whom  she  desires  to  institute  a  prosecution,  of  being  the  father  of 
said  child,  and  hath  prayed  process  against  the  said  John  Doe, 

Therefore,  in  the  name  of  the  commonwealth  of  Massachusetts^ 
you,  the  said  sheriffs,  constables  and  police  officers,  or  either  of  you, 
are  hereby  required  forthwith  to  apprehend  the  said  John  Doe  (if  in 
your  precinct)  and  to  bring  him  before  our  justices  of  our  said  Mum^ 
cipal  Court,  holden  in  said  Charlestoum  district,  for  the  transaction  of 
criminal  business,  within  and  for  the  county  of  Suffolk,  to  find 
sufficient  sureties,  as  well  as  for  his  personal  appearance  at  the 
&iperior  Court  of  the  county  of  Suffolk,  to  be  holden  at  said  Boston 
for  the  transaction  of  civil  business,  within  and  for  the  county  of 
Suffolk,  if  the  court  shall  so  order,  as  that  he  shall  abide  such  order 
or  orders  as  shall  then  and  there  be  taken,  in  pursuance  of  a  law  of 
said  commonwealth,  in  such  case  made  and  provided. 

Witness,  Henry  IV.  Bragg,  Esquire,  at  Boston,  in  said  Charlestoum 
district,  this  fifteenth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-six. 

Charles  S,  Sullivan,  Clerk. 


b.  After  Mother  has  been  Arrested  for  Failure  to  Diselose  Putative 

Father.* 

1.  The  warrant  is  issued  by  the  clerk  putative  father  is  not  in  custody  or 

of  the  county  court  in  Arkansas  and  under  bond  and  a  transcript  of  the  pro- 

Ktntucky,  Sand.  &  H.  Ark.  Dig.  (1894),  ceedinffs  before  the  justice  has  been 

§463;  Barb.  &  C.  Stat.  Ky.  (1894), g  168.  filed  with  him.     Horner's  Stat.  (i896)» 

By  the  clerk  of  the  district  court  in  g  089. 

Khode  Island,    Gen.  Laws  (1896) « c.  81,  For  the  formal  parts  of  a  warrant  in  a 

§  3.  particular  jurisdlcdon  consult  the  title 

And  by  the  clerk  of  a  municipal,  Waulants. 

police,  or  district  court  in  MassachU'  S.  Massachusetts^  —  Pub.  Stat.  (x88sX 

iitts.    Pub.  Sut.  (X883),  c  85,  %  X.  c  85, 1 1. 

In  Indiana  the  clerk  of  the  circuit  8.  K<rnM<)i»/,~Sut*  (I894),8a7a7. 
court  may  issue  the  warrant  when  the 
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F«rai  No.  3979 

«    (Snpp.  Aiken's  Prac.  F.  35.) 

State  of  Vermont,  \  To  any  sheriff  or  constable  in  the  State, 

Orange^  ss.         J  Greeting. 

Whereas,  upon  tne  complaint  of  Oscar  Prati^  overseer  of  the  poor 
of  the  town  of  Chelsea^  setting  forth  that  heretofore,  to  wit,  on  the 
tenth  day  of  January^  A.  D.  i8P7,  at  Chelsea  aforesaid,  Jam  Rae^  of 
Chelsea  aforesaid,  single  woman,  was  delivered  of  a  bastard  child, 
with  the  support  of  which  child  the  said  town  of  Chelsea  was  likely  to 
be  charged,  and  that  the  said  Jane  Roe  hath  neglected  and  refused, 
for  the  space  of  thirty  days  after  such  child  was  born,  to  charge  any 
person  with  being  the  father  of  such  child,  the  said  Jane  Roe  was,  on 
the  ninth  day  of  March^  A.  D.  i8P7,  at  Chelsea  aforesaid,  by  due  pro- 
cess of  law,  brought  before  the  subscribing  authority,  to  be  examined 
upon  oath  relative  to  the  matters  set  forth  and  referred  to  in  said 
complaint ;  and  the  said  Jane  Roe^  upon  such  examination,  on  the 
ninth  day  of  March  aforesaid,  hath  on  oath  averred  that  she  was,  on 
the  fifteenth  day  of  January^  A.  D.  i8P7,  at  Chelsea  aforesaid,  deliv- 
ered of  a  bastard  child,  and  that,  on  or  about  the  fifteenth  day  of 
Aprils  A.  D.  18P&,  at  Chelsea^  in  said  county,  one  John  Doe^  of  said 
Chelsea^  did  beget  said  child  upon  the  body  of  her,  the  said  Jane  Roe^ 
and  is  the  father  of  such  child:  Now,  therefore,  by  the  authority  of 
the  State  of  Vermont,  you  are  hereby  commanded  to  apprehend  the 
body  of  the  said  John  Doe^  and  him  have  forthwith  before  me,  at  my 
office  in  Chelsea  aforesaid,  that  he  may  answer  to  the  matters  afore- 
said, and  be  farther  dealt  with,  according  to  law. 

Given  under  my  hand  at  Chelsea^  this  eleventh  day  of  March^  A.  D. 
i8P7.  Abraham  Kenty  Justice  of  the  Peace. 

2.  IndOFsement  on  Warrant. 

a.  Fixing  Amount  of  Bail.  1 

Form  No.  3980. 
(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  489,  No.  399.) 

I,  Abraham  Kent^  the  justice  of  the  peace  who  issued  the  within 

warrant,  hereby  direct  that  any  bond  which  shall  be  taken  of  John 

Doe,  within   named,  shall   be  in  the  sum  of  four  hundred  dollars. 

Dated  at  Northport,  N.  Y.,  t\i\%  fifteenth  day  of  February,  A.  D.  i897. 

Abraham  Kent,  Justice  of  the  Peace  (or  Police  Justice). 

b.  Aathorizing  Arrest  of  Aeeused  in  Another  County.* 

Form  No.  3981. 

(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  490,  No.  293.) 

State  of  New  York, ) 
County  of  Queens,  J 

1.  This  form  fulfills  the  requirements  8.  This  form  fulfills  the  requirements 
of  N.  Y.  Code  Crim.  Proc.,  8  843;  i  of  N.  Y.  Code  Crim.  Proc.,  §  843 ;  i 
Birds.  Rev.  Stat.  (1896),  p.  251.  §  6.  See  Birds.  Rev.  Stat.  (1896),  p.  251,  §  6. 
also  N.  J.  Gen.  Stat.  (1895),  p.  142,  See  also  Gen.  Stat.  N.  J.  (1895).  p. 
S  3-  M2.  8  3- 
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Due  and  proper  proof  having  been  made  before  me,  John  Peterson^ 
a  justice  of  the  peace  of  the  coonty  of  QueenSy  that  the  name  of 
Abraham  Keni^  porporting  to  be  iubscribed  to  the  within  warrant,  is 
the  handwriting  of  said  Ahraham  Ktniy  the  within  mentioned  justice- 
oC  the  peace,  and  I  do  hereby  authoriae  the  arrest  of  the  within  named 
J0kn  Doiy  in  the  laid  county  of  Queens.  Dated  at  Garden  City,  N.  Y., 
this  sevenUenih  dOij  of  Fehruaryy  A.  D.  i8P7. 

Abraham  Kent,  Justice. 

e.  Ob  IHteluupge  of  Pntctlve  Father. 

FermNo.  J98a. 

(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  491,  No.  396.)' 

County  of  Queens,  ss. : 

I,  John  Peterson,  a  justice  of  the  peace  of  the  county  of  Queens, 
before  whom  the  within  n^mt^  John  Doe  was  brought,  he  having 
been  arrested  in  said  county  of  Queens,  after  it  had  been  ind4>rsed  by 
me  (or  by  Brady  Wendell,  a  justice  of  the  peace  of  said  county  of  Queens\ 
do  hereby  certify  that  the  said  John  Doe  has  executed  a  bond,  with 
two  sureties,  in  the  sum  indorsed  upon  the  warrant,  and  required  ac- 
cording to  the  statute  in  such  case  made  and  provided,  and  which 
is  herewith  delivered  to  John  Lynch,  the  officer  who  brought  the 
within  warrant;  and  that  I  have  thereupon  discharged  the  ^2Adi  John 
Doe  from  arrest  upon  the  within  warrant.  Dated  at  Garden  City, 
N.  Y.,  this  nineteenth  day  of  February,  A.  D.  i8P7. 

Abraham  Kent,  Justice  of  the  Peace. 

IV.  THE  ComiTMENT. 

1.  For  Failure  to  Give  Bond  for  Appearance.^ 

1.  This  form  is  drawn  under  N.  Y.  Michigan.  —  How.  Anno.  Stat.  (1883), 

Code  Crim.  Proc.,  §845;  i  Birds.  Rev.  g  2005. 

Sut.  (1896),  p.  352,  §  8.  Minnesota.  —  Stat.  (1894).  8  2042. 

S.  The  putative  father  may  be  com-  Mississippi.  —  Anno.     Code     (1893), 

milled  on  failure  to  give  bond  for  his  §  349. 

appearance  in  a   higher  court  in   the  Nebraska.  —  Consol.    Stat.   (1893),   g 

states  following:  I979» 

Akbama.'^Codt  (1886),  §  4846.  New  Hampshire.  —  Pub.  Stat.  (1891), 

Colorado.  —  i    Mills*     Anno.      Sut.  c.  87,  §  3. 

(1891),  §226.  New  Jersey. -^G^n.    Stat.   (1895),  p. 

ConnecHcut, —G^n.    Stat.    (1888),    §  144,  §  13. 

'*6.  AVw   York,^i    Birds.    Rev.     Stat. 

Dikvfare.  —  Laws     (1893),    p.    603,  (1896),  p.  353,  §15. 

w  5.  North  Dakota,  —  Rev.    Codes  (1895),. 

Mwis.  —  Storr.   &  C.   Anno.    Stat,  g  7842. 

^^m.  p.  524,  par.  3.  Ohio,  —  Rev.  Stat.  (1894'!,  §  5618. 

WtfiM.— Horner's  Stat,   (1896),    g  7V«««j<r^.  — Code  (1896),  §  7335. 

^^-  Vermont.  —  StaL  (1894),  §  2712. 

Atfwjj._Gcn,  Stat,  (1889),  g  3256.  Wisconsin,^!  Sain'b,.&,    B.    Anno. 

^"Hucky.—Bzxb,  &  C.  Stat.  (1894).  Sut.  (1889),  g  1533. 

8  *3>'  For  the  forn^al  paints  of  the  wa^ant 

^'^^'<ichusetts.  —  'P}ib.  Stat.  (1882),  c,  of  commitment  irt  df  particular  juris- 

^5t  §§  9, 15 .  diction  consult  the  title  Commitments;- 
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Pom  No*  39^3* 
(a  Rev.  Swift'i  Dig.  680.)* 

To  the  Sheriff  of  the  County  of  Middlesex^  his  deputy,  or  to  either 
^^onstable  of  the  town  of  Haddam^  in  said  county,  Greeting: 

Whereas,  John  Doe^  of  Haddam^  was,  on  the  tenth  day  of  February^ 
A.  D.  i8P7,  brought  before  me,  Abraham  Keni^  justice  of  the  peace 
for  the  county  of  Middlesex^  by  virtue  of  a  warrant  issued  by  me,  the 
said  justice,  upon  the  complaint  oi  Jane  Roe^  oi  Haddam^  that  she 
was  then  pregnant  of  a  bastard  child,  begotten  on  or  about  the  twen-- 
tieth  day  of  April,  A.  D.  i8P^,  by  the  said  John  Doe,  to  which  com- 
plaint the  said  John  Doe  pleaded  that  he  was  not  guilty;  and  I,  the 
said  justice,  having  examined  the  said  Jane  Roe  on  oath  concerning^ 
the  matters  in  her  said  complaint  alleged,  and  having  heard  the  evi- 
dence by  the  parties  adduced,  did  find  that  the  said  John  Doe  was 
guilty  in  manner  and  form  as  in  said  complaint  is  alleged,  and  there- 
upon considered  and  ordered  that  the  said  John  Doe  should  become 
bound,  with  one  sufficient  surety,  to  the  said  Jane  Doe,  in  the  sum  of 
three  huMred  dollars,  conditioned  that  the  said  John  Doe  should  per- 
sonally appear  before  the  Superior  Court,  to  be  holden  at  Haddam,  \vl 
and  for  said  county,  on  the  third  Tuesday  of  April  next,  to  answer  to 
the  charges  in  said  complaint  contained,  and  abide  the  order  of  said 
court  thef-eon,  and  stand  committed  until  sentence  should  be  per- 
formed; and  whereas  the  said  John  Doe  has  neglected  to  recognize 
with  surety  as  aforesaid,  though  a  reasonable  time  has  been  allowed 
him  therefor,  these  are,  therefore,  by  authority  of  the  State  of  Con- 
necticut, to  command  you  forthwith  to  take  and  convey  the  said  Johft 
Doe  to  the  common  jail  in  Haddam,  in  the  county  of  Middlesex,  and 
him,  together  with  this  warrant,  to  deliver  to  the  keeper  thereof,  who* 
is  hereby  commanded  to  receive  the  said  John  Doe  into  his  custody 
within  the  said  jail,  and  him  therein  safely  keep  until  he  shall  be 
delivered  by  due  course  of  law. 

Dated  at  Haddam,  February  12,  iS97.      Abraham  Kent, 

Justice  of  the  Peace^ 

Form  No.  3984.* 

Suffolk,  to  wit 

Commonwealth  of  Massachusetts, 

To  the  Sheriff  of  our  County  of  Suffolk,  his  Deputies,  and 
(seal)     the  Constables  of  our  City  of  Boston,  in  said  County,  and 

to  the  Keeper  of  the  Jail  in  our  said  County,  Greeting : 
Whereas  John  Doe  is  brought  before  our  justices  of  our  Municipai 
Court  of  the  Charlestown  district  of  the  city  of  Boston,  holden  in  said 
Charlestown  district  within  and  for  the  county  of  Suffolk,  on  this  tenth 
day  of  November,  upon  a  warrant  issued  on  the  complaint,  examina- 
tion and  accusation,  under  oath  of  Jane  Roe,  setting  forth  that  she  is> 
pregnant  with  a  child,  and  that  the  said  child,  if  born  alive,  is  likely 
to  be  bom  a  bastard,  and  accusing  the  said  fohn  Doe  of  being  the 
father  of  said  child,  and  that  he  did  beget  her  with  child  in  said 

1.  See   Conn.  Gen.    Stat  (x888),  g       %.  Massachusetts, '^^h,SXMX.{i^%)^ 
iao6*  c  85.  gg  9.  U. 

164  Volume  $• 


^ 

I 

-1*' 


8985.  BASTARDY.  8985. 

Bod(m  on  or  about  the  ^rtt  of  March  last  past,  and  said  complaint 
having  been  read  to  said  John  Doe  it  is  ordered  by  said  court  that 
the  said  John  Doe  give  bond  with  sufficient  sureties,  in  the  sum  of 
four  hundred  dollars,  to  appear  and  answer  to  said  complaint  at  the 
said  Municipal  Court  to  be  holden  in  said  district  for  the  transaction 
of  criminal  business  within  and  for  the  county  of  Suffolk^  on  the  first 
Monday  of  DecemJber  next,  at  nine  o'clock  in  the  forenoon^  and  from 
time  to  time  thereafter  until  the  final  disposition  of  said  complaint 
before  said  court,  and  not  depart  without  leave;  and  that  he  the  said 
John  Doe  be  committed  until  he  give  such  bond;  with  which  order 
the  said  John  Doe  refuses  to  comply: 

We  therefore  command  you  the  said  sheriff,  deputies,  constables,, 
and  each  of  you,  forthwith  to  convey  the  said  John  Doe  to  the  com- 
mon jail  in  said  county,  and  to  deliver  him  to  said  keeper;  and  make 
return  of  this  precept  with  your  doings  thereon.  And  you,  the  said 
keeper,  are  hereby  commanded  to  receive  the  said  John  Doe  into  your 
custody  in  said  jail  and  him  there  safely  to  keep  until  he  give  such 
bond,  or  be  otherwise  discharged  in  due  course  of  law. 

Witness,  Henry  W.  Bragg^  Esquire,  at  -^^j/<7«  aforesaid,  in  said 
Charksiown  district,  this  tenth  day  of  November^  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-six, 

Charles  S.  Sullivan^  Clerk. 

Form  No.  3985.' 

State  of  Michfganj    ) 
County  of  Lenawee^  )    " ' 

To  the  Sheriff  or  any  Constable  of  said  County,  and  to  the  Keeper 
of  the  Common  Jail  of  said  County,  Greeting: 

Whereas,  Jane  Doe  of  Adrian^  in  said  county,  a  single  woman,  made 
her  complaint  in  writing  and  under  oath,  on  the  third  day  of  ApriJ^ 
A.  D.  i897,  to  me,  the  undersigned,  one  of  the  justices  of  the  peace 
in  and  for  said  county,  that  she  is  pregnant  with  a  child,  which,  if 
bom  alive  may  be  a  bastard  (or  wcu  on  the  thirteenth  day  of  March^ 
A.  D.  1897 J  delivered  of  a  male  or  female  bastard  child,  which  said 
child  was  bam  alive  and  is  still  lvving\  and  that  she  desired  to  institute 
a  prosecution  against  Richard  Roe  of  the  city  of  Adrian  in  said 
county^  whom  she  accused  of  being  the  father  of  said  child;  and» 
whereas,  I,  the  said  justice,  did  thereupon  proceed  to  take  the  accu> 
sation  and  examination  of  the  said  Jane  Doe  in  writing,  and  under 
oath,  respecting  the  said  Richard  Roe,  the  said  person  accused,  the 
time  when,  and  the  place  where  the  said  Jane  Doe  was  begotten  with 
child,  and  such  other  circumstances  as  I,  the  said  justice,  deemed 
necessary  for  the  discovery  of  the  truth  of  said  accusation,  and  it 
appearing  to  me,  the  said  justice,  from  said  examination,  that  there 
was  prol^ble  cause  to  believe  that  the  said  Richard  Roe  was  the  father 
of  said  child,  thereupon  I,  the  said  justice,  issued  my  warrant  against 
the  said  Richard  Roe  upon  which  he  was  arrested  and  brought  before 
me,  the  said  justice,  and  the  said  Richard  Roe  having  been  heard  in 
his  defense  before  me,  the  said  justice  (or  the  said  Richard  Roe  having 

L  Jlfi^i^fw*.  —  How.  Aano.  Stat  (i88a),  g  S005. 
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expressly  waived  Ms  right  to  defenu  kef  ore  me^  the  said  Justtee)^  and  it 
appearing  to  me,  the  said  justice,  that  tticre  was  probable  cause  for 
believing  the  said  Richard  Roe  to  be  the  father  of  sard  child,  I,  the 
said  justice,  did  thereupon  order  and  require  him,  the  said  Richard 
Roe  to  enter  into  recognizance  himself  in  the  sum  of  four  hundred 
dollars,  with  two  sureties  in  the  sum  of  two  hundred  dollars  each,  to 
appear  and  answer  to  the  said  complaint  at  the  next  term  of  the 

Circuit  Court,  to  be  held  in  and  for  said  county,  on  the day  of 

,  A.  D.  i8P7,  and  to  abide  the  order  of  the  said  court  thereon, 

and  I,  the  said  justice,  did  also  order  that  he  the  said  Richard  Roe 
should  be  committed  to  the  common  jail  of  said  county  of  Lenawee^ 
until  he  should  enter  into  such  recognizance;  and  whereas,  the  said 
Richard  Roe  now  before  me,  has  failed  and  neglected  to  enter  into 
such  recognizance,  as  aforesaid  : 

These  are  therefore  to  command  you,  the  said  sheriff  and  constable, 
and  each  of  you,  in  the  name  of  the  People  of  the  State  of  Michigan^ 
forthwith  to  convey  and  deliver  the  said  Richard  Roe  into  the  custody 
of  the  keeper  of  the  common  jail  of  said  county;  and  you,  the  keeper 
thereof,  are  hereby  required,  in  the  name  of  the  said  people,  to 
receive  the  said  Richard  Roe  into  your  custody  in  the  said  jail,  and 
him  there  safely  keep  until  he  shall  enter  into  such  recognizance  as 
was  required  of  him  as  aforesaid,  or  until  he  shall  be  thence  dis- 
charged by  due  course  of  law. 

Given  under  my  hand  and  seal,  at  Adrian  in  said  county  of  Lenawee^ 
this  tenth  day  of  April,  A.  D.  i8P7. 

Abrctham  Kent,  Justice  of  the  Peace.        (seal) 


Form  No.  3986.> 

The  SUte  of  Ohio,      )  To  the  Keeper  of  the  Jail  of  the  County 
Cuyahoga  County,  ss.    [     aforesaid.  Greeting : 

Whereas,  John  Doe  nas  been  arrested  and  brought  before  me, 
Abraham  Kent,  a  justice  of  the  peace  in  and  for  said  county,  by  a 
warrant  issued  by  me,  on  a  complaint  of  bastardy,  made  against  him 
by  Jane  Roe,  an  unmarried  woman,  and  resident  of  said  county,  the 
sz!\a  John  Doe  was  examined  in  the  presence  of  ^d  Jane  Roe  and 
such  proceedings  were  had  before  me,  that  said  John  Doe  was  ordered 
by  me  to  enter  into  a  recognizance  with  security  in  the  sum  of  jive 
hundred  dollars  for  his  appearance  at  the  next  term  of  the  Court  of 
Common  Plecu  of  said  county,  to  answer  said  accusation,  and  to 
abide  the  order  of  the  court  thereon,  which  he  has  neglected  to  do  : 

Therefore,  I  command  you  in  the  name  of  the  State  of  Ohio  to 
receive  the  said  John  Doe  into  your  custody  in  the  jail  of  the  county 
aforesaid,  there  to  remain  until  discharged  by  due  course  of  law.     , 

Given  under  my  hand  and  seal,  this  fourteenth  day  of  Novembtr, 
A.  D.  i8M. 

Abraham  Kent,  (seal) 

Justice  of  the  Peace.  \ 

1.  Oiftf.  —  Rev.  Stat.  (1894),  g  5618. 
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8.  For  Failure  to  Coittiriy  wttli  Order  of  Filiation.^ 


No.  3987. 
(Cook's  N,  Y.  Code  Crim.  Proc.  (1891),  p.  493*  No.  300.)* 


State  of  New  York,  ,^ 

a9a 


County  of  Suffolk,  \ 

In  the  Name  of  the  People  of  the  Stitc  of  New  York.  To  any 
constable  of  the  county  of  Suffolk^  and  to  the  keeper  of  the  common 
jail  of  said  county :  Whereas,  By  an  order  of  filiation,  duly  made  and 
executed  by  and  before  Abraham  Kent  and  Christian  Williams^  two 
of  the  justices  of  the  county  of  Suffolk^  whereby  Richard  Roe  was 
adjudged  to  be  the  reputed  father  of  a  certain  bastard  child,  lately 
born  to  Jaru  Doe^  in  the  town  of  Huntington^  county  of  Suffolk ; 
And,  whereas.  By  said  order  of  filiation  the  said  Richard  Roe  was 
adjudged  to  pay  to  the  superintendent  of  the  poor  of  said  county 
the  weekly  sum  of  two  dollars  as  long  as  the  said  child  should  con- 
tinue chargeable  to  said  county,  and  also  that  the  said  Richard  Roe 
should  pay  to  said  superintendent  the  sum  of  fifteen  dollars  for  the 
maintenance  and  support  of  fane  Doe^  during  her  confinement  and 
recovery ;  And,  whereas,  due  notice  has  been  given  to  said  Richard 
Roe  of  said  requirements,  who  has  wholly  neglected  the  same,  or  to 
enter  a  bond  to  secure  the  same  ; 

Now  you  are  hereby  commanded  to  arrest  and  deliver  to  the  keeper 
of  the  common  jail  of  the  county  of  Suffolk  forthwith  the  body  of 
said  Richard  Roe^  and  you,  the  said  keeper,  are  hereby  commanded 
to  receive  and  safely  keep  the  said  Richard  Roe  until  he  shall  pay  said 
costs  and  sums  adjudged  against  him,  give  the  required  bond,  or  be 
otherwise  discharged  by  due  process  of  law. 

Dated  at  Huntington,  this  fourth  day  of  May,  iS97. 

Abraham  Kent, 
Christian  Williams, 

Justices  of  the  Peace. 


1.  See,  with    reference  to    commit-  N^ew  If  amps  hire, —  Pub.  Stat.  (1891), 

meats  for  failure  to  comply  with  final  c.  87,  g  4. 

orders  in  bastardy  cases,  the  following  l/ew  York, —  i     Birds.     Rev.     Stat 

«at«cs :  (1896).  p.  253,  6  15. 

Arkansas,—  S2iTkd.  &  H.  Dig.  (1894).  ATortA  Carohna,— i  Code  (1^3),^  $2, 

§466.  J^ortA    />ai<yto.  — Rev.  Codes  (1895), 

Connecficfit.  —  Gen.    Stat.    (1888),   %  %  7847. 

no8.  OAt^.—  Rev.  Stat.  (1894),  §  5626. 

Z?^/(in«rr^,— Laws  (1803),  p.  603,  §  8.  Vermont.-^  Sxa^.,  (1894),  %  2719. 

Illinois. -^StaLXt.   &  C.    Anno.    Stat  Wpj/ Kir^mw.— Code  (1887),  p.  652. 

(1896),  p.  527.  par.  9.  %  4. 

Indiana,  —  Horner's   Sut   (1896),  %  Wisconsin, —  I  Sanb.  k  B.  Anno.  Stat 

992.  (1889),  g  1536. 

Kansas,^  Gtn.  Sut  (1889),  §  3264.  For  the  formal  parts  of  a  warrant  of 

Michigan. —  How.  Anno.  Stat.  (1882),  commitment  in  a  particular  jurisdiction 

%  3008.  consult  the  title  Commitments. 

Minncsota^^SXMX,  (1894),!  2045.  8.  J^ew  York.  ^ Code  Crim.  Proc,  § 

Mississippi, —  Anno.     Code     (1892),  85a  as  am'd  Laws  1895,  c.  880;  i  Birds. 

J  261.  Rev.  Stat  (1896),  p.  253,  §  i5- 
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•  -     PofniNa39.88. 
(Precedent  in  Myera  v.  Stafford,  1x4  N.  Car.  336.)^ 

Whereas  Walter  Z.  Myers^  the  prisoner  herewith  sent  you,  has  this 
day  been  convicted  before  me,  an  acting  Justice  of  the  Peace  for 
Boon  Station  township  in  said  county,  on  the  charge  of  bastardy,  and 
sentenced  for  a  fine  of  ten  dollars  for  State  and  to  forty  dollars  for 
mother  of  child  and  four  dollars  and  fifty-five  cents  costs  —  total, 
^4,56:  You  are  therefore  commanded  to  receive  the  said  IValier 
L,  Myers  into  the  common  jail  of  the  county  of  Alamance^  there  to 
remain  until  the  expiration  of  the  time  aforesaid,  and  that  he  shall 
remain  in  prison  until  the  costs  and  fine  are  paid,  or  he  shall  other- 
wise be  discharged  according  to  law. 

JI,  F.  Tickle^  Justice  of  the  Peace. 

I  suggest  to  the  Board  of  County  Commissioners  to  put.  said  Myers 
on  public  roads  of  said  county  until  said  fines  and  costs  are  paid. 

y.  THE  BOND  OR  UNDERTAKING. 

1.  For  Appearanee  of  Putatlye  Father.' 

a.  At  Preliminary  Hearing  Before  Justiee.* 
(1)  On  Complaint  of  Mother. 

Form  No.  3989. 

Know  all  men  by  these  presents,  that  we,yv?^«  Doe  of  Worcester^  in 
the  County  of  Worcester  as  principal,  and  Samuel  Short  of  said  Wor- 
cester as  surety,  are  jointly  and  severally  indebted  to  fane  Roe  of 
Worcester  in  the  county  of  Worcester ^  in  the  just  sum  of  three  hundred 
dollars,  to  the  payment  of  which  we  hereby  bind  ourselves,  our 
executors  and  administrators.  Dated  at  Worcester  in  the  county  of 
Worcester  aforesaid,  this  first  day  of  October  in  the  year  of  our  Lord 
one  thousand  eigh£  hundred  and  ninety-six,  * 

The  condition  of  this  obligation  is  such  that  whereas  the  above 
bounden  fohn  Doe^  was  on  the  thirtieth  day  of  September^  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-six^  arrested  by 
virtue  of  a  warrant  issued  out  of  the  District  court  for  the  Central 
District  of  Worcester  on  the  complaint  of  f  Jane  Roe  of  said  Worcester^ 
charging  the  said  John  Doe  with  being  the  father  of  a  bastard  child 
of  which  she  was  then  pregnant  (or  of  which  she  was  delivered  on  the 
fifth  day  of  September  in  the  year  of  our  Lord  one  thousand  eight  hun-^ 

1.  North  CaroHna,-^!  Code  (1883),$        Arkansas,^ Stind.  &  H.  Dig.  (1894)^ 

3a.  8  46a. 

8.  For  a  complete  treatment  of  bonds  Delaware, —  Laws  (1893),  p.  603,  %  5. 

for  appearances,  including  the  various  Kentucky, —  Barb.  &  C.  Stat.  (1894)^ 

forms  of  capdon,  obligation,  conclu-  %  i68. 

sion,  etc,  see  the  title  Bxn,  AND  Rbcog-  In  these  last  three  states,  however, 

NIZANCE,  ante^  p.  i  //  stq,  the  undertaking  runs  to  the  state,  and  in 

8.  Massachusetts, —  Pub.  Stat  (1882),  ZV/stcurrit  is  conditional  on  the  ai>pear- 

€•  85,  gfi  4,  5.  ance  of  the  accused  at  the  expiration  of 

See  alto  the  following  statutes:  one  month  from  the  birth  of  the  child* 
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dred  and  ninety-six)\  Now  therefore,  if  the  said  John  Doe  shall  be 
and  appear  at  said  District  court  on  Saturday  the  eighth  day  of  October 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fiimty-six 
and  answer  to  said  complaint,  then  this  bond  shall  be  void;  otherwise 
it  shall  remain  in  full  force  and  virtue* 
Signed  aid  «.M  in  presence )  ,,^  ^„  ,3,,^ 

(8)  On  Complaint  of  a  Town  Officer. 

Ponn  No.  3990. 

(Commencing  as  in  ^orm  No,  3989  and  continuing  down  to  f )  Oliver 
Pratt^  an  overseer  of  the  poor  of  the  said'  city  of  Worcester^  in  the 
county  of  Worcester  aforesaid,  charging  the  said  John  Doe  with  being 
the  father  of  a  bastard  child  of  which  one  Jane  Roe^  a  single  woman, 
was  delivered  on  the  fifteenth  day  of  August^  A.  D.  i8Pd,  and  which 
has  become  chargeable  to  the  said  city  of  Worcester. 

Now  therefore  {continuing  and  concluding  as  in  Form  No.  S989.') 

b.  After  Preliminary  Hearing.' 
(1)  On  Complaint  of  Mother. 

(a)  Before  a  Justice  of  the  Peace, 
aa.  Running  to  the  State* 

1.  Vadfftaldag  te  AppMrniM   Aftar  New  Jersey. -^Gtn,  Sut.  (1895),  p. 

TMUadaarj  HvmmlEatton.  —  For  statutes  14a,  g  4 ;  p.  143,  g  la. 

gOYerning   the  undertaking   required  New    York.^\     Birds.    Rev.    Stat* 

of  the  accused  for  his  appearance  in  (1896),  p.  355,  %  14. 

a  higher    court    after  a    preliminary  North  Carolina.  —  i  Code  (1883),  §  33. 

examination  see  the  statutes  following:  North  Dakota. — Rev,  Codes  (1895), 

Alabama. — Code  (1886),  g  4844.  %  7843. 

Colorado.  —  !    Mills'     Anno.      Sut.  OAi>.  — Rev.  Stat.  (1894),  §  «6i8. 

(1891),  §  236.  Rhode  Island.  —  Gen.  Laws  (1896),  c 

Coimeetuut.'^Gtn.     Stat.    (1888),    g  81,  g  4. 

iao6.  7>if«i/xx<r^.  — Code  (1896),  g  7335. 

Florida.  —  Rev.  Stat.  (1802),  g  3o8a  Vermont.  —  Stat.  (1894),  g  2711. 

Georgia. — Code  (1883),  §4762.  West  Virginia,  —  Code  (1887),  p.  651, 

Illinois.  —  Starr   &  C.   Anno.    Stat,  g  i. 

(1896X  p.  524,  par.  3.  Wisconsin.  —  x    Sanb.  &    B.    Anno. 

Indiana.^  Homer's  Sut.  (1896),  gg  Sut.  (1889),  g  1533. 

981,  985,  989.  To  Whom  Vndertakliig  Kuns  —In  Gen- 

Kansas,  —  Gen.  Stat.  (1889),  g  3356.  eral.  —  As  a  general  rule  the  undertak- 

Maine.  —  Rev.  Stat.  (1883),  c.  97,  g  3.  ing  of  the  accused  for  his  appearance 

Massaekusetts,  —  Pub.  Stat.  (1882),  c.  in  a  higher  court  after  a  preliminary 

85,  g  9.  examination  runs  to  the  state. 

Michigan. —  How.  Anno.  Sut.  (1882),  Wh«n  It  Suns  to  Mother.— In  some 

$2005.  states,  however,  it  runs  to  the  mother 

Minnesota. —  Stat.  (1894),  g  2042.  of  the  bastard  child.    Such  is  the  case 

Mississippi.  —  Anno.      Code     (1892),  in  the  following  states  : 

%  249.  Connecticut.  —  Gen.  Sut.  (1888),  g  1206. 

Nebraska.— Cotk%o\.    Stat.   (1893),   g  il/af»/.— Rev.  Stat.  (1883),  c.  97,  g  3. 

1979.  Massachusetts.  —  Pub.  Stat.  (1882),  c* 

New  Nampskire.-^Pnb.  Stat.  (1891),  85,  |  9. 

C  87,  g  a.  Vermont.StB,U  (1894),  g  2711. 
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PtrmNo.  399X. 

(Precedent  in  Walker  v.  SUCe,  108  Ala.  57.)* 

We,  Henry  Walker,  Freeman  Walker  and  F.  Z.  and  B,  B.  Merritty 
agree  to  pay  the  State  of  Alabama  $900^  unless  the  said  Henry 
Walker  appear  at  the  next  *  term  of  the  circuit  court  of  Bullock^  and 
from  term  to  term  till  discharged  by  law  to  answer  a  criminal  prose- 
cution for  the  offense  of  bastardy. 

Approved  May  8,  i8P-t  Henry  Walker. 

W,  C,  Smith,  J.  P.  Freeman   Walker. 

B.  B,  cr*  F.  L.  Merritt. 

Fwrm  No.  399  J.' 

Know  all  men  by  these  presents  that  we,  /okn  Doc  of  Carrollton 
in  the  county  of  Greene,  as  principal,  and  Samuel  Short  and  William 
West,  both  of  Marseilles  in  the  county  of  La  Salle,  as  sureties,  are 
held  and  firmly  bound  unto  the  People  of  the  State  of  Illinois  in  the 
sum  of  five  hundred  doWaiTS,  to  the  payment  of  which  well  and  truly 
to  be  made  we  bind  ourselves,  our  heirs,  executors,  administrators 
and  assigns,  firmly  with  these  presents. 

Signed  with  our  hands  and  sealed  this  first  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six.^ 

Aamint  of  VadflrtaldBg.-^  In  many  of  ofido  and    Its   validity    or    invalidity 

the  states  the  amount  of  the  undertak-  immaterial. 

ing  required  of  the  accused  is  left  to  8.  A  bond  which  fails  to  require  the 

the  discretion  of  the  court  before  which  appearance  of  the  defendant  at  **  the 

the   preliminary  examination   is  had.  next  term  of  the  court  is  void,"  and 

In  other  states  the  amount  is  fixed  by  proceedings  under  It  coram  non  judice, 

statute,  in  some  cases  by  naming  both  Seale  v,  McClanahan,  21  Ala.   345. 

a  minimum  and  a  maximum  amount,  S  In  Erlinger  v.  People,  36  III.  460, 

•in  others  by  naming  either  one  or  the  the  bond  was  attacked  on  the  ground 

other.     The  amounts  fixed  by  statute  that  it  contained  conditions  not  author- 

(see  statutes  cited  xM/ra)  in  the  various  ized  by  statute  and  was  consequently 

states  are  as  follows:  void.    The  court  held,  however,  that 

Sute.  Minimum.  Maximum,  these  would  not  vitiate  that  part  of  the 
Colorado $400  No  limit  conditions  which  was  admitted  to  con- 
Indiana 2CO           $1,000  form  to  the  statute  and   upon  which 

Kansas 200             1 ,000  breaches  had  been  assigned.    The  con- 
Michigan  100                 500  dition  was  in  the  words  following  : 

Minnesota 100                  500  '*  If  the  said   George  Erlinger  shall 

Mississippi 500        No  limit  personally  be   and   appear  before  the 

Nebraska 500              2,000  said  circuit  court,  held  as  aforesaid,  on 

North  Dakota 500              1,000  the  first  day  thereof,  and  from  day  to 

Ohio 300                 600  day    thereafter    until    discharged    by 

Tennessee 250                 250  order  of  said  circuit  court,  then    and 

Vermont 250                  500  there  to  answer   to    the  people  of  the 

West  Virginia 300                  500  State  of  Illinois  on  said  charge  of  bas- 

Wisconsin 100                  500  tardy  aforesaid,  and   abide   the  order 

1.  This  bond  was  attacked  on    the  and  judgment  of  said  circuit  court  in 

ground  that  it  named  no  offense  known  the  premises,  and  not   depart  the  said 

to  the  law.     The  principal  had,  how-  circuit  court  without  leave,  then   and 

ever,  appeared  in  court  and  judgment  in  that  case  the  said  written  recogni- 

had  been  rendered  against  him  before  zance  to  be  void,  otherwise  to  remain 

this    objection    was    raised,   and    the  in  full  force  and  virtue." 

court  held  that  as  soon  as  the  defend-  See  also  a  precedent  in  Chilton  v. 

ant  appeared  the  bond  XattMm^  functus  People,  66  111.  502. 
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The  condition  of  this  obligation  is  such  that  whereas,  on  the  %dth 
day  of  August^  A.  D.  i8P^,  Jane  Doe  made  her  complaint  under 
oath  before  Abraham  Keni^  Esq.,  a  justice  of  the  peace  of  the  city 
of  CarroUion^  county  of  Greene^  and  State  of  lUinois^  charging  John 
Dot  with  being  the  father  of  a  bastard  child  with  wtiich  she  was  then 
pregnant  (or  oj  which  she  was  delivered  on  the  16th  day  of  August^ 
A.  D,  1896^  and  which  said  child  is  sHU  litfing')  and  the  said  John 
Die  having  been  duly  arrested  on  said  complaint,  examined  and 
^judged  by  the  said  justice  of  the  peace  to  be  the  father  charged. 
Now,  if  the  said  John  Doe  shall  be  and  appear  before  the  county 
conn  next  to  be  holden  within  and  for  said  county  of  Greef^^  on  the 

day  of  ^  A.  D.  i8M,  to  answer  to  said  charge,  and 

abide  the  order  of  the  court  thereon,  then  this  bond  to  be  void, 
(concluding  as  in  Form  No,  S989.) 


Form  No.  3993. 

(Precedent  in  Turner  v,  Sute,  66  Ind.  an.) 

The  undersigned  are  bound  unto  the  State  of  Indiana  in  ;:he  sum 
of  two  hundred  dollars,  subject  to  the  condition  following:  Whereas, 
in  a  proceeding  by  the  said  State,  on  the  relation  of  Sarah  Divine^ 
against  the  undersigned  William  Kirby^  on  a  charge  of  bastardy, 
before  Green  B,  Roszell^  a  justice  of  the  peace  of  Washington  town- 
ship, in  Decatur  county,  Indiana^  the  said  justice  has  this  day 
required  the  said  William  Kirhy  to  enter  into  a  recognizance  bond. 
Now,  if  the  said  William  Kirby  shall  appear  in  the  office  of  said  jus- 
tice on  to-morrow  morning,  at  10  o'clock  A,  M.,  to  answer  said 
charge,  and  not  depart  said  court  without  leave,  this  bond  shall  be 
Toid,  else  in  full  force  and  effect.  Dated  the  ISth  day  of  October^ 
i875.  his 

William  x  Kirby. 
marh 
William  Turner, 

Form  No.  3994. 

(Precedent  in  Fry  v.  State,  81  Ind.  466.) 

Know  all  men  by  these  presents,  that  we,  Samuel  M,  Fry  and  Luhe 
Fry^  are  held  and  firmly  bound  unto  the  State  of  Indiana  in  the  penal 
sum  of  five  hundred  dollars.     The  condition  of  the  above  obligation 
is  such,  that  whereas  an  action  is  now  pending  in  the  Howard  Circuit 
Court,  wherein  the  State   of  Indiana^   upon  the  relation  of  Ellen 
Wilson^  is  plaintiff,  and  said  Samuel  M,  Fry  is  defendant,  the  same 
being  an  action  for  bastardy:     Now,  if  the  said  Samuel  M,  Fry  shall 
he  and  appear  at  the  Howard  Circuit  Court,  on  the  first  day  of  the 
next  term  thereof,  there  to  remain  and  not  to  depart  without  leave 
and  to  abide  the  order  and  judgment  of  the  court,  then  this  obliga- 
tion shall  be  void,  otherwise  to  remain  in  full  force  and  effect.     Wit- 
ness our  hands  and  seals,  this  15th  day  oi  January y  i87P. 

Samuel  M,  Fry,      Tseal^ 
Luke  Fry,  Qseal) 

Approved  this  IBth  day  oi  January^  i%79, 

C,  N,  Pollard,  Judge. 
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(Precedent  in  Sowden  v.  Sute,  37  Kan.  909.) 

[The  State  of  Kansas  on  the     1      r^^t^^^  zr   c  n^^h  « 
relation  of  OsuM^rd,  plaintiff,    j.s^tlce  offh^^^^^^ 

George  W,  Sawders,  defendant.  J  ^^^^  ^^  Topeka.]* 

Whereas  the  defendant,  George  'W,  Sawders,  in  the  above  entitled 
action,  is  this  2d  day  of  May,  iS85,  adjudged  the  father  of  a  bastard 
child  as  alleged  in  the  complaint  therein  made  by  said  Osie  Minard 
against  him:  Now  we,  the  undersigned,  residents  of  said  county,  bind 
ourselves  to  the  State  of  Kansas  in  the  sum  of  seven  hundred  dollars 
that  said  defendant  will  appear  at  the  next  term  of  the  district  court 
in  and  for  Shawnee  county,  Kansas,  on  thtjlrst  day  thereof,  to  answer 
said  complaint,  and  not  depart  the  same  without  leave,  and  abide  the 
judgment  and  orders  of  such  court. 

George  W.  Sawders, 
Peter  Z.  Sawders. 
Wm.  A.  ZirkU, 
Alfred  Grise, 
Above  and  foregoing  bond  is  by  me,  this  6th  day  of  May,  iSSS^ 
approved.  If.  S.  Clark,  Justice  of  the  Peace. 

Form  No*  3996. 
(Barb,  k  C.  Gen.  Sut.  Ky.  (1894),  g  179. 

John  Doe,  being  in  custody  on  a  charge  of  bastardy,  we  (or  /) 
agree  that  he  shall  appear  in  the  Bourbon  county  court  on  the  first 
day  of  its  next  term,  and  surrender  himself  in  custody,  and  not  depart 
until  he  has  performed  the  orders  and  judgments  of  said  court  made 
in  the  prosecution  of  said  charge;  and  if  he  fails  in  any  of  these 
things,  we  shall  pav  to  the  commonwealth  of  Kentucky  twenty-five 
hundred  doWdss.    Tms  first  day  of  October,  1W6, 

AXXtstt^:  John  Marshall,  John  Doe,  Issal^ 

County  Judge.  Samuel  Short,      ^sbal^ 


••Us. 


Form  No.  3997. 

(Precedent  in  State  v*  Moran,  x8  Neb.  558.) 

The  State  of  Nebraska, 
Cuming  County. 
Be  it  remembered  that  we,  James  Moran,  Jr.,  of  Cuming  county, 
Nebraska,  as  principal,  2Si^  James  Moran,  Sr.,  as  surety,  do  hereby 
acknowledge  ourselves  indebted  to  the  State  of  Nebraska,  for  the  use 
of  Cuming  county,  in  the  penal  sum  of  ^SOO,  to  be  well  and  truly 
paid  if  default  be  made  in  the  following  conditions:  Whereas,  the  said 
James  Moran,  Jr.,  has  been  arrested  upon  a  warrant  issued  by  If.  J, 
Stevens,  a  justice  of  the  peace  in  and  for  Cuming  county.  Neb., 

1.  The  words  enclosed  in  [  ]  will  not  be  found  in  the  form  aa  set  out  in  the 
reported  case,  but  have  been  added  to  render  it  complete. 
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IVesf  Point  precinct,  upon  the  complaint  of  ♦  ♦  ♦  ^  an  unmarried 
woman  resident  of  said  county,  for  being  the  father  of  a  bastard  child 
of  which  said  ♦  ♦  ♦  i  was  delivered  June  18,  iS81,  The  condi- 
tion of  this  recognizance  is  such  if  the  said  James  Moran,  Jr, , 
shall  appear  at  the  next  term  of  the  district  court  to  be  held  in  and 
for  Cuming  county,  Neb.,  to  answer  such  accusation  and  to  abide  the 
order  of  the  court  therein,  then  this  recognizance  to  be  null  and  void, 
otherwise  in  full  force  and  effect.  James  Moran,  Jr. 

James  Moran,  Sr, 
Taken   and  acknowledged  before  me  this  ISth  day  of  February, 
i8^«.  H.  J.  Stevens, 

Justice  of  the  Peace, 

PonnNo.  3998. 

(Precedent  in  Davis  v.  State,  47  N.  J.  L.  341.) 

\(J2ommencing  as  in  Form  No.  S989  and  continuing  down  to*)  The 
condition  of  this  obligation  is  such  that]  ^  whereas,  the  above-bounden 
Benjamin  F.  Davis  has  this  day  been  decided  by  James  M.  Cassady 
and  Charles  Cox,  two  justices  of  the  peace  of  said  county  of  Camden, 
to  be  the  father  of  a  certain  bastard  child  likely  to  be  born  from  the 
body  of  Mary  E.  Mackin,  single  woman,  of  the  township  of  Delaware, 
Camden  county,  and  an  order  of  filiation  has  been  made  by  James  M, 
Cassady  and  Charles  Cox,  the  justices  of  the  peace  before  whom  the 
case  was  tried,  the  sum  of  $5  per  week  from  the  birth  of  said  bastard 
child,  to  be  paid  by  the  said  Benjamin  F.  Davis  to  the  overseers  of 
the  poor  of  Delaware  township  for  the  time  being,  for  the  support  of 
such  bastard,  and  the  sum  of  %100  to  be  paid  for  the  sustenance 
of  the  said  Mary  E.  Mackin  during  her  confinement;  and  whereas  the 
said  Benjamin  F.  Davis,  feeling  himself  aggrieved  by  the  said  deci- 
sion of  the  said  James  M.  Cassady  and  Charles  Cox,  and  said  order  of 
filiation,  and  has  taken  an  appeal  therefrom  to  the  next  General 
Quarter  Sessions  of  the  Peace  of  said  county  of  Camden  :  Now  there- 
fore if  the  said  Benjamin  F.  Davis  shall  appear  at  the  next  General 
Quarter  Sessions  of  the  Peace  in  said  county,  and  will  not  depart  the 
court  without  leave,  then  this  obligation  to  be  void;  otherwise  to 
remain  in  force. 

\aSigned,  seeded,  and  witnessed  as  in  Form  No.  ^P^P.)]' 

Form  No.  3999. 

(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  491,  No.  295)* 

State  of  New  York, )    ^ 
ZmxMt^  oi  Suffolk.   P®- 

Know  all  men  by  these  presents,  that  we,  John  Doe  and  Samuel 
Short  and  William  West  sureties,  all  of  the  town  of  Huntington,  county 

1.  The  name  of  the  mother  is  omit-  the  bond  as  it  is  set  out  in  the  reported 
ted  from  the  reported  case.  case. 

2.  The  words  enclosed  in  and  to  be  4.  Code  Crim.  Proc,  %  844  as  am'd 
supplied  within  the  [  ]  will  not  be  Laws  1895,  c.  880;  i  Birds.  Rev.  Stat, 
foand  in  the  reported  case.  N.  Y.  (1896),  p.  252,  g  7,  sub.  2. 

S.  The  signatures  do  not  appear  in 
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of  Suffolk^  and  State  of  New  York,  are  held  and  firmly  bound  to  the 
people  of  the  State  of  New  York,  in  the  sum  of  five  hundred  ^^oWdss^ 
for  the  payment  whereof  to  the  said  people  we  bind  ourselves,  our 
executors,  administrators,  jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  the  thirteenth  day  of  February^  A. 
D.  i8P7.* 

Whereas,  the  above  bounden  John  Doe  has  been  arrested  in  the 
said  county  of  Suffolk^  has  been  arrested  upon  a  warrant  issued  by 
Abraham  Kent^  one  of  the  justices  of  the  county  of  Suffolk^  and 
indorsed  by  one  of  the  justices  of  the  peace  of  said  county  of  Suffolk^ 
in  which  warrant  the  said  John  Doe  is  charged  with  being  the  reputed 
father  of  a  bastard  child  of  which  Jam  Roe  was  lately  delivered  (or 
is  about  to  be  delivered)  at  Northport  in  said  county  of  Suffolk,  f  Now, 
therefore,  the  condition  of  this  obligation  is  such  that  if  the  said  John 
Doe  shall  appear  and  answer  said  charge  at  the  next  county  court  of 
said  county  of  Suffolk  to  be  held  at  Riverhead  on  the  second  day  of 
March  next,  and  obey  the  orders  of  said  court  thereon,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

John  Doe.  Tsbal) 

( Justification  of  Sureties.)  *  Samuel  Short,      f  seal) 

William  West,     (seal) 

Form  No.  4000. 
(Precedent  in  Neininger  v.  State,  50  Ohio  St.  395.)' 

The  State  of  Ohio^  Belmont  County,  ss.: 

Be  it  remembered,  that  on  this  ^7M  day  of  December^  A.  D.  iS87, 
Frederick  Neininger  2sA  John  F.  Kyne  personally  appeared  before 
me,  F.  C.  Robinson^  a  justice  of  the  peace  of  Pease  township  in  said 
county,  and  jointly  and  severally  acknowledged  themselves  to  owe 
and  be  indebted  unto  the  state  of  Ohio^  for  the  use  and  benefit  of 
Pease  township  in  said  county,  the  sum  of  three  hundred  dollars,  to  be 
levied  of  their  goods  and  chattels,  lands  and  tenements,  upon  this 
condition : 

That  the  said  Ado  Kyne  shall  personally  appear  before  the  court 
of  common  pleas y  to  be  holden  in  and  for  the  county  aforesaid,  on  the 
first  day  of  the  next  term  thereof,  and  continue  from  day  to  day, 
and  then  and  there  answer  unto  a  complaint  of  bastardy,  made  by 
Margie  Coss  ^  against  him,  and  abide  the  order  of  the  court  thereon, 
then  this  recognizance  to  be  void,  otherwise  to  be  and  remain  in  full 
force.  Ado  Kyne^  Tseal) 

Fred.  Neininger^  (seal^ 
John  F.  Kyney      (sealS 

Taken  and  acknowledged  before  me,  the  day  and  year  aforesaid. 

F.  C.  Robinson^  Justice  of  the  Peace. 

1.  For  the  various  forms  connected  plainant  as  *'Kyne"  instead  of 
with  the  justification  of  sureties  consuh  **  Coss/' but  it  was  held  that  this  in- 
the  title  Justification  of  Surstibs.  strument  could  be  reformed  so  as  to 

2.  See  also  an  insufficient  form  of  express  the  actual  intention  of  the 
recognizance  in  Ohio.  Smith  v.  Tap-  parties  upon  parol  proof  like  other 
pan  (Ohio)  176.  written     instruments,    and    enforced 

SV  The  Justice  in  this  case  inserted    against  the  surety, 
by   mistake   the    name    of    the    com- 
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bh.  Running  to  Mothkk. 

Form  No.  400 z. 
(a  Rev.  Swift's  Dig.  679.) 

Be  it  remembered,  that  on  the  eleventh  day  of  February ^  A.D.  t8P7, 
personally  came  before  Abraham  Kent^  Justice  of  the  Peace  for  the 
County  of  Middlesex^  John  Doe,  of  Haddam^  and  Leonard  A,  Ford^ 
of  E€tst  Haddam;  and  the  said  John  Doe^  as  principal,  and  the  said 
Leonard  A.  Fard^  as  surety,  acknowledged  themselves  to  be  jointly 
and  severally  bound,  and  indebted  to  Jane  Roe^  of  Haddam^  in  the 
sum  of  three  hundred  dollars. 

The  condition  of  this  recognizance  is  such  that,  if  the  ^xA  John 
Doe  shall  personally  appear  at  the  County  Court,  to  be  holden  at 
Haddam^  in  and  for  said  county,  on  the  third  Tuesday  of  March  next, 
to  answer  to  the  foregoing  complaint  of  the  said  Jane  Roe^  and  abide 
the  order  of  said  court  thereon,  then  this  recognizance  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

Abraham  Kent^  Justice  of  the  Peace. 

Form  No.  4002. 
(Precedent  in  Robinson  v.  Swett,  26  Me.  378.)^ 

Know  all  men  by  these  presents,  that  we,  William  H,  Swett  of 
Portland^  in  the  county  of  Cumberland  dXi^  State  of  Maine,  Truckman, 
as  principal,  and  Wm,  Swett,  of  Portland  aforesaid,  as  surety,  are 
held  and  stand  firmly  bound  and  obliged  unto  Ursula  F,  Robinson  of 
Portland  aforesaid.  Widow,  in  the  full  and  just  sum  of  two  hundred 
dollars,  to  the  payment  of  which  sum  well  and  truly  to  be  made  to 
the  said  Ursula  F.  Robinson,  her  certain  attorney,  heirs,  executors, 
administrators  or  assigns,  we  bind  ourselves,  jointly  and  severally, 
our  heirs,  executors  and  administrators,  firmly  by  these  presents. 
Wtness  our  hands  and  seals  thx^Jourth  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  dji^  forty.  The  condition 
of  this  obligation  is,  however,  such,  that  whereas  the  said  Ursula  F, 
Robinson  hath,  upon  her  examination  upon  oath,  taken  before  Charles 
Harding,  Esq.  one  of  the  justices  of  the  peace,  in  and  for  the  county 
of  Cumberland^  on  the  twenty-sixth  day  of  August,  in  the  year  of  our 
Lord  eighteen  hundred  2SiA  forty,  accused  the  said  William  H.  Swett 
of  being  the  father  of  a  bastard  child,  of  which  she  has  been  delivered, 
and  the  said  justice  hath  ordered  him,  the  said  William  H,  Swett  to 
give  sureties  for  his  appearance  at  the  District  Court  for  the  Western 
District,  next  to  be  holden  at  Portland,  in  and  for  the  county  of 
Cumberland,  on  the  Jlrst  Tuesday  of  October  next,  then  and  there  to 
answer  to  the  said  accusation:  Now  if  the  said  William  H,  Swett 
shall  appear  at  said  Court,  and  answer  to  the  said  accusation,  and 
abide  the  order  of  Court  thereon,  this  bond  shall  be  void;  otherwise 
shall  remain  in  full  force  and  virtue. 
Signed,  sealed  and  delivered, )  William  If,  Swett,        Tseal^ 

in  presence  of  Asa  Bailey,    )  William  Swett,  Qseal) 

1.  After  the  passage  of  an  act  estab-  statutes  were  in  force,  a  justice  of  the 
Hshing  a  municipal  court  in  the  citj  peace  had  no  jurisdiction  over  com- 
of  Portland    and    before    the    revised    plaints  under  the  Bastardy  act  where 
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Form  No.  4003. 

(jCommencing  as  in  Form  No.  S989y  and  continuing  dawn  to  *) 

The  condition  of  this  obligation  is  such,  That  whereas  the  said  Jane 
Roe  hath  on  her  complaint,  examination  and  accusation  on  oath, 
taken  on  *  oath  before  Abraham  Kent  Esquire,  a  justice  of  the  peace 
within  and  for  the  said  county  of  Worcester  on  the  first  day  of 
October  accused  the  ^\di  John  Doe  —  and  against  whom  she  has  insti- 
tuted a  prosecution  —  as  being  the  father  of  a  bastard  child,  of  which 
she  is  pregnant,  and  which,  if  born  alive,  may  be  a  bastard,  and  the 
said  Justice  hath  ordered  him  the  %2X^  John  Doe  to  give  bond  with 
sufficient  sureties  in  the  said  sum  of  three  hundred  dollars,  to  appear 
and  answer  to  said  complaint  at  the  Superior  Court,  to  be  holden  at 
Worcester  within  and  for  the  county  of  Worcester  on  the  second  Mon- 
day of  December  next,  and  to  abide  the  order  of  the  court  thereon. 

Now  therefore,  if  the  said  John  Doe  shall  appear  at  the  said 
Superior  Court  and  answer  to  the  said  complaint  and  abide  the  order 
of  the  court  thereon,  then  this  bond  shall  be  void :  otherwise  it  shall 
remain  in  full  force  and  virtue. 

Signed  and  sealed  in  presence  of  i  ,  ^^  ^  ^g^^^. 

Form  No.  4004. 

(Aiken's  Prac.  F.  336.)' 

Orange  county,  ss.  Be  it  remembered,  that  on  the  fifth  day  of 
Mayy  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 

both  parties  lived  in  Portland,  and  had  that  whereas,  by  the  consideration  of 

no  authority  to  require  a  bond.     This  the   County  Court,    of    the    county    of 

bond  was  consequently  held  void,  hav-  Grand  Isle  aforesaid,  at  a  term  of  said 

ing  been  taken  by  direction  of  a  justice  court,    holden   at  North    Hero  on  the 

of  the  peace  in  that  place  and  during  Tuesday  next  after  the  fourth  Tuesday 

that  time.     It  was  in    correct    form,  of  Aprils  A.  D.  iS^tf,  the  said  Amanda 

however,  and  under  the  present  statute  Ackerson  recovered  judgment,  in  a  com- 

taken   by   the  proper  authority.     Me.  plaint  of  bastardy  in  her  favor,  against 

Rev.  Stat.  (1882),  c.  97,  §  3.  the  said  Elnathan  Allen^  ^</,  and  said 

1.  Freoedents. — The  following  prece-  court,  at  said  term  thereof,  thereupon 

dent  may  be  found  in  Hand  v.  Allen,  made  the  following  order  in  said  case, 

25  Vt.  104:  that  the  said  Elnathan  Allen^  ad^  pay 

^^ North  Hero^  fune  istK  A.  D,  18-^^,  the  said  Amanda^  the  sum  of  thirty  ^o\. 

then     personally    appeared    Elnathan  lars  and  the  costs  of    said  complaint, 

Allen^  ad^  of  Grand  Isle^  in  said  county,  taxed  and  allowed  at  the  further  sum 

as  principal,  and  Samuel  Adams ^  Will^  of  twenty-eight  doliATS  and yf/Z/^w  cents, 

iam     Brown^   fohn    Reynolds^    Reuben  to  be  paid  by  the^rj/  day  of  November^ 

Sampson^  Samuel  A  llem.Ti&  fohn  Charn^  A.  D.   18^5,  and    the  further   sum    of 

berlain^  all   of  Grand  Jsle^    as   surety,  thirty  dollars,   to  be  paid  by  the  first 

and   acknowledge   themselves    jointly  day  of  November ^  A.  D.  18^6,  and   the 

and  severally  indebted  to  Amanda  Ack-  further  sum  of  thirty  dollars,  to  be  paid 

erson^  of  Grand  Isle,  in  the  sum  of  ttvo  by  the  first  day   of  November,  A.   D. 

hundred  dollars,  to  be  levied  on  their,  18^,   and  the   further   sum   of  thirty 

and  each  of  their  goods,  chattels,  lands  dollars,  to  be  paid  by  the  first  day  of 

and  tenements,  and  for  want  thereof  November,  A.  D.  1^48,  and  stand  com- 

on  their  bodies,  if  default  be  made  in  mitted  until  sentence  be  complied  with  ; 

the  condition   following :    The  condi-  and  whereas  the  said  Elnathan  Allen, 

tion  of  the  above  recognizance  is  such,  ad,  is  now  confined  in  jail,  upon  said 
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seven,  before  Abraham  Kenty  Justice  of  the  Peace  in  and  for  said 
county  of  Orange ^  personally  appeared  Richard  Roe^  of  Chelsea,  in 
said  county^  principal^  and  Samuel  Shorty  of  said  Chelsea^  surety,  and 
acknowledged  themselves  jointly  and  severally  indebted  to  Jane  Doe, 
of  said  Chelsea,  in  the  sum  oifive  hnndred  doWaiTS,  to  be  levied  of  their 
and  each  of  their  goods  and  chattels,  lands  and  tenements,  and  for 
want  thereof,  on  their  bodies,  if  default  be  made  in  the  condition  fol- 
lowing : 

The  condition  of  the  above  recognizance  is  such,  that,  whereas,  the 
said  fane  Doe,  single  woman,  did  on  the  twenty-fifth  day  of  April,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  mnety-seven,  in 
writing,  and  on  her  oath,  before  said  justice,  charge  the  said  Richard 
Roe  with  having  begotten  a  child  upon  the  body  of  her  the  said  Jane 
Doe  on  or  about  the  twenty-fifth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-seven,  at  Chelsea,  in  said 
county,  and  with  being  the  father  of  said  child,  which  said  child,  when 
born,  will,  unless  prevented  by  a  prior  marriage,  be  a  bastard  (or  and 
which  scud  child  hath  since  been  born  a  bastara)  ;  Now,  therefore,  if  he, 
the  said  Richard  Roe  shall  personally  appear  before  the  County  Court 
next  to  be  holden  at  Chelsea,  within  and  for  said  county  of  Suffolk, 
and  abide  and  perform  such  order  or  orders  as  the  said  court  shall 
make  in  the  premises,  then  this  recognizance  to  be  void,  otherwise  of 
force. 

Taken  and  acknowledged  thi^  fifth  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-seven,  before  me. 

Abraham  Kent,  Justice  of  the  Peace. 

(JH)  Before  a  Municipal  Court. 

Pomi  No.  4005. 

{Commencing  as  in  Form  No.  J^OOS,  and  continuing  down  to  *)  oath 
before  the  justices  of  the  Municipal  Court  for  the  Charlestown  district 
of  the  city  of  Boston^  holden  in  said  Charlestown  District,  within  and 
for  the  county  of  Suffolk,  on  the  first  day  of  October  (concluding  cts  in 
Form  No.  JfiOS. 

(c)  Before  a  Police  Court. 

Form  No.  4006. 

(Commencing  as  in  Form  No.  JfiOS,  and  continuing  down  to  *)  oath 
before  the  Justices  of  the  Police  Court  of  the  city  of  Chelsea,  holden 
at  said  Chelsea,  within  and  for  the  county  of  Suffolk,  on  the  first  day 
of  October  {concluding  as  in  Form  No.  JfiOS.) 

judgment  and  order  — Now  if  the  said  This  recognizance  was  held  to  be 

Ehiatkan  shall  well  and  faithfully  pay  not  void,  although   the  order  of    the 

•aid  judgment,  and  comply  with  said  court,  for  the  performance  of  which  it 

order  of  said  court,  then  this  recogniz-  was  conditioned,  included  the  payment 

ance  to  be  void,  otherwise  to  be  and  of  a  sum  over  due  and  unpaid  at  the 

remain  in  full  force.     Taken  and  ac-  time  the  recognizance  was  taken, 

koowledged   before  JVallis  Mott,  Judge  See  also  a  precedent  in  Simmons  v. 

9f  County  Court:*  Adams,  15  Vt.  677. 
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(d)  Before  a  District  Court, 

Pom  No.  4^^^* 

{Commencing  as  in  Form  No.  J^S^  and  continuing  down  to  *)  oath 
before  the  justices  of  the  First  Barnstable  District,  holden  in  Bourne 
within  and  for  said  district,  on  the  first  day  of  October  (concluding 
as  in  Form  No,  4003.) 

(2)  On  Complaint  of  a  Town  Officer. 

Form  No.  4008. 

(Commencing  as  in  Form  No,  3992,  and  continuing  down  to  *\  The 
condition  of  this  obligation  is  such,  that  whereas,  on  the  z9th  day 
of  Augusty  A.  D.  i8P5,  Oliver  Poor,  an  overseer  of  the  poor  of  the 
city  of  Carrollton,  in  the  county  of  Greene  and  state  of  Illinois^  made 
his  complaint  under  oath  before  Abraham  Kent,  Esq.,  a  justice  of  the 
peace  in  and  for  the  county  of  Greene  aforesaid,  charging  John  Doe 
with  being  the  father  of  a  male  (or  female)  bastard  child,  of  which 
one  Jane  Roe,  a  single  woman  of  said  city  of  Carrollton,  was  deliv- 
ered, the  16th  day  of  August,  A.  D.  iZ96,  and  which  said  child  is 
still  living,  and  liable  to  become  a  charge  on  the  said  town ;  and  the 
said  John  Doe  having  been  duly  arrested  on  the  said  complaint  (con- 
cluding as  in  Form  No.  3992,) 

e.  After  an  Adjoumment. 

Form  No.  4009. 

(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  492,  No.  299.)' 

(Commencing  as  in  Form  No,  3999,  and  continuing  down  to  *) 
Whereas,  The  above  named  John  Doe  has  this  day  been  brought 
before  Abraham  Kent  and  Brady  Wendell,  two  justices  of  the  peace 
in  and  for  the  county  of  Suffolk,  charged  upon  the  oath  of  Jane  Roe 
with  being  the  putative  father  of  a  bastard  child,  lately  born  to  her 
at  Northport,  and  the  said  justices  having  convened  according  to 
law  to  examine  into  the  facts  and  circumstances  of  the  case  and 
adjudicate  respecting  the  filiation  of  said  bastard  child,  and  the 
maintenance  thereof ; 

And  Whereas,  At  the  request  of  the  said  John  Doe,  for  sufficient 
reasons  given,  the  said  justices  have  determined  to  adjourn  the  said 
examination  and  adjudication  upon  the  execution  of  this  bond  until 
the  thirteenth  day  of  March,  next,  at  the  oflSce  of  Abraham  Kent,  in 
the  town  of  Huntington  in  said  county.  So,  therefore,  the  condition 
of  this  obligation  is  such  that  if  the  said  John  Doe  shall  personally 
appear  before  the  said  justices  at  the  time  and  place  aforesaid,  and 
not  depart  therefrom  without  the  leave  of  said  justices,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

1.  This  form  fulfills  the  requirements  of  N.  Y.  Code  Crim.  Proc.,  g  849  as  am*d 
Laws  1894,  c.  321;  I  Birds.  Rev.  Stat.  (1896),  p.  252,  g  12. 
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Sealed  and  delivered  in  presence  of  ^ 
Abraham  Kent, 


John  Dee,  (seal) 


Brady  Wendell.  (  Sanmel  Short,     (ssal^ 

Justices.         J  William  West,   ^seal) 


{JustificcUian  of  Sureties.y^ 

2.  To  Obey  Final  Jadymont  of  Court.^ 

1.  For  the  various  forms  connected  Maifu.  —  Rev.    Stat.    (1883).    c.    97, 

with  the  justification  of   sureties  con*  §  7. 

suit  the  tiUe  Justification  OP  SuRKTiBS.  Massac kus fits,  —  Pub.  Stat.  (1883),  c 

8.  TTnAfftakiBg  to  Perftmn  Fiiud  Ofdar  85, 1 15. 

i&  laitazdy.  —  For  the  provision   gov-  Ivew  Hampshire,  —  Pub.  Stat.  (1891), 

eraing  such  undertakings  see  the  fol-  c.  87,  %  4. 

lowing  statutes  :  Vermont,  —  Stat.  (1894),  §  2718. 

AlaJama,  —  Code  (t886)  ,  §4854.  Under  some  circumstances,  however, 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  the  bond   in  Maim  and  New  Hamp^ 

§  466.  shire  may  run  to  the  town  and  to  the 

Connecticut.  —  Gen.     Stat.    (1888),    %  selectmen  of    the   town    respectively. 

iao8.  See  statutes  cited. 

DeUfUfare,  —  Laws  (1893),  p.  603,  §  7.  To  Town  or  County.  —  The   bond  or 

.  Florida.  —  Rev.  Stat.  (1893),  §  3o8d.  undertaking  runs  to  the  town  in  the 

Illinois. — Starr.   &   C.    Anno.    Stat,  following  states: 

(1896),  p.  536,  par.  8.  Maine, -^  Rev.    Stot.   (1883),   c.   97, 

Kansas.  —  Gen.  Stat.    (1889),  §  3364.  ft  7. 

Maine,  —  Rev.    StaL    (1883),    c.   97,  Wisconsin.  —  i   Sanb.    k,    B.   Anno. 

§7-  Sut.(l89i),§i536. 

Massachusetts.  —  Pub.  Stat.  (1883),  c.  And  to  the  selectmen  of  the  town  in 

85,  §  15.  New  Hampshire.     Pub.  Stat.  (1891X  c. 

Michigan,  —  How.  Anno.  Stat.  (1883),  87,  §  4. 

1 9008.  In  both  Maine  and  New  Hampshire 

Mitmesata.^^Stat.  (1894),  ft  3045.  the  bond  under  certain  circumstances 

Mississippi,  —  Anno.     Code     (i893)»  may  also  run  to  the  mother  of  the 

1 261.  bastard  child.     See  statutes  cited. 

yew  Hampshire,  —  Pub.  Sut.  (1891),  In  Wisconsin  the  bond  or  undertak- 

c  &7(  §  4-  ing  n>ay  also  run  to  the  county,      i 

New  Jersey.  —  Gen.    Stat.    (1895),  p.  Sanb.  &  B.  Anno.  Stat,  (i  891),  ft  1536. 

142,  §  4  ;  p*  143,  ft  13.  And  to  the  county  commissioners  in 

New    York.  —  X     Birds.    Rev.    Stat.  Minnesota,     Stat.  (1894),  ft  3045. 

(X896),  p.  353,  §  7  ;  p.  353,  ft  14.  To    Overseers^    etc,^   of    Poor,  —  In 

North  Carohna,  —  I  Code(i883),  ft  It.  Michigan  and  Rhode  Island  the  bond 

North  Dakota.  —  Rev.   Codes  (1895),  or  undertaking  runs   to  the  superin* 

§  7847.  tendent  and  overseers  of  Hie  poor  re- 

Ohio.  —  Rev.  Stat.  (1895),  ft  5636.  spectively.      How.  Anno.  Stat.  Mich. 

Pennsylvania,  ^"BrigtiX,     Pur.    Dig.  (1883),  ft  30o8;   Gen.  Laws  R.  I.  (1896), 

(1894).  p.  507.  ft  213.  c.  81.  ft  4. 

Rhode  Island.  —  Gen.  Laws  (1896),  c.  To  the  State,  —  In  the  other  states 

81,  ft  4.  the  undertaking  runs  to  the  state.  See 

Tennessee.  —  Code  (1896),  ft  7345.  the  statutes  cited  supra  in  this  note. 

Vermont.  —  Stat.  (1894).  §37x8.  Anmiiit  of  trndorteUag. — As  a  gen- 

West    Virginia,  —  Code    (1887),    p.  eral   rule    the   amount  of   the   uader- 

653,  S  4.  taking  is  left  to  the  discretion  of  the 

Wisconsin.  —  i  Sanb.   &  B.    Anno,  court  making  the  final  order.     In  Ala^ 

•  Stat.  (1889),  ft  1536-  bama    and    Delaware^    however,   it    is 

Y«  Vhim    VBdartaUiif    Bun  —  To  fixed  at  $300,  and  in  Mississippi  at  not 

if0/^..^Xhe    bond    or    undertaking  more  than  $1,000. 

'ups  to  the    mother   of  the  basurd  Alabama,.  —  Code  (x886),  ft  4854. 

^iM  in  the  following  states  :  Delaware.  —  Laws  (1893),  p.  603,  ft  7. 

C^tnecHcut.  -*-  Gen.     Stat.    (1888),    ft  Mississippi,  —  Anno.  Code  (1893),  ft 

i»8.  a6i. 
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Fonn  No.  4  o  z  o . 

{Commencing  as  in  Form  No,  3992^  and  continuing  dawn  to  *)  The 
condition  of  this  obligation  is  such  that,  whereas,  at  the  October  term^ 
i8P^,  of  the  county  court  of  Greene  county,  the  Honorable  John 
Marshall^  Judge,  presiding,  the  above  bounden  yit?^«  Doe  was  by  the 
jury  found  guilty  of  being  the  father  of  a  male  (or  female)  bastard 
child  on  a  charge  of  bastardy  preferred  against  him  by  Jane  Roe^  the 
mother  of  the  said  child,  (or  by  Samuel  Shorty  an  Overseer  of  the  Poor 
of  the  city  of  Carrollton,  or  other  officer  as  the  case  may  be).  And 
whereas  the  said  court  did  order  and  adjudge  that  the  ^djohn  Doe 
pay  to  the  said  Ja?ie  Roe^  (or  to  the  clerk  of  the  said  county  court  or  to 
the  Overseers  of  the  Poor^  of  the  city  of  Carrollton^  or  other  officer,  as 
the  case  may  be)  for  the  support,  maintenance  and  education  of  the 
said  bastard  child  of  the  said  Jane  Roe,  the  sum  of  one  hundred 
dollars  for  the  first  year  after  the  birth  of  said  child;  which  was  bom 
on  the  first  day  of  August y  A.  D,  i8P^,  and  fifty  dollars  for  each 
year  for  nine  years  thereafter,  such  payments  to  be  made  in  equal 
installments,  to  wit,  on  the  first  day  of  November ^  February ^  June  and 
September  of  each  year: 

Now  therefore  the  condition  of  this  obligation  is  such  that  if  the 
above  bounden  John  Doe  shall  well  and  truly  pay,  or  cause  to  be  paid^ 
the  said  installments  of  money  as  they  may  become  due  to  the  said 
Jane  Doe  (or  to  the  cUrk  of  the  said  courts  or  to  the  said  Samuel  Shorty 
Overseer  of  the  Poor^  of  the  city  of  Carrollton  as  aforesaid^  and  his  suC' 
cessors  in  officCy  as  the  case  may  be),  for  the  uses  and  purposes  set 
forth  in  the  order  and  judgment  of  said  court  recited  above,  and 
shall  fully  comply  with  the  order  and  judgment  of  said  court 
rendered  in  the  said  case,  and  with  all  the  terms  and  conditions 
thereof,  then  this  obligation  to  be  void,  otherwise  {concluding  as  /« 
Form  No.  S989,) 

Porm  No.  4  o  z  z . 
(Barb.  A  C.  Gen.  Stat.  Ky.  (1894),  §  179.) 

We,  John  DoCy  principal,  and  Samuel  Short,  surety,  undertake  that 
we  will  pay  to  the  commonwealth  of  Kentucky  such  sums  as  may 
hereafter  be  adjudged  against  John  Doe,  now  standing  charged  in 
the  county  court  of  Bourbon  with  being  the  father  of  a  bastard  child^ 
of  which  Jane  Roe  is  the  mother,  in  such  instalments  as  the  court 
may  hereafter  direct.  John  Doe,  (seal^ 

Samuel  Short,    (seal) 
Attest:  John  Hancock, 

CouHty  Clerk. 

Form  No.  4  o  z  a . 

(Precedent  in  Such  v.  State,  55  N.  J.  L.  290.) 

Know  all  men  by  these  presents,  that  we, .  Thonuis  Carpenter  and 
George  Such  are  held  and  firmly  bound  unto  the  State  of  New  Jersey 
in  the  sum  of  one  thousand  dollars  to  be  paid  to  the  said,  the  State  of 
New  Jersey,  to  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  and  each  and  each  of  us,  jointly  and  severally,  and  our 
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and  each  and  evei^  of  our  heirs,  executors  and  administrators  firmly 
by  these  presents.  Sealed  with  our  seals  and  dated  the  twenty-fifth 
day  oijune^  eighteen  hundred  and  eighty-one.  The  condition  of  this 
obligation  is  such  that  whereas  Thomas  Carpenter^  at  the  April  Term 
of  the  Middlesex  County  Court  of  Quarter  Sessions y  was  convicted  of 
being  the  father  of  a  bastard  child  born  in  the  Township  of  Woodbridge^ 
Middlesex  County,  New  Jersey^  of  the  body  of  Joanna  ^  Jordon^  and 
that  the  said  child  is  chargeable  to  the  said  Township  of  Woodbridge. 
Now  therefore,  if  the  said  Thomas  Carpenter  shall  obey  and  comply 
with  the  order  of  filiation  heretofore  made  against  him  and  indemnify 
the  Township  of  Woodbridg^  and  each  and  every  of  the  Townships  of 
this  State  which  may  have  incurred  or  which  may  hereafter  incur  any 
costs  or  expense  by  reason  of  the  birth,  education  and  maintenance 
of  the  said  bastard  child  or  of  its  mother  during  her  confinement,  or 
from  all  actions,  suits,  troubles  and  other  charges  and  demands  what- 
soever, touching  or  concerning  the  same,  then  this  present  obligation 
to  be  void,  otherwise  to  be  and  remain  in  full  force  and  virtue. 

T  D,  Carpenter^     Tseal^ 
George  Suchy  (seal) 

Sealed  and  delivered  in  the  presence  of 

Howard  Wesner^ 

New  Brunswick^  N.  J. 

Form  No.  40x3. 

(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  494,  No.  303.)* 

{Commencing  as  in  Form  No,  3999,  and  continuing  down  to  *) 
Whereas,  Abraham  Kent  and  Christian  Williams ,  two  of  the  justices 
of  the  county  of  Suffolk,  have  this  day  made  and  signed  an  order  of 
filiation,  whereby  ^<V^r^/ J?^^^  is  adjudged  to  be  the  father  of  the 
bastard  child  of  Jane  Doe,  in  the  town  of  Huntington,  county  of 
Suffolk.  And  Whereas,  By  said  order  of  filiation  it  was  adjudged 
that  said  Richard  Roe  pay  to  the  superintendents  of  the  poor  of  said 
county  the  sum  of  two  dollars  per  week  while  said  child  remained  a 
charge  to  said  county;  And  Whereas,  The  said  j^/V^ir^j^^^  was  like- 
wise adjudged  to  pay  to  said  superintendents  the  sum  of  fifteen 
dollars  for  the  maintenance  and  support  of  the  said  Jane  Doe  during 
confinement  and  recovery,  and  also  to  pay  a  certain  amount  for  costs 
in  these  proceedings; 

Now,  therefore,  the  conditions  of  this  obligation  are  such  that  if 
the  said  Richard  Roe  shall  well  and  truly  observe  all  the  conditions 
of  said  order  of  filiation,  then  this  obligation  shall  be  void,  otherwise 
{concluding  as  in  Form  No.  S999.) 

1.  It  was   held  in  this  case  that  a  that  we,  Henry  Martin^  as  principal, 

bond   was    not    defective    which   de-  and  Hugh  Martin^  both  of  the  town  of 

scribed  the  mother  as  Joanna,  although  Fenner^  and  James  H,  Martin^  of  the 

her  name  on  the  trial  was  proven  to  town  of   Cazenovia^   in  the  county  of 

be  Julia  or  Julianna.  Madison^  are  held  and   firmly  bound 

1  Prwdmti.  —  In  Tillotson  v.  Mar-  unto  the  people  of  the  State  of  New  York 

tin,  40  Hun  (N.  Y.)  31S  is  the  follow-  in  the  sum  of  %soo^  ^^^  ^^^  payment 

log  bond:  whereof  to  said  people  we  bind  our- 

**  Know   all  men  by  these  presents  selves,  our  heirs,  executors  and  ad- 
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Ji^jS'^;£mcZty.   [  Before /^«  Han^^k,  Clerk  Superior  Conrt. 

Know  all  Men  by  tnese  Presents :  That  we,  A^^»  -Doe^  Samuel 
1  Short  and  WUliam  Wesi^  all  of  the  town  of  Kodungham  in  said 
county,  are  held  and  firmly  bound  unto  the  state  of  North  Carolina 
in  the  sum  of  three  hundred  dollars,  for  the  payment  of  which  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
severally. 

Signed  and  sealed  this  1st  day  of  October ^  i^96. 

Whereas,  The  said  /ohn  Doe^  at  a  term  of  the  Superior  Court  held 
for  the  county  of  Rochingham  on  the  third  Monday  in  September^  i8j^, 
was  adjudged  to  be  the  father  of  a  bastard  child  begotten  upon  the 
body  of  Jane  Roe^  of  said  county  ;  and  whereas,  it  was  also  ordered 
and  adjudged  by  said  court  that  the  said  John  Doe  pay  a  fine  of  ten 
dollars  to  the  school  fund  of  Rockingham  county,  and  the  further  sum 
of  fifty  dollars  as  an  allowance  to  the  said  Jane  Roe,  the  mother  of 
said  bastard  child,  and  also  the  costs  of  the  action.  The  amount  of 
said  judgment  was  adjudged  to  be  paid  in  installments  as  follows, 
to  wit :  (^Here  set  out  the  method  of  and  time  of  payment  as  ordered^ 

Now,  the  condition  of  the  above  obligation  is  such,  that  if  the  said 
John  Doe  shall  perform  the  conditions  of  the  judgment  in  action 

ministrators,    jointly    and    severally,  such  expenses,  then  this  obligation  to 

firmly  by  these  presents.     Sealed  with  be  void,  otherwise  of  force, 

our  seals  and   dated   this  —  day  of  ^^  Henry  Martin,        (seal) 

November^  i8<SV.    'I'he  condition  of  this  ^^  James  H,  Martin^  (SXAI.) 

obligation  is  such  that  whereas,  by  an  his 

order  this    day  duly   made  and  sub-  ^^  Hugh  X  Martin,    (seal) 

scribed  by  the  undersigned  justices  of  mark 

the  peace,  forming  a  Court  of  Sessions,  **  Sealed  and  delivered  in 

it    is  adjudged   that    the  said  Henry  the  presence  of 

Martin    is    the    reputed  father   of    a  ^* M,  McockUr, 

bastard  child,    born  of    the  body  of  **  The  penalty  and  sureties  approved 

Susan  Robertson^   on    the  tith  day  of  by  us.                      G,  H,  Benjamin^ 

March,  \%8t,  and  it  is  hereby  ordered  *''Burr  IVemieii, 

that  the  said  Henry  Martin  shall  pay  **  Justices  of  the  Peace.'* 

to  Ephriam  B,    TilUtson,  one  of  the  See  also  a  precedent  in  Staadring  v. 

overseers  of  the  poor  of  the  town  of  Moore,  i6  N.  Y.  Misc.  Rep.  (Fulton 

CazenoTfia,  in  said  county,  or  his  sue-  County  Ct.)  to6. 

cessors  in  office,  the   weekly  sum   of  1.  See  i  N.  Car.  Code  (1883),  %  3s* 

one  dollar  and  fifty  cents  each  and  See  also  an  old  precedent  in  Justices 

every  week,  to   become  due  and   be  v.  Stewart,  i  Dev.  &  B.  L.  ($.  Car.) 

paid  at  the   expiration  of   each  and  419,  where  the  condition  was  in  the  fol- 

every  four  weeks  from  this  date.    Now,  lowing  words : 

therefore,  if    the  said  Henry  Martin  **  The  condition  of  the  above  obliga- 

shall  pay  the  sums  for  the  support  of  tion  is  such,  that,  whereas,  a  certain 

said  bastard  child  as  the  same  is  or-  Samuel  Stewart  is  charged  with  having 

dered  by  said  justices  as  aforesaid,  or  a  certain  illegitimate  child  begotten  on 

as  shall  at  any  time  be  ordered  by  the  the  body  of  Lu^y  Show ;    now  if  the 

Court  of  General  Sessions  of  the  Peace  same  Samuel  Stewart,  his  heirs,  execu- 

of  said  county,  and  shall  fully  and  tors,  &c.,  shall  provide  for  the  support 

amply  indemnify  the  said  county,  and  and  maintenance  of  the  said  child  to 

every    other    county,    town    or    city,  the   indemnification  of   the  parish  of 

which    may    have    incurred    any  ex-  the  county  aforesaid,  and  shall  per- 

pense,  or  may  be  put  to  any  expense,  form   such  orders  as  the  court  shall, 

for  the  support  of  said  child  against  all  from  time  to  time,  make  in  the  prem- 
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above  mentioned,  and  every  part  thereof  at  the  time  specified,  and 
indemnify  the  said  county  from  any  and  all  charges  for  the  mainte- 
nance of  said  child,  then  the  above  obligation  is  to  be  void  ;  other- 
wise to  remain  in  full  force  and  virtue. 

Signed,  sealed  and  delivered  in  presence  of  )  John  Dae,  Tskal^ 

John  Hancock^  \  Samuel  Short,        f  sial^ 

ClerK  of  the  Superior  Court.  )  William  West.       (sbal^ 

Porm  No.  4015. 

(Grayd.  F.  Pa.  (1845),  152.) 

{Commetuif^  as  in  Form  No.  39S9,  or  Form  No,  S99By  and  continuing 

down  to  *.)    The  condition  of  this  obligation  is  such,  that  whereas, 

the  said  John  Doe  hath  been  adjudged  by  the  Court  of  Quarter  Sessions^ 

for  the  county  of  Erie^  which  was  begun  and  holden  at  Erie^  on  the 

first  day  of  October  last,  to  be  the  reputed  father  of  a  male  (or  female) 

bastard  child,  which  was  born  of  the  body  of  the  said  Jane  Roe^  on 

the  )^th  day  of  August^  last  past ;    and  the  court  did  thereupon 

order  {Here  insert  the  order  of  court ^  or  the  substance  thereof,)     Now, 

therefore,  if  the  said  John  Doe  shall  well  and  truly  comply  with  and 

perform  the  said  order,  and  accordingly  pay  unto  the  said  Jane  Roe 

towards  the  support  and  maintenance  of  the  said  child  the  sum  of 

(« the  order  may  be),  then  (concluding  as  in  Form  No,  39S9.) 

8.  To  Indemnify  Town  or  County.^ 

a.  In  General. 

FonnNo.  4016. 

(Precedent  in  East  Hartford  v,  Hunn,  3q  Conn.  500.) 

[{Cmmencif^  as  in  Form  No,  3989 ,  and  continuing  down  to  *.)]* 

The  condition  of  the  foregoing  bond  is  such,  that,  whereas  the  said 

Samel  Hunn,  Jr.y  is  the  father  of  James  Hunn^  an  illegitimate  child, 

and  is  liable  for  his  support,  and  whereas  the  legal  place  of  settlement 

^  said  child  is  in  said  town  of  East  Hartford^  and  in  the  event  that 

he  should  at  anv  time  be  unable  to  support  himself  said  town  is  in  the 

first  place  legally  chargeable  for  his  support,  against  which  liability  it 

is  the  duty  of  said  Samuel  Hunn,  Jr.,  to  indemnify  said  town.     Now 

jf  we,  the  said  obligors,  shall  at  all  times  see  that  said  James  Hunn  is 

5apported  without  expense  to  said  town,  and  fully  indemnify  and  save 

Aarmless  said  town  from  all  loss,  cost  and  expenses  of  every  kind 

which  said  town  may  incur  by  reason  of  his  becoming  chargeable 

thereunto,  then  this  bond  is  to  be  void,  otherwise  to  remain  in  full 

force.     \{Signed,  sealed,  and  witnessed  cu  in  Form  No.  3989,^^ 

ises,  then  this  obligation  to  be  void,  8.  The  words  to  be  supplied  within 

otherwise  to  remain  in  full  force  and  the  [  *]  will  not  be  found  in  the  reported 

virtue."  case. 

1.  See  the    statutes  cited  j«/ra  in  8,  The  signatures  do  not  appear  in 

flote  2,  p.   199,    for  provisions  for  a  the  bond  as  set  out  in  the  reported 

bood  to  indemnify  the  town  without  case. 
an  order  of  court  therefor. 
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Form  No.  4017. 

(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  490,  No.  294.)^ 

{Commencing  as  in  Form  No,  3999^  and  continuing  down  to  t. )  Now^ 
therefore,  the  condition  of  this  obligation  is  such  that  it  the  said 
John  Doe  shall  indemnify  the  said  county  of  Suffolk  (or  town  of 
Huntington)  and  every  other  county,  town  or  city,  which  may  have 
incurred  any  expense  for  the  support  of  such  child  or  its  mother 
during  her  confinement  and  recovery  therefrom  against  all  such 
expenses,  and  shall  pa^  the  costs  of  apprehending  the  said  John  DoCy 
and  of  any  order  of  filiation  that  may  be  made,  then  this  obligation 
to  be  void;  otherwise  (concluding  as  in  Form  No.  $999.) 

Form  No.  4018. 
(Grayd.  F.  Pa.  (1845),  "70 

Know  all  men  by  these  presents,  that  we,  John  Doe^  and  Samuel 
Shorty  of  the  township  of  Farmington,  in  the  county  of  Fayette^  and 
state  of  Pennsylvania,  are  held  and  firmly  bound  unto  Owen  Prince 
and  Oliver  Poor^  overseers  of  the  poor  of  the  said  township,  for  the 
time  being,  in  the  just  and  full  sum  of  three  hundred  dollars,  lawful 
money  of  the  United  States,  to  be  paid  to  the  said  overseers  of  the 
poor,  or  to  either  of  them,  or  either  of  their  certain  attorneys,  suc- 
cessors or  assigns,  to  which  payment  well  and  truly  to  be  made  we 
bind  ourselves  jointly  and  severally,  our  heirs,  executors,  and  adminis- 
trators, and  every  of  them  firmly  by  these  presents.  Sealed  with  our 
seals,  dated  the  first  day  of  December^  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-six. 

The  condition  of  this  obligation  is  such,  that  whereas  Jane  Roe^  of 
the  said  township,  single  woman,  is  now  pregnant  with  child,  (or 
hath  lately  been  delivered  of  a  male  or  female  bastard  child  in  the  town- 
ship aforesaid)  and  hath  charged  the  said  John  Doe  with  being  the 
father  of  the  said  child.  If  therefore  the  said  John  Doe  shall  and  do» 
from  time  to  time,  and  at  all  times  hereafter,  well  and  sufficiently 
save,  defend,  keep  harmless,  and  indemnify  the  said  Owen  Prince  and 
Oliver  Poor^  and  their  successors,  overseers  of  the  poor  of  the  said 
township  of  Farmington  for  the  time  being,  and  also  all  the  inhabitants 
of  the  said  township,  of  and  from  all  expenses,  costs,  charges,  and 
damages  whatsoever,  which  shall  or  may  hereafter  happen  or  accrue, 
for  or  by  reason  or  means  of  the  birth,  maintenance,  education,  or 
bringing  up  of  the  said  child  (or  of  such  child  or  children^  wherewith 
the  said  Jane  Roe  now  goeth)  and  of  and  from  all  actions,  suits,  troubles, 
and  demands  whatsoever,  touching  or  concerning  the  same,  then  this 
obligation  to  be  void,  otherwise  to  be  and  remain  in  full  force  and 
virtue.  John  Doe.  •  (seal^ 

Samuel  Short,      (seal) 

1.  This  form  is  drawn  nnder  N.  Y.  Code  Crim.  Proc.,  g  844  as  am'd  Laws 
Z895,  c  880;  I  Birds.  Rev.  Stot  (1896),  p.  35a,  g  7.  sub.  i. 
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I).  After  Comppomlsewlth  Mother.* 

Fonn  No.  4  o  z  9 . 

(Precedent  in  Hamden  v,  Merwin,  54  Conn.  419.)* 

Know  all  men  by  these  presents  that  I,  Nathan  P,  Merwin^  of  the 
town  of  Wocdbridge^  in  the  county  of  New  Haven^  in  consideration 
that  neither  the  town  of  Hamden  in  said  county,  nor  the  parents  of 
Jennie  Z.  Downs  of  said  Hamden^  do  institute  any  legal  proceedings 
against  me  of  any  kind  or  nature  on  account  of  the  said  Jennie  Z. 
Downs  being  pregnant  with  an  illegitimate  child,  or  for  the  support 
of  said  illegitimate  child,  or  for  the  support  or  nursing  of  the  said 
Jennie  Z.  Downs  during  her  confinement,  do  hereby  covenant  and 
agree  to  and  with  the  said  town  of  Hamden  and  with  the  selectmen 
thereof,  that  said  child  of  said  Jennie  Z.  Downs  shall  not  be  or 
become  a  charge  or  expense  to  said  town  of  Hamden  nor  to  the 
selectmen  thereof  during  such  time  as,  under  the  statute  laws  of  this 
state,  the  person  accused  of  begetting  such  child  would  be  liable  for 
the  support  of  such  child,  and  only  to  an  amount  not  exceeding  the 
amount  to  which,  under  said  statute  laws,  the  person  accused  of 
begetting  such  child  would.be  liable  ;  and  provided  that  neither  said 
town  nor  the  selectmen  thereof  shall  furnish  any  money  or  supplies 
to  said  Jennie  Z.  Downs  nor  to  said  illegitimate  child  when  born, 
nor  take  any  legal  proceedings  for  the  support  of  said  child  or  the 
mother  thereof,  without  giving  me  notice  in  writing  one  week  prior 
thereto  of  the  intention  to  do  so,  and  provided  that  neither  said 
town  of  Hamden  nor  the  said  Jennie  Z.  Downs  nor  the  parents  of 
said  Jennie  shall  institute  any  legal  proceedings  for  either  the  sup- 
port of  said  child,  or  for  causing  the  pregnancy  of  said  Jennie  Z. 
Downs^  with  the  consent  of  said  town.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal  this  1th  day  of  December^  A.  D. 
18515.  Nathan  P,  Merwin,    (seal) 

Form  No.  4030. 

Know  all  men  by  these  presents,  that  we,  John  Doe^  Samuel  Short 

and  Wiiliam  West,  residents  of township,  county  of  

and  state  of  Ohio,  are  held  and  firmly  bound  unto  the  trustees  of 
township,  in  the  county  and  state  aforesaid,  and  their  suc- 

1.  VndartaUBg  to  IndaBudilf  Town  or  **  shall  pay  unto  the  said   the  Inhab- 

Cinmtj  Aftor  Oompromlso  with  Xotiur.  —  itants  of  the  township  of  Bordentown^ 

For  statutes  governing  such  undertak-  or  to  its  successors  and  assigns,  the 

lags  see  the  following :  sum  of  $^.jro  each  and  every  week,  to 

Minnesota,  —  Stat.  (1894),  %  2041.  the  overseer  of  the  poor  for  the  time  be- 

Nebraska,  —  Consol.    Stat.    (1893),  {J  log  of  the  said  township  of  Bordentown^ 

1977.  to  be  applied  to  and  for  the  support  of 

North  Dakota,  —  Rev.  Codes   (1895),  a  certain  female  bastard  child,  of  whom 

%  7841.  Willietm    Wallace   one   of    the  parties 

OHo.  —  Rev.  Stat  (1894),  %  5617.  hereby  bound,  is  the  father,  for  and 

Wisconsin,  —  I   Sanb.   &    B.  Anno,  during  such  period  of  time  as  the  said 

Stat  (1889),  g  1533.  bastard  child  shall  or  may  be  charge- 

t.  See  also  a  precedent  in  Borden-  able  to  the  said  township,  then  the  said 

town  V,  Wallace,  50  N.  J.  L.  13,  where  obligation  is  to  be  void,  otherwise  to 

the  condition  was   that  the  obligors  be  and  remain  in  full  force  and  vlrtuot" 
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cessors  in  office,  in  the  sum  of  one  thousand  dollars,  {^fiOOJQG)  for  the 
payment  of  which,  well  and  truly  to  be  made,  we  jointly  and  severally 
bind  ourselves. 

Sealed  with  our  seals  and  dated  this  first  day  of  October^  A.  D. 
i8Ptf.  The  condition  of  this  obligation  is  such,  that  whereas  the 
above  bounden  John  Doe  has  been  arrested  upon  a  warrant  issued  by 
Abraham  Kent,  a  justice  of  the  peace  in  and  for  said  county,  on  the 
complaint  of  fane  Roe^  an  unmarried  woman,  resident  of  said  township, 
for  being  the  father  of  a  bastard  child  with  which  the  said  Jane  Roe 
is  now  pregnant  (or  of  which  the  said  Jane  Roe  has  been  delivered)  and 
the  said  John  Doe  has  compromised  with  and  satisfied  the  said  Jane 
Roe  in  the  premises,  in  pursuance  of  law. 

Now,  if  the  said  bastard  child  shall  not  become  a  township  charge 
upon  any  township  in  the  state  of  Ohio,  then  this  obligation  shall  be 
void;  otherwise  to  be  and  remain  in  full  force  in  law. 

Signed  in  presence  of )  John  Doe.  Tseal^ 

Joseph  Hunt,         \  Samuel  Short.      (sealS 

Henry  Smith.         )  William  West.      (sealS 

Taken  and  acknowledged  before  me,  the  day  and  year  aforesaid. 

Abraham  Keni^ 

Justice  of  the  Peace. 

4.  To  Seeure  Payment  to  Mother  Towards  Support  of  Child. 

Form  No.  4031. 

(Grayd.  F.  Pa.  (1845),  151 0 

(Commencing  as  in  Form  No.  3989^  and  continuing  dawn  to  *  ).  The 
condition  of  this  obligation  is  such,  that  whereas  the  said  Jane  Roe 
hath  made  oath  before  Abraham  Kent^  Esq.,  one  of  the  justices  of  the 
peace  for  the  said  coun^  of  Chester^  that  the  above  bounden  John  Doe  is 
the  father  of  a  male  (or  female)  bastard  child,  of  which  she  hath 
lately  been  delivered,  and  the  said  John  Doe  hath  thereupon  agreed 
to  assist  the  said  Jane  Roe  in  the  support  and  maintenance  of  the  said 
child,  now,  therefore,  if  the  said  John  Doe^  his  heirs,  executors,  or 
administrators,  shall  well  and  truly  pay  to  the  said  Jane  Roe^  her 
heirs,  executors,  or  administrators,  toward  the  support  and  mainte- 
nance of  the  said  child,  the  sum  of  one  dollar  per  week,  for  each  and 
every  week,  from  the  first  day  of  December,  iS96,  during  the  term  of 
seven  years,  if  the  said  child  shall  so  long  live;  then  this  obligation 
(concluding  as  in  Form  No.  3989.) 

VL  THE  SUBP(ENA.i 

1.  In  General. 

Form  No.  4022, 


ty.  f  ^• 


State  of  Wisconsin, 
Walworth  County. 
The  State  of  Wisconsin  to  Samuel  Short :    You  are  hereby  com- 


1.  For  the  formal  parts  of  a  subpoena  in  a  particular  jurisdiction  consult  the 

title   SUBPCENAS. 
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manded  personally  to  appear  before  me,  the  undersigned,  a  justice  of 
the  peace  of  said  county,  on  the  fint  day  of  December^  A.  D.  iZ96^ 
at  10  o'clock  A,  M.,  at  my  office  in  said  county,  to  testify  on  behalf 
of  Ja/u  Doe  touching  the  father  of  a  bastard  child,  whereof  Jane 
Dot  alleges  that  she  is  now  pregnant,  and  any  other  knowledge  you 
may  have  touching  the  matter,  then  and  there  to  be  examined  into 
before  said  Justice. 

Given  under  my  hand  at  Elkhorn,  this  SJ^ih  day  of  November^  A.  D. 
i896.  Abraham  Kent^  Justice  of  the  Peace. 

2.  In  New  York. 

Form  No.  4023. 
(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  491,  No.  297.) 

State  of  New  York, )  ^ 
County  of  5«/i7/^.     \^' 

In  the  name  of  the  People  of  the  State  of  New  York:  To  John 
Den  and  Richard  Fen  :  You  are  hereby  commanded  that,  laying  all 
other  matters  aside,  you  and  each  of  you  personally  appear  before 
Abraham  Kent  and  John  Pierce^  justices  of  the  peace  of  the  county  of 
Suffolk^  at  the  office  of  Abraham  Kent,  in  the  town  of  Huntington^  on 
^t  fifteenth  day  of  February,  A.  D.  i8P7,  at  ten  o'clock  A.  M.  on 
that  day,  to  testify  the  truth  and  give  evidence,  according  to  your 
knowledge,  touching  the  father  of  a  bastard  child  of  which  Jane  Roe 
has  been  lately  (or  Vx  about  to  be)  delivered. 

Dated  at  Huntington,  this  sixth  day  of  February,  iS97, 

Abraham  Kent,  Justice  of  the  Peace. 

VIL  JUDGMENT  AND  ORDERS.^ 

1.  That  Patatiye  Father  Olve  Bond  for  Appearance  In 

Higrher  Court. 

1.  In  ecBflral. —  For  the  formal  parts  Kansas. — Gen.  Stat.  (1889),  %  3264. 

of   jadgments  and    orders  in    a  par-  Kentucky,  —  Barb,  ft   C.  Stat.  (1894) 

ticnlar  jarisdiction   consult  the    titles  §  174. 

Judgments  and  Orders.  Maine,  —  Rev.  Stat.  (1883),  c.  97,  §  7. 

For  varioas  statutes  governing  the  Massachusetts,  —  Pub.  Stat.  (1882),  c. 

judgment  or  order  for  the  support  and  85,  §  15. 

maintenance    of   a  bastard  child  see  Michigan, —  How.  Anno.  Stat.  (i88aX 

the  following:  §  2008. 

Aiabama.  —  Code  (1886),  %  4854.  Minnesota,  —  Stat.  (1894),  §  2044. 

Arkansas,  —  Sand,  ft  H.  Dig.  (1894),  North  Carolina,  —  i  Code  (1883),  g  32. 

1 466.  North  Dakota,  —  Rev.  Codes  (1895), 

Connecticut.  —  Gen.       Stat.       (1888),  §  7847. 

§  1208.  Ohio.  —  Rev.  Stat.  (1894),  §  5626. 

Delaware,  —  Laws  (1803),  p.  603,  §  7.  Rhode  Island. — Gen.    Laws    (1896), 

Florida,  —  Rev.  Stat.  (1892),  §  2082.  c.  81,  g  4. 

Illinois, — Starr    ft  C.    Anno.    Stat.  West  Virginia,  —  Code  (1887),  p.  652, 

(1896),  p.  516,  par.  8.  §  4. 

Indiana.  —  Homer's      Stat.      (1896),  Wisconsin. '— 1   Sanb.   ft    B.   Anno. 

S992.  Stat.  (1889).  §  1535. 

/nps.  —  Miller's  Rey.   Code  (1890),  See  also  precedents  of  judgments  or 

$473X*  orders  in  the  following  cases:  Trawlck 
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Form  No«  4024. 

(a  Rev.  Swift's  Dig.  679.) 

Middlesex  County,  ss. 

Be  it  remembered  that,  on  this  ninth  day  of  February^  A.  D.  i8P7, 
John  Doe^  of  Haddam  in  said  county,  is  brought  before  me,  Abraham 
Kent,  justice  of  the  peace  for  the  county  of  Middlesex,  at  Haddam, 
in  said  county,  by  virtue  of  a  warrant  issued  by  me,  on  the  complaint 
of  fane  Roe,  of  said  Haddam,  charging  the  said  John  Doe  with  being 
the  father  of  a  bastard  child,  on  her  body  begotten,  on  or  about  the 
thirteenth  day  of  March,  A.  D.  i8P5,  as  per  complaint  on  file ;  to 
which  complaint  the  said  John  Doe  pleads  that  he  is  not  guilty  in 
manner  and  form  as  therein  is  alleged  ;  and  I,  the  said  justice,  having 
examined  the  said  Jane  Roe  on  oath  concerning  the  matters  in  her 
said  complaint  alleged,  and  having  heard  the  testimony  adduced  by 
the  parties,  do  find  that  the  said  John  Doe  is  guilty  in  manner  and 
form  as  in  said  complaint  is  alleged  ;  and  thereupon  it  is  considered 
and  ordered  by  me  that  the  said  John  Doe  shall  become  bound,  with 
one  sufficient  surety,  unta  the  said  Jane  Roe,  in  the  sum  of  three 
hundred  dollars,  conditioned  that  the  said  John  Doe  shall  personally 
appear  before  the  Superior  Court,  to  be  holden  at  Haddam,  within  and 
for  said  county,  on  the  first  Tuesday  of  September  next,  to  answer  to 
the  charges  in  said  complaint,  and  abide  the  order  of  said  Court 
thereon,  and  stand  committed  until  sentence  be  performed. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  4025. 

Commonwealth  of  Massachusetts, 
Suffolk,  ss. 

At  the  Municipal  Court  for  the  Charlestown  district  of  the  city  of 
Boston,  holden  in  said  Charlestown  district  for  the  transaction  of  crim- 
inal business  within  and  for  the  county  of  Suffolk,  on  this  tenth  AdLj  of 
February,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-seven,  John  Doe  of  said  Boston,  is  brought  before  said  court  by 
virtue  of  a  warrant  in  due  form  of  law  issued  by  said  court,  under  its 
seal,  on  the  fifth  day  of  February  in  the  year  of  our  Lord  one  thou- 

V,  Davis,  4  Ala.  328;  Smith  v.  State,  Entsrsd.  —  A  judgment  in   a  bastardy 

73  Ala.  13;  Shiver  v.  State,  23  Ga.  230;  proceeding  will  not  be  reversed  because 

Turner  v.  Wilson,  49  Ind.  582;  Doyen  the  judgment  entry  omits  to  state  in 

V.  Leavitt,  76  Me.  248;  Brett  v.  Murphy,  whose  favor  the  judgment  is  entered, 

80  Me.  359;  Cross  v.  People,  lo  Mich,  the  statute  determining  with  unerring 

26;  State  V,  Overseer  of  Poor,  32  N.  J.  certainty   who  is  the    plaintiff.     Yar- 

L.  281;   McPherson  V.   McCoy,  2  Dev.  borough  v.  Judge,   15   Ala.    556.     See 

L.  (N.  Car.)  391;  State  v.  Brewer,  38  S.  also  G.  v.  A.,  16  Fla.  830. 
Car.  264;   State  v.  Howard,  i    Swan        Statemsnt  as  to  Plaoe  of  Child's  Birth. 

(Tenn.)  133.  —  It  is  not  indispensable  that  the  judg- 

iBSufioloiit  Judgment. — Where  a  judg-  ment    entry    itself    should    show    the 

ment  recited  that  it  found  '*  the  facts  county  in  which  the  child  is  born,  or 

in  said  original  and  supplemental  com-  in   which   the   mother   resided  at  the 

plaints  are  alleged,"  it  was  held  to  be  time  of  proving  the  charge,  provided 

insufficient.    Judson  v,   Blanchard,   3  this    sufficiently    appeared     from    the 

Conn.  585.  other   part  of  the  record.     Wilson  v. 

lUlvzt    to     Stato    la    whoso    Vavor  Judge,  18  Ala.  757. 
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sand  ei^ht  hundred  and  ftttuty-seven^  on  the  voluntary  complaint, 
examination,  and  accusation  of  /an€  Roe  of  Charlestown  in  the  said 
county  of  Suffolk^  in  said  commonwealth,  single  woman,  taken  on  oath 
before  said  court  on  ^t  fifth  day  of  February  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  mneiy-seven^  who  complains  and  saith 
that  she  is  pregnant  with  a  child,  and  that  the  said  child,  if  born 
alive,  is  likely  to  be  born  a  bastard,  and  accuses  John  Doe  of  Charles- 
town  in  said  county  of  Suffolk^  against  whom  she  desires  to  insti- 
tute a  prosecution,  of  being  the  father  of  said  child,  and  that  he  did 
beget  her  with  child  in  said  Charlestown  on  or  about  the  fifteenth  day 
of  May  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
mnety-seven,  at  the  house  of  Samuel  Short  in  said  Charlestown. 

The  said  Jane  Roe  therefore  prays  that  the  said  John  Doe  may  be 
apprehended  and  held  to  answer  to  this  accusation,  and  further  dealt 
with  thereon  according  to  law. 

And  the  said  complaint  is  read  to  the  said  John  Doe  and  after  a 
hearing  in  the  premises  the  said  John  Doe  is  ordered  by  said  court  to 
give  bond  with  sufficient  sureties  in  the  sum  of  two  hundred  dollars  to 
appear  and  answer  to  said  complaint  and  accusation  at  the  Superior 
court  to  be  holden  at  said  Boston^  for  the  transaction  of  civil  busi- 
ness, within  and  for  the  county  of  Suffolk,  on  the  first  Tuesday  of  May 
next,  and  to  abide  the  order  of  the  court  thereon,  and  that  he  stand 
committed  until  he  give  such  bond. 

Charles  S.  Sullwan,  Clerk. 

PoniiNo.403  6. 

State  of  Michigan,  \ 
County  of  Lenawee.  )     ' 

At  a  Justice  Court  held  in  and  for  the  township  of  Blissfield  in  said 
county,  on  this  tenth  day  of  February,  A.  D.  i8P7,  before  Abraham 
Kent,  one  of  the  justices  of  the  peace  of  said  county. 

John  Doe  of  Blissfield,  in  said  county,  is  brought  before  me,  the  said 
justice,  by  virtue  of  a  warrant  issued  by  me  on  the  third  day  of  Febru* 
ary,  A.  D.  i8P7,  on  the  complaint,  examination  and  accusation  of 
Jane  Roe  of  Blissfield,  in  said  county,  taken  in  writing  and  on  oath 
before  me,  on  the  tMrd  day  of  February,  A.  D.  i8P7,  who  complains 
and  says  that  on  the  tenth  day  of  January,  A.  D.  \W1,  she  was 
delivered  of  a  male  (or  female)  bastard  child,  which  said  child  was 
bom  alive  and  is  still  living  (or  she  is  pregnant  with  a  child,  which,  if 
horn  alive,  may  be  a  bastard)  and  accuses  said  John  Doe,  against  whom 
she  desires  to  institute  a  prosecution,  of  being  the  father  of  said  child, 
and  that  he  did  beget  her  with  child  in  Blissfield  in  the  county  of 
Lenawee,  on  or  about  the  eighth  day  of  April,  A.  D.  i8P7,  at  the 
house  of  one  John  Smith,  and  the  said  complaint  is  read  to  the  said 
John  Doe,  and  the  said  John  Doe  having  expressly  waived  his  right  to 
defense  before  the  said  justice  (or  the  said  John  Doe  having  been  heard 
in  his  defense  by  the  said  justice)  and  it  appearing  to  me,  the  said 
justice,  that  said  accusation  is  true,  the  said  John  Doe  is  ordered  by 
me  to  enter  into  recognizance,  himself  in  the  sum  of  five  hundred 
dollars,  with  two  sufficient  sureties  in  the  sum  of  two  hundred  and 
fifty  dollars  each,  to  appear  and  answer  to  the  said  complaint  at  the 
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next  term  of  the  circuit  court  for  the  said  county  of  Lenawte^  to  be 

held  at  the  city  of  Adrian  in  said  county^  oa  the day  of , 

A.  D.  i8P7,  and  to  abide  the  order  of  the  court  thereon,  and  that  he 
be  committed  to  the  common  jail  of  said  county  of  Lenawee  until  he 
shall  enter  into  such  recognizance. 

Given  under  my  hand  at  BUssJuU  in  said  county  of  Lenawee  this 
tenth  day  of  February,  A.  D.  i3P7. 

Abraham  Kent^  Justice  of  the  Peace. 

2.  That  Patati¥«  Fatlier  Stend  Clutrged  with  fMaintenance 

of  Child.' 

Form  No.  4027. 
(Cook's  N.  Y.  Code  Crim.  Proc  (1891),  p.  493,  No.  398.)' 

State  of  New  York,    I 

County  of  SuffM.  )  ^®- 

Whereas,  we,  Abraham  Kent  and  John  Pierce,  two  of  the  justices 
of  the  peace  of  the  county  of  Suffolk,  have  this  day,  in  pursuance  of 
the  statute  in  such  case  made  and  provided,  upon  the  application  of 
Oscar  Pierce,  one  of  the  superintendents  of  the  poor  of  the  saM 
county  of  Suffolk,  convened  at  the  town  of  Huntington  in  said 
county  of  Suffolk,  for  the  purpose  of  making  an  examination  and 
determination  touching  a  certain  child,  of  which  fane  Roe,  of  the 
town  of  Huntington,  in  said  county,  is  pregnant  (or  has  lately  been 
delivered^  and  which  is  likely  to  become  a  bastard,  and  of  which  John 
Doe  is  the  reputed  father;  and  whereas,  we  have  duly  examined  the 
said  Jane  Roe,  upon  oath,  concerning  and  touching  the  father  of  said 
child,  and  have  also  heard  all  other  proofs  and  allegations  in  refer- 
ence  thereto,  whereby  it  appears  that  said  child  is  likely  to  be  bom 
a  bastard,  and  become  chargeable  to  the  county  of  Suffolk,  and  that 
the  said  John  Doe  is  the  father  of  the  said  child. 

We  therefore,  after  due  examination,  hereby  adjudge  the  said  John 
Doe  to  be  the  father  of  the  said  bastard  child. 

And  we,  the  justices'  aforesaid,  do  therefore  order  that  the  said 
John  Doe  do  pay  to  the  superintendent  of  poor  of  the  county  of 
Suffolk  (or  to  the  overseer  of  the  poor  of  the  town  of  Huntington)  for 
the  support  of  said  child,  weekly  and  every  week,  the  sum  of^  i7Vi^ 
dollars,  so  long  as  the  said  child  shall  continue  chargeable  as  afore* 
said. 

And  whereas,  it  also  appears  that  Jane  Roe,  the  mother  of  said 
child,  is  in  indigent  circumstances,  we  do  further  order  and  determine 
that  the  said  John  Doe  pay  to  the  said  superintendent  (or  overseer) 
for  the  maintenance  and  support  of  said  Jane  Roe,  during  her  con- 
finement, the  sum  of  fifty  dollars.     And  we,  the  said  justices  afore- 

1.  tn    Alabama^  a    judgment  in    a  amendable.    Wilson  v.  Judge,  18  Ala. 

bastardy  proceeding  for  Sie  payment  757. 

of  a  certain  amount  a  year  without  8.  This  form  is  drawn  under  N.  Y. 

specifying  the. number  of  years  during  Code  Crim.  Proc,  §  850,  i  Birds.  Rev. 

which  the  payment  shall  be  made  is  Stat.  (1896),  p.  353,  g  13. 

erroneous.    Smith    t/.   State,    73  Ala.  S.  Or    this  order  may  be   made   by 

II.      Such  a  judgment,   however,    is  police  justices. 
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said,  do  further  certify  the  reasonable  costs  of  apprehending  and 
secaring  the  said  father  and  of  this  order  of  filiation  at  the  sum  of 
sUdan  dollars  and  sixty^three  cents. 
Dated  dX  Huniifigi4ni^  this  tetiih  day  of  February^  t8P7. 

Abraham  Kent, 
John  Pierce^ 

Justices  of  the  Peace.^ 

8.  That  PntatiTe  Father  and  Mother  Stand  Jointly  Charged 

with  HaintenaBee  of  Child. 

Form  No.  4028. 
(3  Rev.  Swift's  Dig.  661.; 

This  court  doth  find  the  facts  alleged  in  said  original  (or  sMd  origi- 
'ml  and  supplemental)  complaint  to  be  true,  and  that  the  said  John 
Doe  is  the  reputed  father  of  said  child  ;  that  the  necessary  lying-in 
expenses  amounted  to  the  sum  of  seventy-five  dollars,  and  the  neces- 
sary expense  of  the  maintenance  of  said  child,  to  the  fifteenth  day 
of  February^  iS97,  to  the  sum  of  thirty-two  dollars,  and  it  is  consid- 
ered by  this  court  that  the  said  Jane  Roe  do  recover  of  the  said 
John  Doe  one  half  of  the  said  sums,  amounting  to  fifty-three  dollars 
zn^  fifty  cents,  and  her  cost,  taxed  at  seventeen  dollars  and  thirty 
cents;  and  that  the  said  John  Doe  stand  charged,  jointly  with  the 
said  Jan€  Roe^  with  the  maintenance  of  the  said  child  for  ten  years 
next  following  said  fifteenth  day  of  February^  i8P7,  and  do  pay  her 
therefor  at  the  rate  of  one  dollar  and  fifty  cents  per  week;  and  that 
the  dark  of  this  court  do  issue  execution  therefor  at  the  end  of  every 
successive  period  of  three  calendar  months  from  said  fifteenth  day  of 
February^  i8P7,  for  so  much  as  shall  be  in  arrear  of  on€  dollar  and 
fifty  cents  per  week  at  the  end  of  each  of  said  periods  respectively,  so 
long  as  said  child  shall  live  in  said  term  of  ten  years.^ 

Form  No.  4039. 

(Precedent  in  In  re  Murphy,  33  N.  J.  L.  181.) 

State  of  N'ew  Jersey^  Essex  county,  ss.  —  The  order  oi  Jesse  Will' 
tarns  and  Charles  R.  Day^  esquires,  two  of  the  justices  of  the  peace 
in  and  for  the  said  county  of  EsseXy  made  the  fifth  day  of  June^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  2SidL  fifty-one^  con- 
cerning 2l  female  bastard  child,  lately  born  in  the  township  of  Orange 
aforesaid  of  the  body  of  Mary  Ann  Nicholson^  single  woman. 

Whereas  it  hath  appeared  unto  us,  the  said  justices,  as  well  upon 
the  complaint  of  the  overseers  of  the  poor  of  the  said  township  of 
Orange^  as  upon  the  oath  of  the  said  Mary  Ann  Nicholson^  that  she, 
the  said  Mary  Ann  Nicholson^  on  the  twenty-fifth  day  of  March^  now 

1.  See  Jif/ra,  note  3/p.  210.  tioned  that  the  %^\^  John  Doe  saive  the 

i.  If  desired,  a  dause  may  be  added  as  town  of  Haddam  from  any  expense  for 

follows :  "And  this  court  doth  further  the  maintenance  of  the  said  child,  and 

order  that  the  said  John  Doe  become  stand  committed  until  he  shall  become 

bound,  with   one  sufficient  surety,  in  bound  as  aforesaid." 
the  sum  of  five  hundred  dollars,  condi- 
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last  past,  was  delivered  of  k  female  bastard  child  in  the  said  township 
of  Orange  in  the  said  county,  and  that  the  said  bastard  child  is  now 
living  and  chargeable  to  the  said  township  of  Orange^  and  likely  so 
to  continue;  and  further,  that  Thomas  Afurpl^^  of  Orange^  in  the 
said  county,  laborer,  did  beget  the  said  bastard  child  on  the  body  of 
the  said  Mary  Ann  Nicholson,  And  whereas  the  said  Thomas  Mur- 
phy hath  appeared  before  us,  in  pursuance  of  our  summons  for  that 
purpose,  but  hath  not  shown  any  sufficient  cause  why  he,  the  said 
Thomas  Murphy^  shall  not  be  adjudged  the  reputed  father  of  the  said 
bastard  child,  we,  therefore,  upon  examination  of  the  matter  of  and 
concerning  the  premises,  as  ivellupon  the  oath  of  the  said  Mary 
Ann  Nicholson2&  otherwise, do  hereby  adjudge  him,  the  said  Thomas 
Murphy^  to  be  the  reputed  father  of  the  said  bastard  child.  And 
therefore  we  do  order,  as  well  for  the  better  relief  of  the  said  town- 
ship of  Orange  as  for  the  sustentation  and  relief  of  the  said  bastard 
child,  that  the  said  Thomas  Murphy  shall  and  do  forthwith,  upon 
notice  of  this  our  order,  pay,  or  cause  to  be  paid,  to  the  said  over- 
seers of  the  poor  of  the  said  township  of  Orange^  or  to  some  or  one 
of  them,  the  sum  of  Jl//y  dollars,  for  and  towards  the  lying  in  of  the 
said  Mary  Ann  Nicholson  and  the  maintenance  of  the  said  bastard 
child  to  the  time  of  making  this  our  order.  And  we  do  also  hereby 
further  order,  that  the  said  Thomas  Murphy  shall  likewise  pay,  or  cause 
to  be  paid,  to  the  overseers  of  the  poor  of  the  said  township  of 
Orange^  for  the  time  being,  or  to  some  or  one  of  them,  the  sum  of 
two  dollars  weekly  and  every  week,  from  the  day  of  the  date  of  this 
present  order,  for  and  towards  the  keeping,  sustenance,  and  mainte- 
nance of  the  said  bastard  child  for  and  during  so  long  time  as  the 
said  bastard  child  shall  be  chargeable  to  the  said  township  of  Orange. 
And  we  do  further  order,  that  the  said  Mary  Ann  Nicholson  shall  also 
pay,  or  cause  to  be  paid,  to  the  said  overseers  of  the  poor  of  the  said 
township  of  Orange  for  the  time,  being,  or  to  some  one  of  them,  the 
sum  of  one  dollar  weekly  and  every  week,  so  long  as  the  said  bastard 
child  shall  be  chargeable  to  the  said  township  of  Orange^  in  case  she 
shall  not  nurse  and  take  care  of  the  said  child  herself. — Given  under 
our  hands  and  seals,  the  day  and  year  first  above  written. 

[Jesse  Williams,  ^seal) 

Charles  R,  Day,        (seal)] 

VIII.  DISCHARGE  OF,  AND  CHANGE  IN  AMOUNT  TO  BE  PAID  BT, 

PUTATIVE  FATHER. 

)  1.  Dlsehargre. 

a.  Admission  by  Mother  that  Provision  has  been  Made  J 

1.  Indiana,  —  Horner's   Stat.   (1896),         IViseonsin,  —  x   Sanb.   &    B.    Anno. 

%  994.  Stot.  (1889),  g  1532. 

Minnesota, — Stat.  (1894),  §2041.  In  Nebraska  the  agreement  must  be 

Nebraska, — Consol.   Stat.   (1893),   g  acknowledged  b^  both  parties   in  the 

Z977.  presence  of  the  justice. 

OAw.  —  Rev.  Stat.  (1894),  g  5617. 
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Before    Abraham  Kenty  a  justice  of 

the  peace  of township,  Pos^ 

County,  Indiana. 


Pom  Na  4030 
State  of  Indiana^  ) 

Posey  County.    J  ^' 
The  State  of  Indiana  on  the ' 
relation  of  fane  Doe 
against 
Richard  Roe. 

I,  Jane  Doe^  the  relatrix  above  named,  being;  of  full  age,  do  hereby 
admit  that  provision  has  been  made  to  my  satisfaction  for  the  main- 
tenance of  the  child  referred  to  in  my  complaint  herein,  and  I  do 
hereby  dismiss  this  action.  Jane  Doe. 

Dated  this^M  day  of  May,  iS97. 
Attest :  Abraham  Kent,  Justice  of  the  Peace. 

I).  Applieation  for  Discharge. 
(1)  When  No  Complaint  is  Filed  in  Higher  Court.* 

Form  No.  4031. 

Commonwealth  of  Massachusetts. 

Superior  Court.    April  Sitting.     May  19ih,  iS97.     Suffolk,  ss. 

Jane  Doe  against  Richard  Roe. 

And  now  comes  the  above  named  Richard  Roe,  and  on  oath  says, 
that  heretofore,  to  wit,  on  the  twentieth  day  oi  January,  i8P7,  on  the 
complaint  of  the  above  named  Jane  Doe,  of  Charlestown,  in  said 
county  of  Suffolk,  a  single  woman,  setting  forth  that  she  was  deliv- 
ered af  a  male  {ox  femcUe)  bastard  child  on  the  twenty-third  day  of 
December,  iS96,  in  said  Charlestown,.  and  accusing  him,  the  said 
Richard  Roe,  with  being  the  father  of  said  child,  he,  the  said 
Richard  Roe,  was  by  the  Municipal  court  of  the  Charlestown  District 
of  the  City  of  Boston,  holden  in  said  district  for  the  transaction  of 
criminal  business  within  and  for  the  county  of  Suffolk,  ordered  to 
enter  into  a  bond,  with  sufficient  sureties,  in  the  sum  of  three  hundred 
dollars,  to  the  said  Jane  Doe,  conditioned  that  he  personally  appear 
before  the  Superior  Court,  next  to  be  holden  3X  Boston,  within  and 
for  said  county  of  Suffolk,  on  the  first  Monday  of  March,  i8P7,  and 
abide  and  perform  such  order,  or  orders,  as  said  court  should  make 
in  the  premises,  and  that  in  default  thereof  he,  the  said  Richard  Roe^ 
was  by  the  said  Municipal  court,  ordered  to  be  committed  to  the 
common  jail  of  said  county,  there  to  remain  until  he  should  give  such 
bond  with  such  surety  as  aforesaid,  or  be  otherwise  discharged  by 
order  of  law ;  and  that  the  said  Richard  Roe,  in  pursuance  of  said 
order,  was  committed  to  said  jail  and  is  now  confined  therein.  And 
the  said  Richard  Roe  on  oath  further  says  that  during  the  March 
term,  i8P7,  of  the  said  Superior  Court  of  Suffolk  county,  at  which 
said  term  the  said  Richard  Roe  was  required  to  appear,  no  complaint 
was  filed  by  the  ^\d  Jane  Doe,  wherefore  he  prays  that  he  may  be 
discharged  from  such  imprisonment  according  to  the  form  of  the 
statute  in  such  case  made  and  provided.  Richard  Rpe. 

!•  Massachmetts.'^'PvLb.  Sut.  (i8Sa),  c.  85,  g  za. 
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Suffolk^  ss.  May  19thy  i8P7.'  Then  personally  appeared  the  above- 
named  Richard  Roe^  and  made  oath  that  the  foregoing>  affidavit  bj 
him  subscribed  is  true,  before  me. 

Abraham  Kent^  Justice  of  the  Peace. 

(2)  When  Mother  has  Died  Before  Delivery.^ 

Pom  No.  4033. 

(Supp.  Aiken's  Prac.  F.  25.) 

To  Abraham  Kent^  Esq.,  one  of  the  justices  of  the  peace  within  and 
for  the  county  of  Orangey  comes  Richard  Roe  of  Chelsea^  and  respect- 
fully represents,  that  heretofore,  to  wit,  on  the  fifth  day  of  Aprils 
i8P7,  on  the  complaint  oi  Jane  Doe  of  said  Chelsea^  a  single  woman, 
setting  forth  that  she  was  with  child,  and  that,  on  or  about  the  first 
day  of  August^  iS96,  at  Che/sea,  in  said  county,  your  petitioner  did 
beget  said  child  upon  the  body  of  her,  the  said  jane  Doe^  and  was  the 
father  of  said  child,  which  said  child  would,  when  born,  unless  pre- 
vented by  a  prior  marriage,  be  a  bastard,  your  petitioner  was,  by 
Christian  Williams^  Esq.,  one  of  the  justices  of  the  peace  within  and 
for  the  county  of  Orange  aforesaid,  ordered  to  enter  into  a  recog- 
nizance, with  sufficient  surety,  in  the  sum  oifour  hundred  dollars,  to 
the  said  Jane  Doe^  conditioned  that  he  personally  appear  before  the 
county  court  next  to  be  holden  at  Chelsea^  within  and  for  said  county 
of  Orange^  on  the  third  day  of  May^  i8P7,  and  abide  and  perform 
such  order,  or  orders,  as  said  court  should  make  in  the  premises,  and 
that  your  petitioner,  neglecting  and  refusing  to  enter  into  said  recog- 
nizance, with  such  surety,  as  aforesaid,  was,  by  the  said  Christian 
Williams^  justice  as  aforesaid,  ordered  to  be  committed  to  the  keeper 
of  the  common  jail  in  Chelsea^  in  the  same  county,  within  said  prison, 
there  to  remain  until  he  should  enter  into  such  recognizance,  with 
such  surety,  as  aforesaid,  before  some  judge  of  the  said  county  court, 
or  be  otherwise  discharged  by  order  of  law;  and  that  your  petitioner, 
in  pursuance  of  the  said  order,  was  committed  to  the  said  jail,  and  is 
now  confined  within  the  same;  and  your  petitioner  further  represents, 
that  afterwards,  to  wit,  on  the  twenty-eighth  day  of  Aprils  i8P7,  at 
Chelsea  aforesaid,  and  before  the  said  Jane  Doe  was  delivered  of  such 
bastard  child,  as  aforesaid,  the  said  Jane  Doe  died.  Wherefore  your 
petitioner  prays  that  he  may  be  discharged  from  such  imprisonment, 
according  to  the  statute  in  such  case  made  and  provided. 

Dated  May  6th,  i8P7.  Richard  Roe. 

c.  Order  for  Discharge  when  ProTision  has  been  Made  for  Support 

of  ChUd.* 

i.   F^iPM?if/.  ^  Stat.  (1894),  g  2723.  ^fiv^j^'to.  — Stat.  (1894),  g  2041. 

See  also   Ala.    Code  (1886),  |  4864,  Nebraska. -^Zon^X,   Sut.    (1893),  § 

ioi  similar  statute  where  the  child  dies  1977. 

or  the- mother  marries.  Ohio,  —  Rev.  Stat.  (1894),  §^56x7. 

t.  IndiafM.  —  Homer's  Stat.  (1896),  Wisconsin,  —  i    Sanb.   &    B.   Anno. 

§994.  Stat.  (1S89).  S  153*. 
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(Precedent  in  Noble  v.  State,  39  Ind;  35a.) 

[State  of  Indtam,  )  In  Howard  Circuit  Court, 

HvwardQoMXitj,  \  Sepiemder  Temiy  1S68, 

The  State  of  Indnna  on 

the  relation  of  Roxana  Htnes 

against 

John  F,  Noble.y 

Comes  now  the  relator  in  person,  ahd  by  A.  F,  Shirts^  her  attorney, 
and  comes  also  the  defendant,  by  Th&mas  J.  Kane^  his  attorney;  and 
the  relator,  Roxana  HineSy  in  person,  comes  into  open  court  and 
acknowledges  that  provision  has  been  made  by  the  defendant  to  her 
satisfaction  for  the  maintenance  of  the  bastard  child  named  in  the 
relator's  complaint.  It  is  therefore  considered  by  the  court  that  this 
cause  be  dismissed  at  defendant's  costs.  It  is  therefore  considered 
by  the  court  that  the  relator  recover  of  the  defendant  all  her  costs 
and  charges  in  this  behalf  by  her  paid,  laid  out,  and  expended,  taxed 
at dollars  and cents. 

d.  Warrant  for  Discharge. 

(1)  Mother  Not  Pregnant  or  Married  Before  Delivery-. 

Form  No.  4034. 
(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  494,  No.  301.^ 

County  of  Suffolk^  ss. 

la  the  Name  of  the  People  of  the  State  of  New  York :  To  the 
keeper  of  the  common  jail  of  the  county  of  Suffolk : 

Whereas,  Richard  Roe  was^  on  the  third  day  of  Afri/y  iSP7,  daly 
committed  to  your  custody  on  a  warrant  issued  under  our  hands,  for 
disobeying  an  order  of  filiation,  whereby  he  was  adjudged  to  be  the 
pntative  father  of  a  bastard  child,  of  which  /anc  Doe  was  then  sup- 
posed to  be  pregnant;  And  Whereas,  It  now  appears  that  said  Jane 
Doew^s  not  in  fact  pregnant  at  all  (or  was  married  bejore  delivery)\ 
Now  you  are  hereby  commanded  to  forthwith  discharge  from  your 
custody  the  said  Richard  Roe^  unless  he  be  there  lawfully  detained  on 
some  other  warrant. 

Dated  at  Huntington,  this  Jljth  day  of  May,  iS97. 

Abraham  Kent. 
Christian  Williams. 
Justices  of  the  Peace  (or  Police  Justices), 

(2)  Mother  Died  Before  Delivery.^ 

Form  No.  4035. 

(Suppl.  Aiken* s  Prac.  F.  34.). 

State  of  Vermont,  J  To  James  Trusty,  keeper .  of  the  common  jail 
Orange,  ss.        f      within  and  for  the  county  6i  Orange,  "Greeting. 

•  •  '        './  •  ■   r    ;...■  —  ...  •.-.•  ,»•• 

1.  The  words  and  figures  enclosed  in    case,  6ut  h^ve  been- added  tp.render  the 
{]will  not  be  found  in  the  reported    form  complete.  r   °^  '    *  ■    - 

•.  Vermont,  ^Sxz,t»  (1894J,  §^2733. '  ' 
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♦  ,  .   ■      .  • 

Whereas,  Richard  Roe^  of  Chelsen-  ia  said  county,  hath  presented 
his  petition^  in  writing  to  the  undersigned  Abraham  KetU^  justice  of 
the  peace  within  and  for  the  county  of  Orange  aforesaid,  represent- 
ing {Here  insert  the  substance  of  the  facts  set  forth  in  the  petition)  and 
praying  that  he  ma^  be  discharged  from  such  imprisonment,  accord- 
ing to  the  statute  m  such  case  made  and  provided,  and  it  having 
been  made  to  appear  to  the  said  Abraham  Kent^  justice  as  aforesaid, 
that  the  facts  set  forth  in  the  said  petition  are  true;  therefore 

By  the  authority  of  the  State  of  Vermont,  you  are  hereby  com- 
manded to  discharge  the  said  Richard  Roe  from  his  said  imprison- 
ment, and  release  him  from  custody  upon  or  by  virtue  of  the  warrant 
issued  by  the  said  Abraham  Kent^  justice  as  aforesaid,  upon  the  said 
complaint  of  the  said  Jane  Doe^  above  set  forth. 

Given  under  my  hand  at  Chelsea^  this  fifth  day  of  May^  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-seven, 

Abraham  Kent^  Justice  of  the  Peace. 

2.  Changre  in  Amount  to  be  Paid, 
a.  Notiee  of  Applieation  for.' 

Form  No.  4036. 

To  Richard  Roe  and  Jane  Doe  (or  to  Oliver  Pratt ^  Superintendent  of 
Poor) : 
Please  to  take  notice  that  I  shall  make  application  at  the  next  county 
court  to  be  held  in  and  for  the  county  of  Suffolh^  at  the  court-house 
in  the  county  of  Suffolk^  on  the  third  day  of  June  next,  at  the  open- 
ing of  court  on  that  day,  or  as  soon  thereafter  as  I  may  be  heard,  for 
an  order  of  said  court  increasing  (or  reducing)  the  sum  directed  to  be 
paid  by  the  order  of  filiation,  of  which  the  annexed  is  a  copy,  for  the 
support  of  the  bastard  child  therein  named;  and  take  further  notice 
that  hereto  annexed  are  copies  of  the  affidavits  and  papers  upon 
which  said  application  will  be  founded. 
.  Dated  at  Huntington  this  eighth  day  of  May^  i8P7. 

Yours,  etc., 

Oliver  Pratt, 
Superintendent  of  the  Poor, 
(or  Richard  Roe.) 

b.  Order  Reduelng  Amount  to  be  Paid.* 

1.  For  the  form  of  petition  see  /ts^ra,  3.  N.  Y.  Code  Crim.  Proc,  |  850  as 

Form  No.  403a.  am'd  Laws  1895,  c.  8S0;  i  Birds.  Rev. 

8    N.  Y.  Code  Crim.  Proc,  g  850  as  Sut.  (1896),   p.   954,  g   %%.    See  also 

am'd  Laws  1895,  c  880 ;  x  Birds.  Rev.  the  following  statutes: 

Stet  (1896),  p.  254,  g  aa.    See  also  the  Iowa,  —  Miller's    Rev.  Code   (1890X 

following  statutes :  §  47sa. 

/i7wa.  — Miller's  Rev.  Code   (1890),  Montana,  ^^^n.     Code     (1895),    % 

g  47M.  2679. 

Montana,  •>  Pen.  Code  (1895),  g  3679.  IVashtngton,  —  i  Hiirs  Anno.    Stat* 

tVaskington,'^!   HiU's  Anno.  Sut.  (1891),  g  asSa. 
(1891),  g  2382. 
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Poem  Na  4037. 
(Cook*t  N.  Y.  Code  Crim.  Proc  (1891),  p.  498,  No.  508.) 

Comity  of  Suffolk^  sa: 

Whereas,  By  an  order  of  filiation,  dated  the  fifth  day  of  Aprils 
iS^,  and  made  by  uSi  Abraham  Kent  and  Christian  Williams^  two 
justices  of  the  peace  of  the  county  of  Suffolh^  it  was  ordered  that 
Richard  Roe^  of  the  town  of  HutUitigtonj  in  said  county,  should  pay  to 
the  superintendent  of  the  poor  of  said  county  the  weekly  sum  of 
three  dollars  in  support  of  a  certain  bastard  child  of  which  he  was 
adjudged  to  be  the  father; 

And  Whereas,  After  further  examination  into  the  facts  and  circum- 
stances surrounding  the  case^  circumstances  surrounding  the  said 
child  seem  to  us  to  render  it  expedient  and  proper  that  the  sum 
required  to  be  paid  by  the  said  Richard  Roe^  by  our  former  order, 
should  be  reduced;  and  we  do  hereby  reduce  the  weekly  payment  to 
the  sum  of  two  dollars. 

Dated  at  Huntington^  this  dgkth  day  of  May^  i8P7. 

Abraham  Kent^ 
Christian  Williams^ 
Justices  of  the  Peace. 

IX.  PBOGEEDINGS  AGAINST  PUTATIVE  FATHER  AFTER  SSCURITT 

GIVEN  FOR  MAINTENANCE  OF  CHILD. 

1.  By  Action  on  Bastardy  Bond.^ 
a.  The  Deelaration,  Complaint,  or  Petition.* 

Ponn  No.  4038. 

(5  Wentw.  PI.  49a)' 

\Marhham  and  Le  Blanc.  Y 

Trinity  Term,  t9  Geo.  III. 
Northumberland^  to  wit.  Joseph  Robson^  Michael  Reed^  Thomas 
Nicholson^zxA  John Robson  complain  against  Thomcu Simpson  being  in 
the  custody  of  the  marshal  of  the  marshalsea  of  our  sovereign  lord 
the  present  king,  before  the  king  himself,  of  a  plea  that  he  render  to 
them  one  hundred  pounds  of  lawful  money  of  Great  Britain,  which  he 
owes  to  and  unjustly  detains  from  them;  for  that  whereas  the  said 
Thomas  Simpson^  on  the  twenty-first  day  of  December^  in  the  year  of 
Our  Lord  lTt9^  at  Hexham^  in  the  said  county  of  Northumberland^  by 

1.  For  the  ▼mriout  forms  connected  tion    by   churchwardens    against  the 

with   actions  on  a  bond  consult  the  executrix  of   the  putative  father,  in 

title  Bonds.  Pleader's  Asst.  366.    See  also  the  sut>- 

^  i^  For  the  formal  parts  of  a  dedara-  stance  of  a  complaint  under  the  code 

tion,  complaint  or  petition  In  a  par-  in  Qark  v.  State,  125  Ind.  3,  and  of 

ticular  jurisdiction  consult  the  titles  debt  on  a  baaterdy  bond  in  Blood  v. 

Dbclakations  and  Complaints.  Morrill,  17  Vt  599. 

^  t.  See  also  a  precedent  of  dedara*       4.  The  words   enclosed   in  [  ]  will 

tion  on  a  bastardy  bond  in  which  the  not  be  found  in  the  precedent,  but  have 

condition  is  set  out  in  the  declaration  been  added  to  render  the  form  com- 

in  a  Chit.  PL  198;  and  of  a  dedara*  plete. 
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his  certain  writing*obligatoi7,'sealed  with  the  seal  of  the  said  Thomas 
Simpson^  and  to  the  court  of  onrisaid  lord  th^fibgf'^ncHi^c^re  shewn, 
the  date  whereof  is  the  same  day  and  year  af oregaki,  aeign^wtodg^d' 
himself  to  be  held  and  firmljr  bound-  unto  thb-  satd^y>jt^^,  Michael, 
Thomas  Nicholson^  and  John^  in  one  ^jiMi&v^poQndsof  good  and  law- 
ful money  of  Great  Britain,  to  be  paid  t6  the  %aiv^  Joseph,  Michael, 
Thomas  Nicholson,  and  John,  when  he  the  said  Thomas  ^iVyi^x^n  should 
be  thereto  afterwards  requested ;  yet  the  •  said  Thomas  Simpson, 
although  often  requested,  hath  not  paid  the  said  one  hundred  pounds, 
or  any  part  thereof,  to  the  said  Joseph,  Michetel,  Thomas  Nicholson, 
and  John,  or  to  any  or  either  of  them,  but  to  pay  the  same  to  the  said 
Joseph,  Michael,  Thomcu  Nicholson,  and  John,  or  to  any  or  either  of 
them,  he  the  said  Thomas  Simpson  hath  hitherto  wholly  refused,  and 
still  doth  refuse ;  wherefore  the  said  Joseph,  Michael,  Thomas  Nichol- 
son, zxAJohn  say  they  are  injured,  and  hath  sustained  damage  to  the 
value  of  twenty  pounds;  and  therefore  they  bring  suit,  &c. 

{ John  Doe 
Pledges  [to  prosecute  \       and 

[Richard  Roe, Y^ 

b.  The  Answer  or  Plea.* 

(1)  NoN  Damnificatus  and  Offer  to  Provids  for  Child. 

Ponn  No.  4039. 

(5  Wcntw.  PI.  491.  )• 

\In  the  King*s  Bench, 

Thomas  Simpson, 
ats. 
Joseph  Robson,  Michael  Reed, 
Thomas  Nicholson,  and  John  Robson.  I 

Trinity  Term,  «  Geo.  Ill.y 
And  the  said  Thomas  Simpson,  by  Jeremiah  Mason,  his  attorney, 
comes  and  defends  the  wrong  and  injury,  when,  &c >  and  prays  oyer 
of  the  said  writing-obligatory,  and  it  is  read  to  him  in  these  words, 
to  wit  {Here  set  out  the  bond  verbatim)-,  and  he  the  said  Thomas  Simpson 
also  prays  oyer  of  the  condition  of  the  said  writing-obligatory,  and  it 
is  read  to  him  in  these  words,  to  wit  {Here  set  out  the  condition  verbatim), 
which  being  read  and  heard,  the  said  Thomas  Simpson  says,  that  the 
said  Joseph  Robson,  Michael  Reed,  Thomas  Nicholson,  and  John  Robson 
ought  not  to  have  or  maintain  their  aforesaid  action  thereof  against 

1.  The  words  enclosed  in  [  ]  will  not  PI.    498;    readiness    to    take  child,    5 

be  found  in  the  precedent,  but  have  been  Wentw.  PI.  494;  performance  of  order 

added  to  render  the  form  complete.  of  sessions,  5    Wentw.    PI.   500;    that 

8.  For  the  formal  parts  of  an  answer  bond   was  executed    under   duress,   5 

or  plea  in  a  particular  jurisdiction  con-  Wentw.  PI.  496. 

suit  the  titles  Answers  in  Code  Plead-  S.  This  plea  of  non  damnificatus  will 

ING,  vol.  I,  p.  799,  and  Pleas.  also  be  found  in  2  Chit.  Pf.  528.     See 

See  other  pleas  not  included  here  aa  also  5  Wentw.  PL  498. 

follows:    Non  damnificatus,  5  Wentw..  4.  Sec  vol.  2,'  note  2,  p.  109. 
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him  the  said  Thomas  Simpson*  because  he ' says,  that  neither  the 
said  churchwardens  and  overseers  of  \\xt  ppor  of  thfe  said  parish  of 
CholUrtoUy'm  the  said  writing-obligatory  mentioned,  nor  their  suc- 
cessors for  the  time  being,  nor  any  nor  either  of  them,  nor  any  other 
ptarishioners  and  inhabitants  of  the  said  parish  of  ChoUerton  at  any 
time  after  making  of  the  said  writing-obligatory  until  after  the  twenty- 
fourth  day  of  January^  in  the  year  of  Our  Lord  1181^  was  or  were  in 
any  wise  damnified,  for  or  by  reason  of  the  birth,  education,  or  main- 
tenance of  the  said  child  in  the  said  condition  of  the  said  writing- 
obligatory  mentioned,  or  for  or  by  reason  of  any  action,  suit,  trouble, 
or  other  charge  or  demand  whatsoever  touching  or  concerning  the 
same;  and  that  after  the  making  of  the  said  writing-obligatory,  and 
before  the  said  parish  was  in  any  wise  damnified  touching  or  concern- 
ing the  providing,  maintaining,  or  relieving  the  said  bastard  child,  or 
of  the  premises  mentioned  in  the  said  condition  thereof,  and  also 
after  the  said  child  had  attained  the  age  of  seven^  years,  and  was  fit 
to  be  put  out  apprentice,  to  wit,  on  the  said  twenty-fourth  day  of 
February^  in  the  year  last  aforesaid,  to  wit,  at  the  parish  of  ChoUerton 
aforesaid  in  the  said  condition  mentioned,  he  the  said  Henry  Mel-^ 
bourn  in  the  said  condition  mentioned,  as  the  putative  father  of  the 
said  child,  was  ready  and  willing,  and  then  and  there  tendered  and 
offered  to  the  then  overseer  of  the  poor  of  the  said  parish,  and  from 
thenceforth  hitherto  hath  been  and  still  is  ready  and  willing  to  take 
the  said  child  into  his  own  keeping,  and  to  find  and  provide  for  the 
said  child  a  good  and  sufficient  master,  and  well  and  truly  put  the 
same  child  out  apprentice  to  such  master,  and  to  provide  for  and 
maintain  the  said  child  at  his  own  charge  and  expence  from  thence- 
forth for  ever  hereafter,  and  from  thenceforth  for  ever  hereafter  to 
fully  and  freely  indemnify  and  save  harmless,  as  well  the  above 
named  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of 
ChoUerton  and  their  successors  for  the  time  being,  as  also  all  and 
singular  the  other  parishioners  and  inhabitants  of  the  said  parish  of 
ChoUerton^  then  and  for  the  time  being,  thereafter  of  and  from  all 
manner  of  costs,  taxes,  rates,  assessments,  and  charges  ^vhatsoever 
for  or  by  reason  of  the  birth,  education,  and  maintenance  of  the  said 
child,  and  of  and  from  all  actions,  suits,  troubles,  and  other  charges 
and  demands  whatsoever  touching  or  concerning  the  same  :  But  the 
said  Thomas  Simpson  in  fact  further  saith,  that  at  the  time  when  the 
said  Henry  Melbourn  made  the  said  request  and  tender  as  aforesaid, 
the  said  child  was  not  delivered  to  him  the  said  Henry  Melbourn^  nor 
was  he  the  said  Henry  Melbourn  then,  or  any  time  since,  permitted 
or  suffered  to  have  or  take  the  said  child,  and  the  said  child  is  still 
withheld  from  him  the  said  Henry  Melbourn :  And  the  said  Thomas 
Simpson  in  fact  further  says,  that  if  the  said  Joseph^  Michael^  Thomas 
N.  and  John  have  at  any  time  since  the  said  twenty-fourth  day  of 
February  aforesaid,  in  the  year  last  aforesaid,  been  damnified  by 
reason  of  the  birth,  education,  and  maintenance  of  the  said  child,  or 
by  reason  of  any  actions,  suit,  trouble,  or  other  charge  or  demand 

1.  Seven  years  appears  to  be  ihe  age  dud  in  Dougl.  9,  note  a;*  Burne's  Just, 
of  emancipadon.  unmner  and  Milton,  (13th  ed.),  tit.  Poor,  vol.  3,  pp.  326,  336; 
s  Salk.   538;    King  and  Hemlington,     Bprrow's  Set.  Ca.  3,  a  Ld.  Raytn.  1473. 
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whatsoever  touching  or  concerning  the  same,  they  have  oeen  dam- 
nified of  their  own  wrong,  and  against  the  wills  of  the  said  Henry 
Melbaurn  and  the  said  Thomas  Simpson^  and  each  of  them  ;  and  this 
the  said  Thomas  Simpson  is  ready  to  verify  ;  wherefore  he  prays  judg* 
ment  if  the  said  Joseph  Robson^  Michael  Reed^  Thomas  Nicholson^  and 
John  Robson  ought  to  have  or  maintain  there  aforesaid  action  thereof 
against  him,  &c. 

(S)  That  No  Child  was  Born. 

Form  No.  4040. 
(5  Wentw.  PI,  492.) 

\{JOommencir^  as  in  Form  No,  jjOSO^  and  continuing  down  to  ♦)]^ 
because  protesting  that  the  said  Susannah  Dodson  in  the  said  con- 
dition named,  after  the  making  of  the  said  writing-obligatory,  was 
not  delivered  of  any  child  whereof  she  was  enceinte  on  the  said  [the 
t?Urd  day  of  May^  next  before  the  making  of  the  said  writing- 
obligatory;  yet  for  a  plea  in  this  behalf  the  said  Thomas  says,  that 
the  said  William  and  John  or  their  successors  for  the  time  being,  or 
the  inhabitants  of  the  said  township  of  \Chollertony  aforesaid]^ 
at  any  time  from  the  making  of  the  said  writmg-obligatory,  hitherto 
have  not,  nor  hath  any  of  them  been  damnified  for  or  by  reason  of 
the  birth,  maintenance,  education,  or  bringing  up  of  any  bastard 
child  whereof  the  said  Susannah  was  enceinte  as  aforesaid,  or  touching 
or  concerning  the  same;  and  this  (concluding  c^  in  Form  No,  JfiSd), 

(8)  That  Child  was  Born  in  Lawful  Wedlock. 

Pomi  No.  4041. 

(5  Wcntw.  PI,  502,) 

{Commencing  cu  in  Form  No,  40S9,  and  continuing  down  to  *)> 
because  he  saith,  that  the  said  Ann  in  the  said  condition  named, 
long  before  and  at  the  time  of  making  the  said  writing,  to  wit,  on  the 
second  day  of  August^  A.  D.  1165^  at  the  parish  aforesaid,  in  the 
county  aforesaid,  was  a  married  woman,  and  the  true  and  lawful  wife 
of  one  John  Pierce  and  that  the  child  with  which  the  said  Aii:i  was 
pregnant  at  the  time  of  making  the  said  writing  afterwards,  to  wit^ 
on  the  tenth  day  of  January^  1766^  at  Middlesex  aforesaid,  was  bom 
in  true  and  lawful  wedlock,  and  was  not  bom  a  bastard;  and  this  he 
the  said  John  Doe  is  ready  to  verify;  wherefore  he  prays  judgment  if 
he  ought  to  be  charged  with  the  said  debt  by  virtue  of  the  said 
writing,  &c.:  And  for  further  plea  in  this  behalf,  the  ssAdJohn  Doe^ 
by  leave  of  the  court  here,  for  this  purpose  first  had  and  obtained 
according  to  the  form  of  the  statute  in  such  case  made  and  provided^ 
saith,  that  he  ought  not  to  be  charged  with  the  debt  aforesaid  by 
virtue  of  the  said  writing,  because  he  saith,  that  the  said  Ann  in  the 

1,  The  words  and  figures  to  be  tup-  S.  The  words  within  [  ]  will  not  be 
plied  within  [  ]  wUl  not  be  found  In  found  in  the  precedent,  out  have  been 
the  precedent*  added  to  render  the  form  complete* 
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said  condition  named,  long  before  and  at  the  time  of  making  the 
said  writing,  was  a  married  woman,  to  wit,  at  Middlesex  aforesaid, 
in  the  coun^  aforesaid,  by  reason  of  which  the  said  writing  is 
Toid  in  law;  and  this  {concluding  as  in  Form  No.  40S9). 

(4)  Legal  Settlement  of  Mother  in  Another  Parish. 

Form  No.  4043. 

(5  Wentw.  PI.  499;  3  Chit.  PI.  489.) 

{Commencing  as  in  Form  No,  JfiSd^  and  continuity  down  to*)  because 
they  say,  that  after  the  making  the  said  writing-obligatory,  and  after 
said  Ann  was  examined  by  and  before  said  James  Dwighty  as  in  said 
condition  mentioned,  to  wit,  on  the  sixteenth  of  Tune  A.  D.  1786^ 
said  Ann  removed  herself  voluntarily  from  the  parisn  of  Much  Cowan 
aforesaid,  in  the  county  aforesaid,  to  the  parish  of  Pencombe^  in  said 
county;  and  was  afterwards,  to  wit,  on  same  day  and  year  last  afore- 
said there,  to  wit,  at  the  parish  of  Pencombe  aforesaid,  delivered  of 
the  same  bastard  child  in  said  condition  mentioned,  by  reason  whereof 
said  bastard  child  was  then  and  there  lawfully  settled  in  the  parish 
of  Pencombe  aforesaid,  nor  was  not,  nor  at  any  time  since  its  birth 
hath  been  chargeable  to  or  lawfully  settled  in  said  parish  of  Much 
Oman:  And  said  defendants  further  say,  that  if  the  above-named 
churchwardens  and  overseers  of  the  parish  of  Much  Cowan  aforesaid 
have,  or  any  of  them  for  the  time  being  hath  at  any  time  since  the 
inaking  of  said  writing-obligatory  been  damnified,  by  reason  of  the 
birth,  nourishment,  education,  maintenance,  or  breeding  up  of  said 
childy  or  by  reason  of  any  action,  suit,  trouble,  and  other  charge  and 
demand  whatsoever  touching  the  same,  that  they  and  each  of  them 
^Fe  been  so  damnified  of  their  and  each  of  their  own  proper  and 
voiontary  acts  and  wrongs,  and  against  the  will  of  said  defendant,  the 
reputed  father  of  the  said  bastard  child;  and  this  (concluding  as  in 
Form  No.  40S9). 

e.  The  Replieation.1 

(1)  That  Parish  was  Damnified. 
Form  No.. 4043. 

(5  Wentw.  Pl.  499O* 

[In  the  King^s  Bench. 
John  Doe  and  another^ 

agt  \ 

Richard  Roe  J 

Michaelmas  Term,  18  Geo.  II. 
And  said  plaintiffs  say,  that  by  reason  of  any  thing  above  in  plead- 
ing  alleged  by  said  defendant,  the  said  plaintiffs  precludi  nan  ;*  because 

1.  For  other  replications  not  included    tion  in  a  particular  jurisdiction  consult 
here  see  5  Wentw.   PI.  495,  502,  and    the "  title  Replications. 
%  Chit.  PI.  669.  8.  See  also  another  precedent    in  ,  5 

For  the  formal  parts  of  the  replica-    Wentw.  PI.  497. 
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they  say,  that  the  parishioners  of  said  parish  of  «$/.  Cletfrenfwcre  dam- 
nified by  reason  of  the  maintenance  and  briiiging  up  of  said  female 
child  in  said  condition  of  said  writing-obUj^tory  mentioned,  to  wit, 
at  'Middlesex  aforesaid,  contrary  to  the  true  intent  and  meaning  of 
said  condition  of  said  writing-obligatory;  and  this  they  pray  may  be 
enquired  of  by  the  country,  &c. 

(2)  That  Mother  was  Delivered. 
Poem  No.  4044. 

(5  Went.  PI.  505.)' 

.  (Commencing  as  in  Form  No,  404Sy  and  continuing  down  io  *) 
because  he  saith  that  the  said  Mary  W.  after  the  making  of  the  said 
writing-obligatory,  and  before  the  exhibiting  of  the  bill  of  the  said 
William,  to  wit,  on  [the  third  day  of  May^  A.  D.  1786,]^  was  delivered 
of  the  said  child,  in  the  said  condition  mentioned,  which  she  the  said 
Mary  had  sworn  that  the  said  Walter  was  the  reputed  father  thereof 
by  her,  to  wit,  at  Maidstone  aforesaid;  and  this  the  said  Willictm 
prays  (concluiUng  as  in  Form  No,  J^OJ^SJ)^ 

(8)  That  Child  was  a  Bastard. 

Focm  No.  4#45. 

(5  Wentw.  PL  503.) 

(Commencing  as  in  Form  No,  4043,  and  continuing  down  to  ^) 
because  protesting  that  the  said  Ann  in  the  said  condition  named,  at 
the  time  of  making  of  the  said  writing,  or  at  the  time  of  the  birth  of 
the  child  mentioned  in  the  said  bond,  was  nota  married  woman,  nor  the 
true  and  lawful  wife  of  the  said  John  Pierce,  as  the  said  John  Dae 
has  alleged;  yet  for  a  reply  in  this  behalf,  the  said  Samuel  Short  and 
William  West  say,  that  the  child  with  which  the  said  Ann  was  preg- 
nant at  the  time  of  making  of  the  said  writing,  was  afterwards,  and 
before  the  exhibiting  of  the  bill  of  the  said  Samuel  Short  and  William 
West,  to  wit,  on  the  tenth  day  of  March,  1766,  born  a  bastard,  to  wit 
at  the  parish  of  Maidstone  aforesaid,  in  the  said  county;  and  this  they 
pray  may  be  enquired  of  by  the  country,  &c.* 

d.  Rejoinder  that  Parish  was  Injured  by  Its  Own  Aets. 

Form  No.  4046. 

(5  Wcntw.  PL  498.)* 
[In  the  King's  Bench. 
James  Doe 
ats. 
Richard  Roe  2Sidi  another. 

1.  See  also  another  precedent  in  is  omitted  from  the  text,  though  set 
5  Wentw.  PI.  493.  out  in  Wentworth. 

2.  The  words  and  figures  enclosed  in  4.  The  balance  of  the  replication,  re. 
[  ]  will  not  be  found  in  the  precedent,  lating  to  pleas  of  duress,  etc.,  is  omit- 
but  have  been  added  to  render  the  form  ted  from  the  text,  though  appearing^  in 
complete.  Wentworth. 

3.  A  replication  to  a  second  plea  that  6.  See  also  precedents  in  5  Wentw. 
certain  weekly  payments  were  overdue  PI.  505,  and  2  Chit.  PI.  71a. 
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Mkhadmas  Term,  »  Geo.  III,f 
And  the  said  Jamts  as  before  says,  that  the  said  churchwardens 
and  overseers,  and  their  successors,  and  the  said  inhabitants  and  pa- 
rishioners of  the  parish  aforesaid  have  been  .damnified  of  their  own 
proper  and  voluntary  acts  and  wrongs,  and  .against  the  will  of  the 
said/Mv^j,  as  the  said  James  hath  in  bis  said  second  plea  alleged  ; 
and  of  this  he  puts  himself  upon  the  country,  &c. 

2.  By  Applieation  and  Order  to  Father  and  Surety  for 

Payment  of  Money. 

a.  The  Applieation.* 

Poem  No.  4047. 

In  the  matter  of  the  application  of' 

Jane  Doe 
for  an  order  requiring  Rieliard  Roe 
and  Samuel  Shorty  his  surety,  to  pay 
a  sum  adequate  to  the  maintenance 
of  Maggie  Doe^  applicant's  bastard 
child. 

To  Abraham  Keni^  Esq.,  Justice  of  the  Peace  of  the  State  of 
Maryland,  in  and  for  Allegata  County  : 

The  petition  of  Jane  Doe  of  Cumberland  respectfully  shows  : 

I.  That  on  the  first  day  of  Aprils  iS9S,  Richard  Roe  and  Samuel 
Short  entered  into  a  recognizance  in  the  sum  of  eighty  dollars,  cur- 
rent money,  to  the  State  of  Maryland,  that  the  said  Richard  Roe 
should  indemnify  Allegany  county  for  all  charges  that  might  arise 
for  the  maintenance  of  Maggie  Doe^  the  bastai^  child  of  Jane  Doe. 

II.  That  Richard  Roe  entered  into  said  recognizance,  being 
adjudged  the  father  of  such  child,  and  Samuel  Short  entered  into 
said  recognizance  as  his  surety. 

III.  That  said   recognizance  was  entered   into   before   Christian 

1.  The  words   and  figures  enclosed  in  Raleigh^   then   and    there   to  show 

in  [  ]  will  not  be  found  in  the  prece-  cause,  if  any  there  be,  yrYiy  Jane  Doe 

dent,  but  have  been  added  to  render  shall  not  have  execution  against  their 

the  form  complete.  goods  and  chattels,   lands  and   tene- 

S.  Maryland.  —  Pub.     Gen.      Laws    ments,  for  the  sum  of dollars, 

(1888),  p,  112,  §7.  to  be  discharged  upon  the  payment  of 

On  a  similar   application  in  North  sixty  dollars  and  costs,  the  same  being 

Carolina^  scire  facias  issues  in  the  fol-  an  allowance   made  by  order  of  the 

lowing  form,  i  N.  Car.  Code  (1883),  court  for  the  maintenance  of  a  certain 

§  37-  bastard  child  begotten  of  her,  the  said 

"The  State  of  North  Carolina  to  the  Jane  Doe,  of  which  the  said  Richard 

Sheriff  of  fVake  county  —  Greedng  :  Roe  stands  charged    as    the    reputed 

**  You   are    hereby    commanded    to  father,  according  to  law.     Herein  fail 

make  known  to  Richard  Roe  and  Sam-  not,  and  have  you  then  and  there  this 

Mf/  Short  and  William  West,  his  sure-  writ. 

ties,  that  they   be  and  appear  before  ^^Witntss,  John  Hancock,  ^i^xkoi  our 

Ws  Honor  the   ludge  of  our  Superior  said  court,  at  oflSce  in  Raleigh,  the  jist 

Court,  to  be  held  on  the  fourth  Mon-  day  of  May,  A.  D.  18107. 

^~   in  June  next,  at  the  Court  House  *  John  Hancock,  Clerk." 
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Williams^  Esq.,  Justice  of  the  Peace  of  the  state  of  Maryland,  in 
and  for  the  county  of  Cumberland^  and  annexed  is  a  duly  certified 
copy  of  the  record  thereof. 

IV.  That  your  petitioner  has  not  received  any  sum  or  sums  of 
money  from  said  Richard  Roe  or  Samuel  Shorty  or  either  of  them,  for 
the  use  or  maintenance  of  said  child  more  than  credit  given  (or 
except  for  the  first  year\  but  that  she  has  maintained  the  said  child 
from  the  first  day  of  Aprils  i8P-4,  to  the  eleventh  day  of  May^  i8P7, 
having  throughout  all  that  time  the  pace  and  custody  thereof. 

V.  That  the  said  child  was  five  years  of  age  on  the  second  day  of 
February,  iS97. 

VI.  That  your  petitioner  still  has  and  will  have  the  care  and  cus- 
tody of  said  child. 

Wherefore  she  prays  that  an  order  issue  requiring  said  Richard 
Roe  and  Samuel  Short  to  pay  to  her  presently  thirty  dollars  for  each 
year,  from  the  first  day  of  Aprt'l,  i8P4>  to  the  eleventh  day  of  May^ 
1 8^7,  and  hereafter  to  pay  to  her  yearly  for  the  maintenance  of  said 
child  until  said  child  shall  reach  the  age  of  seven  years,  the  sum  of 
thirty  dollars,  or  both  for  past  and  future  maintenance  to  pay  unto 
her  any  smaller  yearly  sum  which  shall  seem  to  your  Honor  adequate 
and  fit. 

And  this  your  petitioner  will  ever  pray.  Jane  Doe, 

{Verification.y- 

b.  The  Order.' 

Form  No.  4048. 

(Precedent  in  Ecdeston  v.  State,  7  Gill  &  J.  (Md.)  317.) 

State  of  Maryland — Baltimore  County,  to  wit:  — 

On  application  to  me  by  Mary  Kendall,  the  mother  of  a  female 
illegitimate  child,  for  an  order  on  Elijah  Brookes,  the  father  of  her 
said  child,  for  a  sum  of  money,  adequate  to  the  maintenance  of  the 
said  child.  And  whereas  on  the  first  day  of  April,  in  the  year  i8j9P, 
the  said  Elijah  Brookes,  .and  one  Benjamin  Ecdeston  entered  into  a 
recognizance  in  the  sum  of  thirty  pounds,  current  money,  to  the  State 
of  Maryland,  that  the  said  Elijah  Brookes,  should  indemnify  Baltimore 
County  for  all  charges  that  might  arise  for  the  maintenance  of  the 
said  child;  and  whereas  the  said  Mary  KendcUl,  on  this  Jith  day  of 
May,  in  the  year  \%SB,  before  me,  the  subscriber,  one  of  the  Justices 
of  the  Peace,  of  the  State  of  Maryland,  in  and  for  Baltimore,  County 
aforesaid,  appeared  and  made  oath  on  the  Holy  Evangely  of 
Almighty  God,  that  she  has  not  received  any  sum  or  sums  from 
Elijcih  Brookes  or  Benjamin  Ecdeston,  —  his  security,  —  for  the  use  or 
maintenance  of  the  said  illegitimate  child,  in  her  care  or  custody, 
except  for  the  first  year,  and  that  she  hath  maintained  the  said  child 
from  the  28th  day  of  February,  in  the  year  i8j8^,  until  the  t8th  day 
of  February  last  past,  at  which  time  the  said  child  was  five  years  old. 
You  are  therefore  hereby  ordered  and  required,  to  pay  unto  the  said 

1.  For  the  form  of  verification    in        t.  Maryland.  —  Pub.      Gen.      Laws 
Maryland  consult  the  title  Verifica-    (1888),  p.  xia,  §7. 

TIONS. 
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Mary  Kendall^  the  sum  of  $i)%>,  as  an  adequate  compeosation  for 
the  maintenance  of  the  said  illegitimate  child,  for  four  years  from 
the  28th  day  of  February^  i8£9,  and  ending  on  the  28th  day  of  Feb- 
ruary, 1 855.  Given  under  my  hand  and  seal,  this  Jiih  day  of  'M<iy^ 
i855.  {Abraham  Kent,  (seal). 

Justice  of  the  Peace.]*. 

e.  Seire  Facias  on  Order.' 

Poem  No.  4049. 

(Precedent  in  Mong  v.  State,  10  Gill  &  J.  (Md.)  380.) 

Maryland,  IVdshington  County,  to  wit:  —  The  State  of  Maryland  to 
the  sheriflF  of  Washington  County,  greeting. 

Whereas,  on  the  second  day  Of  October^  in  the  year  of."  our  Lord 
1854,  a  certain  Joseph  P,  Mong,  Peter  Afong,  and  David  Sfover, 
made  their  personal  appearance  before  Jacob  Kessinger,  gentleman,  a 
justice  of  the  peace  of  the  State  of  Maryland,  in  and  for  IVashihgYan 
County,  and  then  and  there  acknowledged  themselves  to  owe  and 
stand  justly  indebted  to  the  State  of  Maryland  in  the  sum  of  eighty 
dollars,  which  they  yielded  and  granted  should  be  made  and.  levied 
of  their  bodies,  goods  and  chattels,  lands  and  tenements,  respectively 
for  the  use  of  the  said  State,  upon  condition  nevertheless  that,  if  "the 
said  Joseph  P.  Mong  shall  indemnify  Washington  County  from  all 
charges,  that  may  arise  from  the  maintenance  of  a  male  illegitimate 
child,  begotten  on  the  body  of  Mary  Ann  Flora^  of  which  she  was 
delivered  on  the  ninth  day  of  August,  in  the  year  i8^^  then  the  said 
recognizance  to  be  void  and  of  none  effect,  otherwise  to  be  and 
remain  in  full  force  and  virtue  in  law;  which  same  recognizance,  the 
said  Jacob  Kessinger  on  the  third  Monday  of  November  in  the  year 
iS^^t  into  Washington  County  Court  here,  with  his  own  proper  hands 
delivered,  there  of  record  to  be  enrolled;  and  there  before  the  safd 
Court  on  the  day  and  year  last  aforesaid,  was  enrolled  amon^  the 
records  of  the  said  Court,  as  by  the  record  thereof  in  the  said  Court 
remaining  manifestly  appears.  And  whereas  on  the  twenty-eighth  ^^^^ 
of  September,  i857,  before  Jacob  Lambert,  a  justice  of  the  peace  for 
said  county,  the  said  Christopher  Flora,  who  hath  the  said  child  in 
charge  made  oath  on  the  Holy  Evangely  of  Almighty  God  that  he 
hath  not  received  any  sum  or  sums  of  money  from  Joseph  P,  Mong, 
or  Peter  Mong,  or  David  Stover,  his  securities  for  Maintenance  of  the 
said  illegitimate  child,  from  the  9th  day  of  August,  18^^  at  which 
time  the  said  child  was  born.  And  the  said  Jacob  Lambert  at  the 
same  time  issued  his  order  on  the  said  Peter  Mong  and  David  Stover 
to  pay  unto  the  said  Christopher  Flora,  the  sum  of  thirty  dollars,  for 
each  and  every  year,  commencing  on  the  ninth  day  of  September, 
1854*  and  ending  on  the  ninth  day  of  September,  iS37,  as  an  adequate 
compensation  for  the  maintenance  of  the  said  illegitimate  child  to 
that  period.  And  whereas  also  on  the  tenth  day  of  October,  iS37, 
before  the  said  Jacob  Lambert  appeared  Joseph  P.  Wolfersberger,  and 

1.  The  words  enclosed  in  [  ]  will  not       8.  Maryland.  —  Pab.      Gen.     Laws 
be  found  In  the  reported  case,  but  have    (18S8),  p.  112,^  8. 
been  added  to  render  the  form  complete. 
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made  oath  on  the  Holy  Erangelj  of  Almighty  God,  that  he  was  pres- 
ent on  the  Unih  day  of  October,  i&W,  lichen  Christopher  Flora  served 
the  within  order  on  Peter  Mong  and  Dmvid  Slower,  and  demanded  pay- 
ment thereof;  and  at  the  same  time  the  said  Christopher  Flora  makes 
oath  aforesaid,  that  the  money  due  on  the  same  order  is  still  unpaid. 
And  because  it  is  right  that  these  things  which  are  rightly  transacted 
and  done,  before  mrr  said  court  and  justices  of  the  peace,  should  be 
brought  to  due  and  speedy  execution  you  are  therefore  hereby  com- 
manded, that  by  good  and  lawful  men  of  your  bailiwick,  you  make 
known  unto  the  said  Feter  Mot^  and  David  Stover,  that  they  be  and 
appear  before  Washington  County  Court  on  the  third  Monday  of 
November  next,  to  be  held  at  the  Court-house  in  Hagerstown,  to  shew 
cause  if  any  they  have,  why  the  said  sum  of  money  ought  not  to  be 
levied  of  their  bodies,  goods  and  chattels,  lands  and  tenements,  for 
the  use  of  the  said  Christopher  Flora,  according  to  the  force,  form 
and  effect  of  the  recognizance  aforesaid,  according  to  the  Act  of 
Assembly  in  such  case  made  and  provided,  if  to  them  it  shall  seem 
meet,  and  have  you  then  and  there  the  names  of  those  by  whom  you 
shall  make  the  same  known  and  this  writ. 

Witness  [the  Kon,  John  Marshall,  Esq.,  Judge  of  the  Washington 
County  Court,  the  first  day  of  October  in  the  year  eighteen  hundred 
and  thirty-seven. 

Issued  the  first  day  of  October,  i8^7. 

John  Hancock,  Clerk  Washifigton  County  Court.]^ 

8.  By  Soiziird  of  Abscondingr  Father's  Bstiite. 

a.  AppllMtion  fop  Order  to  Seize.* 
F«rtti(ld.  4050. 

In  the  matter  of  the  application  oV 

Oliver   Pratt,    oversefer    of    the 

poor,  fbr  a  warrant  to  seize  the 

property  of  Richard  Roe. 
To  Abraham  Kent  and  Christian  Williams,  justices  of  the  peace  of 
Suffolk  county : 

The  application  of  the  undersigned,  Oliver  Pratt,  overSieer  of  the 
poor  of  the  town  of  Huntington,  in  said  county,  respectfully  repre- 
sents XhdX  Maggie  Roe,  2i  female  bastard  child,  is  in  the  town  of  Hunt- 
ington ;  that  Richard  Roe,  who  resides  at  Northport  in  the  said  county, 
is  the  father  of  the  said  bastard  child  and  has  absconded  from  his 
place  of  residence  leaving  the  said  bastard  child  chargeable  or  likely 
to  become  chargeable  to  the  public  ;  wherefore,  pursuant  to  the  pro- 
visions of  the  statutes  in  such  cases  made  and  provided,  the  under- 
signed hereby  applies  for  authority  to  take  any  property,  real  or  per- 
sonal, of  the  said  Richard  Roe  which  may  be  in  said  county  of  Suffolk. 

Dated  at  Huntington,  this  2J^h  day  of  May,  iS97, 

Oliver  Pratt,  Overseer  of  the  Poor  of  Huntington. 

1.  The  words   and  figures  enclosed        t.  N.  Y.  Code  Grim.  Proc.,  g  860;  i 
<fn  [  ]  will  hot  be  found  lii  the  reported     Birds.  Rev.  Sut.  (1896),  p.  254,  g  23. 
case,  but  have  been  added  to  render 
the  form  complete. 
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Ponn  No.  4051. 
(Cook*s  N.  Y.  Code  Crim.  Proc.  (t89i)»  p.  49S,  No.  309.) 

State  of  New  York, 
County  of  Suffolk. 

In  the  name  of  the  People  of  the  State  of  New  York  : 
To  the  superintendent  of  the  poor  of  the  county  of  Suffolk  (or  io 
the  ffi^er seers  of  the  town  of  Huntington)  : 
Whereas,    It  appears   to  us   by  evidence   on  oath   that  Richard 
Roe^  lately  adjudged  by  us  in  an  order  of  filiation  to  be  the  father  of 
a  certain  bastard  child,  lately  born  to  one  Jane  Doe\  at  Huntington^ 
in  the  county  of  Suffolk  :    And  Whereas,  The  said  Richard  Roe  was 
adjudged  in  said  order  to  pay  to  the  superintendent  of  said  county 
the  weekly  sum  of  three  dollars^  for  the  support  of  said  child  ;  And 
Whereas,  It  further  appears  by  proof  on  oath  that  said  Richard  Roe 
has  absconded  from  the  said  county  of  Suffolk^  leaving  the  said  bas- 
tard child  a  public  charge  on  said  county  ;  And  Whereas,  The  said 
superintendent  has  applied  to  us  for  our  warrant  to  serve  the  estate . 
of  the  said  Richard  Roe  ; 

Now  you,  the  said  superintendent  of  the  poor  of  said  county,  are 
hereby  authorized  and  commanded  to  take  and  seize  the  goods,  chat- 
tels, effects  and  things  in  action^  of  every  name  and  nature,  belong- 
nig  to  the  said  Richard  Roe^  wherever  the  same  may  be  found  in  the 
fiwf  county  of  Suffolk^  and  you  are  directed  immediately  upon  such 
stiz^^rt  to  make  an   inventory  of  the  property  by  you  taken,  and 
return  the  same,  together  with  your  proceedings  under  this  warrant, 
to  the  next  county  court  of  the  said  county  of  Suffolk, 
Dated  at  Huntington,  this  eleventh  day  of  May^  i8P7. 

AbrcUtam  Kent, 
Christian  Williams, 
Justices  of  the  Peace  (or  Police  Justices'), 

X.  PlOQEBDINGS  TO  CHARGE   MOTHER  OR  TO  COMPEL  HER  TO 

DISCLOSE  PUTATIYE  FATHER. 

1*  Applieatlon  by  Overseer  to  Justioe  to  Investigrate. 

Form  No.  4053. 

(Supp.  Aiken's  Prac.  F.  25.)* 

'^o  Abraham  Kenty  Esq.,  one  of  the  justices  of  the  peace  within 
Md  for  the  county  of  Orange^  comes  Oscar  PrcUt^  overseer  of  the 
poor  of  the  town  of  Chelsea^  and  complaint  makes,  That  heretofore, 
to  wit,  on  the  sixth  day  oi  January,  A.  D.  i8P7,  at  Chelsea,  Jane  Roe, 
of  Chelsea  aforesaid,  single  woman,  was  delivered  of  a  bastard  child, 

1-  N.  Y.  Code  Crim.  Proc.,  g§  860,  Stat.  (1896),  p.  254,  S  33  ;  2  Birds.  Rev. 
9S1  as  am'd  Laws  i888«  c.  220,  §6;  922  Stat.  (1896),  p.  2328,  §  164,  p.  2329,  §  165. 
vam'd  Laws  1895,  c.  880 ;  i  Birds.  Rev.        S.  Vermont,  ^  Stet.  (1894),  g  2726. 
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with  the  support  of  which  child  the  said  town  of  Chelsea  is  likely  to 
be  charged,  and  that  the  said  fane  Roe  hath  neglected  and  refused, 
for  the  space  of  thirty  days  thereafter,  to  charge  any  person  with 
being  the  father  of  such  child;  Wherefore  the  said  Oscar  Pratt^ 
overseer  as  aforesaid,  prays  that  a  warrant  may  be  issued  to  appre- 
hend the  body  of  the  said  Jane  Roe^  and  that  she  may  be  brought 
before  your  honor,  to  be  examined  upon  oath,  touching  the  matters 
above  set  forth,  according  to  the  statute  in  such  case  made  and  pro* 
vided.  Oscar  Pratt^  Overseer  of  the  Poor. 

February  9,  iS97. 

2.  Warrant  for  Arrest  of  Mother.^ 

Form  No.  4053. 

(Precedent  In  State  v.  Crawford,  10  Rich.  L.  (S.  Car.)  363.)* 

State  of  South  Carolina,   ) 

Chesterfield  District,      j 

By  their  Honors,  the  Circuit  Judges  of  the  said  Court. 
To  all  and  singular  the  Sheriffs  and  Constables  of  the  said  State  :  — 
Greeting : 

Whereas,  at  a  Court  of  General  Sessions,  held  at  Chesterfield  Court 

House,  on  the  first  Monday  in ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  fifty-five,  the  Grand  Jury  presented 
Lucy  Ann  Smothers  for  having  a  bastard  child  and  not  having  Sworn, 
it  to  any  person  ;  whereupon  the  Court  ordered  that  a  Bench  Warrant 
issue  to  bind  over  the  said  Lucy  Ann  Smothers,  to  appear  at  the  next 
Term  of  this  Court  to  give  testimony  as  to  who  is  the  father  oi  the 
said  bastard  child.  These  are  therefore,  in  the  name  and  by  the 
authority  of  the  said  State,  to  command  you  and  each  of  you  forth- 
with, to  take  the  body  of  the  said  Lucy  Ann  Smothers,  and  bring  her 
before  the  Court  now  sitting  together  with  this  warrant,  and  if  the 
said  Court  shall  be  adjourned,  that  you  bring  her  before  one  of  the 
Associate  Judges  of  the  said  State,  or  a  Justice  of  the  Quorum  or  of 
the  Peace,  to  find  sufficient  securities  for  her  personaL appearance  at 
the  next  General  Sessions,  to  be  holden  for  Chesterfield  District,  at 
Chesterfield  Court  House  on  the  first  Monday  in  October  next,  —  or 
otherwise  to  commit  her  to  the  common  gaol  of  said  District,  —  to 
do  and  receive  what  the  said  Court,  shall  then  and  there  consider  of 
her  in  this  behalf,  and  not  to  depart  the  said  Court  without  leave 
thereof.  Herein  fail  not,  as  you  shall  answer  to  the  contrary  at  your 
peril. 


1.  A  mother  who  refuses  or  fails  to 
disclose  the  father  of  her  bastard  child 
may  be  arrested  in  the  following 
states. 

^riaifjAT.  —  Sand.  &  H.  Dig.  (1894), 

8473. 

Georgia,  ^CkA^  (l88a),  §  476a. 

Maryland,  —  Pub.  Gen.  Laws  (i888)« 
p.  no.  §  I. 

North  Carolina,  —  I  Code  (1883),  g  3a. 


South  Carolina,— Crim.  Stat.  (1893), 
§380. 

Tennessee, — Code  (1896),  §  733a. 

Vermont, —^XaX,  (1894),  §  37a7. 

For  the  formal  parts  of  a  warrant  in 
a  particular  jurisdiction  consult  the 
title  Warrants  of  Arrest. 

2.  See  the  present  South  Carolina 
statute  in  S.  Car.  Crim.  Stat.   (i893)» 

8  380. 

Volume  3. 


4054.  BASTARDY.  4066. 

(seal)        Witness,  /.  C,  Craig,  Esquire,  Clerk  of  the  Court 

of  Common  Pleas,  at  Chesterfield  Court  Hause, 
the  twelfth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-five 
and  in  the  seventy-ninth  year  of  the  Sovereignty 
and  Independence,  of  the  United  States  of 
America.  Mclver,  Solicitor. 

Jos.  C.  Craig^  Clerk.  . 

Form  No.  4054. 

(Supp.  Aiken's  Prac  F.  35.)' 

State  of  Vermont, )  To  any  sheriff  or  constable  in  the  State, 

Orange,  ss.  f  Greeting. 

Whereas  Oscar  Pratt,  overseer  of  the  poor  of  the  town  of  Chelsea 
hath  presented  his  complaint  in  writing  to  the  subscribed  authority, 
setting  forth  that  heretofore,  to  wit,  on  the  tenth  day  of  January,  A. 
D.  iW7,  at  Chelsea,  Jane  Roe,  of  Chelsea  aforesaid,  single  woman, 
was  delivered  of  a  bastard  child,  with  the  support  of  which  child  the 
said  town  of  Chelsea  is  likely  to  be  charged,  and  that  the  said  Jane 
Roe  hath  neglected  and  refused,  for  the  space  of  thirty  days  after  such 
child  was  born,  to  charge  any  person  with  being  the  father  of  such 
child ;  Now  therefore. 

By  the  authority  of  the  State  of  Vermont,  You  are  hereby  com- 
manded to  apprehend  the  body  of  the  said  Jane  Roe,  and  her  have 
forthwith  before  me,  at  my  office  in  Chelsea  aforesaid,  that  she  may  be 
examined  upon  oath  in  relation  to  the  matters  aforesaid. 

Given  under  my  hand  at  Chelsea  this  ninth  day  of  March,  A.  D. 
iW7.  Abraham  Kent, 

Justice  of  the  Peace. 

8.  SummoiiB  to  Mother  to  Show  Cause  why  She  should  not 

Support  Child.' 

Form  No.  4055. 

(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p,  495.  No.  303). 

County  of  Suffolk,  ss. : 
To  any  constable  {or  other  pecue  officer)  of  the  county  of  Suffolk, 

You  are  hereby  commanded  to  summon  Jane  Doe  of  the  town  of 
Huntington  in  the  county  oi  Suffolk  to  appear  before  Abraham  Kent  and 
Christian  Williams,  two  of  the  justices  of  the  peace  of  said  county,  at 
the  office  of  Abraham  Kent  in  the  town  of  Huntington  on  the  eighth  day 
oiMay,  iS97,  Sit  ten  o'clock,  A.  M.,  of  that  day,  to  show  cause  why 
she  should  not  be  ordered  to  support  a  certain  bastard  child,  of  which 
she  was  lately  delivered  at  Huntington,  and  for  the  keeping  of  which 
the  county  of  Suffolk  is  or  is  likely  to  become  chargeable,  the  super- 
It  VermffHt.  ~^Stzt.  (1894),  §  2727.  8.  N.  Y.   Code  Crim.  Proc,  §  857  ;  i 

Birds.  Rev.  Stat.  (1896),  p.  254,  g  20. 
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intendent  of  the  poor  of  said  county  having  duly  applied  to  us  for 
that  purpose. 

Dated  at  Huntington,  thxs  first  day  of  May,  i8P7. 

Abraham  Kent, 
Christian  Williams, 
Justices  of  the  Peace  (or  Police  Justices), 

4.  Order  to  Compel  Mother  to  Support  Child.^ 

Form  No.  4056. 

(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  495,  No.  304.) 

State  of  New  York, 
County  of  Suffolk. 

Whereas,  It  satisfactorily  appears  to  the  undersigned,  two  of  the 
justices  of  the  peace  of  the  county  of  Suffolk,  that  /an€  Doe  who 
was  lately  delivered  of  a  bastard  child  at  Huntington,  in  said  county, 
which  said  child  has  become  a  charge  upon  said  county;  that  said 
fane  Doe  is  possessed  of  property  in  her  own  right  and  is  of  suffi- 
cient ability  to  support  said  child. 

And  Whereas,  The  said  Jane  Doe  in  obedience  to  a  summons  duly 
appeared  before  us  and  failed  to  show  cause  why  she  should  not  be 
compelled  to  support  said  child.  Now  we,  the  said  justices,  do 
hereby  order  that  Jane  Doe  pay  to  the  superintendents  of  the  poor 
of  the  said  county  of  Suffolk,  weekly  and  every  week,  the  sum  of 
three  dollars,  for  the  support  of  said  child  so  long  as  it  remains  a 
charge  to  said  county. 

Dated  at  Huntington,  this  eighth  day  of  May,  i8P7. 

Abraham  Kent. 
Christian  Williams. 
Justices  of  the  Peace  (or  Police  Justices). 

5.  Bond  for  Appearance  of  Motlier  at  Higher  Goart.* 

Form  No.  4057. 

(Cook*s  N.  Y.  Code  Crim.  Proc.  (1891),  p.  497,  No.  306.) 

{Commencing  as  in  Form  No.  3999,  and  continuing  down  to  *) 
Whereas,  By  an  order  heretofore,  on  the  eighth  day  oi  May,  i8P7, 
duly  made  by  Abraham  Kent  and  Christian  Williams,  the  mother  of 

1.  N.  Y.  Code  Crim.  Proc,  §  857;  i  Delaware. -^La^vts  (1893),  p.  738,  g  a. 
Birds.  Rev.  Stat.,  (1896),  p.  254.  8  «>.  North  CaroHma.  —  i  Code  (1883),  6  3«. 

2.  N.  Y.  Code  Crim.  Proc.,  g  858  as  Stmih  CaroHna.^  Crim.  Stat.  (1893), 
am'd  Laws  1895,  c.  880;  f  Birds.  Rev.  §  38a 

Stat.  (1896).  p.  224,  § 21.  Tennessee.  —  Code  (1896),  §  7333* 

iriid«rtakiaf  Whra  Kother  BeAtMS  to       VadHtiOdag  tn  Support  of  WU. — An 

Disoloio   Ffttbor.  —  A    bond    or  under-  undertaking  to  support  her  child  mav 

taking  conditioned  on  the  mother  sup-  be  required  of  the  mother  in  the  foU 

porting  her  child  may  be  required  of  lowing  states: 

the  mother  under  such  circumstances        Maryland.  —  Pub.  Gen.  Laws  (1888), 

in  the  following  states:  p.  no,  §  i. 

Arkansas.  —Sand.  &  H.  Dig.  (1894),        AVw  Hampshire,  ^^yxh.  Stat.  (1891), 

§  473.  c.  87,  §  4. 
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a  bastard  child  now  a  charge  upon  the  town  of  Huntington^  in  said 
county  of  (or  against  said  county  of)  Suffolk^  was  adjudged  to  p^y 
the  superintendents  (or  overseers')  of  the  poor  of  the  said  county 
(or  town)  of  Suffolk  (or  Huntington)  the  weekly  sum  of  three  dollars 
for  the  support  of  said  child,  unless  she  should  herself  support  the 
same,  so  that  it  should  not  be  or  become  a  public  charge. 

Now  the  condition  of  this  obligation  is  such  that  if  the  said  fane 
D(H  shall  personally  appear  at  the  next  county  court  to  be  held  in 
and  for  the  county  of  Suffolk^  at  the  court-house  in  the  county  of 
^idk^  on  the  third  day  of  June  next,  and  shall  not  depart  therefrom 
without  leave,  then  this  obligation  shall  be  void,  otherwise  to  remain 
in  full  force  and  effect. 
Dated  at  Huntington  this  tenth  day  of  May,  iS97. 

Jane  Doc. 
Samuel  Short. 
William  West. 
Signed,  sealed  and  delivered  the 
tenth  day  of  May,  iS97. 

Abraham  Kent,  \ 

Christian  Williams,      I 

Justices.  J 

6.  Commitment  of  Mother. 

a.  For  Failure  to  Obey  Order  tq  Support  Child.' 

Form  Ifo.  4058. 

(Cook's  N.  Y.  Code  Crim.  Proc.  (1891),  p.  496,  No.  305.) 

State  of  New  York, }  ^^ 

County  of  ^^/i^/i.  ] 

In  the  Name  of  the  People  of  the  State  of  New  York. 
To  any  constable  (or  other  pecue  officer)  of  the  county   of  Suffolk^ 
and  to  the  keeper  of  the  common  jail  of  said  county :'^ 

VThereas,  by  an  order  heretofore  duly  made  by  us,  Jane  Doe,  the 
moll^er  of  a  bastard  child  now  a  charge  upon  the  county  (or  town) 
of  Suffolk  (or  Huntington),  was  ordered  and  directed  to  pay  to  the 
saperintendent  of  the  poor  of  said  county  the  weekly  sum  <A  three  dol- 
lars. And  whereas,  the  said  Jane  Doe  utterly  neglects  and  refuses  to 
compiv  y^xxik  s^ch  order,  or  to  nurse,  take  care  of  and  support  said 
child  herself: 

Now  you,  the  said  constat>le,  etc.,  are  hereby  commanded  to  forth- 
with arrest  the  said  Jane  Doe,  and  deliver  her  into  the  custody  of 
the  keeper  of  the  common  jail  of  the  county  of  Suffolk;  and  you,  the 
said  keeper,  are  hereby  commanded  to   receive  into  your  custody 

1.  N.  Y.  Code  Crim.  Proc.,  g  858  as        Delaware.  —  Laws    (1893),    P-    73^, 

am*d  Laws  1S95,  c.  880;  i  Birds.  Rev.  g  2. 
SUL  (1S96),  p.  2S4.  g  21.  Maryland,  —  Pub.  Gen.  Laws  (xS88). 

See    also     the    following    statutes,  p.  no,  %  i. 
ooder  which  the  mother  may  be  com-        Nnv  IfampsAire.-T-Puh,  Stat.  (1891), 

milted  for  failure  to  give  security,  for  c.  87,  g  4. 
the  support  of  her  child: 
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■ 

^he  said  Jane  Doe^  and  safely  keep  her,  without  bail,  until  she  shall 
comply  with  said  order,  unless  she  shall  execute  a  bond  to  the  people 
of  the  State  of  New  York  in  the  sum  of  five  hundred  dollars,  with 
two  good  and  sufficient  sureties,  to  appear  at  the  next  county  court  of 
said  county  of  Suffolk^  and  not  to  depart  the  said  court  without  leave. 
Dated  at  Huntington  this  tenth  day  of  May^  iS97, 

Abraham  Keni^ 
Christian  Williams^ 
Justices  of  the  Peace  (or  Police  Justices). 

b.  For  Failure  to  Dlselose  Putative  Father.' 

Form  No.  4059. 

{Commencing  as  in  Form  No,  JfiSS^  and  continuing  down  to  ♦) 
Whereas,  Complaint  has  been  made  before  me  that  one  Jane  Doe  of 
the  town  of  Huntington^  in  the  said  county  of  Suffolk^  was  delivered 
of  ^  bastard  child  on  the  twentieth  day  of  Afril,  i8P7,  which  would 
likely  become  a  charge  upon  said  county.  And  Whereas,  said  Jane 
Doe^  when  brought  before  us,  refused,  and  still  refuses,  to  disclose  the 
name  of  the  father  of  said  bastard  child,  although  now  sufficiently 
recovered  from  her  confinement. 

Now  you,  the  said  constable,  etc.,  are  hereby  commanded  forth- 
with to  convey  and  deliver  the  said  Jane  Doe  into  the  custody  of 
said  keeper;  and  you,  the  said  keeper,  are  hereby  required  to  receive 
the  said  Jane  Doe  into  your  custody  in  said  jail,  and  her  safely  keep 
until  she  shall  testify  and  disclose  the  name  of  the  father  of  said 
child. 

Dated  at  (concluding  as  in  Form  No.  ^058.) 

XL  Criminal  Prosecution.^ 

1.  Of  Putative  Father. 

a.  For  Bastardy. 

Fonn.No.  4060. 

(Precedent,  in  Norw.ood  v.  State,  45  Md.  70.)  * 

[State  of  Maryland, 

Frederick  County,  to  wit: 
The  jurors  of  the  state  of  Maryland/ for  the  body  of  Frederick 

1.  N.  Y.  Code  Crim.  Proc.,  g  856;  i  South  Carolina.  ^Crim.  Stat.  (1893), 

Birds.  Rev«  Sut.  (i8g6),  p.  254,  §  19.  %  386. 

•See  also  the  following  statutes,  un-  Tennessee. —  Code  (1896),  ft  7333. 

der  which   the   mother  may  be  com-  2.  For  the  formal  parts  of  an  indict* 

mitted  for  failure  to  disclose  the  father  ment    or  information  in   a  particular 

of  her  child:  jurisdiction  consult  the  titles  Indict- 

Arkansasi  —  Sand.  &  H.  Dig.  (1894),  ments  and  Informations. 

8  473-  ••  This     indictment    was     held     ow 

Delaware. —  Laws  (1893),  p.  738,  g  2.  demurrer  to  charge  correctly    the  of-- 

.  Georgia.  "^Cod^  (1882),  §  4763.  fense,  both  in  substance  and  form. 

North  CaroKna.  —  i  Code   (1883),  §  For  an  indictment  held  to  be  defec- 

32.  tive  for  not  stating  the  place  of  resi- 
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county,  do  upon  their  oath  present]^  that  W,  Herbert  Norwood^  late 
of  said  county,  on  the  1th  day  of  December^  eighteen  hundred  and 
seventy-three,  at  the  county  aforesaid,  unlawfully,  did  beget  upon  the 
body  of  Mary  E,  Nusbaum,  a  free  white  woman  of  said  county,  a  female 
illegitimate  child,  of  which  said  female  illegitimate  child  the  said  Mary 
E.  Nusbaum,  afterwards,  to  wit,  on  the  1th  day  of  September^  eighteen 
hundred  and  seventy-four,  at  the  county  aforesaid,  was  then  and  there 
delivered,  and  which  said  female  illegitimate  child  was  then  and  there 
born  alive,  and  is  still  living,  to  wit,  at  the  county  aforesaid,  to  the 
great  damage  of  the  said  Mary  E,  Nusbautn,  contrary  to  the  form  of 
the  Act  of  Assembly  in  such  case  made  and  provided,  and  against 
the  peace,  government  and  dignity  of  the  state. 

b.  For  Failure  to  Provide  for  Support  of  Child. 

Form  No.  4061. 

(Precedent  in  Walker  v.  State,  5  Ga.  492.)' 

\Georgia,  Wilkes  County. 

The  grand  jurors,  selected,  chosen,  and  sworn  for  the  county  of 
Wilkes,  to  wit  : 

I.  George  Washington,  Foreman. 

2.  John  Langdon,  13.  Benjamin  Franklin 

3.  Nicholas  Gilman^  14.  Robert  Morris,  . 

4.  Nathaniel  Gorman^  15.  James  Wilson, 

5.  Rufus  King,  16.   Thomas  Eitzsimmons^ 

6.  William  Johnson^  1 7.   Thomas  Mifflin, 
'3^  Roger  Sherman,  18.  George  Clymer, 

8.  Alexander  Hamilton^  19.  fared  Inger soil, 

9.  William  Livingston^  20,  Gouverneur  Morris 

10.  William  Pater son^  21.   George  Read, 

11.  David  Br  early,  22.  fohn  Dickinson, 

12.  fonathan  Dayton,  23.  facob  Broom, 

in  the  name  and  behalf  of  the  citizens  of  Georgia,  charge  and  accuse 

dence  of -the  mother  and  her  child  see  erally,  to  owe  and  stand  indebted  to  the 

Root  v^  State,  10  Gill  &  J.  (Md.)  375.  State  of  Maryland  in  the  sum  of  eighty 

The  following  plea,  from  which  the  dollars,  to  be  made  and  levied  of  their 

formal  parts  are  omitted,  was  held  in-  bodies,  goods  and  chattels,  lands  and 

State  V.  Trimble,  33  Md.  468,  to  be  a  tenements,  respectively,  for  the  use  of 

sufficient  defense  to  an  indictment  for  said  State,  sO  that  the  traverser  saith 

bastardy:  the  said  county  hath  been  and  is  fully 

"That  the  mother  of  the  said  pre-  indemnified    and    secured   from    and 

tended  illegitimate  child,  in  the  year  against  any  charge  that  has  accrued  or 

1866,  appeared    before   Giorge  Moore ^  may  accrue  by  means  of  said  child; 

one  of  the  justices  of  the  peace  of  the  all  which  the  traverser  is  ready  to  veri* 

Sute  of  Maryland,  for   Cecil  county,  fy,"  etc 

and  being;  bv  him  required  to  disclose  1.  The  words  enclosed  in  [  ]    will 

ih*  name  of  the  father  of  said  child,  not  be  found  in  the  reported  case, 

refjsed  so  to  do,  and   in  accordance  2.  Georgia  —  Code  (1882),  §4564. 

with  law,  being  required  by  said  jus-  For  a  form  of  indictment  held  de- 

tice  to  give  security  to  indemnify  said  fective  because  it  did  not  charge  dis- 

connty  from  any   charge  that  might  tinctly  that    the    defendant    was   the 

accrue  by  means   of  said  child,   did,  father  of  the  bastard  child  see  Locke 

with  Sarah  Howard  as   her  security,  v.  State,  3  Ga.  535. 
Kkaowledge  themselves,  each  and  sev- 

288  Volume  3. 


4062.  BASTARDY.  4062. 

John  Walker^  of  the  county  and  state  aforesaid,  with  the  ofifense  of 
refusing  to  give  securi^  for  the  maintenance  and  education  of  his 
bastard  child  forl^  that"  the  said  John  Walker  was,  on  the  Wh  day 
of  September y  \^Jfiy  arrested  by  Eaward  R,  Anderson^  sheriff  of  said 
I  county  of  Wilkes^  under  and  by  virtue  of  a  warrant,  from  under  the 
hand  and  seal  of  Isaac  A,  Mc tendon^  a  Justice  of  the  Peace  for  the 
said  county  of  Wilkes^  charged  upon  the  oath  of  one  Mary  Ann 
Wheailey  of  said  county  of  Wilkes^  charging  the  said  John  Walker 
with  being  the  father  of  a  bastard  child,  which  was  then  and  there 
likely  to  be  born  of  her,  the  said  Mary  Ann  Wheailey^  and  likely  to  be 
chargeable  to  said  county  of  Wilkes  ;  and  the  said  John  Walker^ 
arrested  as  aforesaid,  was  brought  before  Isaac  A,  AfcLendon  and 
Benjamin  Smithy  Justices  of  the  Peace  for  said  county  of  Wilkes ^  and 
then  and  there,  to  wit,  on  the  IJ^h  day  of  September^  in  the  year 
aforesaid,  in  said  county  of  Wilkes^  the  said  Justices,  after  due  delib- 
eration, ordered  and  adjudged  that  the  said  John  Walker  should  give 
bond  and  security  for  the  education,  support  and  maintenance  of 
said  child,  so  to  be  born  as  aforesaid,  he,  the  said  John  Walker^ 
being  then  and  there,  by  the  Justices  aforesaid,  required  to  give  said 
bond  and  security,  for  the  maintenance  and  education  of  said  bastard 
child,  in  terms  of  the  law,^  he,  the  said  John  Walker^  being  then  and 
there,  the  father  of  said  bastard  child,  and  he,  the  said  John  Walker^ 
then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  in  said 
county  of  Wilkes^  then  and  there  refused  to  give  said  bond  and 
security,  and  still  refuses  so  to  do,  contrary  [to  the  laws  of  said  state, 
the  good  order,  peace  and  dignity  thereof. 

Daniel  Webster^  Solicitor-General 
'Mary  Ann  Wheatley^  Prosecutor. 
March  Term.     Superior  Court,  A.  D.  i^S.y 

Form  No.  4062. 

(Precedent  in  $tat9  v,  Wyni^,  116  N.  Car.  981.) 

[North  Carolina^  \  Superior  Court, 

Franklin  County,  f  January  Term,  A.  D.  iMf.V 

The  jurors  [for  the  State  upon  their  oath]^  present  that  IVaUer 
Wynne,  on  the  4/h  of  October,  18M,  in  and  upon  the  body  of  one 
Mary  Neal  did  wilfully  and  unlawfully  beget  a  bastard  child,  she  the 
said  Mary  Neal  being  then  and  there  an  unmarried  woman,  and  the 
said  bastard  child,  as  begotten  by  said  Walter  Wynne,  having  been 
bom  alive  on  thit  fourth  day  oi  July,  iSP^y  still  lives  and  is  likely  to 
become  a  county  charge,  and  he  the  said  Walter  Wynne  then  and 
there  refused  to  provide  for  the  maintenance  of  said  child,  against 

1.  The  words  and  figures  enclosed  in  justices  required  of  defendant  security 

[  ]  will  not  be  found  in  the  reported  for  the  inaintenance  and  education  of 

case.  the  bastard  child,  etc,  and  no  alleg^a- 

8.  The    indictment    originally    con-  tion  that  such  requisition  was  refused 

tained  two  counts,  but  the  first  was  by  defendant,  but  the  court  held  that 

stricken  out  on  demurrer  and  is  omit-  the  statute  was  complied  with  by  the 

ted  from  the  reported  case.  allegation  that  security  was  demanded 

8.  It  was  objected  to  this  indictment  *'  in  terms  of  the  law,'*  which  security 

that  it  contained  no  allegation  that  the  the  defendant  refused  to  give. 
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the  form  of  the  statute  Vin  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State. 

/.  Q.  Holtan,  Solicitor.]* 


PonttNo.4o63. 

(Precedent  in  State  v.  Crawford,  lo  Rich.  L.  (S.  Car.)  365.)* 

The  State  of  South  Carolina,  \  _ 
Chesterfield  District.         )  **' 

At  a  Court  of  Sessions  begun  to  be  holden  in  and  for  the  District 
of  Chesterfield,  in  the  State  of  South  Carolina,  at  Chesterfield  Court 
House,  in  the  District  and  State  aforesaid,  on  the  first  Monday  in 
October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-five.  The  jurors  of  and  for  the  District  of  Chesterfield  sdoresaid^ 
in  the  State  of  South  Carolina  aforesaid,  that  is  to  say: 

Upon  their  oaths  present  that  Lucy  Ann  Smothers,  a  free  white  single 
woman  of  Chesterfield  District,  in  the  State  aforesaid,  on  the  twenty^ 
eighth  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-two,  at  Chesterfield  Court  House,  in  the  District  and 
State  aforesaid,  was  delivered  of  2i  female  child,  which  by  the  laws  of 
this  State,  is  a  bastard,  and  that  the  said  child  is  likely  to  become  a 
burden  to  the  District  aforesaid.  And  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  further  present,  that  one  Neil  Crawford  is 
the  father  of  the  said  child,  and  has  refused  to  enter  into  recogni- 
zance, with  two  good  and  sufficient  securities,  according  to  law,  for 
and  towards  the  maintenance  of  the  said  child,  against  the  form  of 
the  Act  of  the  General  Assembly  of  the  said  State  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  same  State 
aforesaid.  H,  Mclver,  Solicitor  E.  C. 

S.  Of  Mother.' 
a.  For  pon^MllBg  Btftli  of  9fist^  Phlld.^ 

PormNo.  40^4. 

State  of  North  DakoU,  )  In  District  Court 

County  of  Burleigh.     ]  ^'  Sixth  Judicial  District. 

1.  The  words  enclosed  in  [  ]  will  not       Kentucky.  --  Barb,  k  C.  Stat.  (1894), 

be  found  in  the  reported  case.  %  it30. 

%.  Sec  also  a  precedent  in  3t4te  v.        Under   the  Kentucky  statute  it   is 

Adams,  i  Brev.  (S.  Car.)  279.  necessary  to  state  in  the  indictment  the 

S.  Wkars  CShild  is  loiud  ]>sa4  Vadsr  acts  by  which  the  concealment  was 

is^pleloat  Qlnnuutayuss.  —  For  the  re-  accomplished,  and  an  indictment  alleg- 

qaisite  charges  in  an  indictment  under  log  that  **  the  said  Dia  Foster,  on  the 

such  circumstances  see  Vt.  Stat.  (1894)1  r  da^  of  April,  \%y6,  in  the  county 

§  4890.  aforesaid,  did  feloniously  conceal  the 

for  Irading  WKnat. —  For  Statute  birth  of  a  bastard  child,  the  issue  of  her 

making  this   an   offense  see   S.  Car.  body,  by  secreting  the  said  child,  so 

Crim.  Stat.  (1893),  %  38z-  that  it  might  not  be  known  whether  or 

4.  For  forms  relating  to  prosecutions  not  it  had  been  born  alive,  said  child 

for  concealing  birth  of  children,  gen-  being  dead  when  found,"  was  held  to 

erally,    consult    the    title    Concealed  contain  a  mere  conclusion  of  law  and 

Birth.  to  be  insufficient  to  sustain  a  judgment 

North  Dakota.  —  Rev.  Codes  (1895),  of    conviction.     Poster   v.    Com.,    12 

§  7697.  Bush  (Ky.)  373. 
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The  State  of  North  DakoU  1 

against  >  Indictment. 

Jane  Doe,  J 

The  grand  jury  of  the  State  of  North  Dakota,  in  and  for  the  county 
of  Burleigh^  upon  their  oaths  present :  That  heretofore,  to  wit,  on  the 
twentieth  day  of  March^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  mfuty-sevetty  at  the  county  of  Burleigh^  in  said  State 
of  North  Dakota,  one  Jane  Doe^  late  of  said  county  of  Burleigh^  and 
state  aforesaid,  did  commit  the  crime  of  concealing  the  birth  of  her 
bastard  child  committed  as  follows,  to  wit,  That  at  said  time  and 
place  the  said  Jane  Doe  was  pregnant  of  a  child  of  her  body,  which 
when  bom  would  be  a  bastard,  and  on  the  said  twentieth  day  of 
Marchy  at  the  county  of  Burleigh  aforesaid,  she  unlawfully  concealed 
her  said  pregnancy,  and  was  then  and  there  willingly  and  intentionally 
delivered  in  secret  by  herself  of  her  said  child,  the  issue  of  her  body» 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided^ 
and  against  the  peace  and  dignity  of  the  State  of  North  Dakota. 
Dated  at  Bismarck  this  rdneteewth  day  of  May^  i8P7. 

Andrew  Jackson^ 
Foreman  of  the  Grand  Jury. 
Daniel  Webster^  State's  Attorney. 

Form  No.  4065. 
(Precedent  in  Sute  v.  White,  76  Mo.  97.V 

[State  of  Missouri^         )  In  the  Lafayette  Criminal  Court, 

County  of  Lafayette.   ]  Term,  A.  D.  i%92. 

The  grand  jurors  for  the  state  of  Missouri^  impaneled,  sworn  and 
charged  to  inquire  within  and  for  the  county  of  Lafayette  and  state 
aforesaid,  upon  their  oath  present  and  charge  that  Martha  IVhite]^ 
on  the  1st  day  of  January^  i8j^,  being  then  and  there  preg- 
nant and  big  with  a  female  child,  was  then  and  there  delivered  of 
said  female  child,  and  being  so  delivered  of  the  said  female  child,  did, 
on  the  said  1st  day  oi  January^  i%82^  at  [the  county  of  Lafayette 
aforesaid]'  unlawfully,  feloniously,  knowingly  and  willfully  endeavor 
privately  to  conceal  the  birth  of  ss^d  female  child  by  secretly  expos- 
ing and  subjecting  the  body  of  the  said  female  child  to  a  fire  of 
intense  heat,  and  then  and  there  thereby  baking  and  partly  burning 
the  body  of  the  said  female  child,  and  that  the  said  Martha  White 
afterward,  to  wit,  on  the  same  day  and  year  last  aforesaid,  then  and 
there  did  unlawfully,  feloniously,  knowingly  and  willfully  endeavor, 
privately,  to  conceal  the  birth  of  the  said  female  child  by  secretly 
hiding  the  body  of  the  said  female  child  under  the  house  of  the  said 
Martha  White^  there  situate,  so  that  it  was  not  and  could  not  be 
known  then  and  there  whether  the  ssAd  female  child  was  born  alive 
or  not ;  and  so  the  jurors  aforesaid  upon  their  oath  aforesaid  do  say 
and  present  that  the  said  Martha  White  being  delivered  of  the  said 
female  child  as  aforesaid,  did  unlawfully,  feloniously,  willfully  and 

1.  See  also  an  insufficient  indictment  [  ]  will  not  be  found  in  the  reported 
in  State  v.  Sprague,  4  R.  I.  257.  case. 

'  8.  The  words  and  figures  enclosed  in 
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knowingly,  in  the  manner  and  form  and  by  the  means  aforesaid, 
endeavor  to  conceal  the  birth  of  the  said  female  child  by  secreting, 
baking  and  partly  burning  and  hiding  the  body  of  the  said  female 
child,  so  that  it  was  not  and  could  not  be  known  then  and  there 
whether  the  ^\^ female  child  was  born  alive  or  not;  against  the 
peace  and  dignity  of  the  state. 

\p,  H,  Mclntyre^  Prosecuting  Attorney 
for  the  county  of  Lc^ayette^Y 

b.  For  Gonoealing  Deatb  of  Bastard  Child.* 

Form  No.  4066. 

State  of  Michigan,  In  the  Circuit  Court  for  the  County  of  Wayne^ 
of  the  April  XtxvcL  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  nihety-seven, 

Wayne  County,  ss.:  The  grand  jurors,  for  the  people  of  the  State 
of  Michigan^  inquiring  in  and  for  the  body  of  said  county,  upon  their 
oaths  present:  That  Jane  Doe,  late  of  the  township  of  Plymouth^  in 
the  county  aforesaid,  was  pregnant  of  a  child,  which  if  born  alive 
would  be  a  bastard;'  that  the  ^^  Jane  Doe  was,  on  Xh^  fifteenth  day 
of  February  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
mnety-seven^  at  the  township  of  Plymouth  aforesaid,  delivered  of  said 
child,  and  that  said  child  was  afterwards  found  to  be  dead;^  and  that 
the  said  Jane  Doe^  on  said  fifteenth  day  of  February^  at  Plymouth 
aforesaid,  wilfully  and  wickedly  endeavored  to  conceal*  the  dcat'i  of 
the  said  child,  the  issue  of  her  body,  [so  that  it  might  not  come  to 
light  whether  it  was  born  alive  or  not,  or  whether  it  was  murdered  or 
not,]*  against  the  form  of  the  statute  in  such  cases  made  and  pro- 

1.  The  words  and  figures  enclosed  in  sary  to  allege  whether  it  died  before, 

W  will  not  be  found  in  the  reported  at,  or  after  birth.      State    v.  Ellis,  43 

case.  Ark.  03. 

S.  MickigaH,  —  How.  Anno.  Stat.  6.  hfo  averment  is  necessary  as  to 
(1882).  §  92S4.  See  also  the  statutes  the  means  by  which  the  mother  en- 
following:  deavored   to  conceal  the  death.    State 

Florida,  —  Rev.  Stat.  (1892),  g  2393.  v,  Ellis,  43  Ark.  93. 

Kentucky,  —  Barb.  &  C.  Stat.  (1894),  6.  The   omission  of   the  words  en- 

%  1220.  closed  in  [  ]  has  been  held  to  be  suffi- 

Nevada,  —  Gen.  Stat  (1885),  §  4597*  cient    ground    upon    which   to  arrest 

New  Hampshire,  -r  Pub.  Stat.  (1891),  judgment,  as  it  is  not  merely  the  con- 

c  278,  §  14.  cealment,  but  the  method  of  the  con- 

Nartk  Dakota,  —  Rev.   Codes  (1895),  cealment,  that  constitutes  the  offense. 

§7697.  Com.    V,   Clark,  2  Ashm.    (Pa.)   105. 

Oregon.  —  i     Hill's     Anno.     Laws  The  count  of  the  indictment  in  ques- 

<i8o2),  §  1865.  tion  was  in  the  words  following: 

tVisconsin, —  2  Sanb.   &    B.   Anno.  **  And  the   inquest  aforesaid,  upon 

Stat.  (1889),  g  4586.      See  also  defect-  their  oaths  and  affirmations,  do  further 

ive    indictments    for    this    o£fense   in  present:  That  the  said  Emeretta  Clark, 

Sullivan  v.  State,  36  Ark.  64;   State  v,  afterwards,  to  wit,  on  the  same  day 

Ellis,  43  Ark.  93.  and    year   aforesaid,   at    the    county 

t.  The  indictment    must   distinctly  aforesaid,  and  within  the  jurisdiction 

^lege  that  the  child  is  a  bastard.  Sulli-  of  this  court,  being  pregnant  with  a 

▼an  V.  State,  36  Ark.  64.  female  child,  did,  then  and  there,  bring 

4.  A  distinct  allegation  that  the  child  forth    of    the    body  of    her    the  said 

b  dead  is  necessary,  but  it  is  not  neces-  Emeretta  Clark,  the  said  female  child 
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vided,  and  against  the  peace  of  the  people  of  the  state  of  Michigan, 
and  their  dignity.  Daniel  JVebsier^ 

Prosecuting  Attorney. 

alive,  which  said  female  child,  so  bom  female  child,  the  issue  of  her  body  as 

alive,  was,  by  the  laws  of  this  com-  aforesaid;  which  said /rmo^  child  was, 

mon wealth,   a    bastard;  and  that  the  by  the  laws  of  this  commonwealth,  a 

said  female  child,  so  born  alive,  did,  bastard;  so  that  it  might  not  come  to 

immediately  aft^r  the  birth  of  it  the  light,   by  casting    and  throwing    the 

said  female  child,   die:  and    that  the  body  of  the  said  female  child  into  a 

said  Emeretta  Clark,  afterwards,  to  wit,  certain  privy,  contrary  to  the  form  of 

on  the  day  and  year  aforesaid,  at  the  the  act  of  the  general  assembly  of  the 

county  aforesaid,  and  within  the  juris-  commonwealth    of    Pennsylvania,    in 

diction  of  this  court,  with  force  and  such  case   made  and    provided,   and 

arms,  did  endeavor  privately,  by  her-  against  the  peace  and  dignity  of  the 

self,  to  conceal  the  death  of  the  said  same." 
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See  the  title  DISORDERLY  HOUSE, 


BENCH  WARRANTS. 

See  the  title  WARRANTS  OF  ARREST. 


BESTIALITY. 

See  the  title  SODOMY. 


BIGAMY  -  POLYGAMY.* 

By  W*  W.  Griffin. 

L  lUUAeB  COffTRACTlD  BT  MAKRIED  PBR80H,  240. 

1.  IfuSctfkenty  240. 

s.  Information^  249. 

I.  Crifninal  Complaint^  250. 

4.  Warrant  of  Arrest^  252. 

IL  falOWINOLT  HARRTING  WIFB  OR  HUSBAMD  OF  AHOTHBR,  252. 

1.  In  General^  252. 

t.  By  Unmarried  Person^  253. 

UL  BIGAMOUS  AMD  POLTOAMOUS  COHABITATIOH,  254. 

1.  In  Generaly  254. 

f.  With  Person  Married  in  Another  State^  256. 

CROB8-REFERElfCE8. 

For  the  formal  parts  of  Indictments  generally  ^  see  the  title  INDICT^ 
MENTS. 

JL  Bigamy  was  not  cognizable  as  a  by  statute  an  indictable  offense,  gen- 
crime  at  ancient  common  law.  It  was  erally  a  felony.  The  offense  of  hav- 
u  offense  punishable  by  the  ecclesi-  ing  a  plurality  of  wives  is  more  prop- 
utical  courts,  but  became  a  felony  by  erly  called  polygamy,  and  is,  in  fact, 
the  sutute  I  Jac.  i,  c  11,  %  i.  In  most  so  designated  in  many  of  the  state 
of  the  states  of  the  Union  bigamy  is  statutes. 
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For  the  formal  farts  of  Informations  generally^  see  the  title  INFOR' 

MA  TIONS. 
For  the  formal  parts  of  Criminal  Complaints^  see  the  title  CRIMINAL 

COMPLAINTS. 
For  matters  of  Procedure  relating  to  this  subject^  see  3  ENCYCLOPiEDiA 

OF  Pleading  kvt>  Practice  322. 
For  matters  of  Substantive  Law  and  Evidence  relating  to  this  subject^ 

see  American  and  English  ENCvcLOPiCDiA  of  Law  34,  title 

BIGAMY. 
For  forms  related  to  kindred  off ense,  see  the  title  ADULTERY  AND 

FORNICATION,  vol.  i,  p.  535. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  HARRUOE  CONTRACTED  BT  MARRIED  PERSON. 

1.  Indictment.^ 

Form  No.  4067.* 

Supreme  Court,  County  of  Suffolk. 
The  People  of  the  State  of  New  York] 

against 

fohn  (or  Jane)  Doe. 

The  grand  jury  of  Suffolk  county  by  this  indictment  accuse  John 

(or  Jane)  Doe  of  the  crime  of  bigamy,  committed  as  follows:  The 

1.  Following   the    Langtiago    of    tho  Y.  Pen.  Code,  §  2^.    Similar  statutes 

Statute. — The  indictment   should   fol-  exist  in  the  following  states: 

low  substantially  tHe  language  of  the  Alabama.  —  Code  (1887X  ^40x6;     For 

statute  under  which  it  is  drawn.  Davis  a  statutory  indictment  see  Code  (1887), 

ff.  Com.,  13  Bush  (Ky.)  318;  State  v.  §  4899,  sub.  18; 

Armington,    25    Minn.    29;     State    v.  Arizona,  ^^  Pen.  Code  (1887),  ^475. 

Gonce,  79  Mo.  600.  ArJkantas.^ — Sand.  &  H.  Dig.  (1894), 

Vegstiying  Ezoeptions  of  the  Statute.  —  g  1480. 

As  a  rule  the  indictment  requires  no  California.  —  Pen.    Code    (1886),    § 

negatives,  the  statutory  exceptions  and  281.' 

provisos    being    properly    matters    of  Colorado.  —  Mill's  Anno.  Stat,  (i  891), 

defense.     State  v.  Williams,   20  Iowa  g  1367. 

98;  Com.  zr.  Whaley,  6  Bush  (Kjr.)  266;  Connecticut,  —  G^n.    Stat.    (1888),   g 

Barber  ?/.  State,  50  Md.   161;  Com.  v.  1523. 

Jennings,    121    Mass.    47;     Kopke    v.  Delaware,  —  Laws    (1893),     p.     953, 

People,  43  Mich.  41;  State  v.  Johnson,  c.  131,  §5.     A  party  is   liable  though 

12  Minn.  476;   Fleming  v.  People,  27  he  marry  outside  of  the  state  with  the 

N.  Y.  330;  State  v.  Norman,  2  Dev.  L.  intention  to  return  and  reside  in    the 

(N.  Car.)   222;    Shafher   v^   State,   20  state,  if   such    marriage    would   have 

Ohio  i;  Stanglein    v.   State,    17   Ohio  been  bigamous  if  contracted  within  this 

St.  453;  State  V,  Abbey,  29  Vt.  60.  state.    Laws  (1893),  p.  953,  g  5.     Cam- 

S.  Indletment— A^^w  York,^Th\s  in-  pareS.  Car.  Code  (1888),  vol.  I,  g  988. 

dictment    is   founded   on  Birds.   Rev.  District  of  Columbia,  —  Comp.  Stat. 

Stot.   (1896).  p.    275,   8  i;  N.  Y.  Pen.  (1894),  p.  162,  834. 

Code,   g  298.      This   section   provides  Florida,  —  Rev.    Stat.  (1892),  g  2603. 

that  a  person  who,  having  a  husband  Georgia, —  Code  (1896),  vol.  3,  g  377. 

or  wife  living,  marries  another  is  guilty  Illinois, —  Starr  ^  Curt.  Anno.   StaL 

of  bigamy   unless    such   person   falls  p.  124T,  par.  62. 

within    the  exception  enumerated   in  /fii/raiM.  —  Horner's    Stat.      (1896), 

Birds.  Rev.  Stat.  (1896),  p.  275,  g  2;  N.  g  1989. 
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said  John  (or  Jane)  Doe,  on  the  12th  day  of  October  in  the  year  of 
oar  Lord  one  thousand  eight  hundred  and  tufuty-sixy  at  Detroit  in 
the  county  of  Wayne  and  state  of  Michigan^  did  lawfully  marry^  one 

^mz.— Miller's  Code  (1888),  g  4009.  United  States,  —  Every  person   who 

Kansas,— GtVL,  Sut.  (1689),  g  3362.  has  a  husband  or  wife  living  in  a  ter- 

Kentucky, —  Barb,  ft  C.  Stat.  (1894),  ritory,  or  other  place  over  "which  the 

%  iai6.  United  States  have  exclusive    juris- 

i/affff.— Rev.  Stat.  (1883),  c.  124,^4.  diction,    hereafter    marries    another, 

Maryland,  —  Pub.    Gen.   Laws,  art.  whether  married  or  single,  and  any 

37, 1$  17.  man  who  hereafter  simultaneously,  or 

Massachusetts, — Pub.    Stat    (1882),  on  the  same  day ^  marries  more  •  than 

^  207, 1 4.  one  woman  in  a  territory  or  other  place 

Muktgan,—  How.  Anno.  Stat.  (1882),  over  which  the  United  States  have  ez- 

§9380.  elusive  jurisdiction,  is  guilty  of  big- 

Minnesala.  — Sut,    (1894),    §    655a  amy.     22  U.  S.  Stat.  (1882),  p.  30,  c.  47, 

For  the  statutory   form  of  an  indict-  amending-  Rev.  Stat.  U.  S.,  §  5352. 

ment  for    bigamy    see    Minn.    Stat.  1.  AUmtloiii   oonosning  lint   Xar- 

(i^)i§7i39f  No.  25.  riags  —  Genera/fy,  —  It  is  usually  suffi- 

JUVj/(wrf.  — Rev.  Stat.  (1889),  g  379a  cient  to  allege  the  first  marriage  in 

Mississt/pi,  —  Anno.     Code     (1892),  general  terms.     3  Encyc.  of  PI.  and 

S  975.  Pr.  325. 

Montana.-^  Pen.  Code  (1895),  §  490.  Lawfulness  of  First  Marriage,  ^TYie 

Nevada^— (^n,  Stat.  (1885),  §  4673.  averment  of  the  first  marriage  raises  a 

Nebraska, — Consol.      Stat.      (1893),  presumption  of  its  lawfulness.    Kopke 

§  5793*  V,  People,  43  Mich.  41. 

New  Hampshire,  —  Pub.  Stat.  (1891),  But  in  Georgia  it  has  been  held  that 

$5.  the  indictment  must  allege  that  the 

North  Carolina,  —  If  any  person  be-  first  marriage  was  lawful,  or  set  out 

log  married  shall  marry  any  other  per-  the  existence  of    such    facts   as   will 

son  during   the    life    of    the    former  amount  substantially  to  such  an  alle- 

husband  or  wife,  whether  the  second  gation.     King  v.   State,   40  Ga.   244. 

marriage  shall  have  taken  place  in  the  The  indictment  in  the  King  case  was 

state  of  North  Carolina  or  elsewhere,  as  follows:  *'For  that  the  said  Stephen 

such  person  is  guilty  of  bigamy.     N.  ICing'  {who  was  averred  to  be  colored)^  on 

Car.  Code  (1883),  vol.  i,  §  988.     Com~  the  qth  day  of  Afarch^  in  the  year  18^, 

pare  Del.  Laws  (1893),    p.  953,  §  5  ;  in  the  county  aforesaid,  did  then  and 

State  V,  Bamett,  83  N.  Car.  615,  cited  there  marry  one  Nancy  Moreland^  col- 

in  note  i,  p.  243,  infra,  ored,  and  her,  the  said  Nancy ^  had  to  his 

North  Dakota,  —  Rev.    Codes  (1895),  wife,  and  the  said  Stephen  King  after- 

%  7181.  wards,  and  while  he  was  so  married  to 

0^.— Rev.  Stat.  (1894),  §  7018.  said  Nancy  as  aforesaid,  to  wit,  on  the 

Oklahoma.  —  Sut.  (1893),  g  2i8i.  18th  da^of  August^  18^,  in  the  county 

Oregon,  —  Hill's  Anno.    L.  (1892),  g  aforesaid,   knowingly  did   marrv  and 

i860.  take  to  wife  one  Henrietta  Grubbs^  col- 

Pennsylvania,  —  Bright     Pur.    Dig.  ored,   and  to  her,  the  said  Henrietta 

O894).  p.  478,  ^  43.  Grubbs^  was  then  and  there  married, 

Rhode  Island,  —  Gen.  Laws  (1896),  c.  the  said  Nancy ^  his  former  wife,  being 

281,  §  I.  then   alive,   of  .  which   fact    the    said 

South  Carolina,  —  Crim.  Stat.  (1893),  Stephen  King  had  then  and  there  full 

S250.  knowledge,    contrary,"    etc.  —  which 

Tennessee,  —  Code  (1896),  ^  6760.  was  insufficient 

Texas,  —  Pen.  Code  (1895),  art  344.  Celebration  of  First  Marriage, —  There 

Vermont,  —  Stat.  (1894),  |  5059.  seems  to  be  no  necessity  for  stating  by 

Virginia, — Code  ( 1 887),  ^  378 1.  whom   the   marriage  was  celebrated. 

Washington.  —  Pen.  Code,  g  194.  Hutchins  v.   State,    28    Ind.   34.      In 

West  Virginia,  — Code  (1887),  c.  149,  State  v.  Bray,  13  Ind.  289,  however,  it 

%  X-  was  held  that  when  the  marriage  was 

Wisconsin,  —  Sanb.  &  B.  Anno.  Stat,  claimed,  to  have  been  performed  by  a 

(iS^).  §  4577.  minister,  the  extent  of  his  authority 

Wyoming.  —  Rev.  Stat.  (1887),  g  998.  should  have  been  made  to  appear. 
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/ant  (or  John)  Doe  and  her  (or  him)  the  said  Jane  (or  John\  did, 
then  and  there  have  for  a  wife  (or  husband)\  ancl  that  the  ^q  John 

(or  Jane)  Doe  afterwards,  to  wit,  on  the  8th  day  of  January^  A.  D. 

Time  and  Place cf  Marriage.^- The  189/,  and  before    the  finding   of   this 

general    nile  is   that  it  is  not  neces-  indictment,  did  feloniously  and  unlaw- 

sary  to  allege  the  time  when  and  the  folly  marry  MitmU  Knigkt,  he  then  and 

place  where    the    first    marriage  was  there  having  a  wife  then  living  by  the 

contracted.     3,  Encyc.  of  PI.  and  Pr.  name  of  Caroline  L.  Faustre,  to  whom 

326.     The    following    indictment  was  he,   the  said  Albert  E.   Fanstre^   was 

held     sufficient     notwithstanding     it  lawfully  married  on  the  iqth  of  Sep- 

failed  to  specify  the  time  and  place  of  tember,  189/,  at   Niagara   Falls  in    the 

the  first  marriage :  *'  Ckasteen  Hmgkes^  Province     of     Ontario^     Dominion     of 

at  the  county  of  Shawnee^  in  the  state  Canada^  under  the  name  of  Albert  E. 

of  KanscLs  aforesaid,  and  within   the  Faustre"  etc.;    which  was   held  to  be 

jurisdiction  of  this  court,  on  the  just  sufficient. 

day  of  ^arr^,  18^,  did  then  and  there  In    the  Davis  case  the    indictment 

unlawfully  and  feloniously  marry  one  alleged    substantially  that  ^^  Elisa   A. 

Loretta    Cavender    and    her    the    said  Davis ^  on  the  — ^-  day  of  May,  1877, 

Loretta  Cavender  then   and  there  had  in  the  county  and  state  aforesaid  (being 

for  his  wife,   and    the    said    CMasteen  Kenton  county ^  Kentucky)  ,^  and  before 

Hughes  then  and  there  being  a  married  the  finding  of  this  indictment,  having 

person,  being  then  and  there  married  a    husband    then    living,    unlawfully 

to  one    Mary  Hughes^    she    the   said  married y<»^ff  if/ariiry,  against  the  peace 

Mary  Hughes  being    then   and  there  and  dignity  of  the  Commonwealth  of 

alive  and  the  bond  of  matrimony  be-  Kentucky;'*    which     was    held    insuf- 

tween   the  said    Ckasteen  Hughes  and  ficient. 

the  said  Mary  Hughes  being  still  un-  In  McLssachusetts  it  is  essential  that 

dissolved."    State  v.  Hughes,  35  Kan.  the  indictment  contain  an  allegation  of 

626.  the  place  where  the  first  marriage  was 

In  Kentucky  it  is  immaterial  at  what  contracted,  but   the  time  of  the    first 

particular  date  the  first  marriage  oc-  marriage  need  not  be  proved  as  laid, 

curred,  if  the  accused  had,  at  the  time  such  allegation   not    being    material, 

of  the  second  marriage,  a  living  wife  Com.  v,  McGrath,  140  Mass.  296. 

to  whom  he  had  been  previously  mar-  In  Vermont  it  was  formerly  necessary 

ried  ;  and    this    essential    fact    being  to  allege  the  time  and  place  of  the  first 

stated  in  substance  in  the  indictment  marriage.     State  v,  LaBore,  26  Vt.  765. 

it  is   sufficient    Faustre  v.  Com.,  92  But  this   rule  has    been  changed  by 

Ky.  34.     However,  in  Davis  v.  Com.  statute.     Vt.  Stat.  (1894),  §  5061. 

13  Bush  (Ky.)  318,  it  was  held  that  an  Name  of  First  Husbcmd  and  Wife.  — 

indictment    for    bigamy   should   aver  It  is  not  necessary  to  the  validity  of  an 

specifically  the  time  and  place  of  the  indictment  that  the  name  of  the  first 

first   marriage.     The   Davis  case  ex-  husband  and  wife  should   be   stated, 

pressly  overrules  Com.  v,  Whaley,  6  Johnson  v.  State,  60  Ark.  308;  State  v. 

Bush  (Ky.)  266,  in  which  the  contrary  Davis,    109  N.    Car.    780;    Watson    v. 

rule,  and  one  which  seems  to  be  in  ac-  State,  13  Tex.  App.  76.    So  it  has  been 

cord  with  that  laid  down  in  Faustre  v.  properly  held  in  Indiana  and  Minnesota 

Com.,  92  Ky.  34,  was  decided.  that  it  is  not  necessary  to  allege  the 

The  indictment  in  the  Whaley  case  maiden  name  of  the  first  wife.  Hut- 
substantially  charged  as  follows :  chins  v.  State,  28  Ind.  34;  State  v, 
••That  the  said  James  Whaley,  on  the  Armington,  25  Minn.  34.  In  Kentucky, 
24th  day  of  December,  \%68y  in  the  however,  in  the  case  of  Davis  v.  Com. 
county  and  state  aforesaid,  and  before  13  Bush  (Ky.)  318,  overruling  Com.  v, 
the  finding  of  this  indictment,  did  then  Whaley,  6  Bush  (Ky.)  266,  it  was  held 
and  there,  having  a  wife  then  living,  that  the  indictment  must  allege  the 
unlawfully  marry"  Laurena  Farley,  name  of  the  first  husband  or  wife, 
against  the  peace,"  etc.;  which  was  Under  a  charge  that  his  wife  was 
held  to  be  a  valid  indictment.                     "  one Nelms,"  whose  name  was 

The  indictment  in  the  Faustre  case  not  known  to  thegrand  jurors,  the  true 

was  as  follows:     "  The  said  Albert  E,  name    was    properly    allowed    to    be 

Faustre,  on  the day  of  September,  proved.     Nelms  v.  State,  84  Ga   466. 
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i8P7,  at  the  town  of  Babylon  in  the  county  of  Suffolk  and  state  of 
New  York^  did  unlawfully  and  feloniously '  marry  and  take  as  his 
wife  (or  her  husband)  one  Martha  (or  David)  Jones  '  and  to  her  (or 

Charging  that  the    defendant    was  1879,  in  the  county  of  Henderson  and 
lawfully  married  to  Mary  I.  Bennett  state  of  North  Carolina,  did  marry  one 
and  proving  a  marriage  to  Mary  Ben^  Margaret  E,  Dunberrvy  and   her,  the 
nett  constitutes  no  vanance,  as  the  let-  said  David  F  Barnett^  had  for  his  wife, 
ter 'V*  was  not  a  part  of  the  name  of  and  that  the  said    David  F,   Barmtt 
the  person  named  in  the  indictment,  afterwards,  and  while  he  was  so  mar- 
Tucker  V.  People,  132  111.  584.  ried  to  the  said  Margaret  E,  Dunberry 
1.  ▼•mt — Gemrally,  —  The    rule    is  as  aforesaid,  to  wit,  on  the  2nd  ^^.y  of 
that  the  indictment  should  be  found  in  yune^  X879,  in  the  count v  of  McNary^ 
the  county  where  the  second  marriage  and  state  of  Tennessee^  feloniously  and 
was  contracted.     Williams  v.  State,  44  unlawfully  did  marry  and  take  to  wife 
Ala.  24;  Beggs  v.  State,  55  Ala.  108;  one  il/inry  Cnw/^/'//,  and  to  her,  the  said 
Brewer  V.  State,  59  Ala.  loi;  Scoggins  Mary   Campbell^   was   then   and   there 
V.  State,  32  Ark.  205;   Walls  v.  State,  married,   the  said    Margaret   E,s   his 
32    Ark.    565;    Com.    v.    Bradley,     2  former  wife,  being  then  alive,  against 
Cush.  (Mass.)   553;  State  v.  Johnson,  the  form  of  the  statute  in  such  cases 
12  Minn.  476;  State  v,  Fitzgerald,  75  made  and  provided,  and  against  the 
Mo.  571;  People  v.   Mosher,  2  Park,  peace     and     dignity  of    the    sute; '* 
Grim.  Rep.  (Orleans,  Oyer  &  T.  Ct.)  which  indictment  was  held  to  be  in- 
195;  Finney  v.  State,  3  Head  (Tenn.)  sufficient  to  sustain  a  conviction. 
544:  State  V.  Palmer,  18  Vt.  570.  A  plea  in  abatemsnt  to  the  indictment 
But  in  some  jurisdictions  the  offense  alleging  that  at  the  time  of  the  finding 
nay  be  prosecuted  in  the  county  where  of  said  indictment  the  said  respondent 
the  defendant  is  apprehended.  did  not  reside  nor  was  he  apprehended 
CaH forma,  —  Pen.  Code,  %  785.  in  the  county  of    Kennebeck,   in   the 
A&Jb.  — Rev.  Sut.  (1887),  §  7487.  sute  of  Maine,  but  that  he  then  and 
A^anAif.  — Gen.  Sut.  (1889),  §  2365.  for  a  long  time  before  resided  in  Bid- 
Maine.  —  Rev.     Stat.,   c.    loo,    §   7;  deford   in  the  county  of  York,  in  the 
State  V.  Sweetsir,  53  Me.  438.  state  of  Maine,  and  that  he  was  appre- 
Montana.  —  Pen.  Code,  g  1568.  hended  in  said  town  of   Biddeford,  is 
Xew  York.  —  Pen.  Code,  §  300,  Col-  bad.     State  v.  Sweetsir,  53  Me.  438. 
lins  V.   People,  4  Thomp.   &  C.    (N.  2.  The    indictment   is   not  fatal  by 
Y.)  77.  reason  of  the  omission  of  the  words 
North  Carolina.  —  Code  (1883),  §  988.  **  with  force  and  arms."   State  v.  Kean, 
And  in  some  states  it  is  specially  10  N.  H.  347.    Consult  also  the  title 
provided  that  one  may  be  prosecuted  Indictments. 

for  bigamy  therein  although  the  second  t.  AUegatioii  Conoamiag  Seoond  Xar- 

marriage  was  contracted  without  the  riaga — Generally. — The     time     when 

state.  and  the    place  where  the  second  mar- 

Delaware — Laws    (1893),  p.  953,  c.  riage  was  contracted,  being  essential 

131.  §  5.  elements  of  the  crime,  must  be  alleged 

North  Carolina.  ~  Code  (1883),  §  988,  in  the  indictment.     3  Encyc.  of  PI.  and 

making  bigamy  a  felony.     But  under  Pr.  326.     In  Com.  v.  Richardson,  126 

a  prior  statute  (Battles'  Revisal,  c.  32,  Mass.  36,  it  was  decided,  with  refer- 

§  15)  declaring  bigamy  to  be  a  misde-  ence  to  the  second  marriage,  that  the 

meanor,  and  containing  no  provision  time,  place,  and  all  of  the  facts  consti- 

with  respect  to    a    second    marriage  tuting  the  crime,  which  in  that  case 

without  the  state,  it    was    held  that  was  polygamy,  and  not  bigamy,  should 

when  the  second  marriage  took  place  be  set  forth  in  such  a  manner  that  the 

in  another  state  the   courts  of  North  defendant  might  be  prepared  to  defend 

Carolina    could   not  take  jurisdiction  himself. 

of  the  offense.  State  v.  Barnett,  83  N.  For  an  indictment  held  fatally  de- 
Car.  615.  The  indictment  in  this  case  fective  for  failing  to  allege  the  exist- 
was  as  follows:  **  The  jurors  for  the  ence  of  a  second  marriage  see  In  re 
state,  upon  their  oaths  present,  that  Watson,  33  Atl.  Rep.,  (R.  I.  1896)  873. 
David  F.  Barnett^  late  of  the  county  of  Its  Imw fulness.  —  It  is  unnecessary  to 
Henderson^   on   the  and  day  of  June^  allege  in  the  indictment  that  the  sec- 
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him\  the  said  Martha  (or  David)  was  then  and  there  married,  the 
^\a  Jane  (or  John)  being  then  and  there  living^  and  in  full  life* 

Ri^us  Choate, 
District  Attorney  of  the  County  of  Suffolk, 

Form  No.  4068. 
(Precedent  in  Fleming  v.  People,  5  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  353.}* 

\City  and  County  of  New  York :  ss. 

The  jurors  of  the  People  of  the  State  of  New  York  in  and  for  the 
body  of  the  city  and  county  of  New  York^  upon  their  oaths  present.** 
That  Charles  H,  Flemings  late  of  the  first  ward  of  the  city  of  New 
York  in  the  county  of  New  York  aforesaid,  on  the  eleventh  day  of 
November^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-five^  did  marry  one  Rowena  Baldwin^  and  her,  the  said  Rowena^ 
did  then  and  there  have  for  wife;  and  that  said  Charles^  afterwards, 
to-wit,  on  the  Slst  day  of  December^  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-one^  at  the  Ward,  city  and  county 
aforesaid,  with  force  and  arms,  did  feloniously  marry  and  take  as  his 
wife  one  Jane  A.  Butty  and  to  the  said  Jane  was  then  and  there  mar- 

ond  marriage  was  unlawful.  3  Encyc  alleged  that  '*  The  said  ZAmmU  Myers^ 
<ii  PI.  and  Pr.  326.  But  where  the  second  said  former  wife,  being  then  alive, 
marriage  occurred  in  a  state  other  and  the  said  John  7*.  Hiler  well  know- 
than  the  state  where  the  indictment  ing  that  said  Lizzie  Myers,,  his  former 
was  found,  it  has  been  held  that  an  wife,  was  then  alive,  and  the  said 
allegation  that  the  second  marriage  John  T.  Hiler  never  having  been  law- 
was  unlawful  is  necessary.  State  v,  fully  divorced  from  the  said  Lizzie 
Palmer,  18  Vt.  570;  contra,,  State  v,  if/^^rx,"  contained  a  sufficient  averment 
Johnson,  12  Minn.  476.  An  averment  that  the  former  wife  was  alive  at  the 
that  the  second  marriage  was  felonious  time  of  the  second  marriage.  Hiler 
has  been  held  sufficient  without  alleg-  v.  People,  156  111.  511,  distinguishing 
ing  that  it  was  unlawful.  Koplce  v,  Prichard  v.  People,  149  111.  50.  In  the 
People,  43  Mich.  41.  Jatter  case  the    allegation   that   **  the 

1.  Allegation  that  Lawftil  Wife  is  Liv-  defendant  well  knowing  the  said  Eliza 

ing.  —  The  rule  is  that  the  indictment  Ann  Ferguson,    his    former  wife,  was 

should  allege  that  at  the  time  of  the  then  alive,"  was  held  to  be  insufficienL 

second  marriage  the  defendant  had  a  It  is  not  necessary  to  allege  that  the 

lawful  wife  then  living.    Com.  v.  Mc-  defendant  knew  that  his  former  wife 

Grath,  140  Mass.  296;    King  v.   State,  was  living  at  the  time  of  his  second 

40  Ga.  246;  Prichard  v.  People,  149  111.  marriage.      Barber   v.    State,   50   Md. 

50.     But  it  is  hardly  necessary  to  allege  161. 

in  addition   to  the  fact  of  the  life  of  8.  Maine.  —  An    indictment   for  big- 

the  first  wife  that  the   marriage  was  amy  committed   in   Maine   before  its 

still  subsisting.     State  v.   Norman,  2  separation   from    Massachusetts   must 

Dev.  L.  (N.  Car.)  222.     Where  an  in-  charge  the  offense  to  have  been  com- 

dictment  stated  that  the  marriage  re-  mitted  against  the  peace  of  Massachu- 

lation  had  been  entered  into  by  virtue  setts   and  the  laws    of  that  common- 

of  a  lawful  marriage  and  still  existed,  wealth,  else  it  will  be  fatal.     Damon's 

this    was    held    sufficient  without  an  Case,   6    Me.    148.     Consult  also    the 

allegation   that  the   lawful  wife  was  title  Indictments. 

living  at  the  time  of  the  contracting  of  8.  This    indictment    was    approved 

th.e  second  marriage.     State  t^.  Hughes,  and  this  case  was  affirmed  in  Fleming 

58  Iowa  167.  V.  People,  27  N.  Y.  329. 

An  indictment  which,  after  averring  4.  The  formal  parts  of  the  indict- 
that  the  defendant  did  unlawfully  and  ment  have  been  changed  by  statute, 
feloniously    marry    Grace    Washburn,  Birds.  Rev.  Stat.  (1896),  p.  1513,  §  tx. 
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ried,  the  said  Rawena  being  then  and  there  living,  and  in  full  life, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  the  people  of  the  State  of  New  York  and  their 
dignity.  A.  Oakey  Hall^  District  Attorney. 

Fonn  No.  4069. 

(Precedent  in  Scoggins  v.  State,  32  Ark.  206.)^ 

[Howard  Circuit  Court. 
The  State  of  Arkansas ) 
against  > 

Peter  Scoggin,'\  ) 
The  Grand  Jury  of  Howard  County,  in  the  name  [and  by  the 
authority  of  the  State  of  Arkansas  accuse]  Peter  Scoggin  of  the  crime 
of  bigamy,  committed  as  follows,  to  wit :  That  said  Peter  Scoggin^ 
in  the  county  of  Howard^  on  or  about  the  16th  day  of  July^  A.  D, 
18^5,  did  unlawfully  and  feloniously  marry  one  Mary  Chandler^  and 
take  her  to  wife,  and  from  the  day  and  year  aforesaid,  to  the  finding 
of  this  bill  of  indictment,  did  and  has  continued  to  live  and  cohabit 
as  man  and  wife  with  the  aforesaid  Mary  Chandlery  in  the  County  of 
Howard^  he,  the  said  Peter  Scoggin^  on  the  aforesaid  15th  day  of 
Jufyy  A.  D.  18^^,  and  ever  since  that  day,  having  a  wife*  living,  to 
wit:  one  Sophia  Scoggin;  and  to  the  great  injury  of  the  public 
morals,  and  contrary  to  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  [and  dignity  of  the  State  of  Arkansas,] 

Thomas  D.  Randall^  Prosecuting  Attorney. 

Form  No.  4070. 

To  the  Honorable  Superior  Court  for  the  County  of  Middlesex^  now 
in  Session. 
The  Grand  Jurors  within  and  for  the  said  county  upon  their  oath 
present,*  that  John  (or  Jane)  Doe^  of  Haddam^  in  the  county  of  Mid- 
dUseXy  state  of  Connecticut,  on  the  Sd  day  of  January ^  i8P7,  ^xHad- 
dam  aforesaid,  did  [lawfully]  marry  one  Jane  (or  John)  Dee^  and  the 
said  Jane  (or  John)  Dee  then  and  there  had  for  his  (or  her)  wife  (or 
husband)  ;  and  that  the  said  John  (or  Jane)  Doe  afterwards,  to  wit,  on 
the  i^M  day  ol  June,  i8P7,  with  force  and  arms,  2X  Haddam  afore- 
said, feloniously  did  marry  and  take  to  wife  Martha  (or  David) 
JoneSy  and  to  her  (or  him)  the  said  Martha  (or  David^  Jones  then 
and  there  was  married,-  the  said  Jane  (or  John)^  nis  (or  her) 
former  wife  (or  husband)  being  then  and  there  living  and  in  full  life, 

1.  AikmiM.  —  Though    this    indict-  county,  in  and  for  the  Fart  Smith  dis- 

ment  was  held  sufficient,   the  court  re-  trict  thereof,  in  the  name  and  by  the 

versed  the  case  on  the  ground  that  the  authority  of  the  State  of  Arkansas,  ac- 

prosecution  was  barred  by  the  statute  cuse  }V.  W,  Johnson  of  the  crime  of  big- 

of  limitations.     Scoggins  v.  State,  32  amy  committed  as  follows,  to-wit :  the 

Ark.  218.  said  W,  IV,  Johnson^  on  the  loth  day  of 

S.  In  Johnson  v.  State,  60  Ark.  311,  July,  18^,  in  the  county  and  district 

the  following  indictment  was  held  suf-  aforesaid,   feloniously  did  marry  M. 

fident  the  court  remarking,  however,  JCimbrouzh,  he  having  at  that  time  a 

that  it  was  not  very  artistically  drawn  :  living  wife,  from  whom  he  had  noC 

"  The    grand     jury     of     Sebastian  been  divorced." 
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against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace.^ 


^*  I  set 
^  ^  set. 


Form  No.  4071.* 

State  of  Indiana^ 
County  of  Posey. 

In  the  Posey  Circuit  Court,  June  Term,  i8P7. 
The  State  of  Indiana  ) 

against  V      Indictment  for  Bigamy. 

/oAn  (or  Jane)  Doe.  ) 

The  grand  jury  of  the  county  of  Posey^  in  the  state  of  Indiana^ 
good  and  lawful  men,  duly  and  legally  impaneled,  charged  and  sworn 
at  the  June  term  of  the  Circuit  Court  of  Posey  county,  for  the  year 
18^7,  to  inquire  into  felonies  and  certain  misdemeanors  in  and  for 
the  body  of  said  county  of  Posey,  in  the  name  and  by  the  authority  of 
the  state  of  Indiana^  on  their  oath  present,  that  one  John  (or  Jane) 
Doe,  late  of  the  said  county  of  Posey,  on  the  16th  day  of  June,  i8P7, 
at  the  town  of  Mount  Vernon,  in  the  county  of  Posey  and  state  of 
Indiana  aforesaid,  did  marry  one  Jane  (or  John\  Dee,  and  her  (or 
him,  the  said  Jane  (or  John)  Dee  then  and  there  nad  for  his  (or  her) 
wife  (or  husband) ;  and  that  John  (or  Jane)  Doe  afterwards,  and 
whilst  he  (or  she)  was  so  married  as  aforesaid,  to  wit,  on  the  16th 
day  oi  June,  i8P7,  at  the  town  oi  Mount  Vernon,  in  the  county  of 
Posey,  and  state  of  Indiana  aforesaid,  did  feloniously  and  unlawfully 
marry  and  take  for  his  (or  her)  wife  (or  husband)  one  Martha  (or 
David)  Jones,  and  to  her  (or  him)  the  said  Martha  (or  David)  Jones 
was  then  and  there  married,  his  (or  her)  former  wife  (or  husband) 
being  then  alive,  and  the  bond  of  matrimony  between  him  (or  her) 
the  said  John  (or  Jane)  Doe  and  her  (or  him)  the  said  Jane  (or  Johfi) 
Dee  then  being  still  undissolved,  and  no  legal  presumption  of  the 
death  of  said  Jane  (or  John)  Dee  having  arisen,*  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Indiana. 

Daniel  Webster,  Prosecuting  Attorney. 

Recorded  this  17th  day  of  June,  i8P7. 

Calvin  Clark,  Clerk. 

Form  No.  4072. 

(Bullitt's  Codes  Ky..  pp.  145,  147.) 

The  Commonwealth  of  Kentucky  ) 

against  >      Bourbon  Circuit  Court. 

John  (or  Jane)  Doe.  ) 

The  grand  jury  of  Bourbon  county,  in  the  state  of  Kentucfy,  in 
the  name  and  by  the  authority  of  the  Commonwealth  of  Kentucky, 
accuse  John  (or  Jane)  Doe  of  the  crime  of  bigamy,  committed  as 

1.  This    form    is    given    in   2   Rev.  8.  This   indictment  is  drawn  under 

Swift's  Dig.  p.  859,  and  fulfils  the  re-  Ind.  Stat.  (1896),  §  1986. 

quirements  of  Conn.  Gen.  Stat.  (1888),  8.  It  is  proper  under  the  practice  of 

^1523.     For  the  formal  parts  of  an  in-  this  state  to  negative   the  exceptions 

dictment   in    Connecticut  consult   the  mentioned  in  the  statute.     Bish.  Stat, 

title  Indictments.  Crimes,  §  606. 
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follows,  viz.:  The  ssAd/oAn  {or  Jane)  Doe^  on  the  16ik  day  oi  JutUy 
\Wl}  in  the  county  aforesaid,  then  having  a  wife  (or  husband)  then 
living,  whom  he  (or  she)  married  in  the  state  of  Tennessee  on  the  2d 
day  of  January^  i8P7,  and  whose  name  was  Jane  (or  John)  Doe  when 
he  (or  she)  married  her  (or  him)^  unlawfully  married  Martha  (or 
Daind)  JoneSy  against  the  peace  and  dignity  of  the  Commonwealth  of 
Kentucfy, 

Form  No.  4073. 

(Precedent  in  State  v.  Armington,  25  Minn.  29.)* 

[The  District  Court  for  the  county  of  Hennepin  and  state  of 
Minnesota, 

The  State  of  Minnesota 
against 

John  L,  Arming  ton,  ] 

John  L.  Armington  is  accused  by  the  grand  jury  of  the  county  of 
Hennepin^  in  the  state  of  Minnesota,  [by  this  indictment]  of  the 
crime  of  polygamy,  committed  as  follows  :  The  said  John  L,  Arm- 
ington^  on  the  twenty-first  day  of  January^  A.  D.  i877,  at  the  city  of 
Minneapolis^  in  said  Hennepin  county,  wilfully,  unlawfully  and  feloni- 
ously having  a  wife  then  living,  unlawfully  married  one  Susie  E.  Roe^ 
whose  true  name  was  and  is  Susan  E,  Welter,  contrary  to  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Minnesota.^     [{duly  Dated,  signed  and  indorsed,)"] 

Form  No.  4074. 

(Precedent  in  Gise  v.  Com.,  81  Pa.  St.  428.) 

[In  the  Court  of  Quarter  Sessions  of  the  Peace  for  the  County  of 

Luzerne,  September  Term,  A.  D.  i875. 
County  of  Luzerne,  ss. 

The  grand  inquest  of  the  Commonwealth  of  Pennsylvania,  inquiring 
for  the  county  of  Luzerfu,  upon  their  respective  oaths  do  present 
that  David  Gise'Y  on  the  first  day  of  January,  A.  D.  one  thousand 

1.  Ky.  Crim.  Code,  §  129,  provides  Form  No.  168;  p.  537,  Form  No.  715  ; 
that  the  statement  in  the  indictment  also  the  title  Indictments 
as  to  the  time  at  which  an  o£fense  was  4.  In  this  case  the  court  sustained 
committed  is  not  material  further  than  the  conviction,  holding  that  it  was  un- 
as  a  statement  that  it  was  committed  necessary  to  prove  that  the  woman's 
before  the  time  of  the  finding  of  the  true  name  was  Susan  £.  Weiler,  as 
indictment,  unless  the  time  be  a  mate-  stated  in  the  allegation  that  the  de- 
rial  ingredient  of  the  offense.  Hence  fendant  ''unlawfully  married  one  Su- 
in  an  indictment  for  bigamy  alleging  sie  E.  Roe,  whose  true  name  was  and 
that  "the  said  Robert  E,  Fausire,  on  is   Susan   E.    Weiler,"    the    evidence 

the day   of  September,  189/f  etc.,  showing  the  marriage  of  the   defend- 

and  before  the   finding  of  this   indict-  ant  with  a  woman  known  among  her 

nient,did,"  etc.,   the  statement  as  to  acquaintances  as   Susie   £.   Roe,   and 

the  time  of    the  commission  of    the  who  assumed  th^t  name  at  the  time  of 

offense   was    held    to     be    sufficient,  her  marriage.    State  v,  Armington,  25 

Faastrc  v.  Com.,  92  Ky.  34.  Minn.  29. 

8.  See  supra,  note  i,  p.  241.  6.  The  words  and  figures  in  [  ]  are 

S.  For  the  formal  parts  of  an  indict-  not  found  in  the  indictment,  but  are 

ment  in  Minnesota  see  vol.  i,  p.  100,  supplied  to  make  the  form  more  intel- 
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eight  hundred  and  fifty-five^  did  many  one  Harriet  Fisher^  and  he 
the  said  Harriet  then  and  there  had  for  a  wife,  and  the  said  David 
Gise  afterwards,  and  while  he  was  so  married  to  the  said  Harriet  as 
aforesaid,  oh  the  tiventy-fourth  of  May^  A.  D.  one  thousand  eight 
hundred  and  sixty-eighty  unlawfully  did  marry  and  take  to  wife  one 
Jemima  Davis^  and  to  her  the  said  Jemima  was  then  and  there  mar- 
ried; the  said  Harriet^  his  former  wife,  being  then  alive  [contrary  to 
the  form  of  the  Act  of  General  Assembly  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the  CammotaveaHh  of 
Pennsylvania.  Rufus  Choate,  District  Attorney.] 

Form  No.  4075. 
(Precedent  in  May  v.  State,  4  Tex.  App.  424.) 

[In  the  name  and  by  the  authority  of  the  state  of  Texas^  the  grand 
jurors  for  the  county  of  Clay^  in  the  state  aforesaid,  duly  organized 
as  such  at  the  October  term,  A.  D.  i877,  of  the  District  Court  for 
said  county,  upon  their  oaths  in  said  court,  present  that,  H.  H, 
MayY  in  the  county  of  Clc^  and  State  of  Texas^  on  the  21st  of 
October^  i877,  with  force  artd  arms,  did  unlawfully  marry  and  take 
to  wife  one  M.  J.  Morris^  a  female  of  the  age  of  sixteen  years,  the 
said  H.  H,  May  being  then  and  there  an  adult  male  person,  the  said 
H.  H.  May  having  then  and  there  a  former  living,  lawful  wife,  to 
whom  he  had  been  previously  lawfully  married,  to  wit,  one  Adeline 
May^  formerly  Adeline  Gar^^  the  said  H,  H,  May  well-knowing  that 
his  said  former  wife  was  living  still,  and  that  said  former  wife  had 
not  been  then  and  there  remaining  continually  out  of  the  State  of 
Texas^  nor  had  said  former  wife  voluntarily  withdrawn  from  the  said 
H  H.  May  and  remained  absent  for  five  years  ;  and  the  said  H,  H, 
May  not  having  been  then  and  there  lawfully  divorced  from  his  said 
former  wife,*  against  the  peace  and  dignity  of  the  state. 

Jasper  Kimball^ 
Foreman  of  the  Grand  Jury. 

Form  No,  4076. 

State  of  Vermont^  )      Be  it  remembered,  that  at  the  Supreme 

Washington  County,  ss. )  Court  of  Judicature,  begun  and  holden  at 
Montpelier^  within  and  for  the  said  county  of  Washington^  on  the  2nd 
Tuesday  of  June^  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-seven ;  the  grand  jurors  within  and  for  the  county  of 
Washington  aforesaid,  now  here  in  court,  duly  impaneled  and  sworn, 
upon  their  oath  present  that  John  (or  Jane)  Doe^  of  Potton^  Canada 

Ugible  to  the  pleader.    The  conviction  parts  of  an    indictment  in  Texas  see 

in  this  case,  however,  was  set  aside  vol.  i,  p.  zoa,  Form  No.  124 ;  also  the 

and  the  case    reversed    because    the  title  Indictments. 

court  was  of   the    opinion    that    the  S.  This     indictment     was     upheld 

offense  was  barred  by  the  statute  of  under   the    statute    in   force    in   1877 

limitations.    Gise  v.  Com.,  8z  Pa.  St.  (Pasc.   Dig.,  art.   8014),  being  almost 

428.  the  same  in  language  as  the  statute 

!•  The  words  in  [  ]  are  not  found  in  now  in  force.     (Tex.  Pen.  Code,  Art. 

the   reported   case.    For  the   formal  344.) 
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Easi^  on  the  tnd  day  ol  January^  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fdnety-seoen^  at  Chelsea^  in  the  State  of  Massa-- 
chusetis^  did  lawfully  marry  one  Jane  (or  John)  Dee,  and  her,  the 
said  Jane  (or  John)  Dee  then  and  there  had  for  his  (or  her)  lawful 
wife  (or  husdand)  ;  and  that  the  said  John  (or  Jane)  Doe,  after- 
wards, to  wit,  on  the  1st  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-seven,  with  force  and  arms  at 
Marshfield  in  said  county  of  Washington,  feloniously  did  marry  and 
to  wife  (or  husband)  did  take  one  Jifartha  (or  David)  Jones,  the  said 
Jane  (or  John)  his  (or  her)  former  wife  (or  husband)  being  then  and 
still  alive ;  contrary  to  the  form,  force,  and  effect  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state.^ 
A  true  bill.  John  Farley^  Foreman. 

2.  Information.* 

PonnNo.4077« 

State  of  Michigan,  ) 
County  of  Wayne,  >  ss« 
City  of  Detroit,       ) 

The  Recorders  Court  in  and  for  said  city  of  Detroit,  in  said  Court 
of  the  December  term  thereof,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-nine, 

1.  Vtrmont.  —  In  Sute  r.  La  Bore,  36  Gratt.     (Va.)     582,     the    iadictment 

Vt.  765,  the  indictment  charged   that  charged    substantially  **  that    on    the 

''Robert  La    Bore^  of  Potton,   Canada  a4ih  of   Aprils  iSf^,  in  the  county  of 

Eoit^  on  the day  of ,  A.  D.  Orangey  in  the  state  of  New  York,  the 

18 — ,  at  — — ,  in  did  marry  prisoner  did  marry  one  Mary  Sheridan^ 

one  Catherine  Pratt^  and  her,  the  said  a  single  woman,   and    that  he  after- 

Catkeriney  then  and  there  had  for  his  wards,  and  whilst  so  married  to  the 

wife,  and  that  the  said  Robert  La  Bore  said  Mary,  on  the    i6th  of  February^ 

afterwards,  to  wit,  on  the  ^^th  day  of  18^,  in  the  county  of  Rockingham,  and 

^fril-t  A.  D.   i8<^,  at  Marshfield,   in  state    of    Virginia,    married    Carolina 

laid  county  of  Irashington,  with  force  Moyerhaffer,    his   former  wife    being 

and  arms,  at   said  'Marshfield,  feloni-  alive." 

ously  did  marry  and  to  wife  did  take  Territories.  —  In  Miles  v,   U.  S,,  105 

one  Mary  IVheat  of  said  Marsh/Uld,  the  U.  S.  304*  the  indictment  charged  that 

said  Catherine^  his  former  wi/e,  being  the  plaintiff  in   error  ''John  Miles  did 

then  and  still  alive,    contrary,"  etc.;  on  October ^4,  iSyS,  at  Salt  Lake  Cownty, 

which  indictment  was   held   fatal  on  in  the  Territory  of  C/tah,  marry  one 

demurrer  on  the  ground   that  it  was  Emily  Spencer,   and    that    afterwards 

necessary  for  the  indictment  to  state  and  while  he  was  so  married  to  Emily 

the  time  and   place  of  the   first  mar-  Spencer,  and  while  she  was  still  living, 

riage,  which  In  this  indictment  were  did  on  the  same  day  and  at  the  same 

left  blank.  county  marry  one  Caroline  Owens,  the 

But  now  in  prosecutions  for  bigamy  said  Elizabeth  Spencer,  his  former  wife, 

it  is  sufficient    to  allege  in    the    in-  being  still  living  and  at  that  time  his 

formation  or  indictment   that  at  the  legal  wife.'* 

time  of  the  second  marriage  the  re-  S.  In  those  states  where  this  offense 

spondent  had  a  wife,  or  husband,  liv-  may  be  prosecuted  by  information  the 

ing,  without  specifying  the   time  or  charging  part   of  the  information    is 

place  of  the  former  marriage  or  the  substantially  like  that    of  the  indict- 

name  of  the  former  husband  or  wife.  ment.     For  the  formal  parts  of  infor- 

Vt  Sut.  ( 1894),  %  5061.  mations,  generally,   consult  the    title 

▼IrgiBia.— In  Oneale  v.  Com*i  X7  Informations. 
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In  the  name  of  the  people  of  the  State  of  Michigan,  /,  Henry  N. 
Brevoort^  prosecuting  attorney  in  and  for  said  comity  of  Waym^  who 
prosecute  for  and  on  behalf  of  the  people  of  said  state  in  said  Court, 
come  now  here  in  said  Court  and  give  the  said  Court  to  understand 
and  to  be  informed*  that  Charles  Kopke^  late  of  said  city  of  Detroit, 
heretofore,  to  wit,  on  the  9ih  day  of  May^  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  saienty-nine^  at  the  city  of  Cleieland 
in  the  county  of  Cuyahoga^  State  of  Ohio^  did  marry  one  Emma  Mar- 
guardty  spinster,  and  her  the  said  Emma  Marguardt  then  and  there 
had  for  his  wife;  and  that  the  said  Charles  Kopke  afterwards  and 
whilst  he  was  so  married  to  the  said  Emma  Marguardt  as  aforesaid, 
to  wit,  on  the  29th  day  of  May^  A.  D.  i87P,  at  the  said  city  of 
Detroity  county  of  Wayne^  State  of  Michigan,  feloniously  *  did  marry 
and  take  to  wife  one  Lizzie  Kohl  and  by  and  to  her  the  said  Lizzie 
Kohl  was  then  and  there  married,  the  said  Emma  Marguardt  his 
former  wife,  being  then  living,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  Michigan, 

Henry  N,  Brevoort^  Prosecuting  Attorney. 

8.  Criminal  Complaint.^ 

Form  No.  4078. 

State  oi  Illinois,  \  ^^    Before  Abraham  Kent,  Justice  of  the  Peace. 
Greene  County,  j  '  -^ 

Personally  appeared  before  Abraham  Kent,  Justice  of  the  Peace  in 

and  for  the  county  of  Greene,  state  of  Illinois,  Samuel  Short,  of  said 

county  of  Greene,  who,  being  duly  sworn  according  to  law  upon  his 

oath  and  examined,  complains  and  charges,  that  an  offense  has  been 

1.  This  information  was  sustained  nal  complaints,  generally,  consult  the 
in  the  case  of   Kopke  v.   People,  43    title  Criminal  Complaints. 

Mich.  41,  the  court,  by  Campbell,  J.,  ConiiMtieiit. —  Omitting    the    formal 

saying:     **  We  do  not  think  the  infor-  parts,  the  complaint  may  be  as  follows: 

mation  is  bad  for  failure  to  allege  the  To  Abraham  Kent^  of  Haddam^  Justice 

exceptions  to  the  statute  and  negative  of  the  Peace  for  the  county  of  Middle^ 

their  existence.     It  avers   both    mar-  sex^  comes  Samuel  Shorty   of  Haddam^ 

riages  and  that  the  first  wife  was  living  and  complains,  in   the   name  and  on 

when  the  second  marriage  took  place,  behalf  of  the  state  of  Connecticut,  that 

*    *    *    We   can  see    no   reason    for  on  the /dM   day  of  y««^,  1 8^,  yi^A#i  (or 

requiring  a   greater   fullness  of  alle-  Jane)  Doe^  of  naddam^  countyand  state 

gation."  aforesaid,  then  being  a  married  man 

2.  As  the  second  marriage  is  averred  (or  ivoman)  and  having  a  lawful  wife 
to  have  been  felonious,  it  may  fairly  (or  husband)  nsLined,  Jane  {ot  John)  Doe ^ 
stand  as  charged  to  have  been  unlaw-  to  whom  he  (or  she)  was  married  on  the 
ful.  While  the  word  **  unlawfully  "  is  second  day  of  January^  18^1  living, 
generally  inserted  in  conjunction  with  with  force  and  arms  did  feloniously 
the  word  feloniously,  it  would  be  over-  and  deceitfully  marry  one  Martha  (or 
nice  to  hold  that  a  felonious  act  needs  David)  Jones^  a  single  woman  (or  man\ 
any  further  verification.  Kopke  v,  and  hath  ever  since  continued  to  co- 
People,  43  Mich.  42.  habit  and  live   with   said    Martha  (or 

3.  The  charging  part  of  a  criminal  David)  Jones  as  his  (or  her)  wife  (or 
complaint  is  substantially  like  that  of  husband  )\  against  the  peace,  contrary 
the  indictment  in  any  particular  juris-  to  the  form  of  the  statute,  and  of  evil 
diction.     For  the  formal  parts  of  crimi-  example. 
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committed  as  hereinafter  stated;  that  he,  the  said  Samuel  Shorty  has 
just  and  reasonable  grounds  to  believe*  ^t  on  the  16ih  day  oijune^ 
1 897,  at  CarroUian^  in  the  county  of  Greene  aforesaid,  John  (or  Jane) 
Docy  being  then  married  and  being  then  the  husband  (or  wife)  of  one 
Jane  (or  John)  Doe^  unlawfully  did  marry  and  take  to  wife  (or  to 
husband)  one  Martha  (or  David)  Jones^  the  said  Jane  (or  John)j  his 
(or  her)  former  wife  (or  husband)^  being  then  alive. 

Samuel  Short, 
Subscribed  and  sworn  to  by  the  said  Samuel  Short  before  me,  this 
17th  d?cy  oi  June,  iS97. 

Abraham  Kent,  Justice  of  the  Peace. 


Form  No.  4079. 

The  State  of  New  York,  ) 
Suffolk  County.  J  ^^• 

Sammel  Short,  being  duly  sworn,  deposes  and  says,  that  he  resides 
in  the  village  of  Northport,  county  of  Suffolk,  state  of  New  York ;  that 
one  John  {or  Jane)  Doe,  on  the  second  day  oi  January,  i8P7,  at  the 
vill4^e  of  Northport,  in  the  county  of  Suffolk  aforesaid,  did  marry  one 
Jane  (or  John)  Dee,  and  her  (or  him)  the  said  Jane  (or  John)  Dee 
did  then  and  there  have  for  his  (or  her)  wife  (or  fiusband)*,  and  that 
the  said  John  (or  Jane)  Doe  being  so  married  afterwards,  to  wit,  on 
the  first  day  oi  June,  i8^7,  with  force  and  arms,  at  the  town  of 
Babylon,  in  the  county  of  Suffolk,  state  of  New  York,  feloniously  did 
marry  and  take  as  his  (or  her)  wife  (or  husband)  one  Martha  (or 
David)  Jones,  and  to  her  (or  him)  the  said  Martha  (or  David)  Jones 
was  then  and  there  married,  the  said  Jane  (or  John)  Dee  being  then 
and  there  and  in  full  life.  Samuel  Short. 

Sworn  and  subscribed  before  me  ) 
the  16th  day  oi  June,  iS97.       J 

Abraham  Kent,  Justice  of  the  Peace. 


Form  No.  4080. 

Chester  County,  ss. 

This  information  of  Samuel  Short,  of  West  Chester,  in  the  county 
of  Chester,  in  the  state  of  Pennsylvania,  taken  upon  his  solemn  oath 
before  me,  Abraham  Kent,  one  of  the  justices  of  the  peace  in  and 
for  the  county  of  C!^x/^r  aforesaid,  this  16th  day  oi  June,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven,  who 
saith  that  John  (or  Jane)  Doe,  of  West  Chester  aforesaid,  in  the 
county  and  state  aforesaid,  hath  lately,  to  wit,  on  the  1st  day  of  June, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven, 
married  a  certain  Martha  (or  David)  Jones,  spinster,  he,  the  saA^John 
(or  Jane)  Doe,  being  at  the  same  time  a  married  man,  and  having 
another  wife  in  full  life,  and  further  saith  not.  Samuel  Short. 

Sworn  and  subscribed  before  me  by  said  Samuel  Short,  this  16th 
^J  oi  June,  1^97. 

Abraham  Kent,  Justice  of  the  Peace. 
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4.  Warrant  of  Anrest.* 

Pom  NOk  4  o  ^  '  ■ 

State  of  Tennessee^ ) 
Maury  County.    J 
To  any  lawful  officer  of  the  state  of  Tennessee: 

Whereas,  a  complaint  has  been  made  to  me  by  Samuel  Shorty  that 
John  (or  Jane)  Doe  has  committed  the  crime  of  bigamy  in  the  county 
of  Maury  aforesaid;  and  whereas,  the  said  Samuel  Shorty  being  duly 
sworn  according  to  law,  upon  his  oath,  has  been  by  me  duly  examined 
in  relation  to  said  complaint;  and  whereas,  I  am  satisfied  that  said 
crime  has  been  committed  on  the  date,  and  at  the  place,  sworn  to  in  said 
complaint,  to  wit,  in  the  county  of  Maury  aforesaid,  on  the  16th  day 
of  June,  i8P7,  and  that  there  is  reasonable  ground  to  believe  that 
the  said  John  (or  Jane)  Doe  is  guilty  of  said  offense  in  that  he  (or 
she)  did  then  and  there  unlawfully,  knowingly  and  feloniously  marry 
one  Martha  (or  David)  Jones ^  he  (or  she\  said  John  (or  Jane)  Doe 
having  at  the  date  of  said  marriage  a  wife  (or  husband)  then  living^ 
from  whom  he  ^or  she)  had  not  been  divorced  though  lawfully  mar- 
ried to  her  (or  him)  :  Therefore,  you  are  hereby  commanded,  in  the 
name  of  the  state  of  Tennessee,  to  forthwith  arrest  the  said  John  (or 
Jane)  Doe,  and  bring  him  (or  her)  before  me  or  some  other  magis- 
trate in  said  county*  of  Maury,  to  answer  the  same  charge  of  bigamy. 

Given  under  my  hand  this  17th  day  of  June,  i8P7. 

Abraham  Kent,  Justice  of  the  Peace. 

II.  KNOWINGLT  MARRTING  WIFE  OR  HUSBAND  OF  ANOTHER, 

1.  In  General. 

Form  No.  408a. 

Supreme  Court,  County  of  Suffolk, 

The  People  of  the  State  of  New  York, 

against 
John  Doe, 

The  grand  jury  of  Suffolk  county  by  this  indictment,  accuse  John 
Doe  of  the  crime  of  bigamy,  committed  as  follows:  The  said  John 
Doe,  on  the  16th  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-seven,  at  the  town  of  Babylon,  in  the  county 
of  Suffolk  and  state  of  New  York,  did  knowingly,  unlawfully,  and 
feloniously  marry  and  take  as  his  wife  one  Martha  Jones,  and  to  her 
the  said  Martha  was  then  and  there  married,  he  the  said  John  Doe 
then  and  there  knowingly,  unlawfully  and  feloniously  entering  into 
said  marriage  with  her  the  said  Martha,  he  the  said  John  Doe,  then 
and  there  well-knowing  that  she  the  said  Martha  was  then  and  there 
a  married  person  then  having  a  husband  living,  whose  name  was 
Robert  Jones^  [to  whom  she  the  said  Martha  on  the  Wh  day  of 

1.  For  forms  of  wamau  of  arrest  In  criminal  cases,  generally,  consult  the 
title  Warrants  op  Arrbst* 
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October^  in  the  year  of  our  Lord  one  thousand  eignt  hundred  and 
nineiy-sixy  at  Detroit^  in  the  county  of  Wayne^  and  state  of  Michigan^ 
had  been  lawfully  married.]^ 

Rufus  Choetie^  District  Attorney  of  the  county  of  Suffolk. 

2.  By  UnmaFFied  Pepson. 

Fonn  No.  4083. 

In  the  District  Court  of  Cowley  County,  in  the  State  of  Kansas. 
The  SUte  of  Kansas 

against 
Milton  (or  Mary)  Dee, 

The  grand  jurors  for  the  state  of  Kansas  in  and  for  the  county  of 
Cowley^  duly  impaneled,  sworn  and  charged  to  inquire  within  and 
for  the  county  of  Cowley^  in  the  name  and  by  the  authority  of  the 
state  of  Kansas^  upon  their  solemn  oaths  do  present,  that  one  John 
Doe^  on  or  about  the  2d  day  of  Aprils  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-two^  at  Detroit^  in  the  county  of 
Wayne,  in  the  state  of  Michigan,  lawfully  married  one  Martha  Jones^ 
and  her  the  said  Martha  Jones  did  then  and  there  have  for  his  lawful 
wife ;  and  that  afterwards,  to  wit,  on  the  2d  day  of  February  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-five,  the  said 
Martha  being  then  alive  and  still  the  lawful  wife  of  him  the  said  John 
Doe,  one  Mary  Dee,  being  then  and  there  an  unmarried  person,  and 
then  and  there  well  knowing  him  the  said  John  Doe  to  be  then  and 
there  the  husband  of  her  the  said  Martha,  and  that  the  said  Martha 
was  then  still  alive,  did,  at  the  county  of  Cowley  in  the  state  of 
Kansas,  knowingly,  unlawfully,  and  feloniously  marry  him  the  said 
John  Doe,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Kansas.^ 

Rufus  Choate,  District  Attorney. 

1.  As  to  the  proper  and   necessary  be   prosecuted  by  information  or  by 

allegations  concerning  the  first  or  prior  criminal  complaint,  the  charging  part 

marriage,  see  supra^  note    i,   p.   241,  of  such   information   or  complaint  is 

Form  No.  4067.  substantially   like   that  of  the  indict- 

lodietiiiaat  —  New  York. — A  person  ment.     For  the   formal   parts  consult 

who  knowingly  enters  into  a  marriage  the  titles  Information  and  Criminal 

with  another  which  is  prohibited  to  the  Complaints. 

latter  by  the  provisions  of  the  N.  Y.  8.  Indiotment  —  Kansas.  —  If  any  un- 

Pen.  Code,   §  398,    is  punishable  by  married  person  shall  knowingly  marry 

imprisonment     in     the     penitentiary,  the  husband  or  wife  of  another  in  any 

Birds.  Rev.  Stat.  (1896),  375,  §4;  Pen.  case  where  such  husband  or  wife  will 

Code,  §   301.     Similar   statutes    exist  be  punished   for  bigamy  under  Kan. 

In  the  following  states:  Gen.  Stat.  (1889),  §§  2362  to  2364,  such 

Arizona.  —  Pen.  Code  (1887),  §  478.  person  shall,  upon  conviction,  be  pun- 

California,  —  Pen.  Code  (1886),  §  284.  ished  by  confinement,  etc.    Kan.  Gen. 

Florida.  —  Rev.  Stat.  (T892},  §  2605.  Stat.  (1888),  g  2366.      Similar  statutes 

Minnesota,  — Stat.  (1894),  §  6552.  exist  in  the  following  states  : 

Montana.  —  Pen.  Code  (1895),  %  493.  Arkansas. — Sand.  &  H.  Dig.  (1894), 

North  Dakota.— Rev.  Codes  (1895),  g  1482. 

§  7184.  Colorado.  —  Mill's  Anno.  Stat.  (1891), 

Oklahoma.  —Stat.  (1893),  g  2184.  g  1318. 

laftrmatioB  —  Crimdiil    CknapUlnt.  —  Delaware.  —  Laws  (1803),  p.  953,  g  5. 

In  jurisdictions  where  this  offense  may  Georgia .  — Code  (1896),  vol.  3,  g  379. 
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Form  No.  4084. 

(jCommencing  as  in  Form  No.  JfilS^  supray  and  contiftuing  datvn 
to  *)  that  on  the  i^th  day  of  June^  iS97,  at  Carrollton^  in  the 
county  of  Greeru  aforesaid,  John  (or  fane)  Doe^  then  being  unmar- 
ried, feloniously  and  knowingly  did  marry  and  take  to  wife  (or  hus- 
band) one  Martha  (or  Davict)  Jones^  well  knowing  that  the  said 
Martha  {or  Daind)  Jones  ^diS  then  married,  and  then  was  the  wife 
(or  husband)  of  David  (or  Martha)  Jones, 

(Signature  and  Jurat  as  in  Form  No,  M^S^  supra,) 

III.  BIGAMOUS  AND  POLTOAMOUS  COHABITATION. 

1 .  In  General. 

Form  No.  4085.^ 

In  the  Circuit  Court  for  the  Second  Judicial  Circuit  of  Florida^  Leon 
County,  July  term,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seven. 
The    State   of   Florida^ 

against  >     Indictment  for  Bigamy. 

John  (or  Jane)  Doe,    J 

In  the  name  and  by  the  authority  of  the  people  of  the  state  of 
Florida^  the  grand  jurors  of  the  state  of  Florida^  impaneled  and 
sworn  to  inquire  and  true  presentment  make  in  and  for  the  body  of 

lUincis,  —  Starr.     &     Curt.     Anno.  Connecticut, — Gen.  Stat.  (188S),  §  1524. 

Stat.,  p.  1242,  par.  64.  Delaware,  —  If  any  person,  after  con- 

lowa.  —  Miller's  Code  (1888),  §  401 1,  viction  of  either  of  them  of  bigamy  on 

Maine.  —  Rev.  Stat.  (1883),  c.  124,  g  4.  the  ground  of  marriage  with  the  other, 

Misssisnppi,  —  Anno.  Code  (1892),  §  shall   cohabit  or  continue   to  live  to- 

975.  gether,  each  of  them  shall  be  deemed 

Missouri,  —  Rev.     Stat.      (1889),     §  guilty  of  a  misdemeanor.  Laws  (1893), 

3794.  P-  953.  §  6. 

Nevada. -^Q^Ti.   Stat.  (1885).  §4674.  /<>«/«.— Miller's  Code  (1888),  g  4009. 

Pennsylvania,  —  Bright.     Pur.     Dig.  Illinois,  —  Starr  &  Curt.  Anno.  Stat. 

(1894),  p.  479,  g  44.  p.  1241,  par.  62. 

Tennessee, — Code  (1896),  §  6763.  Massachusetts,  —  Pub.  Stat.  (1882).  c. 

Washington.  —  Pen.  Code,  §  196.  207,  §  4. 

Informatioii  —  Criminal .  Complaint.  —  Michigan,  —  How.  Anno.  Stat.  (1SS2), 

In  jurisdictions  where  this  offense  may  §  9280. 

be   prosecuted   by   information   or  by  Minnesota.  —  Stat.  (1894),  §  6550. 

criminal  complaint,  the  charging  part  Xew    Hampshire,  —  If    any     person 

of  such   information    or  complaint   is  having  a  husband  or  wife  alive  shall 

substantially  like   that  of  the    indict-  cohabit  with   any  other  person,    such 

ment.     For   the    formal  parts  consult  person  so  cohabiting  shall  be  punished 

the  titles  Information  and   Criminal  as  in  the  case  of  adultery.     Pub.  Stat. 

Complaints.  (i8qi),  §  5. 

1.  Indiotment — Florida, — Whoever,  Oregon, — If   any   person    having   a 

having  a  former  husband  or  wife  liv-  former  husband  or  wife   living  shall 

ing,  marries   another  person,  or  con-  live  and  cohabit  with  another  person 

tinues   to   cohabit   with    such    second  as  husband  or  wife,  such  person  shall 

husband  or  wife,  in  this  state,  shall  be  be  deemed  guilty  of  polygamy.     Hill's 

punished  by  imprisonment,  etc.     Rev.  Anno.  Laws  (1892),  g  i86a 

Stat.,  §  2603.    Similar  statutes  exist  in  Rhode   Island.-  -'Ev^Ty   person    who 

the  following  states:  shall  be  convicted   of  cohabiting  with 

Alabama,  — Code  (1887),  §  4016.  another  as  husband  or  wife,  having  at 
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the  county  of  Leon^  upon  their  oath  do  present,  that  John  Doe^  of 
the  county  of  Leon  and  state  of  Florida^  on  the  2d  day  of  January^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six^ 
in  the  county  and  state  aforesaid,  did  lawfully  marry  one  Jane  Dee^ 
and ^r  the  saidyizw  Dee^  did  then  and  there  have  for  his  lawful 
tw/i?,  and  that  the  said  John  Doe^  afterwards,  to  wit,  on  the  2d  day 
of  January^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
rdnety-seven^  at  the  city  oi  Jacksonville^  in  the  county  oi  Duval ^  in 
the  state  of  Florida^  did  unlawfully  ^  and  feloniously  marry  and  take 
as  his  wife  one  Martha  Jones^  and  to  her  the  said  Martha  Jones  was 
then  and  there  married,  the  said  Jane^  his  said  former  7vi/e^  being 
then  living  and  in  full  life;  and  that  the  said  John  Doe  afterwards, 
to  wit,  on  the  Sd  day  of  January  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-seven  and  for  a  long  time  thereafter  at 
said  county  of  Leon^^  in  the  state  of  Florida,  unlawfully  and  felo- 
niously continued  to  cohabit  with  her  the  said  Martha^  such  second 
wife  so  unlawfully  and  feloniously  married  as  aforesaid,  the  said  Jane 
his  said  former  wife  being  then  living  and  in  full  life  contrary  to  the 
statute  in  such  case  made  and  provided  and  against  the  peace  and 
dignity  of  the  State  of  Florida, 

Daniel  Webster^  States  Attorney 
for  the  Second  Judicial  Circuit  of  Florida. 

« 

the  time  a  former  husband  or  wife  liv-  lafonaAtioii  —  Criminal  OompUlnt.  — 
ing,  shall  be  guilty  of  bigamy.  Gen.  In  jurisdictions  where  this  offense  may 
Laws  (1896),  c.  381,  g  I.  be  prosecuted  by  information  or  by 
Tennessee.  —  Code  (1896),  §  676a  criminal  complaint,  the  charging  part 
Vermont.  —  Stat.  (1894),  §  5050.  In  of  such  information  or  complaint  is 
State  V.  Abbey,  29  Vt.  60,  the  indict-  substantially  like  that  of  the  indict- 
ment charged  that  the  defendant  *'on  ment«  For  the  formal  parts  consult 
the  igth  of  November,  i8jo,  at  Sydney^  the  titles  Information  and  Criminal 
in  the  state  of  New  York,  married  one  Complaints. 

Ladema    Spickerman^    and    that  after-  1.  Where  the  second  marriage  is  in 

wards,  on  the  ^oih  of  fune,  i^sO,   at  another  state,  whether  lawful  or  un- 

Saraioga  Springs^  in  the  state  of  New  lawful,    the    continuing   in   Minnesota 

York,  he  married  one  Eii*a  Guernsey,  to  cohabit  with   the   second   husband 

and  that  afterwards,   on   the  xist  of  or  wife  constitutes  polygamy.    Hence 

lune,  i3f6,  at  Moretown^  in  this  state,  the  indictment  need   not   allege   that 

he  continued  to  cohabit  with  the  said  the  second    marriage  was    unlawful. 

Elita^  his  second  wife,  his  first  wife,  State  v,  Johnson,  12  Minn.  476. 

'^'^w/i,  being  then  alive,"  etc.  8.  Ycnve  —  Alabama.  —  The  jurisdic- 

Washington,  —  Pen.  Code,  §  Z94..  tion  of  bigamous  cohabitation  is  in  the 

West    Virginia. — Code     (1887),     c.  county  where   the    cohabitation    took 

149,  g  I.     In  State  v.  Goodrich,  14  W.  place.    Williams  v.  State,  44  Ala.  24; 

Va.  834,  the  indictment  was  substan-  Beggs  v.  State,  55  Ala.  108;  Brewer  v. 

tially  in   these  words:  *'That  in  No-  State,  59  Ala.  loi. 

vernier,  187^,  in  the  State  of  Wisconsin,  Connecticut,  —  If  two  persons  who 
he  (meaning  the  defendant,  Theodore  5.  have  contracted  a  bigamous  marriage 
Goodrich,)  married  Fanny  /.  Smith,  a  live  together  as  husband  and  wife  in 
single  woit^an,  and  afterwards,  while  bigamous  cohabitation,  they  may  be 
so  married,  and  while  she  was  living,  tried  either  in  the  county  of  the  mar- 
in  May,  1877,  ^c  feloniously  married  riage  or  in  any  county  where  they 
Clara,  Allen,  and  afterwards,  in  March,  have  so  cohabited.  Conn.  Gen.  Stat. 
187,?,  in  Harrison  county,    IVest   Vir-  (1888).  §  1524. 

^nia,  he  did  feloniously  cohabit  with  Tennessee.  —  An  indictment  for  con- 

her,  said  Clara,   as  his  lawful  wife,  tinning   to  cohabit  with   a  bigamous 

said  Fanny  /.  being  then  alive."  wife  or  husband  is  an  offense  distinct 

255  Volume  3. 


4086.  BIGAMY— POLYGAMY.  4086. 

2.  With  Person  Married  in  Anotlier  State. 

■ 

Form  No.  4086.' 

{Caption  and  Cammencenunt  as  in  Form  No.  JfilOy  supra  to  *.) 
That  John  Doe^  of  Haddam^  in  the  county  of  Middlesex^  state  of 
Connecticut^  did  on  the  2d  day  oi  January^  i8P7,  Tmrvy  Jane  Dee^  of 
Haddatn  aforesaid,  and  had  the  said  Jane  Dee  for  his  lawful  wife^  and 
afterwards,  while  the  said  Jane  was  living,  and  his  lawful  wife^  as 
aforesaid,  the  said  John  Doe^  at  the  village  of  Northport^  in  the 
county  of  Suffolk^  in  the  state  of  New  York^  on  the  16th  day  of 
June^  i8P7,  did,  contrary  to  and  in  violation  of  the  laws  of  the  state 
of  New  Yorh^  feloniously  marry  Martha  Jones,  of  the  village  of 
Northporty  county  and  state  aforesaid,  and  afterwards  the  said  John 
Doe  and  the  said  Martha  came  into  this  state,  and  on  the  llth  day 
of  June,  i8d7,  and  for  a  long  time  thereafter,  at  Haddam  aforesaid, 

from  bigamy  proper,  and  pardes  may  having  so  unlawfully  married  the  said 

be  indicted  in  any  county  where  they  Josephine  Garner ^  and  having  continued 

cohabit.      Finney   v.    State,    5    Head  to  cohabit  with  her  in  the  said  county 

(Tenn.)  544.  ol  Jefferson  and  state  of  Alabama." 

Qrdsr  DismiailBg  Frossentloii  for  BsMon  Second  Count,  **  IVilHam  Brewer,  hav- 
of  YarlanM. — .In  Brewer  v.  State,  59  ing  a  former  wife  then  living,  and 
Ala.  102,  is  the  following  order,  omit-  having  unlawfully  married  one  Jo* 
ting  the  formal  parts:  *' There  beitiga  sephine  Garner ^  continued  to  cohabit 
variance  between  the  allegations  in  with  her  in  said  county  of  Jefferson 
the  indictment  and  the  proof,  in  this,  and  state  of  Alabama." 
that  the  indictment  charges  that  the  1.  IndietnMiit  —  Connecticut,  —  This 
defendant,  having  a  former  wife  then  form  is  set  out  in  2  Rev.  Swift's  Dig.  859. 
living,  married  Josephine  Garner,  and  Any  person  who  shall  marry  another, 
the  proof  shows  that  the  marriage  with  if  either  is  unlawfully  married,  the 
Josephine  Garner  was  had  in  Bibb  second  marriage  being  in  any  other 
county,  Alabama^  and  that  defendant  state  or  country,  in  violation  of  the 
removed  into  this  county  (being  Jeffer^  laws  thereof,  and  the  person  so  mar- 
son  county)  -with  Josephine  Garner,  and  ried  shall  knowingly  cohabit  and  live 
lias  continued  to  cohabit  with  said  together  in  this  state  as  husband  and 
Garner  in  this  county,  and  defendant  wife  shall  be  guilty  of  bigamy.  Conn, 
refuses  to  consent  to  an  amendment  of  Gen.  Stat.  (1888),  g  1523.  Similar 
the  indictment,  the  prosecution  is  dis-  statutes  exist  in  the  following  states: 
missed  before  the  iury  retire,  and  Iowa, — One  who  contracts  a  biga^ 
another  indictment  is  ordered  to  be  mous  marriage  in  another  state  and  co- 
preferred."  habits  with  the  person  so  married  in 

This  order  was  based  on  the  princi-  Iowa  is  by  reason  of  such  cohabitation 

pie  that   an    indictment    for   bigamy  guilty  of  bigamy.     Miller's  Iowa  Code 

proper  could  not  be  found  except  in  (1888),  §   4009.     And  this  is  true,  no 

the    county   in   which    the    bigamous  matter  how  brief  may  be  the  sojourn 

marriage  was  contracted,  the  evidence  of  the  parties  in  the  state  where  they 

showing  that  such  marriage  occurred  were     married.     State    v.    Nadal,    69 

in  Bibb  county  while  the  indictment  Iowa  478. 

was   found  in   Jefferson   county.     An  Kansas, — Gen  Stat.  (1889),  g  2364. 

indictment  for  bigamous  cohabitation,  Massachusetts.  —  Pub.     Stat.    (i88a), 

however,  was  afterwards  properlv  pre-  c.  207,  %  4. 

f erred  against  the  defendant  in  Jener-  Minnesota,  —  Stat.  (1894),  g  6550. 

son  county,  as  in  this  county  such  co-  Missouri.  —  Rev.  Stat.  (1889),  g  379a- 

habitation  existed,  and  was,  omitting  Vermont,  —  Stat.  (1894),  g  5059. 

the  formal  parts,  as  follows :  Virginia,  — Code  (1887),  g  3781, 

First  Count,    *'  William  Brewer,  hav-  Inlbmiatioii  —  Criinlnil    Oomplaliit.  — 

ing  a   wife    then    living,    unlawfully  In  jurisdictions  where  this  offense  may 

married    one  Josephine   Gamer,    and  be  prosecuted  by  information   or  by 
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in  the  county  of  Middlesex^  and  state  of  Connecticut^  did,  with  full 
knowledge  that  their  said  marriage  was  unlawful  and  void,  did  feloni- 
ously cohabit  and  live  together  as  husband  and  wife,  against  the 
peace,  and  contrary  to  the  statute  in  such  case  made  and  provided. 

Form  No.  4087.' 

In  the  District  Court  of  Lynn  County  in  the  State  of  Kansas. 

The  State  of  Kansas^  Plaintiff, 
against 
John  DoCy  Defendant. 
The  grand  jurors  of  Lynn  county,  in  the  state  of  Kansas^  upon 
their  oaths  present :  that  one  John  DoCy  on  or  about  the  6th  day  of 
May,  A.  D.  18P4,  at  Winfield,  m  the  county  of  Cowley y  in  the  state 
of  Kansas,  lawfully  married  one  Catharine  Dee\  and  afterwards,  on 
the  12th  day  oi  June,  A.  D.  18PJ,  the  said  Catharine  Dee  being  then 
alive  and  still  remaining  the  .lawful  wife  of  him  the  said  John  Doe, 
he,  the  said  John  Doe,  at  the  city  of  Macon,  county  of  Bibb  and  the 
state  of  Georgia,  did  unlawfully  marry  one  Jane  McKee-,  and  there- 
after, to  wit,  on  the  12th  day  of  June,  A.  D.  1W6,  he,  the  said 
John  Doe,  at  the  county  of  Lynn  in  the  state  of  Kansas,  did  unlaw- 
fully and  feloniously  with  her,  the  said  Jane  McKee,  live  and  cohabit, 
contrary  to  the  form  of  the  statute  as  in  such  case  provided  and 
against  the  peace  and  dignity  of  the  people  of  the  state  of  Kanscts, 

Rujus  Choate,  District  Attorney. 

FonnNo.  4088. 

(Precedent  in  State  v.  Johnson.  12  Minn.  476*)* 

The  District  Court  for  the  county  of  Winona  and  State  of  Minnesota', 
The  State  of  Minnesota, 
against 
George  Johnson, 

George  Johnson  is  accused  by  the  grand  jury  of  the  county  of 
Winona,  by  this  indictment,  of  the  crime  of  bigamy,^  committed  as  fol- 
lows :  that  the  said  George  Johnson,  on  the  eighteenth  day  of  March, 


criminal  complaint  the  charging  part 
of  such  information  or  complaint  is 
substantially  like  that  of  the  indict- 
ment. For  the  formal  parts  consult 
the  titles  Information  and  Criminal 
Complaints. 

l.V«inu.  —  The  offense  is  properly 
prosecuted  and  the  indictment  may  be 
lonnd  in  any  county  in  which  the  biga- 
mous or  polygamous  cohabitation  took 
place. 

Kansas,  —Gen.  Stat.  (1889),  %  365. 

Missouri, — State  v,  Fitzgerald,  75 
Mo.  573 ;  Rev.  StaU  (1889),  §  3793. 
See  also  su^a^  note  i,  p  343. 

1  This  indictment  is  drawn  under 
Kan.  Gen  Sut.  (1889),$  2364. 

t.  Minngsota-'^XAX,  (1894),  §6550. 


Massaehusetts,  ~  Pub.  Stat.  (1882).  c. 
307,  §4.  Com.  V,  Boyer.  7  Allen 
(Mass.)  306 ;  Com.  v.  Johnson,  10 
Allen  (Mass.)  196.  In  Massachusetts, 
however,  it  is  safe  to  state  in  the  indict- 
ment that  the  second  marriage  occurred 
on  a  certain  day  and  that  the  defend- 
ant afterwards  cohabited  with  his  sec- 
ond w4fe  for  six  months,  in  order  that 
the  time  of  the  offense  may  be  suffi- 
ciently specified.  Com.  f .  Godsoe,  105 
Mass.  466. 

4.  This  offense  was  denominated 
**  poligamy"  by  the  statute  in  force  at 
the  time  the  indictment  was  found. 
Minn.  Public  Sut.  728,  cited  in  State  v. 
Johnson,  13  Minn.  476. 
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A.  D.  18^5,  at  the  city  of  Buffalo^  in  the  State  of  New  York,  did 
marry  and  take  to  wife  one  Eleanor  Cherry  \  that  afterwards,  to  wit, 
during  the  year  i85^,  the  said  George  Johnson^  in  the  county  of  Za 
Crosse,  state  of  Wisconsin,  while  his  lawful  wife  Eleanor  was  still  liv- 
ing, did  unlawfully  marry  and  take  to  wife  Catherine  Flannegan^  and 
the  said  George  Johnson,  ever  since  the  said  last  named  marriage  has 
continued  to  reside  and  cohabit  with  the  said  Catherine  Flannegan  in 
the  county  of  Wimona,  state  of  Minnesota ;  that  the  said  Eleanor 
Cherry,  the  former  wife  of  the  said  George  Johnson^  is  still  living  in 
the  state  of  Ne^v  York,  and  that  the  said  George  Johnson  knew  at  the 
time  of  the  said  second  marriage,  and  ever  since,  that  his  first  and 
lawful  wife,  the  said  Eleanor  Cherry^  was  still  living,  and  that  he,  the 
said  George  Johnson,  had  never  been  divorced  from  the  said  Eleanor 
Cherry  \  and  that  the  said  George  Johnson^  has  wilfully,  knowingly, 
and  feloniously,  ever  since  said  second  marriage,  continued  to  cohabit 
with  the  said  Catherine  Flannegan  in  the  county  of  Winona,  state  of 
Minnesota}  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Minnesota, 

Dated  at  Winona,  in  the  county  of  Winona,  the  5th  day  of  March^ 
1S66, 

A  true  bill :  Allen  Warden,  Foreman  of  the 

Grand  Jury. 

Fom  No.  4089* 

(Precedent  in  State  v.  Palmer,  i8  Vt.  571.) 

[State  of  Vermont,  )  Be  it  remembered,  that  at  the  Supreme  Court 
Essex  County,  ss.  [  of  Judicature,  begun  and  holden  at  GuildhaU^ 
within  and  for  said  county  of  Essex,  on  the  2d  Tuesday  of  Marchy 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty^six^ 
the  grand  jurors  within  and  for  the  county  of  Essex  aforesaid,  now 
here  in  court,  duly  impaneled  and  sworn,  upon  their  oath  present, 
that  William  Palmer,  late  of  Lunenburgh  in  said  county  of  Essex] 
on  the  eighth  day  of  July,  iS19,  at  Whitestoron  in  the  county  of 
Oneida  and  State  of  New  York,  did  marry  one  Hannah  Parkhurst, 
and  her  the  said  Hannah  then  and  there  had  for  his  wife,  and  to  her, 
the  said  Hannah,  then  and  there  was  married,  and  that  the  said  Will- 
iam Palmer,  afterwards,  to- wit,  at  Littleton,  in  the  county  of  Grafton, 


1.  This  indictment  was  attacked  on 
two  grounds  :  first,  for  the  reason  that 
it  did  not  allege  that  Eleanor  Cherry 
**  had  not  continued  to  reside  beyond 
the  seas  from  the  time  of  her  alleged 
marriage,  1836,  ..to  the  time  of  this  in- 
dictment ;  second,  because  it  failed  to 
allege  the  second  marriage  to  be  un- 
lawful in  the  state  of  Wisconsin,  where 
it  took  place.'*  These  objections  were 
not  sustained,  the  court  holding  as  to 
the  first  that  the  exceptions  should  be 
regarded  as  made  in  the  same  clause 
which  created  and  defined  the  offense  ; 
and  as  to  the  second  objection  the  court 


said  :  "  If  it  was  a  crime,  it  was  an  of- 
fense against  the  peace  and  dignity  of 
another  state.  But  as  we  understand 
the  statute,  even  if  the  second  mar- 
riage was  lawful  where  celebrated, 
*  continuing  to  cohabit  with  such 
second  husband  or  wife '  while  the 
first  is  Iving,  by  the  party  marrying 
again,  with  knowledge  that  the  first 
wife  is  living,  is  polygamy  by  our 
law.  State  v.  Johnson,  12  Minn.  476, 
and  to  the  same  effect  see  Bradley  t/. 
Boston,  etc.,  R.  Co.,  3  Cush.  (Mass.) 
539  ;  Reg.  V,  Cullen,  9  C.  &  P.  681,  38 
E.  C.  L.a89." 
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and  State  of  New  Hampshire^  on  the  sixth  day  of  May^  iS43,  did 
[unlawfully]^  marry  ^nd  to  wife  did  take  one  /ane  Cheney^  and  to 
ner  the  said  Jane  Cheney^  then  and  there  was  married,  the  said  Han- 
nahy  his  former  wife,  being  and  then  still  alive,  and  that  the  said 
WUIiam  Palmer^  at  said  Lunenhurgh^  in  the  said  county  of  Essex^  from 
said  sixth  day  of  May^  iS^,  till  the  finding  of  this  inquisition,  feloni- 
ously did  continue  to  cohabit*  with  said  Jane  his  second  wife,  the 
said  Hannah  his  former  wife,  being  then  and  still  living,  contrary 
[to  the  form,  force,  and  effect  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state. 
A  true  bill.  Allen  Warden^  Foreman.] 


1.  The  word  '*  unlawfully  "  has  been 
supplied  to  make  the  indictment  suffi- 
cient under  the  ruling  of  the  Supreme 
Court  in  this  case. 

S.  It  will  be  noticed  that  the  o£fense 
under  this  indictment  is  the  continu- 
ous^ or  continued  cohabitation.  The 
indictment  was  held  to  be  insufficient 
for  the  lack  of  an  allegation  that  the 
«cond  marriage  in  New  Hampshire 
was  unlawful.  The  court  said:  **The 
second  marriage  being  in  the  state  of 
Mew  Hampshire,  of   whose  laws  we 


cannot  judicially  take  notice,  the  re- 
spondent committed  no  offense  against 
the  laws  of  this  state  by  such  mar- 
riage, and  unless  the  marriage  was 
unlawful  by  the  laws  of  New  Hamp- 
shire, Jane  Cheney  became  his  lawful 
wife,  and  perhaps  the  woman  to  whom 
he  was  formerly  married  by  the  same 
law  ceased  to  be  his  wife.  It  could  be 
no  ofifense  in  him  to  cohabit  in  this 
state  with  the  woman  to  whom  he  was 
lawfully  married."  State  v.  Palmer, 
i8  Vt.  571. 
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L  ACTIONS  ON,  262. 

1.  Payee  against  Maker^  262. 

a.  In  General^  262. 

b.  Special  Assumpsit  with  Common  Counts^  284. 

c.  Short  Code  Form^  286. 

d.  On  a  Demand  Note^  288. 
€.  On  a  Partnership  Note^  290. 

yi  On  a  Note  Payable  to  Payee  by  Another  Name^  294. 

g.  On  an  Instrument  Payable  upon  Condition^  295. 

h.  On  an  Instrument  Payable  in  Money  or  Property^  295. 

/.  On  a  Protested  Note^  296. 

j.  On  a  Lost  Note^  297! 

h.  By  Partners  as  Payees^  300. 

/.  By  a  Corporation^  300. 

m.  By  Administrator  of  the  Payee^  301. 

«.  By  Executor  of  the  Payee^  302. 

o.  By  Receiver  of  the  Payee^  303. 

/.  By  Successor  in  Office^  304. 

q.  By  Payee  for  Use  of  Another^  304. 

r.  By  Husband  and  Wife  where  Wife  is  Payee^  305. 

f  J.  Against  the  Executor  of  a  Maker ^  306. 

>  /.  Against  a  Corporation^  306. 

'  u.  Against  Anomalous  Indorser^  307. 

ii\  As  Joint  Maker^  308. 

(2)  As  True  Indorser^  308. 

<  V,  Against  Maker  and  Co-payee  who  Refuses  to  Join  in  Suing 

[  Maker,  310. 

►  w»    Where  Maker* s  Name  was  Signed  by  Agent,  310. 

X,    Where   Payee  has   been  Compelled  to  Pay  Holder   at 

Maturity,  311. 
y.    Where  Payments  have  been  Made  on  Note,  312. 
5.    Where  a  False  Name  has  been  Signed  by  Mistake,  313. 
6*.  For  Deficiency  After  Sale  of  Collateral,  313. 
9.  Indorsee  against  Maker,  314. 
a.  By  First  Indorsee,  314. 

Sin  General,  314, 
On    an    Instrument    Payable    at   a    Particular 
Place,  323. 

(3)  Declaration  on  Two  Notes,  329. 
h.  By  Subsequent  Indorsee,  331. 

,  c.  Narr  and  Cognovit,  333. 

I  $•  Indorsee  against  all  the  Parties,  333. 

\\  a.  On  Promissory  Note,  334. 

i.  b.  On  Bill  of  Exchange,  340. 

r  MO  Volttmes. 


re 

8 


jBizzs  and  notes. 

i)  Foreign  Billy  340. 
'2)  Domestic  Btlly  341. 

4.  Indorsee  against  Indorser^  342. 

a.  On  a  Promissory  Note^  342. 
i)  In  General^  342. 

On  an  Instrument  Payable  at  a  Particular  Place^ 

344. 
Where  the  Maker  has  Absconded^  345. 

Affidavit  of  Claim^  346. 

On  a  Note  not  within  the  Law  Merchant^  346. 

On  a  Note  not  Executed  by  the  Pretejided  Maker 
— for  Amount  of  Note  and  Costs  of  a  Suit 
against  such  Pretended  Mc^r^  351, 

b.  On  a  Bill  of  Exchange ^  352. 

5.  Payee  against  Drawer y  355. 

6.  Indorsee  against  Drawer ^  359. 

7.  Payee  against  Acceptor^  365. 

a.  In  General^  365. 

b.  Against  an  Acceptor  for  Honor ^  367. 

8.  Indorsee  against  Acceptor ^  368. 
•.  Drawer  agcunst  Acceptor y  372. 

a.  Where  he  has  been  Compelled  to  Pay  Holder  at  Maturity^ 

372. 

b.  Where  Drawer  is  cUso  PayeCy  373. 
10.  Payee  against  Guarantor y  375. 

a.  In  Generaly  375. 

b.  Against  Anomalous  Indorser  as  Guarantor  of  Collection^ 

380. 
u.  Indorsee  agcunst  Guarantor y  381. 
w.  Action  on  Instrument  Payable  to  Bearer y  383. 

a.  To  Bearer  in  TermSy  383. 

b.  To  fictitious  Payeey  384. 

18.  Action  against  Agent  for  Negligence  in  Presenting  Drafty  388. 

IL  Defenses,  391. 

1.  Denied  of  Executiony  etCy  391. 

a.  By  Alleged  McJiery  391. 

{\\  Code  Formy  391. 

(2)  The  same  with  AllegcUions  of  Minority  and  Duress^ 

392. 

(3)  Ey  Affidavit — in  Justice* s  Courty  392, 

b.  By  Partner  Not  Signingy  392. 
Verified  Answery  392. 
Pleay  394. 
Affidavit  in  Support  of  Pleay  394. 

».  Denied  of  Negotiability y  396. 

a.  Plea  that  Defendant  Signed  Draft  as  Officer  of  a  Corpora- 
tiony  396. 

4.  Fraud  in  Procuring  Maker* s  SignaturCy  397. 

5.  Part  Payment  and  Tender  of  BalancCy  398. 

6.  Payment  of  Non-negotiable  Draft  to  Nominal  Payee  after 
Maturity  —  Assignee  against  Acceptor y  398. 
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7.  Res  Judicata  as  to  First  Cause  of  Action  —  Release  as  to 

Secondy  399. 
«.  Merger  of  Cause  of  Action  into  Subsequent  Contract — De^ 

fendanfs  Affidavit^  399. 
».  Defense  that  Consideration  of  Note  was  a  Wager ^  400. 

10.  False  Warranty  of  Goods  in  Payment  for  which  Note  was 

Given^  401. 

11.  Antecedent  Agreement  that  Indorsee  would  Not  Look  to  Indorser^ 

401. 
i«.    That  Timely  Notice  of  Nonpayment  was  Not  Given — Answer 

by  Guarantor^  403. 
18.  Diversion  of  Accommodation  Note  from  its  Original  Purpose 

— with  Knowledge  of  Plctintiff^  404. 

I.  ACTIONS  ON.^ 

1.  Payee  against  Maker. 

a.  laOeaeraL 

ALABAMA. 

Form  No.  4090.* 
(I  Ala.  Code  (1886)  790.)* 

^DaUColnly^^^^^^    \  ^^  ^*^^  ^^^^"'^  CoMTt,  January  Term,  ifm. 

1.  CoiiiidantioiL.  —  No    consideration  c.  64;  Conn.  Pab.  Acts  1897,  c.  74;  K. 

need  be  averred.     Winters  v.  Rush,  34  Y.  Sess.  Laws  1897,  c.  613. 

Cal.  136;  Dole  v.  Weeks,  4  Mass.  451;  S.  A  complaint  in  this  form  by  the 

Pinney  V.  King,  21  Minn.  514;  Adams  t^.  payee  against  the  maker  of  a  promis> 

Adams,  35  Minn.  72;  Priedman  v.  John-  sory  note  is  sufficient  to  support  a  judg- 

son,  31    Minn.   I3;  Muldrow  v.  Cald-  ment  by  default.     Its  legal  effect  is  the 

well,  7  Mo.  563;  Withers  v.  Dearie,  3 1  same  as  if  it  contained  an  averment,  in 

Leg.  Int.  (Pa.)  300;  Shelton  v.  Bruce,  express  terms,  that  the  note  was  pay- 

9  Yerg.   (Tenn.)  34;   Peasley  v.  Boat-  able  to  the  plaintiff.    Letondal  v.  Hu- 

wright,  3  Leigh  (Va.)  195.  guenin,  36  Ala.  553;  Cummingv.  Rich- 

But  upon  an  instrument  not  within  ards,  33  Ala.  459;  Beggs  v,  Arnotte,  80 

the  law  merchant,  though  in  the  form  Ala.  179. 

of  a  promissory  note,  a  consideration  The  form  is  not  applicable  to  a  suit 

must  be  alleged.     Shee  v,  Megargee,  4  upon  a  note  payable  upon  its  face  to 

Phila.  (Pa.)  7;  Shelton  t/.  Bruce,  9  Yerg.  another  than  the  plaintiff  and  coming 

(Tenn.)  34.  to  him  by  indorsement.     Letondal  v. 

DeUvery.  —  Delivery  of  a  promissory  Huguenin,  supra. 

note  to  the    payee   need   not  be  ex-  8.  A  complaint  in  the  code  form  has 

p'ressly  averred.       The    allegation  of  the  same  legal  effect  as  if  it  averred 

execution  implies  delivery.      Mitchell  that  the  note  was  payable  to  plaintiff, 

V.  Conley,  13  Ark.  414;  Hook  v.  White,  and  will  support  a  judgment  by  de- 

36  Cal  399;  Meyer  z'.  Fette,  31  Mo.  433;  fault.     Letondal  v,  Huguenin,  36  Ala. 

Fay  V.  Richmond,    18   Mo.  App.  355;  $52;    Cumming  v.   Richards,  33  Ala. 

Burbank  v.  French,  I3  Wis.  376;  Doane  459.     The   payee  is  allowed  to  recover 

t\  Dunlap.  Tappan  (Ohio)  145.  against  the  maker  upon  the.  common 

Hegotiable  Initnuieiits  Law.  —  In  sev-  count  on  an  account  stated.  Catlin  v, 
eral  states  an  act  known  as  the  n ego-  Gilder,  3  Ala.  536.  In  declaring  against 
tiable  instruments  law,  founded  on  the  the  maker  of  a  promissory  note  it  is 
English  bills  of  exchange  act,  1883,  45  not  necessary  to  aver  consideration, 
and  46  Vict.,  c.  61,  has  recently  been  Thompson  v.  Hall,  16  Ala.  304;  Phil- 
adopted.     See  Colo.  Sess.  Laws  1897,  lips  v.  Scoggins,  i  Stew.  &  P.  (Ala.)  38. 
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John  Doe^  plaintiff,       \      The  plaintiflF  claims  of  the  defendant 

ninety-eight    dollars,   due^  by  promissory 
against  \  note  *  made  by  him  on  the  tenth  day  of 

I  Jum^  payable  *  on  the  twelfth  day  of  Sep- 
Richard  Roe^  defendant.  J  tembery  with  interest  thereon. 

Arthur  P.  Minehitur^  Attorney  for  Plaintiff. 

ARKANSAS. 

Form  No.  4091/ 

Richard  Roe,  plaintiff, ) 

against  >  Complaint  at  Law. 

John  Dofy  defendant.  ) 

The  plaintiff  Richard  Roe  states  that  the  defendant  John  Doe^ 
by  his  promissory  note,  dated  the  tenth  day  of  January ^  1S84, 
a^eed  to  pay  to  the  plaintiff  four  hundred  dollars  six  months  there- 
after, and  made  ^  and  delivered  said  note  to  the  plaintiff;  and  although 
said  note  is  long  overdue,  yet  it  remains  wholly  unpaid. 

A  copy  of  said  note  is  herewith  filed  and  made  part^  of  this  com- 
plaint. Wherefore  plaintiff  prays  judgment  for  his  debt  and  interest, 
and  for  other  relief. 

Jermiah  Mason^ 

{Verification.)  Attorney  for  plaintiff. 

CALIFORNIA. 

Form  No.  4093. 

(PrecedcAt  in  Hook  v.  White,  36  Cal.  30a.) 
{Paption!) 

[Afartin  IVhite^  plaintiff  in  the  above  entitled  action  complaining 
of  the  above  named  defendant  alleges:]^ 

1.  The  payee  of  a  note  may  sue  1839'*  '^'^  meant,  is  sufficient.  Cater 
thereon  at  law  without  explaining  the  v.  Hunter,  3  Ala.  30. 
indorsement  of  his  name  which  appears  4.  This  form  is  adapted  from  the  Di- 
on the  back  of  the  note.  It  is  pre-  gest  form  against  maker  and  indoiser. 
sumed  until  rebutted  that  the  note  was  5.  The  place  where  the  note  was 
returned  to  him  and  that  he  became  made  need  not  be  averred  in  the  decla- 
possessed  of  his  original  title.  Price  ration  unless  the  note  was  made  ouuide 
V.  Lavender,  38  Ala.  389.  the  state  and  the  plaintiff  seeks  to  re- 

S.  Where  a  declaration  describes  an  cover  a  different  rate  of  interest  from 

instrument  sued  upon  as  a  promissory  that  allowed  in  the  state  where  the  suit 

note,  an  instrument  under  seal  does  is  brought.     Matlock   v.    Pnrefoy,   18 

not  support  the   declaration.     Reed  v.  Ark.  49a. 

Scott,  30  Ala.  640.     It  is  proper  to  draw  6.  Where  credits   are   indorsed  on  a 

a  single  count   in  assumpsit  against  copv  of  a  note  which  is  filed  as  an  ex- 

the  maker  to  recover  on  several  prom-  hibit,  thev  are  held  to  be  no  part  of  the 

issory  notes.     Bird  v.  Daniel,  9  Ala.  note  or  of  the  complaint  and  cannot  be 

302.  noticed  on  demurrer.    Hall  v.  Bonville, 

8.  A    declaration    against  a   maker  36  Ark.  491. 

which  describes  a  promissory  note  as  7.  The  words  enclosed  in  [  ]  will  not 

reading  **  payable  on  the  first  day  of  be  found  in  the  reported  case,  but  have 

March,   1829"  and  averring  that  by  been  added  to  render  the  form  com- 

these  words  **  the  first  day  of  March,  plete. 
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That  at  the  time  and  place  therein  mentioned  defendant  executed  ^ 
to  plaintiff  a  promissory  note  in  writing  of  which  the  following  is  a 
copy,^  {Here  the  note  was  set  out  in  hac  verba).  Said  note  has  not 
been  paid  '  nor  any  part  thereof  except  the  interest  up  to  March  Ist^ 
1 867,  and  that  the  entire  principal  sum  of  said  note,  together  with 
interest  from  March  Ist^  iSS?,  is  now  due  from  the  defendant  to 
the  plaintiff. 

1.  The  allegation  "  that  said  defend-  interest  has  been  paid  "  is  a  sufficient 

ant  executed  to  this  plaintiff  a  prom-  averment  of   nonpayment.    Jones   v. 

bsory  note  *'  is  equivalent  to  the  alie-  Frost,    38  Cai.   245.     An  averment  of 

gation   that  the   defendant   made  his  certain  payments  of  interest  upon  the 

note  payable  to  the   plain tifif.     Citing  note,  followed  in  the  same  sentence  by 

Russell  V,  Whipple,  2  Cow.  (N.  Y.)  536.  the  words  "  there  is  now  due  and  owing 


The  making  and  deliverer  of  the  note 
imports  a  liability  to  pay  in  accordance 
with  its  terms,  without  any  averment 
of  the  continuous  holding  or  owner- 
ship; and  after  the  allegation  of  the 
ition  of   the  promissory  note  by 


to  the  plaintiff  the  sum  of  twelve  hun- 
dred dollars,"  etc.,  is  not  sufficient. 
Ryan  v,  Holliday,  no  Cal.  335.  So  of 
the  averment  that  *'the  whole  thereof 
is  now  due  "    Roberts  v,  Treadwell, 

_  .  ,      50  Cal.  530.     Frischv.  Caler,  aiCal.  71. 

the  defendant  to  the  plaintiff  a  further    So    of    the    averment    "  became  and 


allegation  that  the  plaintiff  is  still  the 
owner  and  holder  of  the  note  would 
be  surplusage.  Hook  v.  White,  36  Cal. 
399,  302;  ciHfig^  Poorman  v.  Mills,  35 
CaJ.  118;  Wedderspoon .  V.  Rogers,  32 
Cal.  571. 

S.  A  copy  of  the  note  annexed  to  the 
complaint  and  referred  to  as  an  exhibit 
forms  a  part  of  the  complaint.  Ward 
V.  Clay,  82  Cal.  502.  Where  a  complaint 
which  states  the  substance  and  legal 
effect  of  the  note,  and  thereby  shows 
its  date,  consideration,  the  parties,  the 
principal,  the  rate  of  interest,  and  the 
amount  still  due  and  unpaid,  and 
alleges  the  defendant's  refusal  to  pay 
the  same,  the  plaintiff's  continued 
ownership  of  the  note  is  not  insufficient 
upon  demurrer  taken  upon  the  ground 
that  a  copy  of  the  note  is  not  annexed 
to  thjC  complaint.  Ward  v.  Clay,  82 
Cal.  502;  Schuttle^  v.  King,  13  Mont. 
226. 

3.  ATarmmtofHonpajment. — In  Hook 
V.  White,  from  which  the  precedent  is 
taken,  the  allegation  of  nonpayment 
was  said  to  be  unnecessary;  but  sub- 
sequently, in  Davanay  v.  Eggenhoff, 
43  Cal.  395,  the  court  overruled  this 
holding  and  declared  that  the  state- 
ment was  necessary  and  material.  As 
to  its  necessity  see  further  Scroufe  v. 
Clay,  71  Cal.  123;  Barney  v.  Vigoreaux, 
92  Cal.  631.  A  complaint  alleging  that 
**  the  defendant,  although  often  thereto 
requested  by  plaintiff,  has  failed,  neg- 
lected and  refused  to  pay,"  etc.,  is 
sufficient  in  its  averment  of  nonpay- 
ment. O'Hanlon  v.  Denvir,  81  Cal.  60. 
**No  part  of  said  note,  principal  or 


was  due  and  payable."  Hershfield  v. 
Aiken,  3  Mont.  442.  Where  the  com- 
plaint averred  that  "  no  part  of  the 
principal  sum,"  *' together  with  the 
interest,"  *' still  remains  due  and  un- 
paid," an  allegation  which,  as  the 
plaintiff  contended,  was  the  result  of  a 
clerical  error  in  inserting  the  words 
'*  no  part  of,"  it  was  held  after  judg- 
ment that  the  complaint  was  fatally 
defective  for  failure  to  allege  nonpay- 
ment, that  the  judgment  must  be  re- 
versed though  the  appellant  had  taken 
a  demurrer,  had  failed  to  call  the  atten- 
tion of  the  court  to  the  defect,  and  had 
allowed  the  case  to  continue  to  execu- 
tion. Notman  v.^  Green,  90  Cal.  172. 
Where,  however,  the  complaint  did  not 
allege  nonpayment,  but  merely  that  a 
certain  amount  was  due  and  payable, 
it  was  held  that,  after  an  averment 
in  the  answer  supplying  the  defect 
and  after  judgment,  it  was  proper  to 
allow  the  plaintiff  to  amend  his  com- 
plaint by  inserting  the  allegation  of 
nonpayment  upon  the  code  ground, 
that  the  defect  was  technical,  and  that 
the  defendant  would  not  be  prejudiced 
in  his  substantial  rights  by  the  amend- 
ment. Hershfield  v,  Aiken,  3  Mont» 
442. 

The  reason  of  these  decisions  is  that 
the  averment  that  a  note  is  *'  due  and 
owing"  or  "due  and  payable"  is  the 
statement  of  a  conclusion  of  law.  and 
is  therefore  of  no  effect  in  helping 
out  the  declaration  unless  the  suit  i& 
brought  in  the  short  code  form,  where 
the  pleading  of  such  conclusion  i& 
authorized.    See  Form  No.  4124. 
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rwherefore  the  said  plaintiff  prays  judgment  against  the  said 
defendant,  for  the  sum  of  four  hundred  dollars  and  interest  thereon 
from  March  Isty  i8^7,  and  costs  of  suit. 

Jeremiah  Mason^ 

{VerificaHon.)  Attorney  for  Plaintiff. ]i 

COLORADO. 

Fom  No.  4093. 

(Precedent  in  Rhodes  v.  Hutchins,  10  Colo.)* 

{Caption.) 

[The  plaintiff  complaining  of  the  defendant  alleges:]' 

First.  That  the  amount  involved  in  this  action  does  not  exceed  the  sum 
0/1^,000. 

Second.  That  the  defendants  are  indebted  to  the  plaintiff  on  a 
certain  promissory  note,  payable  to  the  plaintiff  or  order,  of  which 
the  following  is  a  copy,  with  no  credits  or  indorsements  thereon; 
that  the  payee  by  the  name,^  style  and  description  of  S.  A.  Hutchins^ 
mentioned  in  the  promissory  note  herein  set  forth,  and  Samuel  A. 
Hutchins  the  plaintiff  above  named,  are  one  and  the  same  person. 
{Here  the  note  was  set  out  in  hac  verba,) 

Third.  That  there  is  due  and  owing  the  plaintiff  from  defendants 
on  said  note  the  sum  of  %lj050y  and  interest  thereon  from  December 
8y  A.  D.  i%8L 

Fourth.  That  the  defendants  have  not  yet  paid*  the  sum  of  money 
above  mentioned,  or  any  part  thereof,  to  said  plaintiff. 

Whereupon  the  plaintiff  asks  judgment  against  these  defendants 
for  the  sum  of  $1^050^  with  interest  thereon,  and  the  costs  of  suit. 


1.  The  words  enclosed  in  [  ]  will  not 
be  found  in  the  reported  case,  but  have 
been  added  to  render  the  form  com- 
plete. 

S.  A  complaint  which  sets  out  a 
copy  of  the  note  and  declares  that 
there  is  a  certain  amount  due  thereon 
and  that  no  part  of  said  sum  has  been 
paid  is  sufficient,  although  it  contains 
no  express  allegation  of  the  making 
and  delivery  of  the  note.  Rhodes  v. 
Hntchins,  10  Colo.  258. 

S.  The  words  within  J[  ]  are  added. 

4.  Where  the  complaint  averred  that 
the  defendants  made  their  certain 
writing  obligatory  by  the  name  and 
style  of  A.  D.  Bevin,  it  was  no  vari- 
ance although  the  note  appeared  to 
have  been  executed  by  both  defend- 
ants.    Peddle  v.  Donnelly,  i  Colo.  421. 

ft.  ATflnBMitofHonpaymmit.  —  A  com- 
plaint on  a  promissory  note  which 
sets  out  a  copy  of  the  same  need  not 
allege  nonpayment.  Tulloch  v.  Belle- 
ville Pump,  etc.,  Works,  17  Colo.  579. 

A  complaint  upon  a  promissory  note 


must  either  aver  nonpayment,  and  so 
complete  the  material  allegation  in  an 
ordinary  action  upon  a  promissory 
note,  or  it  must  comply  with  the  code 
provision  and  allege  an  indebtedness 
upon  the  note.  Wright  v,  Deering,  2 
Misc.  Rep.  (N.  Y.  C.  PI.)  296;  Broome 
tr.  Taylor,  76  N.  Y.  564;  Lent  v.  New 
York,  etc.,  R.  Co.,  130  N.  Y.  504. 

In  a  Colorado  case  it  is  said  that  in 
California  it  is  necessary  for  a  plain- 
ti£f  suing  upon  a  promissory  note  to 
expressly  aver  the  fact  of  nonpay- 
ment, but  that  in  all  other  code  states 
where  the  question  has  been  consid- 
ered such  averment  is  not  necessary. 
Watson  V.  Lemen,  9  Colo.  203.  But 
the  statement  in  this  case  that,  ex* 
cept  in  California,  it  is  not  neces- 
sary to  aver  nonpayment,  is  erro- 
neous. It  is  true  that  when  suit  is 
brought  in  the  short  statutory  form 
the  allegation  that  a  certain  amount  is 
due  and  owing  by  the  defendant  to 
the  plaintiff  upon  the  instrument  dis- 
penses with  the  allegation  of  nonpay- 
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CONNECTICUT. 


Form  No.  4094. 

(Precedent  in  Lord  v,  Russell,  64  Conn.  86.) 

{Commencement, y- 

I.  On  May  29^  iS86^  the  defendant  by  his  note  promised  to  pay  to 


ment.  The  error  in  the  Colorado  case 
arose  from  a  misunderstanding  of 
Pomeroy  on  Remedies  and  arguments 
of  counsel  in  certain  California  cases. 
In  Frisch  v.  Caler,  21  Cal.  71,  coun- 
sel for  the  appellant,  speaking  of 
the  case  of  Van  Giesen  v.  Van 
Giesen,  10  N.  Y.  316,  in  which  the 
court  expressly  held  that  nonpay- 
ment was  a  material  allegation,  said  : 
**  The  court  here  was  evidently  wrong 
in  saying  that  the  nonpayment  of  it 
[the  note]  by  the  defendants  was 
a  material  allegation.  It  might  be 
stricken  from  the  complaint  without 
leaving  it  insufficient.  The  ordinary 
forms  of  declaration  do  not  contain 
such  an  allegation,  i  Chit.  PI.  723." 
But  a  reference  to  Chit.  PI.  shows  that 
where  suit  was  brought  upon  a  prom- 
issory note  by  a  special  count  in  as- 
sumpsit with  the  common  counts  an- 
nexed, the  allegation  of  breach  by  non- 
payment was  omitted  from  the  special 
count  only  because  it  was  supplied  by 
a  general  declaration  of  breach  by  non- 
payment at  the  end  of  the  common 
counts.  I  Chit.  PI.  (t6th  Amer.  ed.) 
433  (bottom  paging),.  *34i. 

Again  :  Pomeroy  says  that  in  Ca/i- 
/ornia^  at  least,  it  is  requisite  in  ac- 
tions upon  a  promissory  note  to  aver 
nonpayment  in  a  distinct  form  or  the 
complaint  will  not  state  a  cause  of  ac- 
tion. Pom.  Rem.,  §  700.  The  cases 
cited  by  Pomeroy  under  this  section 
are  cases  which  held  that  a  general  de- 
nial does  not  traverse  an  allegation  of 
nonpayment  in  the  complaint.  They 
contain  dicta  which  might  lead  one  to 
suppose  that  in  code  states  other  than 
California  it  was  not  necessary  to 
allege  nonpayment.  This  is  true  only 
where  the  action  is  based  upon  the 
short  form  provided  for  by  these  codes 
and  where  the  allegation  of  a  certain 
amount  due  upon  an  instrument  is 
sanctioned  thereby  as  sufficient. 

In  Lent  v.  New  York,  etc.,  R.  Co., 
130  N.  Y.  504,  the  New  York  Court  of 
Appeals  says :  '*  Nonpayment  is  the 
fact  which  constitutes  the  breach  of 
the   contract,    and   is  the    essence  of 


the  cause  of  action,  and  being  thus 
within  the  rule  of  the  code  it  should  be 
alleged  in  the  complaint."  ♦  ♦  ♦  "No 
authorities  exist,  so  far  as  I  am  able  to 
find,  except  the  case  of  Salisbury  v. 
Stinson,  10  Hun  (N.  Y.)  242,  holding 
that  the  breach  of  the  contract  need 
not  be  pleaded,  but  all  text-writers  and 
reported  cases  hold  to  the  contrary,*' 
citiHg^  I  Chit.  PI.  325  to  359  ;  Comyns' 
Dig.,  tit.  Pleader,  C.  44  ;  2  Waite's 
Law  Pr.  31S ;  I  Waite's  Actions  and 
Defenses,  pp.  394-395,  and  cases  cited  ; 
Witherhead  v,  Allen,  4  Abb.  App.  Dec 
621 ;  Tracy  v.  Tracy,  59  Hun  (N.  Y.)  x  ; 
Van  Giesen  v.  Van  Giesen,  10  N.  Y. 
316  ;  krower  v.  Reynolds,  99  N.  Y.  245; 
Van  Giesen  v.  Van  Giesen,  here  cited 
and  approved,  was  the  case  upon  the 
promissory  note  which  was  criticised 
and  quoted  from  in  the  argument  of 
counsel  before  the  California  court 
above  mentioned. 

It  appears  from  the  case  of  Lent  v. 
New  York,  etc.,  R.  Co.,  130  N.  Y.  504, 
that  the  error  of  the  California  court 
arose  from  a  misunderstanding  of  the 

S^pe  of  cases  which  hold  that  a  general 
enial  is  not  a  denial  of  an  allegation 
of  nonpayment  in  the  complaint,  but 
that  payment  must  be  pleaded  as  an 
affirmative  defense.  This  is  true,  and 
its  reason  lies  in  the  scope  of  the  old 
common  law  denial  of  nonassumpit, 
which  merely  denied  that  the  promise 
arose,  but  did  not  allow  the  defendant 
to  prove  that  although  the  promise 
arose  he  subsequently  discharged  it  by 
payment.  General  denial  under  the 
codes  has  retained  the  same  histor- 
ical limitation,  and  therefore  the  de- 
fense of  payment  must  be  specially 
pleaded,  and  cannot  be  introduced  in 
evidence  under  a  general  denial.  But 
it  is  none  the  less  true  that  the  fact  of 
nonpayment  is  an  essential  allegation 
in  the  complaint. 

1.  In  Conructicut  the  declaration  is 
inserted  in  the  writ  of  attachment,  or 
summons.  For  the  formal  parts  of 
such  a  writ  down  to  the  beginning  of 
the  declaration  see  Form  No.  2488.  The 
form  is  that  of  the  Practice  Act,  No.  S12. 
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the  order  ^  of  Antds  J,  Lord  six  hundred  dollars  six  months  after  date, 
at  the  office  of  Henry  E,  Pardee^  Netv  Haven:  Value  received. 
Said  note  was  in  the  following  form  :  {Here  the  note  was  set  out,)  * 

2.  Said  note  is  now  the  property  '  of  the  plaintiff,  and  the  same  has 
not  been  paid  except  twenty-five  dollars. 

The  plaintiff  claims  %1^000  damages. 

(Conclusion  of  writ,) 

DISTRICT    OF  COLUMBIA. 

Form  No.  4095/ 

{Commencement.)  That  the  defendant,  on  the  first  day  of  Aprils 
i8P7,  by  his  promissory  note,  now  overdue,  promised  to  pay  to  the 
plaintiff  ^  oru  hundred  dollars  two  months  after  date,  and  did  not  pay 
the  same. 

FLORIDA.^ 

Form  No.  4096. 
(Fla.  Rev.  Stat.  (1892)  379.) 

John  Doe,  by  Jeremiah  Mason,  his  attorney,  sues  Richard  Roe  for 
That  the  defendant,  on  Xht  first  day  oi  January,  A.  D.  i8P7,  by  his 
promissory  note,  now  overdue,  promised  ^  to  pay  to  the  plaintiff 
%lO0  {Six)  months  after  date,  but  did  not  pay  the  same. 
And  the  plaintiff  claims  %100, 

1.  The  pa^ee  may  declare  against  with  counts  for  other  sums  of  money 

the  maker  either  in  the  words  of  the  lent.      Dehaven    v.  Tweed,  4  Houst. 

note   or  according  to  its  legal  effect;  (Del.)  234.  In  the  District  of  ColumHa 

and  it  is  sufficient  to  aver  that  the  note  it  is  common  to  have  a  special  count  in 

was    payable   to  the  plaintiff's  order,  assumpsit  upon  the  note  with  the  com- 

since  the  legal  effect  of  this  promise  is  mon  counts  annexed.   Butler  v,  Joyce, 

to  pay  to  the  plaintiff  unless  he  orders  20  D.  C.  191. 

payment   to    another.      Sherman    v.  See  Form  No.  4123. 

Globe,  4  Conn.  247.  5.  A  payee  suing  upon  a  note  which 

S.  The  note  originally  was  not  set  has  a  blank  indorsement  and  an  in- 

out  in  the  complaint,  but  when  the  de-  dorsement  in  full  need  not  show  a  re- 

fcndant  moved  for  a  more  particular  assignment  to  himself.   Cox  v.  Simms, 

statement  and  that  the  note  should  be  i  Cranch  (C.  C.)  238. 

filed,  plaintiff  amended  the  complaint  6.  The  original  or  a  copy  of  any  note 

by  setting  out  the  note.  or  bill  of  exchange  upon  which  suit  is 

When  a  note  itself  is  made  a  part  of  brought  must  be  filed  with  the  declara- 

the  complaint,  it  shows  upon  its  face  tion  unless  the  writ  has  been  specially 

that  it  was  executed  by  the  defendant,  indorsed  under  the  provision  of  §  3, 

and  no  further  averment  of  such  exe-  c.  1096,  Laws  of  Fla.     In  the  absence 

cution  is  necessary.     Lord  v,  Russell,  of  such  indorsement  of  the  filing  of 

64  Conn.   87.     In    declaring  upon    a  such  original  or  copy  the  defendant  is 

note  against  the  maker,  pr^ert  of  the  not  bound  to  plead  to  the  declaration, 

note    should    be    made.    Gregory   v,  and  if  the  copy  is  not  served  ten  davs 

Allyn,  10  Conn.  136.  before  the  rule  day  which  succeeds  the 

8.  The  averment  that  the  note  was  filing  of  the  declaration  the  cause 
the  property  of  the  plaintiff  implied  a  stands  dismissed  upon  that  rule  dav 
delivery  to  her.  Lord  v.  Russell,  64  and  the  clerk  enters  an  order  accord- 
Conn.  87.  lnfi>ly-     Rules  Cir.  Ct.  in  Common  Law 

4.  For  a  precedent  of  a  declaration  Actions  (1892) ,  No.  14. 

on  a  note  together  with  other  items  of  7.  The  declaration  need  not  set  forth 

account  see  Greenhough  v.  Keyworth,  the    note  in  fuBc  verba,  but  may  de- 

2  Hay  &  H.  (D.   C.)  10     The  count  scribe  it  according  to  its  legal  effect, 

upon  a  promissory  note  may  be  joined  Harrell  v.  Durrance,  9  Fla.  490. 
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GEORGIA. 


Fom  No.  4097. 


(Ga.  Code  (1882),  g  3391.)* 
State  of  Georgia,  Bibb  county. 

To  the  Superior  Court  of  said  County  : 

The  petition  of  John  Doe  respectfully  showeth,  that  Richard  Roe^ 
of  said  county,  is  indebted  to  him  in  the  sum  of  one  hundred  tiventy- 
five  dollars  and  fifty  cents,  besides  interest  on  a  promissory  note 
dated  the  first  day  of  April  in  the  year  eighteen  hundred  and  ninety- 
seven^  payable  to  said  John  Doe  and  due  the  third  day  of  June^ 
eighteen  hundred  and  ninty-seveny  a  copy  of  which  is  hereunto  at- 
tached, which  said  note  the  said  Richard  Roe  refused  to  pay  :  Where- 
fore your  petitioner  prays  process  may  issue  requiring  the  said 
Richard  Roe  to  be  and  appear  at  the  next  Superior  court  for  said 
county  to  answer  your  petitioner's  complaint. 

Jeremiah  Mason^ 

Plaintiff's  Attorney. 
{Annex  a  copy  of  the  note^ 


ILLINOIS. 


Fom  No.  4098. 


(Precedent  in  Tipton  v.  Utley,  59  111.  96.) 
{Caption?^ 

[Thomas  Utley,  by  William  H.  Underwood,  his  attorney,  com- 
plains of  William  R.  Tipton,  Louis  M.  Tipton,  and  James  R.  Pad- 
field,  who  have  been  summoned  to  answer  the  plaintiff  in  a  plea  of 
trespass  on  the  case  *  on  promises.]' 

For  that,  whereas,  the  defendants,  at  the  county  of  St,  Clair 
aforesaid,  on  the  Ist  day  of  January ^  A.  D.  i870,  by  the  names  and 
styles  of  W.  R,  Tipton,  Z.  M.  Tipton,  S.  R.  Tipton,  and  /.  R,  Pad-^ 
field,  made  their  promissory  note,  in  writing,  and  delivered  the  same 
to  the  plaintiff,  and  thereby  jointly  and  severally  promised  to  pay  to 
the  plaintiff,  or  order,  the  sum  of  ^£j^.24,  for  value  received,  with 
interest  at  the  rate  of  ten  per  cent  per  annum,  in  twelve  months 
after  the  date  thereof,  which  period  has  now  elapsed;  and  the  de- 
fendants, then  and  there,  in  consideration  of  the  premises,  promised 


1.  The  form  is  commonly  known  as 
^^0Hes*s  Form"  Pritchctt  r.  Inferior 
Ct.,  46  Ga.  463, 464.  See  the  precedent 
in  Hardee  v.  Lovett,  83  Ga.  205.  It 
may  be  used  in  suing  upon  a  note 
payable  in  specific  articles.  Bank  v. 
Rogers,  55  Ga.  29.  But  it  is  neces- 
sary to  add  an  allegation  of  the  value 
of  the  articles  at  the  time  of  the  ma- 
turity of  the  note.  Phillips  v.  Dodge, 
8  Ga.  51.  This  form  may  also  be  used 
in  a  suit  upon  a  note  by  a  corporation 
plaintiff,  and  no  averment  of  the  fact 


of  incorporation  or  of  the  existence  of 
the  corporation  need  be  made.  Wilson 
V.  Sprague  Mowing  Machine  Co.,  55 
Ga.  672. 

S.  A  declaration  upon  a  promissory 
note  which  contains  a  count  in  debt 
and  another  count  in  assumpsit  is  bad 
for  misjoinder.  An  example  to  avoid 
is  set  out  in  full  in  Cruikshank  9. 
Brown,  10  111.  75. 

8.  The  words  within  [  ]  are  added  to 
make  the  form  complete. 
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to  pay  the  amount  of  the  said  note  to  the  plaintiff,  according  to  the 
tenor  and  effect  thereof;  yet  the  defendants  have  disregarded  their 
promises,  and  have  not  paid  said  note,  nor  any  part  thereof;  but 
the  same  remains  wholly  unpaid,  [to  the  damage  of  the  plaintiff  two 
hundred  3Xid  fifty  dollars,  and  therefore  he  brings  his  suit. 

William  H.  Underwood^ 

Attorney  for  Plaintiff. 

INDIANA. 

Fom  No.  4099.^ 

Complaint  on  Note. 
(Caption.)  Damages,  %1S0. 

John  Doey  plaintiff,  complains  ^  of  Richard  Roe^  defendant,  and 
says  that  heretofore,  to  wit,  on  the  1st  day  of  Aprils  i8P^,  the 
defendant,  Richard  Roe^  by  his  promissory  note  (a  copy  *  of  which 
is  herewith  filed),  promised*  to  pay  to  plaintiff  yi?>4«  Z>^^  or  order ^ 
the  sum  of  one  hundred  dollars,  with  interest  at  the  rate  of  six  per 
cent,  per  annum^  and  reasonable  attorneys'  fees,  without  any  relief 
from  valuation  or  appraisement  laws,  at  ^  the  First  National  Bank  in 
Indianapolis, 

The  said  note  is  due  and  wholly  unpaid,'  and  plaintiff  avers  that 


1.  This  form  is  the  one  commonly 
used  in  Indiana,  Where  suit  is  brought 
upon  two  or  more  notes,  each  note  must 
be  set  out  in  a  separate  paragraph. 
Johnson  School  Tp.  v.  Citizens' Bank, 
81  Ind.  515. 

8.  Although  each  paragraph  of  the 
complaint  must  be  complete  by  itself, 
without  reference  to  other  paragraphs, 
yet  where  the  second  paragraph  re- 
ferred to  the  first  in  these  words,  '*  the 
defendants,  using  the  names  and  styles 
aforesaid,  executed  their  note,  a  copy 
of  which  is  filed  herewith  and  made 
part  of  this  complaint,"  it  was  held 
that  the  reference  to  the  first  para- 
graph might  be  treated  as  surplusage 
and  a  copy  of  the  note  itself  looked  to 
in  determining  the  character  of  the 
signatures.  J^jua  v.  Woodbury,  3 
Ind.  App.  289.  The  joinder  of  several 
notes  in  a  single  paragraph  of  the 
complaint,  although  some  are  not  yet 
due,  is  not  error  after  judgment.  Fire- 
stone V.  Klick,  67  Ind.  309. 

S.  It  is  correct  to  declare  **  that  the 
defendant  Cephas  Gaskin  made  his 
certain  promissory  note  by  name  of 
Cephas  Gasken."  Gaskin  v.  Wells,  15 
Ind.  253. 

4.  A  complaint  which  does  not  de- 
scribe the  Iqgal  eifect  of  the  note  or  set 
(mt  a  copy  is  insufficient.  Randies  v. 
Randies,  39  Ind.  555. 

ft.  It  is  sufficient  to  aver  that  '*  the 


defendant,  by  his  certain  note  in  writ- 
ing then  due  and  payable,  promised  to 
pay  the  plaintifif,  etc.,  without  alleg- 
ing, as  in  the  old  common-law  form, 
that  the  defendant  "  thereby  promised 
to  pay,"  etc.  '  Epperly  v.  Little,  6  Ind. 
344.  A  complaint  which  avers  the 
execution  of  the  promissory  note  and 
sets  out  a  copy  need  make  no  further 
averment  of  a  promise  to  pay.  Rey- 
nolds V,  Baldwin,  93  Ind.  57. 

6.  A  complaint  which  does  not  in  any 
way  show  to  whom  the  note  was  made 
payable  is  insufficient.  Timmons  v. 
Wiggins,  78  Ind.  297. 

7.  Certain  variances  between  the 
allegations  of  the  complaint  and  the 
evidence,  where  the  complaint  could 
be  amended,  are  void  by  treating  the 
complaint  as  so  amended.  So  where 
the  note  is  declared  to  be  payable  at 
one  date  and  the  copy  of  the  note  shows 
it  payable  at  another.  Caryer  v.  Car- 
ver, 53  Ind.  241.  Where  the  instru- 
ment is  declared  to  be  a  note  and  the 
copy  shows  it  to  be  a  due-bill.  Mc- 
Donald V,  Yeager,  42  Ind.  288.  Where 
declared  to  be  payable  to  plaintifif  and 
the  copy  shows  it  to  be  payable  to  X 
or  bearer.  McKinlay  v.  Shank,  24  Ind. 
258. 

3.  Where  a  copy  of  the  note  is  filed 
with  the  complaint  and  shows  upon 
its  face  the  date  of  maturity,  the  com- 
plaint need  not  contain  any  further 
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the  attorneys'  fees  provided  for  in  said  note  are  twenty  dollars,  where- 
fore plainti£f  demands  judgment  for  one  hundred  and  thirty  dollars^ 
and  other  relief. 

Jeremiah  Meu&n^ 

Plainti£f' s  Attorney. 

KENTUCKY. 

Fom  No.  4 zoo. 

(Bullitt's  Ky.  Code  500.) 

Lee  Circuit  Court. 
William  Johnson^  plaintiff, ) 

against  >  Petition. 

Richard  Gore^  defendant.  ) 

The  plaintiff  William  Johnson  states  that  the  defendant  Richard 
Gore^  by  a  writing  dated  May  firsts  iSSS^  which  he  signed  and 
delivered  to  the  plaintiff,  and  which  is  filed  herewith,^  promised  to 
pay  to  the  plaintiff  Jive  hundred  dollars  four  months  after  said  date, 
with  interest  thereon  from  said  date,  but  has  not  paid  any  part  of 
the  said  money  or  any  interest  thereon. 

Wherefore  the  plaintiff  asks  judgment  against  the  defendant  for 
said  sum  of  money  with  interest  thereon  from  September  Is/,  iS65, 
and  costs.  Henry  B,  Hutchings^ 

Attorney  for  Plaintiff. 

LOUISIANA. 

Form  No.  4x01. 

The  State  of  Louisiana. 

)  Before  Abraham  Kent^  Justice  of  the  Peace  *  of  the 
V     First  Ward,  Parish  of  St  Charles. 


John  Doe 

against 

Richard  Roe. 

To  Richard  Roe : 

You  are  hereby  summoned  to  appear  before  me,  at  my  office  in 
the  parish  of  St.  Charles^  within  ten  days  after  the  service  on  you  of 
this  citation,  to  answer  to  the  demand  in  an  action  brought  against 
you  by  John  Doe^  the  plaintiff,  to  recover  from  you  the  sum  oi  fifty 
dollars  with  eight  per  cent,  interest  per  annum  thereon  from  date 
until  paid,  upon  your  certain  promissory  note  made  and  delivered  to 
the   said  John  Doe?  dated  the  1st  day  of  Aprils   i8P5,  payable  one 


allegation  that  the  note  is  due.  Wo- 
mack  9.  Dunn,  9  Ind.  183.  But  it  is 
necessary  to  aver  that  the  note  is  still 
unpaid.  Friddle  v.  Crane,  68  Ind. 
583  ;  Postel  V.  Oard,  i  Ind.  App.  252. 
The  clause  **  wherefore  a  cause  of  ac- 
tion hath  accrued  "  is  not  a  sufficient 
allegation  that  the  note  remains  un- 
paid.    Smythe  v.  Scott,  106  Ind.  245. 

1.  If  the  writing  is  referred  to  and 
filed,  no  verification  is  necessary,  but 
where  the  writing  is  not  referred  to 


and    not  filed    with   it,    the    petition 
should  be  verified. 

S.  The  same  technicality  is  not  re- 
quired in  the  statement  of  facts  in  a 
citation  from  a  justice's  court  as  in  a 
complaint  in  a  court  of  record.  Knob- 
loch  s  Just.  Man.  (La.)  18. 

8.  The  original  payees  suing  upon  a 
bill  or  note  indorsed  by  themselves 
and  bearing  other  indorsements  need 
not  allege  any  indorsement.     Thierry. 
V.  Laffon,  4  La.  Ann.  347. 
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ytar  after  date  with  interest  at  eight  per  cent,  per  annum  until  paid, 
as  per  note  filed.^ 

Given  under  my  hand,  at  my  office,  the  twenty-sevefUh  day  of  July^ 
i897. 

Abraham  KetU^ 
Justice  of  the  Peace. 


MARYLAND. 

Pom  No.  4Z02. 
(aMd.  Pub.  Gen.  L..  art.  75,  fl  23.  par.  14.) 

John  Doe,  by  Jeremiah  Mason  his  attorney,  sues  Richard  Roe  for 
that  the  defendant  on  the  Jirst  day  of  Apri/^  i8P7,*  by  his  promissory 
note  now  overdue,  promised  to  pay  to  the  plaintiff  $100  sixty  days 
after  date,  but  did  not  pay  the  same.  And  the  plaintiff  claims  there- 
for $116. 

MASSACHUSETTS. 

Form  No.  4x03. 

(Mass.  Pub.  Stat.  (18S3)  976.) 
/ohn  Doe 
against 
Richard  Roe. 

And  the  plaintiff  says  the  defendant  made  a  promissory  note  pay- 
able  to  the  plaintiff,  or  order,  a  copy  whereof  is  hereto  annexed. 
And  the  defendant  owes  the  plaintiff  the  amount  of  the  said  note 
with  interest  thereon. 

Henry  B.  Hutchtngs^ 

Attorney  for  Plaintiff. 

Pom  No.  4x04. 

(Precedent  in  Moore  v.  Royce,  10  Allen  (Mass.)  556.) 

{Thoma  Moore  1  j^i^^„^  Superior  Court. 
JoknT^oyce.  \  ^^^"^^^  Declaration.] 

And  the  plaintiff  says  the  defendant  made  a  promissory  note,  a 
copy  of  which  with  an  endorsement^  thereon,  is  hereto  annexed, 


Middlesex  Superior  Court. 

Plaintiff's  Declaration. 


1.  An  action  before  a  justice  is  usu- 
ally begun  by  a  verbal  complaint,  and 
a  citation  in  the  above  form  issues. 
The  original  note  is  usually  delivered 
to  the  justice.  Knobloch's  Just.  Man. 
(La.)  i6.  Where  the  note  is  made 
part  of  the  petition,  there  is  sufficient 
notice  of  the  cause  of  action.  Johnson 
V.  Gennison,  i8  La.  Ann.  273.  Where 
the  petition  is  loosely  constructed,  an- 
nexing the  note  supplies  the  deficiency. 
If  the  notes  are  not  filed  with  the 
petition,  the  defendant  may  refuse  to 


answer  until  he  has  had  oyer.  Police 
Jury  V,   Mahundeau,  27  La.  Ann.  224. 

%,  It  is  proper  to  declare  upon  a 
promissory  note  as  made  at  the  place 
where  in  fact  it  was  made,  although  it 
is  dated  at  another  place,  and  it  is  not 
necessary  to  explain  the  dating  of  the 
note  at  another  place.  Crowley  v, 
Barry,  4  Gill  (Md.)  194. 

3.  The  indorsement  here  mentioned 
was  not  an  indorsement  of  transfer, 
but  of  partial  payment  upon  the  prin- 
cipal of  the  note. 


271 


Volume  3. 


%  plaintiff      ) 
linst  V 

%  defendant. ) 


4106.  BILLS  AND  NOTES.  4106. 

payable  to  the  plaintiff,  and  the  defendant  owes  the  plaintiff  the  bal- 
ance  due  on  said  note  with  interest  thereon. 

[W.  Z.  Smith, 

Attorney  for  Plaintiff.] 

(Here  the  note  was  set  out  in  hac  verba.) 

MINNESOTA. 

Fom  No.  4x05. 

State  of  Minnesota, )  District  Court, 

County  of  Ramsey.  )  Second  Judicial  District 

John  Doe, 

against 
Richard  RoCy 

The  plaintiff  above  named,  complaining  of  the  defendant  above 
named,  alleges : 

That  heretofore  the  defendant,  Richard  Roe,  made  and  delivered 
his  promissory  note  in  writing,  dated  the  1st  day  of  May,  i8P7,  and 
thereby  promised  to  pay  to  the  order  of  John  Doe,  the  plaintiff,  the 
sum  oifive  hundred  dollars  thirty  days  after  said  date,  at  the  city  of 
St.  Paul,  with  interest  at  the  rate  of  seven  per  cent,  per  annum  from 
and  after  said  date. 

For  a  second  cause  of  action  plaintiff  alleges:  That  heretofore  the 
defendant  made  and  delivered  his  promissory  note  in  writing,  dated 
the  1st  day  of  May,  i8P7,  and  thereby  promised  to  pay  to  the  order 
of  John  Doe,  the  plaintiff,  the  sum  oi  four  hundred  dollars  sixty  days 
after  said  date,  at  the  city  of  St.  Paul,  with  interest  at  the  rate  of 
seven  per  cent,  per  annum  from  and  after  said  date. 

The  plaintiff  is  now  the  owner  and  holder  of  said  notes  ;  that  said 
notes  are  now  due,^  and  that  payment  thereof  has  been  duly  demanded 
and  that  no  part  of  the  same  has  been  paid. 

Wherefore,  plaintiff  demands  judgment  against  said  defendant  for 
the  sum  of  nine  hundred  dollars,  and  interest  thereon  at  the  rate  of 
seven  per  cent,  per  annum  from  the  first  day  of  May,  \Z91,  and  for 
the  costs  and  disbursements  of  this  action. 

Dated/«/v^,  i8P7. 

John  B.  Brisbin, 

Attorney  for  Plaintiff. 

MISSISSIPPI. 

Form  No.  4x06. 

(Precedent  in  Hamer  v.  Rigby,  65  Miss.  41.)* 

(Caption.) 

[  Thomas  Rigby,  plaintiff  in  this  suit,  by  Jeremiah  Mason  his  attor- 

1.  The    complaint    need    not    state  dent    is    taken    a  judgment    for    the 

when  the  note  fell  due.     In  the  ab-  plaintiff  was  set  aside  solely  upon  the 

sence  of  such  averment  it  will  be  pre-  ground  that  the  jury  awarded  ten  per 

sumed  that  it  fell  due  presendy.     Lib-  cent,  interest  after  as  well  as  before 

by  V.  Mikelborg,  28  Minn.  38.  maturity,  instead  of  confining  interest 

S.  In  the  case  from  which  the  prece-  after  maturity  to  the  legal  rate,  which 
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nej,  complains  of  Af,  E.  Hamer^  and  J,  D,  Mitchell^  defendants,  in 
a  plea  of  trepass  on  the  case  in  assumpsit.]'     For  that  whereas  the 
said  defendants  heretofore,  to  wit,  on  March  £,  i%82y  made  a  prom- 
issory note^  in  writing,  bearing  the  day  and  date  aforesaid,  and 
thereby  then  and  there  promised  to  pay,^  nine  months  after  the  date 
thereof,  to  the  said  Thomas  Rigby^  plaintiff  or  order,  the  sum  oi  fifteen 
hundred  dollars,  with  ten  per  cent,  interest  until  maturity,  for  value 
received,  and  then  and  there  delivered  the  said  promissory  note  to 
said   plaintiff  —  a  copy^  of    said    note  is  herewith    filed,    marked 
Exhibit  A.  —  by  means  whereof  the  said  defendants  then  and  there 
became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in 
the  said  promissory  note  specified,  according  to  the  tenor  and  effect 
of  the  said  promissory  note,  and  being  so  liable  the  said  defendants 
promised  [the  plaintiff  to  pay  him  the  said  sum  of  money  according 
to  the  tenor  of  said  note;  yet  the  said  defendants,  though  often 
requested  so  to  do,  have  not  yet  paid  the  said  sum  of  money  above 
demanded,  so  due  to  said  plaintiff  as  aforesaid,  or  any  part  thereof, 
but  so  to  do  have  wholly  refused,  and  still  do  refuse,  to  the  damage 
of  the  said  plaintiff  of  sixteen  hundred  dollars,  and  therefore  he  brings 
his  suit,  etc. 

Miller,  Smith  ^  Hirsch, 

Attorneys  for  plaintiff.] 

MISSOURI. 

Form  No.  4x07. 

(Mo.  Rev.  Stat  (1889),  Form  No.  i.) 
(Ca//w«.) 

Plaintiff  states  that  the  defendant,^  by  his  promissory  note,*  here- 

was  all  that  could  be  claimed  under        6.  A  copy  of  the  note  must  be  an- 

the  declaration  and  note.      Hamer  v.  nexed  or  it  cannot  be  offered  in  evi- 

Rigby,  65  Miss.  41.  dence.     Miss.     Anno.     Code     (1892), 

!•  In  an  action   upon  a  written  in-  §  676.      The  copy  thus  filed  becomes 

stniment  a  defendant  may  be  sued  by  a    part    of    the    declaration    and    the 

lus  initials,  or  contraction  of  his  chris-  record.      Ibid.  §§676,  677;  Hamer  v, 

tian  name,  used  in  executing  the  instru-  Rigby,  65  Miss.  41. 
menu    Miss.  Anno.  Code  (1892),  J^  674.        7.  it    is   unnecessary   to    allege    by 

^  All  parties  resident  in   the  state  what  name  the  maker  made  the  note. 

mast  join  in  the  action.      Where  the  See  v.  Cox,  16  Mo.  166.     In  like  man- 

<lcfectof  parties  appears  on  the  face  of  ner,  upon  a  note  payable  to  a  firm,  it  is 

tbe  declaration,  it  may  be  taken  ad-  not   necessary  to  aver   that   the   note 

FAotage  of  by  demurer;  if  not  thus  was  executed  to  the   payees  in   their 

apparent,  by  plea  in  abatement.    Stiles  firm  name.     Lee  v.  Hunt,  6  Mo.   163. 

V.  in  man,  55  Miss.  469.  A  corporation    suing    as    payee  of  a 

8.  The  words  within  [  ]  have  been  note    need    not     aver     incorporation. 

added  to  complete  the  form.  Stoutimore    v,    Clark,     70    Mo.    471; 

4.  It  is  more  according  to  usage  to  Farmers',  etc.,  Ins.  Co.  v.  Needles,  52 
say   "made  their  certain   instrument  Mo.  17. 

in  writing,  commonly  called  a  promis-  3.  In  Missouri  a  written  promise  to 

sory  note."  pay  goods  to  another  or  his  order  or 

5.  When  after  the  expiration  of  a  to  the  bearer  is  regarded  as  a  promis- 
certain  time  a  note  is  payable  on  de-  sory  note.  Spears  v.  Bond,  79  ^o* 
mand  at  a  particular  place,  it  is  not  470,  citing  Prather  v,  McEvoy,  8  Mo. 
necessary  to  aver  any  demand  in  the  661;  Bothick  v.  Purdy,  3  Mo.  82;  Smith 
suit  thereon.  Cook  v.  Martin,  5  Smed.  v  Giegrich,  36  Mo.  369;  Weil  r.  Tyler, 
k  M.  (Miss.)  379.  38  Mo.  545. 
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with  filed,^  dated  April  i,  18^,*  promised,^  for  value  received,  to 
pay  plaintiff  the  sum  of  one  hundred  dollars  eight  months  after  the 
date  thereof,  ^ith  interest  thereon  from  date  at  the  rate  of  ten  per 
cent,  per  aimum;  which,  and  the  interest  thereon,  are  yet  due^ 
plaintiff,  and  for  which  he  asks  judgment. 

Andrew  J,  Herndan^  attorney  for  plaintiff. 

NEBRASKA.^ 

Form  No.  4x08. 

The  plaintiff  for  a  cause  of  action  herein  alleges  and  shows  to  the 
Court  that  on  the  first  day  of  Aprils  18^,  at  Lincoln^  in  the  county 
of  Lancaster  ^hA  state  oi  Nebraska^  the  defendant,  for  a  valuable  con* 

1.  In  Missouri,  when  suit  is  brought  made  his  promissory  note  .bjr  which 
on  a  promissory  note  by  the  payee  he  promised  to  pay  to  the  order  of  the 
against  the  maker,  the  note  iuelf,  or  a  plaintiff,"  etc,  is  sufficient,  though  in 
copy  thereof  verified  by  the  affidavit  a  common-law  action  of  assumpsit  an 
of  the  payee,  must  be  filed  with  the  express  allegation  that  the  defendant 
petition;  and  upon  good  cause  the  thereby  promised  to  pay,  etc.,  was 
court  may  require  a  production  of  necessary.  The  decisions  under  codes 
the  original  if  it  be  not  filed  with  the  such  as  that  of  Missouri  are  quite  uni- 
petition  before  the  opposite  party  is  form  that  the  promise  need  not  be  al- 
required  to  plead.  Mo.  Rev.  Stat,  leged  if  from  the  facts  alleged  a  prom- 
(1SS9),  gioSS.  But  the  omission  either  ise  is  implied.  Kansas  City  First  Nat. 
to  file  the  note  or  to  offer  a  proper  Bank  v.  Landis,  34  Mo.  App.  433.  The 
excuse  for  failure  to  file  it  does  not  so  promise  to  pay  alleged  in  assumpsit 
vitiate    the    declaration    as    to    offer  was  a  mere  conclusion  of  law  from  the 

grounds    for     arrest    of     judgment,  facts    stated,    but    as    the   new    code 

turdsal  v,  Davies,  58   Mo.  138.     The  requires  only  the  facts  to  be  stated  they 

petition  need  not  recite  the  fact  that  are  sufficient  without  setting  forth  the 

the  note  is  filed.     Hamilton,  etc.,  R.  conclusions  of  law  arising  from  these 

Co.  V.  Knudsen,  63  Mo.  569;  Burdsal  facts.     Wilkins  v.  Stidger,  32  Cal.  235. 

V.  Davies,  58  Mo.  138.     The  note  itself  It  is  no  longer  necessary  in  such  case 

constitutes  no  part    of    the    petition,  for  the  plaintiff  to  allege  in  his  com- 

Peake  v.  Bell,  65  Mo.  324;  Phillips  v,  plaint  any  promise  on  the  part  of  the 

Evans,  64  Mo.  17;  Chambers  v,  Carthel,  defendant,  but  must  .state  facts  which, 

35  Mo.  374.     An  allegation   that   the  if  true,  would,  according  to  well  settled 

note  is   in  the   possession  of  a  third  principles  of  law,  authorize  the  court 

person  and  beyond  the  control  of  the  to  infer  a  promise.     Cropsey  v,  Swee- 

plaintiff  is  not  sufficient  to  excuse  the  ney,  27  Barb.   (N.   Y.)   312;    Wills   v. 

filing  of  the   note  or  a  copy   thereof  Wills,  34   Ind.  108;   Bliss's  Code   PI., 

with  the  bill.     Hook  v,  Murdoch,  38  g  152,  and  authorities  cited. 
Mo.  224.  4.  A  petition    which   fails   to   allege 

2.  The  allegation  of  the  date  must  that  the  note  has  matured  is  insuffi- 
be  true,  but  if  the  note  bears  no  date  cient.  Spears  v.  Bond,  79  Mo.  467. 
it  may  be  alleged  to  have  been  made  And  where  the  note  is  payable  to 
on  any  day.  Here,  however,  the  bearer  the  petition  is  also  insufficient 
words  **  bearing  date'*  or  **  dated"  if  it  fails  to  aver  that  the  plaintiff  is 
should  be  omitted.  Grant  v,  Winn,  7  the  bearer.  Spears  v.  Bond,  79  Mo.  467; 
Mo.  188.  An  administrator  suing  upon  Mechanics'  Bank  v.  Straiton,  3  Abb. 
a  note  given  to  the  intestate  which  App.  Dec.  (N.  Y.)  269.  The  rule  is  the 
incorrectly  bears  a  date  subsequently  same  at  common  law.  2  Chit.  PI.  223. 
to  the  granting  of  the  letters  of  admin-  5.  The  short  form  (Consol.  Stat.  Neo. 
istration  need  not  allege  that  the  note  (1893),  §  4666,  see  Form  No.  4124)  is  not 
w^  incorrectly  dated.  Hamilton  v.  prescribed  and  any  sufficient  statement 
Stewart,  5  Mo.  266.  of  the  cause  of  action  is  good  form. 

8.  Under  code   pleading,  a  petition  Collingwood    v.  Merchants^  Bank,    15 

which    a;Ucges    **  that    the    defendant  Neb.  120. 
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sideration,  made,  executed^  and  delivered  to  John  Doe^  the  plaintiff, 
his  certain  promissory  note  in  writing,  whereby  he  promised  to  pay 
to  the  order  of  the  said  John  Doe  the  sum  of  one  hundred  dollars 
{%100)  as  follows:  fifty  dollars  on  ^}^^  first  day  of  October^  \W6^  and 
fifty  dollars  on  the  first  day  of  Aprils  i8P7,  and  bearing  interest  at  the 
rate  of  e^ht  per  cent,  per  annum  from  April  i,  i8P^,  a  copy  of  which 
note  with  all  its  indorsements  is  hereto  attached  '  as  Exhibit  A,  that 
there  is  now  due  upon  said  note  the  sum  of^^/^  dollars  with  interest 
thereon  from  October  1^  i8M,  that  though  duly  demanded,  said  note 
has  not  been  paid,  nor  any  part  thereof,  except  $5^  on  October  /, 
i8^,  wherefore  plaintiff  demands  judgment  against  defendant  Rich- 
ard Roe  ioT  the  sum  oi  fifty  dollars  ($50)  with  interest  at  the  rate  of 
eight  per  cent,  per  annum  from  the  first  day  of  October^  i89^,  and 
the  costs  and  disbursements  of  this  action. 

Jeremiah  Mason^ 

Plaintiff's  Attorney. 

NEW    JERSEY. 

Form  No.  4x09.' 

(Beardsley  v,  Southmayd,  14  N.  J.  L.  534.) 
New  Jersey  Supreme  Court,  of  September  Term,  in  the  year  i&?4- 

Essex  County,  ss.  Thaddeus  Beardsley^  plaintiff  in  this  suit,  by  Andreru 
S.  Garr^  his  attorney,  complains  of  Henry  Southmayd  and  Thomas 
Dwight^  defendants  therein.  The  sheriff  of  the  county  of  Bergen^  to 
whom  the  process  in  this  suit  was  directed,  having  returned  that  he  has 
summoned  the  said  Henry  Southmayd^  but  that  the  said  Thomas  Divight 
was  not  found  in  his  county,  of  a  plea  of  trespass  on  the  case  upon 
promises.  For  that  whereas  the  defendants,  on  the  i^^th  day  of  Novem- 
ber^ in  the  year  i8iP,  at  Middieton^  that  is  to  say,  in  the  county  of  Essex, 
made  their  promissory  note  in  writing,  and  thereby  *  promised  to  pay 
to  the  order  of  the  plaintiff  on  demand,  with  interest  until  paid,  four 
hundred  and  fifty-eight  dollars  and  fifty-six  cents,  and  then  and  there 
delivered  the  said  note  to  the  plaintiff,  and  promised  the  plaintiff  to 
pay  the  same,  according  to  the  tenor  and  effect  thereof.  But  the 
defendants  did  not  pay  the  same,  although  payment  thereof  was  after- 

1.  The  execution  of    the  note  need  example  of  pruning  the  verbiage  of  the 

not  be  proved  unless  there  is  a  veri-  common-law  form.  Beardsley  v,  South- 

fied  denial  thereof.     Neb.  Consol.  Stat,  mayd,  14  N.  J.  L.  534. 
(1893),  g  5573;     Phoenix   Ins.    Co.   v,        4.  An  allegation  "  that  said  corpora- 

Lemke,  18  Neb.  186.  tion    made   their   promissory   note   in 

8.  A  copy  of  the  note  may  be  set  out  writing  and  ten  days  after  date  thereof 

in  the  petition,  and  if  this  is  done  no  promised  to  pay,'*  etc.,  in  the  absence 

copy  need  be  attached.     Barnes  v.  Van  of  an  averment  that  such  promise  to 

Keuren,  31  Neb.  165.     See  also  Gage  pay  was  in  the   note,  is  defective.    A 

V.  Roberts,  12  Neb.  379.  copy  of  the  note  annexed  to  the  decla- 

8.  A  declaration  which  contains  all  ration  could  not  be  referred  to  to  show 
that  is  necessary  for  the  plaintiff  to  that  the  promise  was  in  the  note,  be- 
prove,  under  a  plea  of  the  general  cause  the  copy  of  the  note  was  not  re- 
issue, in  order  to  entitle  himself  to  re-  ferred  to  in  the  count  in  question, 
cover,  is  sufficient.  This  declaration  Montague  v.  Church  School  Dist.  No.  3, 
fulfilling  that  requirement  was  highly  34  N.  J.  L.  218. 
approved   by  the   court  as  a   skillful 
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wards,  to  wit,  on  the  first  day  of  October,  in  the  year  i8^,  in  the 
county  aforesaid,  duly  demanded  of  the  defendants,  according  to  the 
tenor  and  effect  of  the  said  note. 

And  whereas  also,  the  defendants,  on  the  26th  day  of  November, 
in  the  year  i82P,  at  Middleton,  that  is  to  say  in  the  county  aforesaid, 
made  their  certain  other  promissory  note  in  writing,  and  thereby 
promised  to  pay  to  the  order  of  the  plaintiff  one  hundred  and  seventy^' 
eight  dollars  and  seventy-six  cents,  ninety  days  from  the  date  thereof; 
which  period  has  now  elapsed;  and  then  and  there  delivered  the  said 
last  mentioned  note  to  the  plaintiff,  and  promised  the  plaintiff  to  pay 
the  same  according  to  the  tenor  and  effect  thereof. 

And  whereas  also,  the  defendants  afterwards,  on  the  first  day  of 
September,  in  the  year  i854  in  the  county  aforesaid,  were  indebted 
to  the  plaintiff  in  the  sum  oi  fifteen  hundred doWdirs  for  goods  sold  and 
delivered  to  the  plaintiff  by  the  defendants  at  their  request;  and  in 
fifteen  hundred  dollars  for  work  done,  and  materials  for  the  same 
provided  by  the  plaintiff  for  the  defendants  at  their  request;  »and  in 
fifteen  hundred  dollars  for  money  lent  by  the  plaintiff  to  the  defend- 
ants at  their  request;  and  in  fifteen  hundred  dollsLTS  for  money  paid  by 
the  plaintiff  for  the  use  of  defendants  at  their  request;  and  in  fifteen 
hundred  dollars  for  money  received  by  the  defendants  for  the  use  of 
the  plaintiff;  and  in  fifteen  hundred  dollars  for  interest,  for  the  for- 
bearance by  the  plaintiff,  at  the  defendant's  request,  of  money  due 
and  owing  from  the  defendants  to  the  plaintiff;  and  in  fifteen  hundred 
dollars  for  money  found  to  be  due  from  the  defendants  to  the  plain- 
tiff, on  an  account  stated  between  them;  and  the  defendants  after- 
wards, on  the  day  and  year  last  aforesaid,  in  consideration  of  the  last 
mentioned  premises  respectively,  then  and  there  promised  to  pay  the 
said  last  mentioned  several  moneys  respectively  to  the  plaintiff,  on 
request;  yet  the  defendants  have  disregarded  their  promises  and 
have  not  paid  any  of  the  said  moneys,  or  any  part  thereof;  to  the 
plaintiff's  damage  oi  fifteen  hundred  doWsLTs,  and  therefore  he  brings 
suit  etc. 

« 

NEW   YORK. 

Form  No.  4x10. 

(Precedent  in  Niblo  v,  Harrison,  7  Abb.  Pr.  (N.  Y.  Super.  Cl.)  447.)* 

That  on  April  1,  iS96y  at  the  City  of  New  York,  the  defendant  made 
his  promissory  note,  dated  on  the  day  last  named;  whereby,  on 
demand,  he  promised  to  pay  to  the  plaintiff  or  his  order  fifty  dollars, 
for  value  received,  and  then  and  there  delivered  said  note  to  the  plain- 
tiff. And  the  defendant,  though  often  requested,  has  not  paid  the 
said  note,  or  any  part  thereof,  and  the  whole  amount  is  now  remaining 
due  and  unpaid. 

1.  In  an  action  by  a  payee  of  a  prom-  the  defendant  made  the  note  payable 

issory  note  against  the  maker  no  alle-  to  the  plaintiff  and  delivered  it  to  him 

gation  is  necessary  in  the  complaint  and  that  it  has  not  been  paid,  it  will  be 

that  the  plaintiff  had  not  parted  with  sufficient.     Niblo  v.  Harrison,  7  Abb. 

the  note  and  that  he  is    the   holder  Pr.  (N.  Y.  Super.  Ct.)  447. 
thereof.     If  the  complaint  shows  that 
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Wherefore  [the  plaintiff  demands  judgment  against  the  defendant 
for  fifty  dollars  with  interest  from  April  i,  iSPtf,  together  with  the 
costs  of  this  action.  Jeremiah  Mason, 

Plaintiff's  Attorney,  j^ 

NORTH  DAKOTA. 

Form  No.  4  z  z  z . 

State  of  North  Dakota, )    ^  In  District  Court, 

Coxxntj  oi  Pembina,      J     *  5^^^>i  Judicial  District. 

John  Doe^  plaintiff, 

against 

Richard  Roe,  defendant. 

The  plaintiff  complains  and  alleges: 

That  at  Pembina  in  the  county  of  Pembina  on  the  jifth  day  of 
May,  i8P5,  the  defendant  made  and  delivered  to  John  Doe,  the  plain- 
tiff, his  certain  promissory  note  in  writing,  dated  on  that  day,  and 
thereby  promised  to  pay  to  said  John  Doe  or  order  on  the  fifth  day 
of  May,  iS96,  the  sum  of  five  hundred  dollars,  for  value  received, 
with  interest  thereon  from  the  date  thereof  until  paid,  at  the  rate  of 
seven  per  cent,  per  annum. 

That  he  has  not  been  paid  the  same,  nor  any  part  thereof,  either 
principal  or  interest. 

Wherefore  plaintiff  demands  judgment  against  said  defendant  for 
the  sum  of  five  hundred  AoVizxs,  and  interest  thereon  at  seven  per  cent. 
per  annum  from  May  fifth,  iS95,  and  costs  and  disbursements  of  this 
action. 

Dated  Ju/y  27,  i8P7.  Jeremiah  Mason, 

Attorney  for  Plaintiff. 

OHIO.* 

Form  No.  4  z  z  2 . 
(Caption.) 
The  said  John  Doe,  plaintiff,  complains  of  the  said  Richard  Roe^ 

1.  The  words  within  [  ]   have  been  ered  the  same  to  the  said  plaintiff,  and 

added  to  make  the  form  complete.  thereby  promised  to  pay  the  said  plain- 

S.  In  Chamberlain  v.Painesville,  etc.,  tiff,  or  bearer,  one  day  after  the  date 

R.  Co.,  15  Ohio  St.  226,  the  petition  was  thereof,  the  sum  of   one  hundred  and 

as  follows:  ** The  plaintiff,  the  Paiii^^-  f<^^  dollars,    with    interest    thereon, 

ville  and  Hudson    Railroad    Company^  which   period    has    elapsed.     Yet    the 

says  that  it  is  a  corporation  and  was  said    defendant    hath    not    paid    said 

incorporated  and  organized  on  or  before  sum  of  money,  nor  any  part  thereof, 

the  ijth  day  of  February ^  A.  D.  i8j^,  to  the  said  plaintiff,    although  often 

nnder  the  act  passed  by  the  General  requested  so   to    do.     Wherefore    the 

Assembly  of  the  State  of  Ohio,  May  said  plaindff  prays  judgment  against 

/,  iSf^.    Therefore,  said  plaintiff,  or  the  said  defendant  for  the  said  sum  of 

such  corporation,  complains  of /TarwiTif  $/^,  together  with    interest  thereon 

Chamberlain^   the  defendant,   for  that  from  said  31st  day  of  July^  Z856,  and 

the  said  defendant,  on  the  9Mst  day  of  costs  of  this  action." 

/»/k,  1 8/6,  at  Gainesville^  Ohio^  made  It  is  proper  to  declare  upon  a  prom- 

his  certain  promissory  note  in  writing  issory  note  in  the  same  form  as  upon  a 

of  that  date,  and  then  and  there  deliv-  specialty  without  averring   Indebted- 
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defendant,  for  that  the  said  defendant  on  the  first  day  of  Aprils  A.  D. 
1 8^,  at  Cleveland^  in  the  state  of  Ohio,  for  value  received,  made  his 
certain  promissory  note,  in  writing,  of  that  date,  which  said  promis- 
sory note,  together  with  all  the  indorsements  thereon,  is  in  words 
and  figures  following,  to  wit: 

{Here  copy  the  note  and  its  indorsements  of  payments,^ 
and  then  and  there  delivered  the  same  to  the  said  plaintiff,  and 
thereby  promised  to  pay  to  said  plaintiff,  or  order,  in  one  year  from 
the  date  thereof,  the  sum  oifive  hundred doWdLtSy  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum,  which  period  has  since 
elapsed,  yet  the  said  defendant  has  not  paid  said  sum  of  money,  or 
any  part  thereof,  except  as  above  stated,  to  the  said  plaintiff, 
although  often  requested  so  to  do. 

And  the  said  plaintiff  further  says  that  the  full  amount  oifive  hun- 
dred dollars,  with  interest  as  aforesaid,  is  now  due  thereon  and 
wholly  unpaid;  that  he  has  never  parted  with  the  ownership  of  said 
promissory  note,  and  that  he  is  still  the  legal  owner  and  holder 
thereof; 

Wherefore,  said  plaintiff  prays  judgment  against  the  said  defend- 
ant for  the  said  sum  of  fii'e  hundred  dollars,  together  with  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum  from  the  first  day  of 
Apnl,  A.  D.  1^6, 

Jeremiah  Mason^ 

Plaintiff's  Attorney. 

OHIO  —  SHORT  FORM. 

Form  No.  41x3. 

(Precedent  in  Ohio  L.  Ins.  Co.  v,  Goodin,  i  Handy  (Ohio)  31.) 

The  above-named  plaintiff  states  there  is  now  due  ^  to  her  from  * 
the  above-named  defendants  the  sum  of  thirty-two  hundred  do\\2s%y 
with  interest  thereon  at  the  rate  of  six  per  cent,  per  annum,  from 
the  seventeenth  day  oi  Aprils  A.  D.  i8J^  upon  a  certain  promissory 
note,  whereon  this  action  is  founded  ;  a  true  copy  whereof,  with  all  * 
credits  and  the  indorsement  thereon,  is  herewith  filed,  marked  J^OSS. 
And  the  said  plaintiff  further  states  that  the  said  defendants,  James 
Goodin  and  Samuel  H,  Goodin,  partners  under  the  style  of  J.  &*  S,  If. 
GoodiUy  are  liable  upon  the  said  note  as  makers  thereof,  etc.  Where- 
fore the  said  plaintiff  demands  judgment  against  the  said  defendants 
for  the  said  sum  of  thirty-two  hundred  dollars,  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum  from  the  seventeenth  day  of 
Aprils  A.  D.  iS^-J,  and  also  for  costs. 

ness,  liability  and  assumption  to  pay.  does  not  aver  that  the  defendant  made 

Richmond  v.   Patterson,  3  Ohio  368 ;  or  that    the  plaintiff  owns  the  note. 

Mors  z^.  McCloud,  2  Ohio  5.  Ohio  L.  Ins.,  etc.,  Co.  v,   Goodin,    i 

1.  In  the  short  form  of  declaration  Handy  (Ohio)  31  ;  Ingersoll  v.  Craw, 

the  plaintiff  must  show  that  something  i  Clev.  (Ohio)  i. 

is  due  him,  and  how  much.     Villiers  v,  3.  A  petition  in  the  short  form  need 

Lewis,  I  Handy  (Ohio)  38.  not  state  that  all  the  credits  are  given 

8.  A  declaration  with  a  copy  of  the  on   the   copy.      Ingersoll    v.    Craw,    i 

note   annexed  is  sufficient   though  it  Clev.  (Ohio)  i. 
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PENNSYLVANIA. 

Pom  Ma  4x14. 

(Precedent  in  Numbers  v.  Shelly,  78  Pa.  St.  437.) 
{Caption?^ 

And  the  said  plaintiff  demands  of  the  said  defendants  the  sum  of 
|i?60,  which  the  said  defendants  owe  to  and  unjustly  detain  from 
the  said  plaintiff.     For  that  whereas  the  said  defendants  heretofore, 
to  wit,  on  the  23d  dzy  oi  February ^  A.  D.  i8d^,  at  the  county  afore- 
said, by  their  certain  writing  obligatory,  commonly  called  a  note 
under  seal,  sealed  with  their  seals,  and  now  shown  to  the  court  here, 
the  date  whereof  is  the  day  and  year  aforesaid,  for  value  received 
promised  to  pay  the  said  plaintiff  the  sum  of  ^60  above  demand, 
in  ten  months  after  the  date  thereof,  at  the  Utnon  National  Mount 
Joy  Bank,  in  said  county,  which  period  has  now  elapsed.    And  the 
said  defendants  therein  for  themselves  and  their  legal  representatives, 
thereby  waived  and  relinquished  unto  the  said  plaintiff  and  his  legal 
representative,  all  benefit  that  may  accrue  to  them  by  virtue  of  any 
and  every  law  made  or  to  be  made,  to  exempt  any  of  their  property 
or  estate  from  levy  :and  execution,  or  any  part  of  the  proceeds  aris- 
ing from  the  sale  thereof,  from  the  payment  of  said  moneys,  or  any 
part  thereof.      Yet,   [the   said  defendants  have  disregarded   their 
promises  and  have  not  paid  the  said  sum  of  money  or  any  part 
thereof ;  to  the  damage  of  the  plaintiff  three  hundred  dollars,  and 
thereupon  be  brings  this  suit,  etc.]^ 

SOUTH  CAROLINA. 

Form  No.  41x5. 

(Precedent  in  Kerr  v,  Cochran,  39  S.  Car.  6z.) 
(Caption.) 
The  complaint  of  the  above  named  plaintiffs  respectfully  shows  : 

I.  That  they  are  partners  under  the  firm  name  of  Kerr  S*  Co, 

II.  That  the  defendant,/.  2>.  Cochran,  on  the  1th  February,  iS87, 
made  and  executed  his  certain  promissory  note  in  writing,  and 
thereby  promised  to  pay  on  or  before  November  1,  i8^7,  Kerr  S*  Co,, 
one  hundred  2iTid  nine  dollars  and  seventy-five  cents,  with  interest  from 
date. 

III.  That  no  part  of  said  note  has  been  paid,  and  there  is  now  due 
and  owing  thereupon  by  defendant  to  plaintiffs  the  sum  of  one  hun- 
dred and  fifteen  dollars  and  thirty-eight  cents,  with  interest  at  7  per 
cent,  from  November  1,  iS87. 

IV.  That  plaintiffs  are  the  legal  owners  and  holders  of  said  note. 
Wherefore  the  plaintiffs  demand  judgment  for  the  said  principal 

sum,  interest,  and  costs. 

SOUTH  DAKOTA. 

Form  Nor  42x6. 
{Caption,) 

The  complaint  of  the  plaintiff  against  the  said  defendant  shows 
to  this  court :  ' 

1.  The  words  within  [  ]  are  added  to  make  the  form  complete.      '" 
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1  i." 


That  at  Pierre^  in  the  county  of  Hughes^  on  the  first  day  of  AprU^ 
A.  D.  i8P0,  the  defendant  Ruhdrd  Roe  made  his  promissory  note» 
in  writing,  dated  on  that  day,  and  thereby  promised  to  pay  to  John  Doc 
the  plaintifif  or  order,  in  one  year,  the  sum  of  one  hundred  dollars,  for 
value  received,  with  interest  thereon  from  the  date  thereof,  until  paid,, 
at  the  rate  of  seven  per  cent,  per  annum,  and  delivered  the  same  to 
said  John  Doe, 

That  the  plaintiff  is  now  the  holder  and  owner  of  said  note  ;  that 
the  same  has  not  been  paid,  or  any  part  thereof,  either  principal  or 
interest,  but  the  defendant  is  now  justly  indebted  to  the  plaintiff 
thereon  in  the  sum  of  one  hundred  dollars,  with  interest  thereon  at 
the  rate  of  seven  per  cent,  per  annum  from  iht  first  day  of  Aprily 
A.  D.  i8W. 

Wherefore,  The  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  one  hundred  dollars,  with  interest  thereon  at  the  rate 
of  seven  per  cent,  per  annum  from  the  first  day  of  Aprils  A.  D.  iSP^,. 
together  with  the  costs  and  disbursements  of  this  action. 

Dated  this  seventeenth  day  ol  July  A.  D.  i897. 

Jeremiah  Mason^ 

Plaintiff's  Attorney* 

TENNESSEB. 

Form  No.  4x17. 
(Tenn.  Code  (1896),  g  4660.) 

John  Doe     1      The  plaintiff  sues  ^  the  defendant  for  fifty  dollars^ 

vs.  V  due  by  promissory  note,  here  to  the  court  shown> 

Richard  Roe,  \  made^  by  him  on  the  first  day  of  Aprils  i8Pd,  and 

payable  the  first  day  of  Aprils  i897,  with   interest  thereon,  which 

remains  unpaid.  Jeremiah  Mason^ 

Attorney  for  Plaintiff, 

TEXA& 

Form  No.  4x18. 
{Caption,) 

To  the  Honorable  Judge  of  Said  Court: 

The  Petition  of  John  Doe^  plaintiff,  against  Richard Roe^  defendant,, 
respectfully  showeth* 

That  heretofore,  to  wit,  on  the  first  day  of  Aprils  i8P5,  the  defend- 
ant made,  executed,  and  for  valuable  consideration  delivered  unto 
your  petitioner  his  certain  promissory  note  for  the  sum  oi  five  hundred' 
dollars,  bearing  date  April  i,  18^,  and  payable  in  the  county  of 

1.  In    TeHnessee  an    action    may  be  necessary.     See  Nichol  v,  Mebane,  r 

brought  upon  a  note  without  filing  any  Yerg.  (Tenn.)  201. 

declaration.     Such  suits  may  be  tried  8.  If  a  note  is  payable  in  another 

in  a  summary    fashion  without   any  sute  where  a  different  rate  of  interest 

pleading  whatever  in  writing.    Tenn.  prevails,  it  should  further  be  averred 

Code   (i8q6),  g  68a     But  this  provi-  that  the  note  was  so  payable,  and  what 

sion   applies   only  where  the  plaintiff  was  the  rate  of  interest  allowed  by  the 

prosecutes   his  suit  in  person.     If  he  law  of  that  state.     Car.  Hist  of  a  Law 

employs  an  attorney,  a  declaration  is  Suit,  %  46. 

880  Volume  3. 


4119.  BILLS  AND  NOTES,  4119. 

WUBamsm  aforesaid,  to  the  order  of  petitioner,  one  year  ^  after  date, 
with  interest  at  the  rate  of  ien  per  cent  per  annum  from  A/n'I  i, 
iS96y  until  paid. 

And  thereupon  the  said  defendant  became  liable,  and  being  so 
liable  undertook,  contracted  and  promised,  in  writing,  to  pay,  in  the 
county  of  Williamson  aforesaid,  to  petitioner,  who  is  the  legal  owner 
thereof,  the  amount  of  money  and  interest  aforesaid  respectively  at 
the  above-mentioned  due  date.  But  though  said  sum  of  money  is 
due  and  unpaid,  the  said  defendant,  though  often  thereunto  after- 
wards requested,  has  hitherto  wholly  refused  and  failed  to  pay  the 
same,  or  any  part  thereof. 

Wherefore  petitioner  sues  and  prays  for  citation  against  the  said 
defendant  and  for  judgment  for  the  amount  of  the  aforesaid  demand, 
with  interest  and  costs,  and  for  general  relief. 

Jeremiah  Mason^ 

Attorney  for  Plaintiff. 

VERMONT.* 

Pom  No.  41 19. 

(Precedent  in  Binney  v,  Plumley,  5  Vt.  500.) 

{Commencement^ 

In  a  plea  of  the  case,  for  that  the  defendant  at  Barre^  in  the 
County  of  Washington  and  State  of  Vermont^  on  the  eleventh  day  of 
September^  one  thousand  eight  hundred  and  nineteen^  by  his  note  in  writ- 
ing, under  his  hand  of  that  date,  for  value  received,  promised  ^  to 

1.  Where  the  petition  setting  out  the  to  pay  to  him,  for  value  received,  the 
note  shows  upon  its  face  that  the  stat-  sum  of  fifty  pounds^  lawful  money,  on 
ate  of  limitations  had  run  before  the  the  first  day  of  May^  which  be  in  the 
beginning  of  the  suit,  the  petition  is  year  of  our  Lord  179/,  with  the  law- 
bad  upon  demurrer.  Coles  v,  Kelsey,  xul  interest  for  the  same,  by  the  rea- 
9  Tex.  542.  son    whereof,    the  said  John  became 

S.  Precedent  in  Jinks  v.  Simpson,  liable   to    pay  to  the   said  James^  the 

N.  Chip.  (Vt.)  331:  aforesaid  sum  of  fifty  pounds^  accord- 

^^RuihmdcovxLVj.  ing  to  the  tenor  and  effect  of  said  note; 

"Be  it  remembered.  That  at  a  county  and    being  so    liable,   the  said  John 

coon  holden  at  Rutland^  in  and  for  the  afterwards,   to  wit,  on  the  same  first 

connty  of  Rutland  on  the day  of  day  of  May^  in  the  year  of  our  Lord 

Nevemher^   in   the  year  of  our  Lord,  17^,  at  ^«//<zff^  aforesaid,  did,  in  con- 

lyoy,  John  Simpson  of  Rutland^  afore-  sideration  thereof,  assume  upon  him- 

said,   was    summoned    to    answer  to  self,  and  to  the  said  James  faithfully 

James  Jinks,  of  Pitts ford^  in  the  county  promise  to  pay  the  aforesaid   sum  of 

aforesaid,  in  a  plea  of  the  case;  where-  fifty  pounds  according  to  the  tenor  and 

npon  the  taid  James  Jinks,  who  comes  effect  of   said  note;   nevertheless   the 

by  H,  his  attorney,  declares  and  says,  said  Jokn  not   regarding  his  promise 

'*Thatonthe^r//day  of^/ioy,  in  th^  and  assumption  aforesaid,  hath  never 

year    of   our    Lord    1700,   at  Rutland  performed   the   same,   although  often 

aforesaid,  the   said  Join  Simpson  did  thereto  requested,  to  the   damage  of 

make  and   deliver  to  the  said  James,  the  wXA/okn,  as  he  says,  the  sum  of 

his  certain  note  in  writing,  commonlv  £70  lawful  money  —  to  recover  which, 

called  a  promissory  note,  signed  with  with  his  costs,  he  brings  this  suit." 

the  proper  hand  of  him  the  WBi&John,  S.  The  declaration  on  a  promissory 

and  bearing  date  the  day  and  year  last  note  may  aver  simply  the  promise  to 

aforesaid;  m  and  by  which  said  note,  pay  contained  in  the  note.    It  need  not 

the  %atidJokn  promised  the  WfS^  James  raUe  thereon  a  liability  to  pay  and  aver 
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pay  the  said  Amos  Binney  2j\d  /ohfi  BroHuad^  plaiatiffs,  and  their 
successors,  Trustees  of  the  Ntsv  Market  and  Kingston  IVesUyan 
Academy^  or  their  order,  Twenty  Dollars,  in  five  years  from  the  date  ^ 
thereof,  interest  to  be  paid  annually  in  the  month  of  March.  Yet 
although  said  time  of  payment  has  long  since  elapsed,  said  defend- 
ant hath  not  paid  said  note,  nor  any  part  thereof.  To  the  damage  of 
the  plaintiffs,  as  they  say,  fifty  dollars,  to  recover  which  urith  just 
costs,  they  prosecute  this  suit. 

VIRGINIA. 

Form  No.  4x20, 

(Mtn.  last.  IV,  p.  1567.) 
Circuit  Court  for  Albemarle  County,  to  wit: 

Rules,  i8P7. 

John  Doe  complains  of  Richard  Roe  of  a  plea  that  he  render  unto 
the  said  plaintiff  the  sum  of  two  hundred  dollars,  which  to  him  the 
said  defendant  owes,  and  from  him  unjustly  detains;  for  this,  to  wit: 
that  heretofore,  to  wit,  on  the  first  day  of  Aprils  in  the  year  of  our 
Lord  eighteen  hundred  and  ninety-six^  the  said  defendant  made  and 
signed,  and  then  delivered  to  the  said  plaintiff,  his  certain  note  in 
writing,  commonly  called  a  promissory  note,  the  date  whereof  is  the 
day  and  year  aforesaid,  and  thereby  promised  and  agreed  to  pay  to 
the  said  plaintiff  the  said  sum  of  two  hundred  dollars,  on  or  before 
the  first  day  of  April^  in  the  year  of  our  Lord  eighteen  hundred  and 
ninety-seven  (according  to  the  terms  of  the  note). 

Yet  the  said  defendant,  although  often  requested,  hath  not  as  yet 
paid  to  the  said  plaintiff  the  said  sum  of  two  hundred  dollars  above 
demanded,  or  any  part  thereof,  but  the  same  to  pay  hath  hitherto 
wholly  refused  and  still  doth  refuse,  to  the  damage  of  the  said  plain- 
tiff of  ^^0.     And  therefore  he  brings  this  his  suite. 

Jeremiah  MasoHy  p.  q. 

WEST   VIRGINIA. 

Form  No.  4x21. 
{Caption.) 

The  defendants,  William  Scott  and  William  Hornor^  were  summoned 
to  answer  the  plaintiff,  John  W.  Baker^  of  the  city  of  Parkershurg 
State  of  West  Virginia^  of  a  plea  of  debt  that  they  render  unto  the  plain- 
tiff the  sum  of  three  hundred 2Xi^  forty-tuio^  dollars  and  twozxi'^  6-100 

further  promise  based  upon  such  lia-  that  the  date  of  the  note  would  be  in> 

bility.     Binney  v.  Plumley,  5  Vt.  500.  tended  to  be  the  date  on  which  it  was 

See  Dewey  v.  Washburn,  12  Vt  580.  alleged   to   be   made.      Richardson    v. 

1.  A  declaration  alleging  that  on  a  Grandy,  40  Vt.  22. 
stated  day  the  defendant  "  made  his  8.  The  form  is  taken  from  Scott  v. 
promissory  note  and  thereby  promised  Baker,  3  W.  Va.  285,  and  adapted  by 
to  pay,  etc.,  six  months  after  the  date  "  making  the  amounts  set.  out  in  the  be- 
thereof,  is  not  insufficient  for  want  of  ginning  and  conclusion  of  the  declara* 
an  allegation  that  the  note  had  a  date  tion  the  same.  The  note  in  the  prece- 
from  which  it  might  appear  that  the  dent  was  held  to  be  not  the  note  of 
note  was   already  due.      It  was  held  the  corporation,   but  the  note  of    the 
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dollars,  costs  of  protest,  which  they  owe  to  and  unjustly  detain  from 
the  plaintiff.  And  thereupon  the  said  pfaintiff,  by  Sands  <y  Wilson^ 
his  attorneys^  complains:  For  that,  whereas,  the  said  defendants,  on 
the  Idth  day  of  December^  i86tf,  in  the  county  aforesaid,  made  their 
certain  promissory  note  in  writing,  and  delivered  the  same  to  the 
plaintiff,  and  thereby  promised  to  pay  to  the  t)rder  of  the  plaintiff 
three  hundred  zxA  forty-two  dollars,  two  months  after  the  date  thereof, 
at  the  Second  National  Bank  at  Parkersburg^  which  period  has  now 
elapsed,  and  the  defendants  or  either  of  them  have  not  paid  or  caused 
to  be  paid  the  amount  of  said  note  or  any  part  thereof,  although  the 
said  note  was  afterwards,  to  wit:  on  the  Wth  day  of  February^  i8^7, 
the  same  whereon  the  same  became  due,  presented  ^  at  the  Second 
National  Bank  at  Parkersburgy  to  wit,  in  the  county  aforesaid.  Yet 
the  said  defendants  have  not  as  yet  paid  the  said  sum  of  money 
above  demanded  or  any  part  thereof  to  the  plaintiff;  but  they  to  do 
this  have  hitherto  wholly  refused,  and  still  do  refuse  to  do,  to  the 
damage  of  the  said  plaintiff  fifty  dollars,  and  therefore  he  brings  his 
suit. 

WISCONSIN. 

Form  No.  4122. 

(Caption,) 

The  plaintiff  complains  and  alleges  that  the  above  named  defendant' 
heretofore,  on  the  first  day  of  Aprils  A.  D.  iZ96y  at  Madison^  in  the 
county  of  Dane  in  said  state^  made  his  certain  promissory  note  in 
writing,  bearing  date  on  the  first  day  of  Aprils  A.  D.  i89^,  wherein 
and  whereby,  for  value  received,  the  said  Richard  Roe  promised  to 
pay  to  said  plaintiff  or  his  order  the  sum  of  one  hundred  dollars,  and 
said  Richard  Roe  thereupon  delivered  said  note  to  said  plaintiff,  and 
although  the  said  note  became  due  and  payable  before  the  commence- 
ment of  this  action,  to-wit:  on  the  fourth  day  of  Aprils  i8P7,  yet 
the  defendant  has  not  paid  the  same,  or  any  part  thereof. 

And  the  plaintiff  further  shows  that  he  is  now  the  lawful  owner  and 
holder  of  the  said  note,  and  the  defendant  is  justly  indebted  to  him 
thereon  in  the  sum  of  one  hundred  dollars,  for  principal,  and  interest 
thereon  from  the  first  day  of  Aprils  A.  D.  i8P^,  at  seven  per  cent,  per 
annum. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant 
for  the  said  principal  sum  and  interest,  and  costs  and  disbursements 
of  this  action.  Jeremicth  Mason^ 

Plaintiff^s  Attorney. 

individual  officers  who  signed  it.    The  1.  A  declaration  against  the  maker 

plaintifif  failed  because  of  a  variance,  of  a  note  payable  at  a  specified  time 

The  declaration  described  the  note  as  and  place  need  not  aver  presentation, 

payable  **two  months  after  the  date  Merchants',  etc.,  Bank  v.  Evans,  9  W. 

thereof"  and  the  amount  as  *' three  Va.  373. 

hundred  and  forty-two  dollars.'*     The  2.  A  declaration  which  avers  "  that 

note  offered  in  evidence  was  payable  the  defendant  James  Whalen  executed 

*'  sixty  days  after  date,**  and  its  amount  his  certain  promissory  note  by  the  name 

was  "three    hundred    and    forty-two  of  Alexander  Whalen "  is  good.   Jewett 

dollarsand  twenty-five  cents."    Scott  v.  v.  Whalen,  11  Wis.  124. 
Baker,  3  W.  Va.  285. 
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b.   Spaelal  AitqtBpirit  with  Common  Counts.' 

Pom  No.  4x23, 

In  the  Circuit  Court  of  C<^i  County. 

Term,  A.  D.  i8P7. 

State  of  Illinois, ) 

Cook  County.      )  **" 

John  Dofy  plaintiff  in  this  suit,  hy  JeremioA  Mason  his  attorney^ 
complains  of  Richard RoCy  defendant  in  this  suit,  summoned,  etc.,  of 
a  plea  of  trespass  on  the  case  on  promises. 

For  that  whereas,  the  said  defendant  heretofore,  to  wit :  on  the 
first  day  of  Aprils  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety'SiXy  at  Cook  County,  to  wit :  at  the  City  of  Chicago 
in  the  county  aforesaid,  made  his  certain  promissory  note  in  writing, 
commonly  called  a  promissory  note,  bearing  date  the  day  and  year 
last  aforesaid,  and  then  and  there  delivered  the  said  note  to  the  said 
plaintiff  in  and  by  which  said  note  the  said  defendant,  by  the  name, 
style,  and  description  oi  Richard Roe^  promised  to  pay  to  the  order 
of  said  plaintiff,  by  the  name,  style,  and  description  of  John  Doe^  five 
hundred  dollars  upon  demand  for  value  received.  By  reason  whereof, 
and  by  force  of  the  statute  in  such  case  made  and  provided,  the  said 
defendant  became  liable  to  pay  to  th6  said  plaintiff  the  said  sum  of 
money  in  the  said  note  specified  according  to  the  tenor  and  effect  of 

1.  The  payee  of  a  note  may  recover  land,  26  111.  aoo;  Peoria,  etc,  R.  Co.  v. 

upon  the  common  counts  for  money  Neill,  16  111.  269;  Lane  v,  Adams,  19 

had  and  received  or  for  money  loaned.  111.  167;  Boxberger  v.  Scott,  88  III.  477; 

Eagle  Bank  v.  Smith,  5  Conn.  74.   The  Ryan  v,  Springfield  First  Nat.  Bank, 

same  rule  applies  to  a  non-negotiable  148  111.  352. 

note.      White    v.    Brown,    19    Conn.        Hote  Payable  in  a  Spadile  Artiols. — 

584.  Common  or  money  counts  good.  Payne 

Filing  the  note  upon  which  the  suit  v.  Couch,  i  Greene  (Iowa)  64.     A  note 

is  brought,  coundng  upon  it,  and  add-  which  does  not  purport  to  be  for  value 

ing  the  common  counts,  complies  with  received  may  nevertheless  be  declared 

Illinois  practice.  Boyle  v.  Carter,  24  111.  upon  by  a  count  for  money  had  and  re- 

50.    Where  in  an  action  of  assumpsit  ceived.     Townsend  v.  Derby,  3  Met 

the  declaration  counts  specially  upon  (Mass.)  363. 

a   promissory  note,  and  also  contains        It  has  always  been  good  practice  to- 

the  common  counts,  and  a  general  de-  sue  the  maker  of  a  promissory  note, 

murrer  to  the  whole  declaration  is  in-  either  negotiable  or  non-negotiable,  on 

terposed,  the  demurrer  will  be  over-  the  common  counts.    Port  Huron,  etc., 

ruled  if  the  common  counts  are  good,  R.  Co.  v.  Potter,  55  Mich.  627  ;  Rickey 

whatever  may  be  the  character  of  the  v.    Morrison,  69  Mich.  139.    The  same 

special  count.     Nickerson   v.  Sheldon,  practice  is  allowed  upon  a  certificate  of 

33  111.  372;  Bilderback  v,  Burlingame,  deposit.     Cate  v.  Patterson,  25  Mich. 
27  111.  338;   Streeter  v,  Streeter,  43  111.  191. 

15s;    Childs    V.   Fischer,    52    III.    205;  In  ^^nxy/vama  the  common  money 

Lane  v,  Adams,  19  111.   167;    Boyle  v,  counts  are  allowed  even  in  suits  be- 

Carter,  24  111.  49;  Bell  v.  Thompson,  tween  parties  other  than  the  payee  and 

34  111.  529;   Rowell  V.  Chandler,  83  111.  maker.     Dilworth  v.   Hurst,   i  Phila. 
2S8;  Boxberger  v,  Scott,  88  111.  478.  (Pa.)  222.     Where  a  copy  of  the  note 

Even  though  there  is  a  variance  be-  is  served,  with  the  declaration  on  the 

tween  the  note  described  in  the  declara-  common  counts,  with  notice  that  such 

tion  and  that  offered   in  evidence,  if  note  constitutes  a  cause  of  action,  the 

the  execution  of  the  latter  be  proved  copy  is  a    part    of    the    declaration. 

St  still  may  be  received  in  support  of  Cooper  v.  Blood,  3  Wis.  63  ;  Peck  v^ 

the  common  counts.   Gilmore  v.  Now-  Cheney,  4  Wis.  149. 
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the  said  note  ;  and,  being  so  liable,  the  said  defendant  in  consideration 
thereof,  afterwards,  to  wit :  on  the  same  day  and  year  last  aforesaid, 
and  at  the  place  last  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff  well  and  truly  to  pay  unto  the  said 
plaintiff  the  said  sum  of  money  in  the  said  note  specified  according  to 
the  tenor  and  effect  of  said  note. 

And  whereas,  also,  the  said  defendant  afterwards,  to  wit :  on  the 
first  day  of  April  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fdnety-six^  in  said  county,  became  and  was  indebted  to  the 
said  plaintiff  in  the  further  sum  of  five  hundred  dollars,  of  lawful 
money  of  the  United  States  of  America,  for  money  before  that  time 
lent  and  advanced  by  the  said  plaintiff  to  the  said  defendant,  and  at 
the  special  instance  and  request  of  the  said  defendant.  And  in  the 
like  sum  for  other  money  by  the  said  plaintiff  before  that  time  paid, 
laid  out  and  expended  for  the  said  defendant,  and  at  the  like  special 
instance  and  request  of  the  said  defendant.  And  in  the  like  sum  for 
other  money  by  the  said  defendant  before  that  time  had  and  received 
to  and  for  the  use  of  the  said  plaintiff.  And  in  the  like  sum  for  other 
money  before  that  time  and  then  due  and  owing  the  said  plaintiff  for 
interest  upon  and  for  the  forbearance  of  divers  other  sums  of  money 
before  that  time  and  then  due  and  owing  from  said  defendant  to  said 
plaintiff.  And  in  the  like  sum  for  goods,  wares  and  merchandise 
before  that  time  sold  and  delivered  by  the  said  plaintiff  to  the  said 
defendant  at  the  like  special  instance  and  request  of  the  said  defend- 
ant. And  in  the  like  sum  for  the  price  and  value  of  work  then  done 
and  material  for  the  same  provided  by  the  said  plaintiff  for  the  said 
defendant,  and  at  the  like  special  request  of  the  said  defendant. 
And  being  so  indebted  the  said  defendant  in  consideration  thereof, 
afterwards,  to  wit :  on  day  and  year  aforesaid,  and  at  the  place  last 
aforesaid,  undertook,  and  then  and  there  faithfullv  promised  the  said 
plaintiff  well  and  truly  to  pay  unto  the  saicf  plaintiff  the  several  sums 
of  money  in  this  count  mentioned,  when  the  said  defendant  should 
be  thereunto  afterwards  requested. 

And  whereas,  also,  the  said  defendant,  afterwards,  to  wit :  on  the 
day  and  year  last  aforesaid,  and  at  the  place  last  aforesaid,  accounted 
together  with  the  said  plaintiff  of  and  concerning  divers  other  sums 
of  money,  before  that  time  due  and  owing  from  the  said  defendant 
to  the  said  plaintiff,  and  then  and  there  being  in  arrear  and  unpaid, 
and  upon  such  accounting  the  said  defendant  then  and  there  was 
found  to  be  in  arrear  and  indebted  to  the  said  plaintiff  in  the  further 
%\iaioi  five  hundred  AoViZx^oiXxVt,  lawful  money  as  aforesaid.  And 
being  so  found  in  arrear  and  indebted  to  the  said  plaintiff,  the  said 
defendant  in  consideration  thereof  afterwards,  to  wit :  on  the  day 
and  year  last  aforesaid,  and  at  the  place  last  aforesaid,  undertook 
and  then  and  there  faithfully  promised  the  said  plaintiff  well  and 
truly  to  pay  unto  the  said  plaintiff  the  sum  of  money  last  mentioned, 
when  the  said  defendant  should  be  thereunto  afterwards  requested. 

Nevertheless,  the  said  defendant  (although  often  requested,  etc., 
to  wit :  on  the  day  when  the  said  note  became  due  and  payable, 
according  to  the  tenor  and  effect  thereof,  and  oftentimes  since,  to 
wit :  at  the  place  last  aforesaid),  has  not  yet  paid  the  said  several 
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sums  of  money  above  mentioned,  or  any  or  either  of  them,  or  any 
part  thereof,  to  the  said  plaintiff,  but  to  pay  the  same  or  any  part 
thereof,  to  the  said  plaintiff,  the  said  defendant  has  hitherto  wholly 
neglected  and  refused,  and  still  does  neglect  and  refuse,  to  the  dam- 
age of  the  said  plaintiff  of  six  hundred  dollars,  and  therefore  the  said 
plaintiff  brings  suit,  etc. 

Jeremiah  Mason^ 

Plaintiff's  Attorney. 
(Affidavit  of  amount  due,) 

e.  Short  CMa  FomJ 

Form  No.  4x24. 

Supreme  Court  of  New  Yorh^  County  of  Suffolh 

John  Doe^  plaintiff, 
against 
Richard  Roe^  defendant. 

The  plaintiff  complaining  of  the  defendant  alleges  : 

I.  That  this  action  is  brought  to  recover  on  an  instrument  for  the 
payment  of  money  only  of  which  the  following  is  a  copy,  which  said 
copy  contains  a  transcript  of  all  the  credits  and  indorsements  upon 
said  instrument  (Here  set  out  a  copy  of  the  note  with  all  payments  cred- 
ited upon  it,) 

II.  That  on  theyfrj/day  oi  Aprils  18W,  the  defendant  made  and 
executed'  said  instrument  in  said  form  and  delivered  it  to  the  plaintiff. 

1.  Short    Form.  —  Where    the    cause  Ct)  128.     An  instrument  in  the  form 

of  action  is  founded   upon  an  instru-  of  a  promissory  note  for  a  certain  sum 

ment  for  the  payment  of  money  only,  of    money    '^with    exchange  on  New 

the  party  may  set  forth  a  copy  of  the  York"  may  be  declared  upon  .is  an  in- 

instrument  stating  what  there  is  due  to  strument  for  the  payment  of   money 

him  thereon  from  the  adverse  party,  only,  in   the  short  form.      Leg^ett  v. 

and  specify  the  sum  which  he  claims.  Jones,  10  Wis.  34. 

Such    an   allegation   is    equivalent  to  2.  It  was  held  in   a  case  at  special 

setting  forth  an  instrument  according  term,  under  g  162  of  the  old  code,  from 

to  its  legal  effect."     N.  Y.  Code  Civ.  whicJi  g  534   of    the   present  code    is 

Proc,  §534.  taken,  that  a  complaint  upon  a  prom- 

ttmilar    Proviiions .  ~  N.   Car.   Code  issory  note  by  a  payee  against  a  maker 

(T883),  §263  (C   C.  P.,  §  122);  S.    Car.  which  set  out  a  copy  of  the  note  and 

Code  C.  P.  (1894),  §183  ;  S.  Dak.  Comp.  averred  that  there  was  due  from  the 

Laws,  §  4927  ;  S.  &  B.  Anno.  Stat.  Wis.  defendant  to  the  plaintiff  thereon  the 

(T889),  §  2675.  sum  of  three  hundred  dollars,  etc.,  was 

"  It  shall  be  sufficient  for  the  party  suBScient  without  an  averment  that  the 

to  give  a  copy  of  the instrument  defendant    made    and    executed     the 

with    ail    credits    and     indorsements  note.    Marshall  v.  Rockwood,  12  How. 

thereon  and  to  state  what  there  is  due  Pr.  (N.  Y.  Supreme  Ct.)  452  ;    Butch- 

to  him  on  such instrument  from  ers,'etc.,  Bank  v.  Jacobson,  15  Abb.  Pr. 

the  adverse  party  and  specify  the  sum  (N.  Y.  Super.  Ct.)  218,  affirmed  in  Court 

which  he  claims  with  interest."     Neb.  of    Appeals,    33    How.    Pr.    620.     In 

Consol.  Stat.  (1893),  §4666;  Kan.  Gen.  Vogle    v.   Kirby,    15   Civ.    Proc.  Rep. 

Stat.  (1889),  §4206  (C.    C.    P.),  §123;  (N.  Y.  City  Ct.)   332,   however,   under 

Ohio  Rev.  Stat.  (1894),  $5086.  g  534  of  the  present  code,  it  was  held 

Under  this  section  (g  534,  N.  Y.  Code  that  an  averment  of  execution  of  the 

Civ.  Proc.)  an  instrument  in  a  foreign  note  by  the  defendant  was    necessary 

language  may  be  set  out.     Noumey  v.  in   the  short  form  of  declaration,  as 

Dnbosty,  12  Abb.  Pr.  (N.  Y.  Supreme  otherwise  there  would  be  no  oppor- 
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III.  That  there  is  now  due  and  unpaid  by  the  defendant^  to  the 
plaintiff  upon  such  instrument  the  sum  of  one  hundred  and  fifty-one 

tnnity  for  the  defendant  to  deny  its  &  Sons.    Ten  per  cent,  interest  from 

execution,  and  the  practice  has  been  to  date. 

Insert  such  allegation  of  the  execution.  **  Protested  Dec.  a,  1884,  Firth,  Neb., 

This  was  so  even  under  the  old  code,  by    C.    M.    Wittstruck.     Fees,    $3.60. 

Keteltas  v.  Myers,  19  N.  Y.  331.  A  true  copy  of  note  and  protest   is 

The  only  decision  Kn  Ntw  York  that  hereto  attached    as    Exhibit*  A/   and 

such  allegation  of  making  is  necessary  made    a    part   hereof,    and    that    the 

is  the  above  mentioned  case  at  special  same  is  now  due  and  remaining   un- 

term.  paid;    wherefore    plaintiffs    pray    for 

In  South  Dakota  and  Wisconsin  there  judgment  for  the    sum   of  $480,  with 

are  express  decisions  that    it   is    not  interest  from    the   30th  day  of   July, 

necessary.    Scott  v.  Esterbrook,  6  S.  1884,  at  the  rate  of  ten  per  cent,  per 

Dak.  253;  Strunk  V.  Smith,  36  Wis.  631.  annum,  and  protest  fees.  $2.60,  with 

In  iW^rAfifia  the  allegation  of  making  costs  of  this  action,   and    such  other 

is  held  to  be  necessary.     Examine  the  and  further  relief  as  may  be  due  in  the 

following  defecdve  complaints:  premises." 

John   M.    Roberu    v.  A.    R.   Gage.  This    declaration   was   held    insuflS- 

The  plaintiff  states  that  this  action  is  cient  on  the  ground  that  there  was  no 

founded   upon  a    promissory   note  of  allegation  that  the  defendant  executed 

which  the  following  is  a  copy  with  the  the  note  or  that  there  was  due  to  the 

credits  thereon  :  defendant  from  the  plaintiffs  thereon 

"  Republican  City,  May  10,  1878.  the  sum  for  which  judgment  was  de- 

*' Twenty  months  after  date  I  promise  manded.  It  was  also  observed  that 
to  pay  to  the  order  of  John  M.  Roberts  the  note  was  signed  in  the  partner- 
six  hundred  and  thirty-four  dollars  ship  name,  and  that  yet  there  was  no 
(634.00)  for  value  received,  with  ten  allegation  that  the  defendants  were 
per  cent,  interest  thereon  from  date,  associated  together  as  such  partners 
and  if  the  interest  thereon  is  not  and  that  the  note  was  their  note, 
promptly  paid  annually  the  same  Spellman  v.  Frank,  18  Neb.  no. 
shall  become  a  part  of  the  principal  1.  In  New  York^  in  suing  under  a 
aud  bear  the  same  rate  of  interest.  short  form  it  is  not  necessary  to  allege 

''A.  R.  Gage.  expressly  that  the  amount  due  is  due 

"  That  no  part  of  which  has  been  paid  **  by  said  defendant "  or  that  it  is  due 

except  the  sum  of  three  hundred  and  "thereon.**    It  is  sufficient  if  this  alle- 

twenty-six  dollars  and  forty  cents.  gation   appear   inferentially   from  the 

'*  That  there  is  now  due  plaintiff  from  remainder    of     the    complaint.      Ke- 

defendant  the   sum   of  four  hundred  teltas  v,  Myers,  3  E.  D.  Smith  (N.  Y.) 

and  thirty-eight  dollars,  for  which  he  83 ;   19  N,    Y.   231.     The  lower  court 

claims  judgment  with    interest  from  refused  to  overrule  a  demurrer  to  this 

the  loth  day  of  May,  1878.   and   the  complaint  as  frivolous,  but  the  court  of 

costs  of  this  action."  appeals  did  so  overrule  the  demurrer. 

A  petition  in  the  above  form  was  held  The  allegation  '*  that  there  is  due  and 

bad  upon  the  ground  that  there  was  no  owing  said   plaintiff   the  said  sum   of 

allegation    that  the    defendant   made  two  hundred  and  four  67-100  dollars," 

and  delivered  the  note  to  the  plaintiff,  which   was  the  exact   amount  of    the 

or  that  the  sum  claimed  was  due  upon  note  set  out,  was  held  to  be  equivalent 

the   note    in    controversy.      Gage    v.  to  averring  that  the   amount  was  due 

Roberts,  12  Neb.  276.  thereon. 

In  Bowen  v.  School  Dist.  No.  3,  10  **  City  and  county  of  New   York,  ss. 
Neb.  269,  a  complaint  was  held  insuffi-  **  The  complaint  of  Eugene  Keteltas, 
cient  for  want  of  an  allegation  that  a  plaintiff  against yamri  Myers,  Jr,,  de- 
certain  sum  was  due.  fendant. 

'*The  plaintiffs  herein  complain  of  *' First,  That  the  plaintiff,  on  the  yfr// 
the  defendants,  and  for  cause  of  action  day  qI  July,  iSjj,  for  value  received, 
in  this  behalf  say  that  said  defendants  made  and  delivered  to  the  said  plain- 
are  indebted  to  them  to  the  amount  of  tiff  his  promissory  note  in  writing  and 
$480  and  interest,  for  one  promissory  payable  to  the  order  of  the  plaintiff, 
note  as  follows,  to  wit :  and  indorsed    by   him,   of  which   the 

**  I480.00.  July  30, 1884.  To  A.  Frank  following  is  a  copy  : 
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dollars  and  seventeen  cents,  with  interest  from  the  first  day  of  Aprils 

Wherefore  the  plaintiff  demands  judgment  against  the  said 
defendant  for  the  said  sum  of  one  hundred  and  fifty-one  dollars  and 
seventeen  cents,  with  interest  thereon  from  April  Ist^  i8^,  together 
with  the  costs  of  this  action.  Jeremiah  Mason^ 

{Verification.)  Plaintiff's  Attorney. 

d.  On  a  Demand  Note.' 
Form  No.  4125. 

(Bullitt's  Ky.  Code  501.) 

Lee  Circuit  Court 
William  Johnson^  plaintiff, ) 

against  >•  Petition. 

Richard  Gore^  defendant.   ) 

The  plaintiff,  William  Johnson^  states  that  the  defendant  Richard 
GorCy  by  a  writing  dated  May  Ist^  iW5,  promised  to  pay  to  the 
plaintiff  five  hundred  dollars  on  demand  ;  and  that  on  tYi&  fifth  day 
oi  June  the  plaintiff  requested'  the  defendant  to  pay  said  money 
and  that  the  said  defendant  has  not  paid  any  part  of  said  money  or 
any  interest  thereon. 

Wherefore,  the  plaintiff  asks  for  judgment  against  the  defendant 
for  five  hundred  dollars  with  interest  thereon  from  the  fifth  day  of 
June^  18^5,  and  costs.  Henry  B.  Hutchit^s^ 

Attorney  for  Plaintiff. 

•     •*  *  New  York,  Tuly  1st,  1853.  287  ;  Bradfield  v,  M*Cormick,  3  Blackf. 

**  *  Sixty  days  after  date  I  promise  to  (Ind.)  161 ;  Fankbouer  v.  Fankbouer, 

pay  to  the   order  of  Eugene  Keteltas  20  Ind.    62 ;  Mercer  v.    Patterson,  41 

two  hundred  and  four  67-100  dollars,  Ind.  440 ;  Bowie  v.  Duvall,  i  Gill  &  J. 

for  value  received.  (Md.)  175  ;  Field  v.  Nickerson,  13  Mass. 

" 'James  Myers,  Jr.,  131;    Burnham     v.    Allen,     x    Gray 

"  *  $204.67.  S61  Water  street.  (Mass.)  496 ;  Easton    v.  McAllister,   i 

*'  That  there  is  due  and  owing  the  Mo.  662 ;  Hirst   v.    Brooks,   50  Barb. 

plaintiff  the  said  sum  of /««' ^wff^r^^/affdT  (N.   Y.)  334;  Cammer  v.  Harrison,  9 

/<?«r^-/oodollars,with  interest  thereon  McCordL.  (S.  Car.)  246;  Kingsbury  v, 

from  the  second  day  of  September^  one  Butler,  4  Vt.  458 ;  Ohio  State  Bank  v. 

thousand  eight  hundred  9SiA  fifty^hree.  Fox,  3  Blatchf.  (U.  S.)43i.     Even  if  a 

Wherefore  the  plaintiff  demands  jndg-  demand  be  averred  in  the  declaration 

ment  against  the  said  defendant  for  the  it  need  not  be   proved.     Burnham  v. 

SMiaoi  two  hundred  and  four  ty'ioo&oX'  Allen,  I   Gray  (Mass.)  496.     Where  a 

lars,  with  interest  from  the  2d  &9Ly  of  promise  is  to  pay  on  demand  *'to  be 

September^  i%j^"  paid  in   four  months  after  date,"  the 

1.  A  note  which  specifies  no  time  note  is  due  absolutely  at  the  end  of 
of  payment  should  be  declared  upon  four  months,  and  in  the  complaint  on 
as  payable  upon  demand.  Keyes  v.  the  note  the  plaintiff  need  neither  aver 
Fenstermaker,  24  Cal.  329 ;  Bacon  v,  nor  prove  any  demand.  Stnckers 
Page,  I  Conn.  404;  Converse  v,  John-  AdmV  v.  Miller,  5  Litt.  (Ky.)235.  On 
son,  146  Mass.  22  ;  Gay  lord  v.  Van  a  note  made  payable  thirty  days  after 
Loan,  15  Wend.  (N.  Y.)  308  ;  Hall  v.  demand,  no  cause  of  action  arises 
Toby,  no  Pa.  St.  318.  until  thirty  days  after  demand   made. 

2.  Upon  a  demand  note,  not  payable  Chase  v,  Evoy,  49  Cal.  467.     For  the 
at  a  particular  place,  no  demand  need  necessity  of  averment  of  presentment 
be  averred.     Ziel    v,   Dukes,  12   Cal.  of  demand  notes  payable  at  a  particu- 
479 ;   O'Neil  v,   Magner,  81  Cal.  631 ;  lar  place  see  note  i,  p.  289. 
Dougherty  v.  Western  Bank,   13  Ga. 
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Fonn  No.  4x26. 
(2  Md.  Pub.  Gen.  L.,  art.  75,  %  23,  par.  14., 

John  Do€^  by  Jeremiah  Mason^  his  attorney,  sues  Richard  Roe  for 
That  the  defendant  on  the  first  day  of  Aprils  i857,  by  his  promis- 
sory note,  now  overdue,  promised  to  pay  the  plaintiff  one  hundred 
dollars  on  demand  and  did  not  pay  the  same,  and  the  plaintiff  claims 
therefor  %116, 

Form  No.  4x27. 

(Bullitt's  Ky.  Code  501.) 

Lee  Circuit  Court. 
William  Johnson^  plaintiff,  ) 

against  >  Petition. 

Richard  Gore^  defendant.  ) 

The  plaintiff,  William  Johnson^  states  that  the  defendant,  Richard 
GorCy  by  a  writing  dated  May  Isiy  i8^5,  promised  to  pay  to  the 
plaintiff  yfp^  hundred  dollars  on  the  first  of  May^  18PO,  at  the  store  ^  of 
Henry  P,  Sariwell^  in  Beattyville^  Kentucfy ;  and  that  at  said"  store 
on  said  last  named  day  the  plaintiff  requested  the  defendant  to  pay 
said  money  and  that  the  defendant  has  not  paid  any  part  of  said 
money  or  any  interest  thereon. 

Wherefore,  the  plaintiff  asks  judgment  against  the  defendant  for 
said  money  and  interest  thereon  from  May  Ist^  18M,  and  costs. 

Henry  B,  Hutchings^  Attorney  for  Plaintiff 

Form  No.  4x28. 

(2  Md.  Pub.  Gen.  L.,  art.  75,  %  23,  par.  20.) 
(Commencemenf).^    That  the  defendant,  on  the  first  day  of  Aprils 

1.  The  general  rule  in  the  United  In  New  Hampshire  and  North  Caro^ 
States  is  that  no  presentment  of  a  note  lina^  although  a  note  payable  on  time  at 
payable  at  a  particular  place  need  be  a  particular  place  needs  no  averment  of 
averred,  and  that  readiness  to  pay  at  presentment  (Eastman  v,  Fifield,  3  N. 
the  place  and  time  designated  is  merely  ri.  333),  yet  a  demand  note  so  payable 
matter  of  defense  upon  the  question  of  needs  averment  of  presentment.  Brig- 
costs,  ham  tf.  Smith,  16  N.  H.  274  ;  Sute  Bank 

naw  Hotat. —  Irvine  v.  Withers,    x  v.  Cape  Fear  Bank,  13  Ired.  L..(N.  Car.) 

Slew.   (Ala.)  234 ;    Bacon  v.  Dyer,  12  75.     Accordingly :     Obiter  by  Savage, 

Me.  19  ;  Remick  V.  O'Kyle,  12  Me.  340;  C.  J.,  in  Caldwell  v»  Cassidy,  8  Cow. 

Carley  v.  Vance,  17  Mass.  389 ;  Rug-  (N.  Y.)  271. 

gles  V,  Patten,  8  Mass.  480 ;  Carter  v,  A  fortiori^  in  suing  the  maker  of  a 

Smith,    9  Cush.    (Mass.)   321 ;    Weed  time  note  payable  at  a  particular  place, 

V.  Van  Houten,  9  N.  J.  L.  189 ;   Hax-  no  averment  of  presentation  is  neces- 

ton  V.  Bishop,  3  Wend.  (N.Y.)  13;  Conn.  sary.     Martin   v,    Hamilton,    5   Harr. 

V.  Gano,  i  Ohio  483;  McNairy  v.  Bell,  (Del.)  314;   Wallace  v,  McConnell,  13 

I  Yerg.  (Tenn.)  502;  Mulherrin  v.  Han-  Pet.  (U.  S.)  136.     In  the  latter  case  is 

num,  2  Yerg.  (Tenn.)  81.  a  full  review  of  the  authorities,  both 

m^»^«^  Votti.  —  Montgomery  v.  El-  English  and  American, 

liott,  6  Ala.  701  ;    Rust  v.  Reives,  24  In    some    jurisdictions    ability  and 

Ark.  359.  willingness  to  pay  at  the  place  desig- 

In  Louisiana^  however,  presentment  nated  at  maturity  are  by  statute  made 

must  be  averred.     Funes  y  Carillo  v.  equivalent  to  a  tender.     N.  Y.  Sess. 

U.  S.  Bank,  10  Rob.  (La.)  533  ;  War-  Laws  1897,  c.  611,  8  130;  Colo.  Sess. 

ren  v.  Allnutt,  12  La.  (O.  S.)  454.     Ac-  Laws  1897,  c.  64,   g  70;    Conn.   Pub. 

cordtngly :      Wilmington      Bank     v.  Acts  1897,  c.  74,  g  70. 

Cooper,  I  Harr.  (Del.)  10.  S.  See  Form  No.  4126,  supra^ 
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i8P7,  by  nis  promissory  note,  now  over  due,  promised  to  pay  to  the 
plaintiff  at  Messrs,  jRiggs  &*  Co.^  Bankers^  at  Washington^  one  hundred 
dollars  two  months  after  date,  but  did  not  pay  the  same. 
And  the  plaintiff  claims  $0SS5  therefor. 

e.  On  m  Partmrthip  Note* 

Form  No.  4x29. 

(Precedent  in  Redeoieyer  v.  Henley,  107  Cal.  176.) 

{Caption:) 

[A.  F,  Redemeyer^  plaintiff  in  the  above  entitled  action,  complaining 
of  the  above  named  defendant,  alleges:] 

I.  That  the  defendants  Whitcomb  Henley^  Barclay  Henley  and 
Thomas  B.  Henley^  are  now  and  at  all  times  herein  named  have  been, 
partners  doing  business  in  the  county  of  Mendocino^  state  of  California 
under  the  firm  name  and  style  of  ^W.  Henley  6*  Bros.*^ 

II.  That  on  the  fifteenth  of  April,  iS9S,  the  said  defendants  IVAit- 
comb  Henley,  Barclay  Henley  and  Thomas  B.  Henley,  partners  doing 
business  under  the  firm  name  of  ^IV,  Henley  cr  Bros.*  as  aforesaid, 
by  said  W,  Henley^  made  and  executed  their  said  promissory 
note  in  writing  of  which  the  following  is  a  copy,  to  wit:  (Here  set  out 
the  note  in  hcec  verha\  and  then  and  there  delivered  the  same  to 
plaintiff,  and  plaintiff  is  now  the  lawful  owner  and  holder  thereof. 

[III.  That  no  part  of  the  said  promissory  note,  either  principal  or 
interest  thereof,  has  been  paid.  That  there  is  remaining  due  and 
unpaid  by  said  defendant  to  the  said  plaintiff  on  said  promissory 
note  the  sum  of  one  thousand  sixty-one  dollars  and  sixty  cents  {the 
amount  of  the  note)  with  interest  thereon  from  the  fifteenth  day  of 
April,  \WS,  at  the  rate  of  ten  per  cent,  per  annum. 

Wherefore  the  said  plaintiff  prays  judgment  against  the  defendants 
for  the  sum  of  one  thousand  sixty-one  dollars  and  sixty  cents  and  interest 
thereon  from  the  fifteenth  day  of  April,  iS9S,  at  the  rate  of  ten  per 
cent,  per  annum  and  costs  of  suit. 

Jeremiah  Mason, 

{Verification.)  Attorney  for  Plaintiff.] 

Form  No.  4x30. 

(Precedent  in  Godfrey  v.  Buckmaster,  2  111.  447.) 

{Caption.) 
Benjamin  Godfrey  and    Winthrop  S.    Oilman,  trading  and  doing 

1.  All  the  makers  of  a  joint  promis-  ship,  plaintiff  is  not  bound  to  make  all 

sory  note  must  be  made  defendants  or  the  partners  parties.  Caswell  v.  Engel- 

the  declaration  may  be  defeated  by  a  mann,  31  Wis.  93. 

plea  in  abatement.     Neal  v,  Fisher,  2  S.  The  allegation  that  the  defendant 

Har.  &  G.  (Md.)  274;   Brown  v.  War-  partners   *' bv  said   W.  Henley    made 

ram,  3  Har.  &  J.  (Md.)  573.  And  a  plea  and  executed"  the  note  is  a  suflScient 

in  abatement  is  the  only  mode  of  tak-  allegation  of  the  authority  of  W.  Hen- 

ing  the   defect.     Sittig  v,  Birkestack,  ley  to  execute  the  note  on  behalf  of  the 

38  Md.  158.      But    in   IVisconsin^  in  a  partnership.      Redemeyer   v.  Henley, 

suit  upon  a  note  given  by  a  partner-  107  Cal.  177. 
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business  in  name  of  Godfrey^  GUman  &*  Co.^  Simeon  Ryder ^  and 
Caleb  Stone  and  John  B.  Glovery  trading  and  doing  business  in  name 
of  Stone  6*  O.,  were  summoned  to  answer  Nathaniel  Buchmaster^  of 
a  plea  of  trespass  on  the  case  on  promises,  etc.,  and  thereupon  the 
said  plaintiff  by  his  attorneys,  Martin  and  Murdoch^  complains,  for 
that  whereas  the  said  defendants,  at  Alton^  to  wit,  at  the  county 
aforesaid,  on  the  seventeenth  day  of  January^  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-seven^  made  their  six  certain 
promissory  notes,  in  writing,  and  thereto  subscribed  their  proper 
handwritings,  the  date  whereof  is  the  day  and  year  aforesaid,  by  one 
of  which  said  promissory  notes,  the  said  defendants  on  or  before  the 
aghttenth  day  of  May  then  next,  promised  to  pay  to  the  order  of 
Nathaniel  BuchnuLster^  one  thousand  dollars  for  value  received,  with 
interest  at  the  rate  of  ten  per  centum  after  due  and  payable.  By 
another  of  said  promissory  notes,  the  said  defendants  on  or  before 
the  eighteenth  day  of  May  then  next,  promised  to  pay  to  Nathaniel 
Buckmaster^  one  thousand  dollars  for  value  received  with  interest  at 
the  rate  of  ten  per  centum  per  annum,  from  the  said  eighteenth  day  of 
i/ijy,  eighteen  hundred  and  thirty-srcen.  By  another  of  said  promis- 
sory notes,  the  said  defendant,  on  or  before  the  eighteenth  day  of 
May  then  next,  promised  to  pay  to  the  order  of  N,  Buckmaster^ 
one  thousand  dollars  for  value  received,  with  interest  thereon  at  the 
rate  of  ten  per  centum  after  the  said  note  becomes  due  and  payable. 
By  another  of  said  promissory  notes,  the  defendants,  on  or  before 
the  eighteenth  day  of  May  then  next,  promised  to  pay  to  the  order  of 
Nathaniel  Buchmaster^  one  thousand  dollars  for  value  received,  with 
interest  at  the  rate  of  ten  per  centum  per  annum,  from  the  eighteenth 
day  of  May  last.  By  another  of  said  promissory  notes,  the  said 
defendants,  on  or  before  the  eighteenth  day  of  May  then  next  ensuing, 
promised  to  pay  to  the  order  of  Nathaniel  Buckmaster^  ofte  thousand 
dollars  for  value  received,  with  interest  at  the  rate  of  ten  per  centum, 
from  and  after  the  eighteenth  day  of  May  aforesaid. 

Nevertheless,  the  said  defendants,  not  regarding  their  several 
promises  and  undertakings  aforesaid,  in  form  aforesaid  made,  not 
regarding  the  said  several  promissory  notes,  or  any  or  either  of 
them,  or  the  said  several  sums  of  money,  or  any  part  thereof,  to  the 
said  Nathaniel  Buchmaster^  the  said  plaintiff,  have  not  paid,  or  any 
or  either  of  them  or  any  part  thereof,  although  the  same  to  pay,  they, 
the  said  defendants  have  been  often  thereto  requested,  to  wit,  at  the 
county  aforesaid,  but  the  same  to  pay  have  hitherto  wholly  neglected 
and  refused,  and  still  do  refuse  to  the  damage  of  said  plaintiff,  ten 
thousand  ^o}\2X^  therefore  he  brings  suit,  etc. 

Martin  &*  Murdoch^ 

Att'ys  of  Plff. 

1.  Where  the  complaint  alleges  the  debt   of  an    individual,   although   the 

execution  of  a  note  by  two  defendants  note    proved  is  the  note  of  a  firm  of 

as  partners,  the  material  allegation  is  which   that  individual  was  a  member. 

as  to  the   execution  of  the  note,  and  Brewster  v,  Sterrett,   33    Pa.   St.  115. 

the  allegation  of  partnership  is  imma^  It  is  important  to   note  in  the  above 

terial.    Whitwell    v.   Thomas,  9  Cal.  case  that  the  instruments  declared  on 

499*    The  plaintiff  can  recover  on  a  were  set  out  in  kac  verba, 
declaration  describing  the  note  as  the 
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Fonn  No.  4x31. 

New  Jersey  Supreme  Court  of  the 
twenty-sixth  day  of  January^  in  the 
year  of   our    Lord    one   thousand 
eight  hundred  and  seventy-five, 
Hudson  County,  ss. : 

George  McNab^  Anna  L.  Sullivan^  wife  of  Daniel 
Sullivan  her  husband  (the  said  Daniel  Sullivan  being  made  a  party 
to  this  suit,  because  he  is  the  husband  of  the  said  Anna  L.  Sullroan)^ 
the  defendants  in  this  suit,  were  summoned  unto  Henry  F,  Bronson^ 
Erskine  H,  Bronson^  Walter  N,  Greene^  John  W,  Dunham  and 
AMjah  Weston^  partners  trading  under  the  name  style  and  firm  of 
Bronsons^  Weston^  Greene  &"  Company^  the  plaintiffs  therein,  of  a  plea 
of  trespass  on  the  case  on  promises;  and  thereupon  the  said  plaintiffs 
by  Muirheid  &*  McGee  their  attorneys  complain,  for  that  whereas 
heretofore,  to  wit,  on  the  fourth  day  of  September^  eighteen  hundred 
and  seventy-four^  the  said  defendants  George  McNab  and  Anna  L. 
Sullivan^  being  parties  in  trade  in  the  City  oi  Jersey  City^  under  the 
firm  name  of  McNab  &*  Sullivan,  and  the  said  Anna  L.  Sullivan 
being  at  that  time  a  married  woman  and  wife  of  the  said  Daniel  Sul- 
livan aforesaid,  and  the  said  firm  so  constituted  as  aforesaid  having 
transacted  business,  and  certain  joint  debts  remaining  thereby 
unsatisfied  to  the  said  plaintiffs,  the  said  defendants  George  McNab 
and  Anna  L.  Sullivan,  on  the  day  and  year  last  aforesaid,  at  the  City 
of  Jersey  City  in  the  county  of  Hudson  aforesaid,  jointly  made  their 
certain  promissory  note  in  writing  bearing  date  the  day  and  year 
last  aforesaid,  and  thereby  then  and  there  jointly  promised  to  pay  to 
the  order  of  the  plaintiffs,  four  months  after  the  date  thereof,  the  sum 
of  eleven  hundred  and  ninety-three  and  forty-five  one  hundredths  dollars 
at  The  Union  Bank  of  Jersey  City  for  value  received;  and  then  and 
there  delivered  the  said  note  to  the  plaintiffs;  and  the  said  plaintiffs 
in  fact  say,  that  afterwards  and  when  the  said  note  became  due  and 
payable  according  to  the  tenor  and  effect  thereof,  to  wit,  on  the 
seventh  day  of  January  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy-five,  at  the  said  The  Union  Bank  of  Jersey  City 
bX,  Jersey  City  aforesaid,  the  said  promissory  note  was  duly  presented 
and  shown  for  payment  thereof,  and  payment  of  the  said  sum  of 
money  therein  specified  was  then  and  there  duly  required  according 
to  the  tenor  and  effect  of  said  note;  but  that  neither  the  said  The 
Union  Bank  of  Jersey  City,  nor  said  defendants,  nor  any  one  for 
them,  did  or  would,  at  the  time  when  said  promissory  note  was  so 
presented  and  shown  for  payment  thereof  as  aforesaid,  or  at  any 
time  before  or  afterwards,  pay  the  said  sum  of  money  therein  specified 
or  any  part  thereof,  but  wholly  neglected  and  refused  so  to  do;  of 
all  which  said  several  premises,  the  said  defendants  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid  at  Jersey  City  aforesaid  had  notice: 
By  means  whereof,  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  said  defendants  then  and  there  became  jointly 
liable  to  pay  to  the  said  plaintiffs  the  said  sum  of  money  in  the  said 
promissory  note  specified,  when  they  the  said  defendants  should  be 
thereunto  afterwards  requested;  and  being  so  liable,  they  the  said 
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defendants  in  consideration  thereof,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  Jersey  City  aforesaid,  jointly  promised  the 
said  plaintiffs  to  pay  to  them  the  said  sum  of  money  in  the  said 
promissory  note  specified,  when  they  the  said  defendants  should  be 
afterwards  requested:  a  copy  of  which  said  promissory  note  and  the 
certificates  of  protest  thereto  annexed  is  hereto  annexed,  and  forms 
a  part  of  this  declaration:  And  the  said  plaintiffs  aver  and  in  fact 
say,  that  at  the  time  of  the  making  of  the  said  promissory  note,  and 
of  the  said  several  promises  in  this  count  mentioned,  the  said  Anna  Z. 
Sullivan  was  and  now  is  a  married  woman,  and  wife  of  the  said  Daniel 
Sullivan^  that  she  was  a  member  of  said  firm  of  McNab  b*  Sullivan^ 
and  as  such  transacted  business;  that  thereby  debts  and  claims  to 
the  said  plaintiffs  remained  unsatisfied,  and  that  said  promissory 
note  was  given  by  said  defendant  for  said  debts  and  claims;  and 
that  said  debt  is  a  joint  debt  of  the  said  defendants  George  McNab 
and  Anna  L.  Sullivan  ;  and  that  said  Dftniel  Sullivan  is  made  a  defend- 
ant because  he  is  the  husband  of  SBxdAnnaL,  Sullvvany  according 
to  the  statute  in  such  case  made  and  provided: 

And  whereas  also  the  said  defendants  George  McNab  and  Anna  L, 
Sullivan^  on  the  fourteenth  day  of  January^  eighteen  hundred  and 
seveniy-fivey  were  jointly  indebted  to  the  plaintiffs  in  the  further  sum 
of  two  thousand  dollars  for  the  price  and  value  of  goods  sold  and 
delivered  by  the  plaintiffs  to  the  said  last  mentioned  defendants  at 
their  request ;  and  in  the  further  sum  of  two  thousand  dollars  for  the 
price  and  value  of  goods  bargained  and  sold  by  the  plaintiffs  to  the 
said  last  mentioned  defendants  at  their  request;  and  in  the  further 
sum  of  tufo  thousand  dollars  for  the  price  and  value  of  work  done  and 
materials  for  the  same  provided  by  the  plaintiffs  for  said  last  men- 
tioned defendants  at  their  request;  and  in  the  further  sum  of  two 
thousand  dollars  for  money  lent  by  the  plaintiffs  to  said  last  men- 
tioned defendants  at  their  request;  and  in  the  further  sum  of  two 
thousand  dollars  for  money  received  by  said  last  mentioned  defend- 
ants for  the  use  of  the  plaintiffs;  and  in  the  further  sum  of  tivo 
thousand  dollars  for  money  paid  by  the  plaintiffs  for  the  use  of  the 
said  last  mentioned  defendants  at  their  request;  and  in  the  further 
sum  of  two  thousand  dollars  for  interest  due  from  said  last  mentioned 
defendants  to  the  plaintiffs,  for  the  plaintiffs  having  forborne  moneys 
due  from  said  last  mentioned  defendants  to  the  plaintiffs  at  the 
I  defendants'  request  for  a  long  time  then  elapsed;  and  in  the  further 

I  sum  of  two  thousand  dollars  for  money  found  to  be  due  from  the  said 

I  last  mentioned  defendants  to  the  plaintiffs  on  an  account  then  and 

there  stated  between  them;  and  the  plaintiffs  aver  and  in  fact  say 
that  at  the  time  of  the  contracting  of  the  debts  mentioned  in  the 
several  foregoing  counts,  the  said  Anna  Z.  Sullivan  was  and  now  is 
a  married  woman,  and  wife  of  the  said  Daniel  Sullivan  ;  and  that  as 
such  she  with  the  said  George  McNab  transacted  business,  and  the 
said  debts  and  claims  thereby  remained  unsatisfied;  and  that  said 
Daniel  Sullivan  was  made  a  defendant  because  he  is  the  husband  of 
}  the  said  Anna  Z.  Sullivan ;  and  the  defendants  afterwards,  to  wit, 

on  the  day  and  year  last  aforesaid,  in  the  county  aforesaid,  in  con- 
sideration of  the  premises,  promised  to  pay  the  said  several  last 
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mentioned  moneys  respectively  to  the  plaintiffs  on  request;  yet  the 
defendants  disregarded  their  promises,  and  have  not  paid  the  said 
moneys  nor  any  part  thereof,  to  the  plaintiffs'  damage  of  two  thousand 
dollars,  and  thereupon  they  bring  this  suit. 

Muirheid  6*  McGee^ 

Pltflfs  Attys. 
The  following  is  a  copy  of  the  note  and  protest  whereon  the 
annexed  declaration  is  founded: 

(Jfere  followed  the  copy. ) 
Statement. 

Amount  of  note  due  January  7,  i87^ %119S,Jt6 

Protest  fees  paid  January  7,  i875 1.5S 

%1196.02 
Interest  from  January  7,  i875,  to 


I 

Judgment  will  be  claimed  for  the  sum  of  %1195.0Sl^  together  with 

interest  thereon  Irom  January  7M,  i875,  till  paid,  besides  costs  of 
suit  to  be  taxed. 

Muirheid  cr  McGee^ 

Pltffs  Attys. 

f.  On  a  Note  Payable  to  Payee  by  Another  Name. 

Form  No.  4132. 

(Precedent  in  Rhodes  v.  Hutchtns,  10  Colo.  25S.) 

(  Title  and  venue.) 

[The  plaintiff  above  named  complains  of  the  above  named  defend- 
ants and-says:]^ 

First:  That  the  amount  involved  in  this  action  does  not  exceed  the 
sum  of  ^,000. 

Second:  That  the  defendants  are  indebted  to  the  plaintiff  on  a  cer- 
tain promissory  note,  payable  to  the  plaintiff  or  order,  of  which  the 
following  is  a  copy,  with  no  credits  or  indorsements  thereon;  that 
the  payee  by  the  name,  style  and  description  of  S.  A.  HutchinSy  men- 
tioned in  the  promissory  note  herein  set  forth,  and  Samuel  A.  Hutch-- 
ins  the  plaintiff  above  named,  are  one  and  the  same  person.  {Here 
the  note  was  set  out  in  hac  verba.) 

Third:  That  there  is  due  and  owing  the  plaintiff  from  the  defend- 
ants on  said  note  the  sum  of  %1^050^  and  interest  thereon  from 
December  S,  A.  D.  i^l. 

Fourth:  That  defendants  have  not  yet  paid  the  sum  of  money  above 
mentioned,  or  any  part  thereof  to  said  plaintiff. 

Whereupon  the  plaintiff  asks  judgment  against  these  defendants 
for  the  sum  of  %1^0S0,  with  interest  thereon,  and  the  costs  of  the  suit. 

EdwardO.  Wolcott, 

Attorney  for  Plaintiff. 

1.  The  portions  of  the  form  within  [  ]  are  not  set  out  in  the  precedent. 
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g.  Qd  «n  InftniBMnt  Pajalile  Upon  GtmiiitloiL^ 

Form  No*  4X^3* 

(Educational  Soc,  etc.,  v,  Varoey,  54  N.  H.  376.) 

(jOommencemeni^ 

In  a  plea  of  the  case  for  that  the  defendant  {Moses  Varney)  at  Wolfe- 
boroughy  to  wit,  at  Concord^  aforesaid,  on  the  eleventh  day  of  August^ 
\W6y  by  his  promissory  note  in  writing  of  that  date,  by  him  sub- 
scribed, for  value  received,  promised  the  plaintiff  to  pay  to  it  or  its 
order  fifty  dollars  in  six  months  after  date,  with  interest  semi- 
annually; yet,  though  said  six  months  have  long  since  passed,  said  note 
has  not  been  paid,  but  the  defendant  still  neglects  so  to  do.  Also, 
in  a  plea  of  the  case  for  that  the  defendant,  at  Wolfehorough^  to  wit, 
at  Concord  aforesaid,  on  the  eleventh  day  of  August^  1S66,  by  his  prom- 
issory note  in  writing  of  that  date,  by  him  subscribed,  for  value  re- 
ceived, promised  the  plaintifif  to  pay  to  it  or  its  order  fifty  dollars  in 
six  months  after  date  with  interest  semi-annually:  provided  that  if 
said  plaintiff  should  fail  to  raise  and  apply  as  much  as  fen  thousand 
dollars  for  the  endowment  of  a  school  at  Wolfeborough^  N.  H,^  ac- 
cording to  the  conditions  of  a  lease  from  the  Wolfeborough  and  Tuf- 
timborough  Academy^  and  if  said  lease  should  thereby  be  forfeited,  then 
said  note  shall  be  void.  And  the  plaintifif  avers  that  the  said  ten 
thousand  dollars  was  raised  for  the  purposes  aforesaid,  and  that  said 
lease  for  the  reason  aforesaid  was  not  forfeited,  of  all  which  the  plain- 
tiff well  knew;  yet,  though  said  six  mqnths  have  long  since  passed,  and 
though  requested,  said  defendant  has  not  paid  the  same. 

1l  On  ti^  Imtrmnant  Pajrable  in  ]loa«7  or  fFoportar^* 

Form  No.  4x34. 

(Precedent  in  Swain  v.  Saltmarah,  54  N.  H.  9.)^ 

(fiommencenunL  ) 

For  that  the  defendant,  at  Concord  aforesaid,  on  the  M6I  day  of 
December y  i80,  by  his  note,  in  writing,  under  his  hand,  of  that  date, 
for  valtie  received,  promised  the  plaintiff  to  pay  him  or  his  order,  one 

1.  In  a  dedaration  upon  a  promis-  conduct  rendered   the  appearance  of 

sory  node  absolute  upon  ita  face  tho  the  event  imposalble,  he  must  npef  iaHy 

plaintiff  need  make  no  averi«0at  rn-  i^Uiogft  the  facta    tending  to  deprive 

specting    a    contemporaneous    agree-  the  defendant  of  his  excuse  for  noir- 

ment  in  writing  made  upon  a  separate  payment.      Hilt   v,   Campbell,  6  Me. 

paper  which  varies  the  terms  of  the  109. 

note.    Smalley  v.  Bristol,  i  Mich.  153.  S.  A  declaration  upon  a  note  payable 

Although  a    note   bears  a  memoran-  in  specific  articles  at  a  given  time  and 

dum  of  the  fact  that  it  is  held  as  col-  place  need  not  aver  that  the  plaintiff 

lateral  security,  it  is  not  necessary  to  was   ready   at  the  time  and   place  to 

majce  any  averment  as  to  this  fact  in  receive   performance  of  the  promise, 

the  declaration.     Blackstone  Nat.  Bank  Dewey  v.  Washburn,   12  Vt.   580.     It 

V.  Lane,  80  Me.  165.     Where  the  plain-  was  formerly  held  to  be  requisite  to 

tiff  seeks  to  recover  upon  a  note  pay-  aver  such  readiness.     Brooks  v.  Page, 

able    upon  a  certain   contingency,  or  i  D.  Chip.  (Vt.)  340. 

**  in  a   reasonable    time,"    upon    the  S.  This  was  a  special  coujDt,  and  the 

ground  that  the  defendant  by  his  mis-  only  one  set  out  in  the  reported  case. 
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hundred  and  twenty-five  barrels  of  tar,  delivered  on  the  wharf  in  Bos« 
ton,  on  or  before  May  /,  i859, — or  ^&0y  as  he  may  think  best. 
Tar  to  be  delivered  at  East  Boston;  barrels  to  be  sent  there  to  be 
filled,  —  or  if  barrels  are  loaned  said  Swain,  they  must  be  returned  to 
East  Boston,  and  cooperage  paid.  Now  the  plaintiff  avers  that  the 
said  Aaron  If,  Saltmarsh,  though  often  requested,^  has  never  deliv- 
ered said  tar,  or  any  portion  of  the  same,  as  above  mentioned,  nor 
has  he,  though  alike  requested,  paid  the  sum  of  %ft60  in  cash,  accord- 
ing to  his  promise  aforesaid. 

L  On  a  Protested  Note.* 

Form  No.  4135. 

(Min.  Inst.  IV,  p.  1392.; 

Circuit  Court  for  Albemarle  County,  to  wit: 

February  Rules,  i8P7. 

John  Doe  complains  of  Richard  Roe,  of  a  plea  that  he  render  unto 
the  s.aid  plaintiff  the  sum  of  one  hundred  dollars  (amount  of  note  and 
costs  of  protest),  which  to  him  the  said  defendant  owes,  and  from  him 
unjustly  detains;  for  this,  to  wit:  that  heretofore,  to  wit,  on  \}^^  first 
day  of  April,  in  the  year  of  our  Lord  eighteen  hundred  and  ninety-sixy 
the  said  defendant  made  his  certain  note  in  writing,  commonly  called 
a  negotiable  note,  the  date  whereof  is  the  day  and  year  aforesaid,  and 
then  delivered  the  same  to  the  said  plaintiff,  whereby  the  said  defend- 
ant promised  and  agreed  one  year  after  the  date  of  the  said  note 
(which  period  had  elapsed  before  the  commencement  of  this  suit), 
for  value  received,  to  pay  to  the  said  plaintiff  at  the  Albemarle  Savings- 
Bank,  in  the  county  of  Albemarle,  said  state,  ninety-eight  dollars  above 
demanded;  and  the  said  plaintiff  avers  that  afterwards,  to  wtt,  on  the 
fourth  day  of  April,  in  the  year  of  our  Lord  eighteen  hundred  and 
ninety-seven,  when,  according  to  the  tenor  and  effect  thereof,  and  the 
usage  and  custom  of  merchants,  the  said  note  became  due  and  pay- 
able, the  same  was  presented  and  shown  for  payment  at  said  Albemarle 
Savings  Bank,  but  the  said  defendant  did  not,  nor  did  any  other  per- 
son, pay  the  said  sum  of  ninety-eight  dollars  in  the  said  note  specified 
to  the  said  plaintiff,  or  otherwise  howsoever;  whereupon  the  said 
note  was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  duly 
protested  for  nonpayment  thereof  according  to  the  said  usage  and 
custom  of  merchants,  and  thereby  the  said  plaintiff  was  obliged  to 

1.  Upon  a  note  payable  in  property  in  the  hands  of  the  original  payee,  is 
upon  a  certain  day,  if  the  property  be  unavailing.  German  v,  Ritchie,  9  Kan. 
not  tendered,  suit  mav  be  brought  for  106.  In  an  action  upon  a  promissory 
the  money  amount  without  a  demand  note  by  payee  against  maker,  where  the 
'for  the  property.  Wiley  v,  Schoemak,  petition  does  not  allege  that  the  note 
2  Greene  (Iowa)  205.  ever  passed  out  of  the  hands  of   the 

2.  A  payee  suing  the  maker  should  pa](ee,  judgment  must  not  be  rendered 
not  count  upon  cost  of  a  protest  where  in  notary's  fees  for  protest  or  for  statu-^ 
the  note  has  not  passed  out  of  his  hands,  tory  damages,  although  such  relief  is 
Gibb  V,  Gisz,  5  W.  N.  C.  (Pa.)  148.  The  demanded  in  the  complaint.  Craaier 
claim  for  protest  fees  and  statutory  v.  Eagle  Mfg.  Co.,  23  Kan.  399. 
damages,  where  the  note  has  remained 
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incur  and  did  incur  and  pay  for  the  protest  of  the  said  note  and  other- 
wise charges  to  a  great  amount,  to  wit,  to  the  amount  of  two  dollars, 
which,  together  with  the  said  sum  of  ninety-eight  dollars  (the  amount 
of  the  note),  make  up  the  sum  of  one  hundred  dollars  above  demanded; 
of  all  which  said  several  premises  the  said  defendant  afterwards,  to 
wit,  on  the  fifth  day  of  April^  in  the  year  of  our  Lord  eighteen  hun- 
dred and  ninety-seven^  had  notice.  By  means  whereof,  and  by  reason 
of  the  nonpayment  of  the  sum  of  one  hundred  dollars  above  demanded^ 
an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of 
and  from  the  said  defendant  the  said  sum  of  one  hundred  dollars  above 
demanded,  with  lawful  interest  thereon  from  the  first  day  of  Aprils  in 
the  year  of  our  Lord  eighteen  hundred  and  ninety-six^  until  payment. 
Yet  the  said  defendant,  although  often  requested,  hath  not  as  yet 
paid  to  the  said  plaintiff  the  said  sum  of  one  hundred  dollars  above 
demanded,  or  any  part  thereof,  or  of  the  interest  thereon,  as  aforesaid; 
but  the  same  to  pay  hath  hitherto  wholly  refused,  and  still  doth  re- 
fuse, to  the  damage  of  the  said  plaintiff  of  one  hundred  dollars.  And 
therefore  he  brings  this  his  suite,  Jeremiah  Mason^  p.  q. 

].    On  a  Lost  NoteJ 

1.  Soiti  ftt  Law  UpoA  ft  Loft  Vote.—  upon  a  lost  note  upon  proof  of  its  los8» 

Connecticut. — ^Tfaeplaintiflf  can  sue  upon  but  if  the  note  bore  a  blank  indorse- 

a  lost  note  at  law  upon  filinff  a  bond  of  ment  or  was  in  such  terms   that   the 

indemnity.     Bridgeford  v.  Masonville  maker  might  be  obliged  to  pay  it  to 

Mfg.  Co.,  34  Conn.  549.     But  it  should  another  person,  security  is  required, 

be  averred  in  the  declaration  that  the  Glasgow  v.  Stevenson,  6  Martin  N.  S. 

note  is  lost.     Church  v.   Flowers,   2  (La-)  570. 

Root  (Conn.)  144.  The  court  will  not  allow  execution 

In  the  District  of  Columbia  the  plain-  to  issue  upon  a  judgment  for  a  lost 

tiff  cannot  recover  at  law  upon  a  nego-  note,  where   the  defendant   might  be 

tiabie  note  which  at  the  time  of  its  loss  compelled  to  make  a  second  payment, 

could  be   transferred    by    the    finder  until  the  plaintiff  has  given  security  to 

so  as  to  give  the  purchaser  a  good  the  defendant  to  cover  such    second 

title;  the  remedy  is  in  equity  where  a  payment.     Polhamius  v.  New  Orleans, 

bond  of  indemnity  can   be  required.  x8  La.  Ann.  234;  Nalle  v,  Conrad,  30 

Butler  V.  Joyce,  20  D.  C.  191.  La.  Ann.  503. 

In  Georgia^  before  the  consolidation  Maryland, — In    suing    upon   a    lost 

of  the  remedies  of  law  and  equity,  the  note  the  plaintiff  need  not  aver  that  it 

plaintiff  suing  upon  a  lost  negotiable  was  in  such  a  form  as  not  to  be  nego- 

note  was  required  to  proceed  inequity,  tiabie;  if  it  were,  the  fact  is  purely  a 

Ross  V,  Wright,  12  Ga.  507.  matter  of  defense  at  law.     It  is  not 

In  Indiana  the  payee  of  a  lost  note  necessary  to  aver  or  prove  the  date  of 
which  has  not  been  indorsed  and  is  in-  the  note  or  from  what  time  it  bore  in- 
capable of  transfer  may  sue  a  maker  terest.  Yingllng  v,  Kohlhass,  18  Md. 
at  law.    Depew  v.  Wheelan,  6  Blackf.  148. 

(Ind.)  485.    And  where  the  general  de-  Massachusetts. — An    action     at     law 

nial  to  the  complaint  is  unverified  the  may  be  maintained  against  the  makers 

plaintiff  is  not  required  to  prove  the  of  a  joint  promissory  note  upon  filing 

execution  of  the  note  or  his  allegation  a  sufficient  bond  of  indemnity  before 

that  it  is  unpaid.     Pattison  v.  Shaw,  82  judgment.     McGregory  v.  Mc6regory, 

Ind.  32.  107  Mass.  543. 

Kansas, — The  payee  of  a  lost  note  Mississippi, — Since  the  statute  which 

which  is  unindorsed  and  incapable  of  allows  the  maker  to  set  up  against  a  bona 

transfer  may  sue  at  law  without  ten-  fide  purchaser  for  value  all  the  equities 

dering  or  giving  bond  of  indemnity,  which  he  has  against  the  payee,  there 

Blandin  v.  Wade,  20  Kan.  251.  Is  no  objection  to  the  payee's  recovery 

Louisiana. — The  payee  may  recover  upon  a  lost  note  by  an  action  at  law. 
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P«rai  No.  4136.' 

(Mansl.  Ark.  Di(.  (i394)  p.  1637,  No.  71.) 

Pulaski  Circuit  Court 
Richard  Rot^  plaintiff,  \ 

against  >  Complaint  at  Law. 

John  Doe,  defendant.  ) 

The  plaintiff,  Richard  Roe,  states  that  the  defendant,  John  Doe^  by 
his  promissory  note,  dated  the  tenth  day  of  January,  \^J^  agreed  to 
pay  the  plaintiff  four  hundred  dollars  six  months  thereafter,  which 
note  being  lost  neither  the  orginal  nor  a  copy  thereof  can  be  filed 
herewith.  No  part  of  said  debt  has  been  paid;  wherefore  he  prays 
judgment  for  his  debt  and  for  other  relief. 

Jeremiah  Mason, 
{Affidavit.)  Attorney  for  plaintiff. 


Form  No.  4137.* 

(Precedent  in  Schuttler  v.  King,  13  Mont.  226.; 

{Caption  and  commencement^ 

That  on  the  twenty-second  day  of  January,  iSS5,  the  said  defend- 
ant /.  R,  Kin^,  and  WhecUley  Bros,,  of  Bozeman,  Montana,  (or  a 
valuable  consideration,  executed  and  delivered  to  the  said  ^^te//^r^ 
Jfotz,  as  such  partners,  their  certain  promissory  note  of  that  date,  for 
the  sum  of  six  hundred  and  seventy-nine  and  seventy-four-hundredths 
dollars  {%679.H),  due  on  the  thirteenth  day  of  September,  i%86, 
together  with  interest  after  maturity  at  the  rate  of  ten  per  cent,  per 
annum.  That  on  the  third  day  of  January,  i%87,  the  said  /.  R. 
King  paid  on  said  note  the  sum  of  $8i.tfP.  That  no  other  sum  or 
amount  has  been  paid  on  said  note,  and  that  there  is  now  due  '  and 

Clark  V.  Reed,  la  Smed.  &  M.  (Miss.)  liable  thereon  has  a  right  to  demand 

5S^  a  bond  of  indemnity,  but  he  can  be 

Mew  York, — The  undertaking  re-  compelled  to  make  payment.  An  ac- 
quired by  ^  191 7,  N.  Y.  Code  Civ.  tion  upon  a  written  obligation  which 
Proc.,  in  suit  upon  a  lost  note,  is  not  has  been  lost  or  destroyed  may  be 
necessary  where  the  note  has  been  de-  prosecuted  by  proceedings  at  law.  Ark. 
stroyed.  Terwillifer  v.  Terwilliger  Dig.  Stat.  (1894),  ^5610.  For  form  of 
(Ulster  Co.  Ct.),  vj  N.  Y.  Supp.  284.  bond  of  indemnity  in  a  suit  upon  a 

Ohio. — When  an  action  is  founded  lost  note  see  Duff    &    H.  Ark.    Just, 

on  a  written  instrument,  a  copy  must  55**  553- 

be  attached  to  and  filed  with  the  plead-  S.  The  complaint  in  this  form  is  sufll- 

ing,  or  the   reason   for  the  omission  cient  though  it  does  not  annex  a  copy 

must  be  suted  in  the  pleading.    Ohio  of   the    note.    Schuttler  v.   King,   13 

Rev.   Stat.   (1894),    5085.     But  in  suit  Mont.  236 ;  Ward  v.  Clay,  82  Cal.  502. 

upon  a  lost  promissory  note  where  a  8.  {G^Hon.) 

copy  is  set  out  or  annexed  no  mention  ''  The  plaintiff  complains  of  the  de- 

of  the  fact  of  the  loss  of  the  note  need  fendant  and  says  that  on  the  i8th  day 

be  made  in  the  petition.     Sargent  v.  of  August,  187^,  the  defendant  by  his 

Steuben ville,  etc.,  R.  Co.,  32  Ohio  St.  three  several  promissory   notes — one 

449.  for  %ios  at  thirty  days  after  date,  one 

1.  The  above  form  applies  to  a  bill  or  for    %ios  at  sixtv  days,  and  one  for 

note  not  negotiable  on  its  face.    Where  $706.79  ^^  wtW/^days  —  promised  to  pay 

the  instrument  is  negotiable  the  party  said  notes  as  they  should  become  due, 
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unpaid  on  the  same  from  said  defendant  King^  the  sum  of  nine 
hundred  and  seventy-seven  and  farty-seven-hundredths  dollars  (t^T.^T)* 
principal  and  interest  to  this  sixih  day  of  /ufy^  iS9t.  That  the  said 
plaintiffs  are  now  the  owners  of  said  note,  and  entitled  to  receive  the 
money  due  and  unpaid  thereon  ;  that  said  plaintiffs  or  either  of  them, 
have  not  indorsed  or  transferred  said  note,  but  the  same  since  its 
maturity  has  been  lost.  Jeremiah  Mason^ 

Plaintiffs  attorney. 

Form  No.  4138.* 
(Precedent  in  McElwee  v,  Hutchinson,  10  S.  Car.  436.)* 

{Caption  and  commencements 

1.  That  on  the  ^ih  of  March,  i8tf  J,  John  Z.  Miller,  Z.  If,  Massey 
and  the  defendant  made  their  joint  and  several  sealed  note  to 
the  plaintiff  in  the  sum  oi  five  hundred  dolldirSj  payable  twelve  months 
after  date,  and  bearing  interest  from  date. 

2.  That  said  sealed  note  is  entitled  to  the  following  credits,  to 
wit :  On  the  1st  of  February,  i8tfd,  the  sum  of  three  hundred  and 
seventy-seven  80-100  dollars  paid  by  the  defendant,  A,  £,  Hutchin- 
S4m\  on  the  12th  of  November,  i87i,  the  sum  of  forty-one  ^S^-lOO 
dollars ;  on  the  9th  of  February,  \%16,  the  sum  of  six  65-100  dol- 
lars ;  and  on  the  10th  of  April,  i877,  the  sum  of  forty-one  93-100 
dollars  —  the  last  three  payments  having  been  made  by  the  assignee 
of  the  bankrupt  estate  of  the  said  Z.  ZT.  Massey, 

3.  That  there  is  still  due  and  owing  to  plaintiff  by  defendant  the 

with  interest  at  t^n  per  cent«  per  annum  inability  of  a  court  oi  lav  to  require  a 

from  date,  and  also  to  pay  plaintiffs  bond  of  indemnity.    Searcy  v,  Afiller, 

attorney  fee.    And  he  also  shows  that  57  Iowa  613. 

said  defendant,  by  trick, connivance  and  1.  In  the  report  of  the  case,  %t  p.  347. 

fraudulent  pretenses,  obtained  posses-  it  appears  that  the  suit  was  upon  a  ifsf 

sion  of  said  notes  and  refused  to  give  ncte.     In  New  Jersey^  also,   it    is    not 

them  up  to  defendant,  so  that  copies  necessary  to  change  the  ordinary  form 

cannot  be  filed  herein.    And  the  plain-  of  declaration  in  a  suit  upon  a  lost  or 

tiff  alleges  that  the  said  notes  remain  destroyed   note.     Vanauken  v,  Hom- 

whoUy  unpaid.    Wherefore,"  etc.  beok,  14  N.  J.  L.  178. 

A  complaint  in  this  form  was  held  In  Indiana  in  a  suit  upon  ct  lost  note 

bad  upon  demurrer,  as  it  did  not  show  it  is  not  necessary  to  aver  in  express 

any  title  in  the  plaintiff  to  the  notes,  terms  that  the  note  is  lost,  but  it  is 

Had  the  notes  thus  been  filed  with  the  sufilcient  to  aver  facts  which  show  that 

complaint,    they  would    have    shown  the  instrument  is  lost,  as  that  the  note 

that  the  plaintiff  was  the  payee,  but  was  in  the  poesetaion  of  a  third  party 

the   notes  not  being  filed,  a  distinct  who  held  it  without    right   and  had 

allegation  of  the  property  of  the  plain-  carried  it  beyond   the  jurisdiction  of 

tiff  in  them  was  necessary.     It  would  the  court  and  beyond  the  control  of  the 

also  seem  that  the  complaint  was  in-  plaintiff.     Butler  v,  Anderson,  27  Ind. 

sufficient   in   that  it  does    not    allege  117. 

that   the  notes  are  due.     Timmons  v.  In  Mitsouri^  if  the  note  be  lost  an 

Wiggins,   7B  Ind.  397.     Where  plain-  allegation  of  the  fact  must  be  made  in 

tiff  claims  that  the  defendant  fraudu-  the  petition  to  excuse  the  filing  of  the 

lently  secured  and  retains  possession  note  or  a  copy.    Mo.  Rev.  Stat.  (1889), 

of  the    note,   his  case  should   not  be  gg  2087,  3088. 

placed  on  the  equity  calendar.     Such  9.  In  the  case  from  which  the  prece- 

a  case  is  said  to  be  outside  the  reason  dent  is  taken  the  plaintiff  was  defeated 

of  the  rule  allowing  a  suit  in  equity  by  reason  of  the  defendant's  establish- 

upon  a  lost  note ;  that  reason  is  the  ing  a  defense  of  payment. 
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sum  of  four  hundred  and  fifteen  90-100  dollars,  with  interest  from 
Is/  of  February^  iS69,  less  the  aggregate  of  all  the  credits  except  the 
first  set  out  in  paragraph  2,  to  wit,  eighty-nine  81-100  dollars,  to  be 
taken  from  the  debt  on  the  day  of  the  rendition  of  judgment. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
said  sum  of  four  hundred  and  fifteen  90-100  dollars,  with  interest 
thereon  from  the  1st  of  February ^  i8tfP,  less  the  credit  of  eighty-nine 
81-100  dollars,  as  aforesaid,  and  for  costs. 

k«  By  Partnen  as  Payees. 

Form  No.  4139. 
(Precedent  in  Anthony  v.  Shick,  68  Ind.  213.) 

(Caption,) 

Leonard  Shick  and  William  Shick^  plaintiffs,  complain  of  Samuel 
F.  Anthony^  defendant,  and  say  that  the  defendant  is  indebted  to  the 
plaintiffs  by  their  firm  name  of  Z.  6*  W,  Shick^  upon  a  certain  prom- 
issory note,  bearing  date  April  ISth,  i87^,  and  due  ninety  days  after 
the  day  of  the  date  thereof,  calling  for  two  hundred  and  twenty-seven 
and  76-100  dollars  with  ten  per  cent,  interest  after  maturity,  and 
signed  by  the  defendant  under  the  name  and  style  of  S.  F.  Anthony^ 
a  copy  of  which  note  is  hereto  attached  and  made  a  part  of  this  com* 
plaint  and"  marked  exhibit  **  A."  The  whole  of  said  note  is  due  and 
unpaid,  except  the  sum  of  one  hundred  dollars,  which  was  paid  and 
indorsed  on  said  note  August  BOth^  i%76.  By  the  terms  of  said  note, 
the  defendant  waives  valuation  and  appraisement  laws,  and  the  note 
is  payable  at  the  Citizens*  National  Bank  of  Marion^  Indiana.  [Where- 
fore the  plaintiff  demands  judgment  for  one  hundred  and  fifty  dollars 
and  all  other  proper  relief.  /.  N.  Tempter^ 

{Verification.)  Attorney  for  Plaintiffs.]^ 

L  By  a  CorporatioiL* 

Form  No.  4x40. 
(Precedent  in  Exchange  Nat.  Bank  v.  Capps,  33  Neb.  S43.) 

{Caption.) 

First  Cause' of  Action. 

I.  Plaintiff  complains  of  defendants  and  alleges  that  on  the  2Jiih 
day  of  October^  A.  D.  18^^,  defendants  did  make  and  deliver  to 
plaintiff  a  promissory  note  in  writing  in  the  following  words,  viz. : 

{Here  the  note  was  set  out.) 

1.  The  words  enclosed  in  [  ]  will  not  Nat.  Bank  v.  Capps,  32  Neb.  242  ;  Piatt 
be  found  in  the  reported  case,  but  have  Valley  Bank  v.  Harding,  i  Neb.  461. 
been  added  to  render  the  form  com-        The  rule  is  the  same  in  North  Caro^ 
plete.  Una.    Stanly  v.  Richmond,  etc.,  R.  Co., 

2.  In  an  action  upon  a  note  brought  89  N.  Car.  331. 

by  a  corporation  as  payee  it  is  not  A  corporation  suing  as  payee  of  a  note 
necesss^ry  to  allege  in  the  complaint  need  not  allege  its  power  to  take  the 
the  fact  of  incorporation.     Exchange    note.    Howardv.  Boorman,  17  Wis.460. 
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Second  Cause  of  Action. 

2.  Plaintiff  alleges  that  on  the  26ih  day  of  December^  iS88y  de- 
fendants made  and  delivered  to  plaintiff  a  certain  promissory  note  in 
writing  in  the  words  and  figures  following,  to  wit : 

(Here  the  note  was  set  out,') 

3.  No  part  of  said  notes  has  been  paid,  and  there  is  now  due  the 
plaintiff  from  the  defendants  the  sum  of  five  hundred  and  ninety-one 
and  76'IQO  dollars,  with  interest  on  ^jSSO  thereof  from  December 
£5,  1S88,  and  %S^1,76  thereof  from  March  26,  iSS9,  at  the  rate  of 
^en  per  cent,  per  annum,  for  which,  with  costs  of  suit,  plaintiff  prays 
judgment.  (^Signature  of  Counsel^ 

m.  By  Administrator  of  the  Payee. 

Form  No.  4 1 4  z  . 

(Precedent  in  Cromwell  v.  Barnes,  58  Ind.  21.) 

Louisa  Barnes^  administratrix  ^  of  the  estate  of  Francis  M,  Barnes, 
late  of  Clarke  county,  Indiana,  deceased,  complains  of  Josef  h  Crom- 
well and  Laurentius  Mace,  and  says,  that  the  defendants,  on  the  16th 
day  of  October,  iS73,  by  their  certain  promissory  note,  a  copy  of 
which  is  filed  herewith  and  made  part  of  this  complaint,  promised, 
six  months  from  the  date  thereof,  to  pay  to  plaintiff's  intestate  the 
sum  of  one  hundred  and  sixty-three  dollars  and  five  cents,  with  ten^ 
per  cent  interest  from  date  ;  that  on  the  16th  day  oi  January,  iS7S, 
said  defendants  paid  on  said  note  the  sum  oi  fifty  dollars,  and  that 
the  residue  thereof,  with  interest,  is  due  and  unpaid.^     Plaintiff  fur- 

1.  A   declaration    in    the    following  and  the  defendant  then  and  there,  in 

form   was   held  defective  (Duncan  v,  consideration  of  the  premises,  promised 

Whedbee,  4  Colo.    143)   because    the  to  pay  the  amount  of  the  said  note  to 

plaintiff  declared   that  he  sued  in  his  the   plaintiff,    according   to   the   tenor 

reprgsmtative  capacity   but    concluded  and  effect  thereof.     Yet  they  have  dis- 

the  averment  of   ad  damnum  to  him-  regarded   their  promises  and  have  not 

self  personally.     It  was   therefore  im-  paid  the  said  note,  to  the  damage  of  the 

possible  to  determine  whether  the  re-  said  plaintiff  of  nine  hundred  and  fifty 

coTery  was  sought  b^  the  plaintiff  as  dollars,   and  he  therefore  brings  suit, 

administrator  or  fn  his  own  right :  etc.  By  y.  M,  Smithy 

** Benjamin  F.  Whedbee^   administra-  '*  Plaintiff's  Attorney." 

tor  of  all  and  singular  the  goods  and        In   most  states  it  is  necessary  for  a 

chattels,  rights  and  credits  which  were  plaintiff  using  this  form  to  declare  that 

of   M.  R.  Willsy  deceased,  at  the  time  he  sues  as  administrator,  or  the  suit 

of  his  death,  who  died  intestate,  com-  will  fail  because  brought  in  his  indi- 

plains  of  Frank  E,  Moyer  and  Elisha  vidual  capacity. 

Dusuan^  the  defendant,  in  a  plea  of        S.  Where  it  appears  upon  the  face  of 

trespass  on  the  case  on  promises  :   For  the  complaint  that  the  note  sued  upon 

that   whereas  the  defendants  on   the  was   usurious,    the   complaint  is  bad 

M4th   day  of  February^  A.  D.  i8^,  at  upon  demurrer.     Justice  v.  Charles,  7 

Fort    Lupton^   Weld  county,    Colorado  Blackf.  (Ind.)  122. 
Territory^  aforesaid,  made  their  prom-        3.  A  complaint  by  an  administrator 

issory  note  in  writing,  and  delivered  of  the  payee  of  a  note   which  avers 

the  same  to  the  plaintiff,  and  thereby  that  the  note  is  due  and  unpaid  is  suf- 

promised  to  pay  the  plaintiff  the  sum  ficient  although  it  does  not  specifically 

of  eight  hundred  and  eighty-two  dollars  aver  that  it  has  not  been  paid  to  the  de- 

and  fifty  cents^  on  or  before  the  first  cedent.     Cromwell  v,  Barnes,   58  Ind. 

day  of  January^  A.  D.  lidg^  after  date  20.     An  administrator  who  sues  upon 

thereoC  which  period  has  now  elapsed,  a  note  made  to  his  decedent   need  not 
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ther  says,  that  it  was  stipulated  in  said  note,  above  mentioned,  that, 
if  said  note  should  be  collected  by  suit,  the  judgment  should  include 
a  reasonable  fee  for  plaintiff's  attorney  herein.  Wherefore  plaintifif 
prays  judgment  for  one  Aundred  SLtiA  Jl/ty  doWsLTSy  and  all  other  proper 
relief.  (Signature  of  Attorney}^ 

{Verification^ 

THE   SAME  —  SHORT   CODE    FORM.^ 

Form  No.  4141. 
(Precedent  in  Scott  v,  Esterbrooks,  6  S.  Dak.  355.) 

SThe  plaintiff  Jacob  Scoti^  as  administrator  of  the  goods,  chattels, 
1  estate  of  Thomas  H,  Breen^  deceased,  complains  of  the  defend- 
ant Minnie  EsterbrookSy  and  says:] 

(i.)  That  this  action  is  founded  on  an  instrument  for  the  payment 
of  money  only,  made  and  delivered  to  said  Thos,  H,  Breen^  of  which 
the  following  is  a  copy  viz:  ^''%100,00.  Ltaidy  AfarcA  Sl&t,  iS9S. 
Due  TAos,  ff,  Breen^  on  demand,  one  hundred  dollars,  on  purchase 
price  of  house.  Mrs,  Minnie  Esterbrooks.'* 

(2.)  That  before  the  commencement  of  this  action,  payment  of  the 
same  was  duly  demanded  of  said  defendant  on,  to  wit,  the  )Pist  day 
of  April,  iS9Sy  and  at  sundry  times  since  said  day. 

(3.)  That  there  is  due  to  the  plaintiff  thereon  from  the  defendant 
the  sum  of  one  hundred  dollars,  with  interest  from  the  said  21st  day 
of  April,  18M  which  he  claims. 

(4.)  That  thereafter  and  before  the  commencement  of  this  action, 
the  said  Thos,  If,  Breen  died,  intestate;  and  that  on  the  ^<?th  day  of 
July,  1^98,  letters  of  administration  upon  the  estate  of  said  Thos, 
H,  Breen,  deceased,  were  duly  issued  by  the  county  court  of  said 
county  and  state,  appointing  this  plaintiff  administrator  of  all  the 
goods,  chattels  and  credits  which  were  of  said  deceased;  and  that  this 
plaintiff  thereupon  duly  qualified  as  such  administrator,  and  entered 
upon  the  discharge  of  the  duties  of  said  office.  Wherefore  the  plain- 
tiff demands  judgment  for  one  hundred  dollars,  and  interest  besides 
costs. 

n.  By  ExeeutOF  of  the  Payee. 

Form  No.  4143. 

(Precedent  in  Hammett  r.  Brown,  44  S.  Car.  397.) 
(Caption,) 
[The  plaintiff  complains  of  the  defendant  and  says  :] 

I,  for  the  first  cause  of  action  :  (i)  That  on  May  tSth,  1S8S, 
defendant  executed  the  following  obligation  :  "  $3,530.  This  is  to 
show  that  I  have  received  from  my  father,  as  so  much  interest  in  his 
estate,  a  tract  of  land  containing  S53  acres,  known  as  the  ^Gore's 
Meeting'Ifouse  Tract,*  for  which  I  account  to  the  estate  iot  %S,5S0, 
for  which  I  promise  to  pay  C.  B.  Hammett,  during  his  lifetime,  seven 

in  his  complaint  make  profert  of  his        1.  Comp.   L.    J^  4927.    See   Note  i, 
letters  of   administration.      Cromwell     p.  286. 
9,  Barnes,  58  Ind.  30. 
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per  cent  per  annum  interest,  to  begin  the  1st  day  of  next  December^ 
then  the  interest  to  be  paid  the  1st  day  of  each  December  thereafter, 
which  is  value  received  this  J/oy  l^th^  i%86,  (Signed)  Agnes 
Broum.  Test. :  /.  F,  Sloan. "  (2)  That  the  said  C.  B.  Hammett, 
father  of  defendant,  died  in  said  county  and  state  on  October  fO, 
I&97,  leaving  of  force  his  will,  whereof  he  appointed  the  plaintiffs 
executrix  and  executor,  respectively;  that  they  thereafter  duly  quali- 
fied as  such  executors  in  the  office  of  the  probate  court  in  said 
county,  and  entered  upon  the  discharge  of  the  duties  of  the  office. 

(3)  That  the  said  will  of  C.  B.  Hammett^  directed  the  executors  to 
collect  the  aforesaid  obligation,  should  it  be  necessary  to  do  so  in 
order  to  pay  the  debts  of  the  estate  ;  and  that  such  necessity  exists. 

(4)  That  no  part  of  said  obligation  has  been  paid,  and  that  there  is 
now  due  thereon  the  said  sum  of  $5,5^(7,  with  interest  from  Decem- 
ber i,  18^5. 

II.  For  a  second  cause  of  action :  (^Similar  to  the  first  count  and 
upon  a  second  note,) 

Wherefore,  plaintiffs  demand  judgment  for  the  amounts  alleged 
above  to  be  due  on  said  causes,  and  for  costs. 

{Signature  of  Attorn^.) 

0.  By  Reoeiyer  of  the  Payee. 

Form  No.  4x44. 

(Precedent  in  Garver  v.  Kent,  70  Ind.  429.) 

{Cafium.') 

James  V.  Kent^  receiver  of  the  property  of  the  Toledo  and  St,  Louis 
Air  Line  Bailroad  Company,  as  such  receiver,  complains  of  Jonathan 
A.  Garver  and  John  Fulkerson,  and  says,  that  on  the  fifth  day  of 
December y  i87j5,  at  said  county,  upon  application  made  by  John  Ful- 
kerson,  a  judgment  creditor  of  the  Toledo  and  St,  Louis  Air  Line  Railroad 
Cotf^f^^  in  proceedings  supplementary  to  execution,  and  by  an 
order,  determination  and  judgment  of  the  Clinton  Circuit  Court,  then 
and  there  made,  said  plaintiff  was  appointed  by  said  court  receiver 
of  the  property  of  the  said  Toledo  and  St,  Louis  Air  Line  Railroad 
Company  [and  that  by  said  court  he  was  then  and  there  authorized 
to  bring  actions  in  his  own  name  to  collect  debts  due  and  owing, 
and  which  should  become  due  and  owing,  to  the  said  company]  ;^  and 
the  plaintiff  says  that  on  the  21st  day  of  February,  i87^,  defendant, 
Jonathan  A.  Garver,  executed  to  said  railroad  company  his  certain 
promissory  note,  in  words  and  figures  following,  to  wit : 

(JLere  the  note  was  set  out.) 

Plaintiff  further  avers  that  said  note,  when  executed,  was,  and  ever 

1.  The  averment  within  [  ]  Was  not  Where  the  promise  in  a  note  includes 

made  in  the  complaint  used  as  a  prece-  the  payment  of  all  necessary  expenses 

dent.     For  want  of   it   the  complaint  of  collection,  it  should  be  averred  in  the 

was  held  insulBcient.     Without  such  complaint  thereon  what  such  expenses 

averment    the   receiver  is  apparently  have  been  and  will  be.     After  verdict, 

authorized  to  sue  only  in  the  name  of  however,  a  judgment  for  the  plaintiff 

the  company,  not  in  his    own  name,  will  not  be  reversed  for  want  of  such 

See  High  on  Receivers,  §  309.  averment.    Barnes  v.  Bell,  39  Ind.  328. 
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since  has  been,  the  property  of  said  railroad  company,  and  is  a  part 
of  the  property  of  which  the  plaintiff  was  appointed  receiver  as 
aforesaid,  and  thatyi^^^  Fulkersonyjr,^  who  is  named  in  said  note 
as  the  payee  thereof,  is  not  and  never  was  the  owner  of  said  note, 
but  that  the  same  was  so  drawn  for  convenience  of  said  railroad 
company.  Plaintiff  avers  that  fifteen  dollars  is  a  reasonable  attor- 
ney's fee  for  the  collection  of  said  note ;  that,  including  attorney's 
fees,  the  same  amounts  to  one  hundred  and  ten  dollars,  which  is  due 
and  unpaid.  Plaintiff  further  asks  that  said  John  Fulkerson  be  made  a 
party  defendant  herein,  to  answer  as  to  his  interest  in  said  note. 
Wherefore  he  asks  judgment  for  one  hundred  and  ten  dollars,  and  all 
other  proper  relief. 

(^Signature  of  Attorney) 

p.  By  SueeesaoF  in  Offlee. 

Form  No.  4x45. 
(Precedent  in  Haynes  v,  Covington,  9  Smed.  &  M.  (Miss.)  470.)' 

^^^Clafk  Suntf '^''  }  I"  **"'  ^''•^'«'  Court,/a««ao'  Term,  A.D.  i8^.]« 
James  M.  Handy  president  of  the  board  of  county  police  of  Clark 
County,  Mississippiy  —  successor  in  office  to  Peter  Mitchelly  late  presi- 
dent thereof,  —  by  attorney  complains  of  James  Vance^  William 
Cotfingto%  Alexander  Trotter ^  and  Robert  Collins ^  being  in  custody, 
&c.  of  a  plea  of  trespass  on  the  case  in  assumpsit.  For  that  whereas, 
the  said  defendants  heretofore,  to  wit,  on  the  fourth  day  of  Aprils 
A.  D.  one  thousand  eight  hundred  and  forty^  at,  to  wit,  in  the  county 
aforesaid,  made  their  certain  note^  in  writing,  commonly  called  a 
promissory  note,  signed  James  Vance^  IV,  Covington^  Alexander  Trotter^ 
Robert  Collins^  bearing  date  the  day  and  year  last  aforesaid ;  and  then 
and  there  delivered  the  said  note  to  plaintiff,  and  thereby  twelve 
months  after  the  date  thereof,  jointly  and  severally  promised  to  pay 
Peter  Mitchell^  president  of  the  board  of  county  police  and  his  suc- 
cessors in  office,  five  hundred  and  sixty-six  dollars  and  ninety-five  cents 
(written  96-100)  value  received  (written  rec'd),  it  being  for  money 
loaned  at  ten  per  centum  per  annum  interest. 

Yet  the  said  defendants  although  often  requested,  have  not  yet  paid 
the  said  sum  of  money,  or  any  part  thereof  to  the  said  plaintiff,  but 
to  pay  the  same  or  any  part  thereof  to  the  said  plaintiff,  have  hitherto 
wholly  refused,  and  still  refuse,  to  the  said  plaintiff's  damage  one 
thousand  dollars,  and  therefore  he  brings  his  suit,  &c. 

(^Signature  of  Attorney) 

q.  By  Payee  for  Use  of  Another. 

1.  See  also  a  precedent  in  Land  v.  note  must  have  a  copy  of  the   note 

Warner,  6  Smed.  &  M.  (Miss.)  155.  annexed   or  filed    therewith;  without 

e.  The  words  enclosed  in  [  ]  will  not  this,   evidence  of  the  note  cannot  be 

be  found  in   the  precedent,  but  have  given  upon  the  trial.  Miss.  Anno.  Code' 

been  added  to  render  the  form  complete.  (1892),  676;  Hamer  v.  Rigby,  65  Miss. 

S.  A  declaration  upon  a  promissory  41. 
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PomiNo;4i46. 

(Precedent  in  Robertson  v.  Banks,  i  Smed,  ^  M.  (Miss.)  666.) 

State  of  Mississippi^  Hinds  County. 

Circuit  Court,  June  Term,  A.  D.  18Jfi, 
Ann  J.  and  Mary  H,  Batiks^  wlio  sue  for  the  use  of  Robert  M, 
Bayers  and  Daniel  Saffarans^  late  partners  in  trade  under  tlie  firm 
name  of  Beyers  &»  Saffarahs^  by  attorney,  complain  of  Charlotte  G, 
Robertson  and  Hiram  D,  Robertson^  inxustody  &c.  of  a  plea  of  trespass 
on  the  case.  For  that,  whereas,  the  saiid  defendants  heretofore^  to 
wit,  on  the  %iih  day  of  March^  i^J^O,  to  wit^  in  the  county  of  Hinds 
aforesaid,  made  their  certain  promissory  note  in  writing  in  the  words 
and  figures  following,  to  wit: 
(Here  the  note  was  set  out,) 

Yet,  the  said  defendants  have  not,  nor  have  either  of  them,  paid 
said  sum  of  money  or  any  part  thereof^  although  often  requested  so 
to  do;  but  the  same  to  pay  or  any  part  thereof,  the  said  defendants 
have  hitherto  wholly  neglected  and  refused,  and  still  do  neglect  and 
refuse  so  to  do  to  the  damage  of  said  plaintiffs'  use  aforesaid  of  six* 
teen  hundred  dollars  and  therefore  they  bring  this  suit,  &c. 

Thomas  J,  Wharton^ 

Attorney  for  Plaintiffs. 

r.  By  Husband  and  Wife  where  Wife  is  Payee.' 

Form  No.  4x47. 

(Precedent  in  Wright  v.  Burroughs,  6a  Vt.  264.) 

{Commencement.'^ 

Whereas  the  said  defendant,  heretofore,  to  wit,  on  the  16th  day  of 
Aprils  1S8I,  at  Waltham  in  said  county,  made  his  certain  promissory 
note  in  writing,  bearing  date  a  certain  day  and  date  therein  mentioned, 
to  wit,  the  day  and  year  aforesaid,  and  then  and  there  delivered  the  said 
promissory  note  to  the  said  Mary  /.  Wright^  then  and  there  and  still 
being  the  wife  of  the  said  Edward  Wright \  by  which  said  promissory 
note  the  said  defendant  then  and  there  promised  to  pay  one  day 
after  the  date  thereof  to  the  said  Mary  /,  Wright^  so  then  being  the 
wife  of  the  said  Edward  Wright^  two  hundred  and  eighty-three  dollars 
and  sixty  cents  with  interest,  for  value  received  by  him,  the  said 
defendant;  by  reason  whereof  the  said  defendant  then  and  there 
became  liable  to  pay  to  the  said  plaintiffs  the  said  sum  of  money  in 
the  said  promissory  note  specified,  according  to  the  tenor  and  effect 
of  said  promissory  note;  being  so  liable,  he,  the  said  defendant,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said at  Waltham  aforesaid,  undertook  and  then  and  there  faithfully 
promised  the  said  plaintiffs  to  pay  them  the  said  sum  of  money  in 
said  promissory  note  specified  according  to  the  tenor  and  effect  of 
the  same. 

1.  Since  the  Married  Woman  act  of  plaintiff  in  a  suit  thereon.    Wright  v. 
18S4  the  husband  of  a  married  woman  Burroughs,  6a  Vt.  264. 
who  is  payee  of  a  note  may,  instead  of  '  ft.  In  Vermont  the  declaration  is  in- 
suing  alone,  join  with  his  wife  as  co-  serted  in  the  writ. 

3  E.  of  F.  P.  —  20  805  Volume  3. 


A%4^.  BILLS  AND  NOTES.  ^\^^ 

[Yet  the  said  defendant,  though  o^t^a  thereto  requested,  has  wholly 
refused  and  ne^lect^d  to  pai)^  the  same  or  any  p^  thei:eof,  either  the 
principal  or  interest,  to  recover  which,  with  ms  costs,  the  plaintiff 
brings  this  suit.]^ 

^th.  And,  for  a  further  ^sA  fourth}  cause  oi  action,  Ntllie  P,  Boss 
complains  o(  the  estate  oi  Jucok,Boss^  deceased,  and*  sayjs'that  the 
said  deciedent,  on  the  6lkt  d^y  o£  July^  ift^lS,  by  his  note,  a  copy  of 
which  is  filed  herewith,  promised  to  pay  the  plaintiff^  by  the  name  of 
Nellie  P.  Lane  the  sum  of  five  hundred^  dollars,  the  copy  of  which 
not^  is  marked  '*  Exhibit  A,*'  and  made  a  part  oC  this  paragraph  of 
complaint,  which  rem.ains  due;  and  wholly  unpaid,  and  the  same,  with 
the  accrued  interest  thereon,  is  due  to  \h%  complainant^  and  she  be- 
lieves sbie  ought  to  recover  the  sum  o£  seven  hundred  dollars  on  said 
note  from  said  estate,  and  she  demands  an  allowance  and  judgment 
accordingly 

t  Against  a  Corporation.^ 

Form  No.  4149. 

» 

(Precedent  in  St.  Louis,  etc.,  R.  Co.  v.  Tiernan,  37  Kan.  608.) 

(jCapiion,) 

The  plaintiff  for  cause  of  action'  says  : 

I.  That  the  defendant  is  a  corporation  duly  organized  under  and  by 
virtue  of  the  general  laws  of  the  state  of  Kansas. 

i 

1.  The  words  within  [  ]  are  added  to  would  be  not  only  a  nullity  but  a  ^t 

make  the  form  complete.  absurdity  unless  it  was  considered  to 

$.  In  a  suit  against  t^e  administra-  be  against  an  administrator  in  his  rep- 
tor  of  tl^e  maker  it  is  su^cient  to  allege  reisentative  capacity*  Jenqings  v, 
nonpayment  by  the  maker,  presen'u-  Wright,  54  Ga.  538. 
tion  of  the  claim  to  the  administrator,  S.  The  other  causes  of  action  in  the 
and  rejecdon  of  it  by  him,  without  fur-  declaration  were  for  goods  sold  and 
ther    alleging    nonpayment    by    him.  4<^livered. 

Nonpayment  is  to  be  assumed  from  his  4.  A  complaint  upon  a  note  executed 
rejection  of  the  claim.  Wise  v,  Hogan,  by  a  corporation  need  not  allege  the 
77  Cal.  184, 188.  A  declaration  against  legal  existence  of  the  corporation,  the 
the  administrator  of  the  maker,  that  authority  of  the  officer  to  sign  it,  or 
does  not  aver  who  the  two  joint  makers  the  consideradon.  Strunk  v.  Smith,  36 
were  or  what  were  the  relations  between  Wis.  631.  But  averment  of  making  im- 
them,  or  what  was  the  given  name  of  plies  delivery.  Wochoska  z^.  Wochoska, 
either,  or  where  the  maker  not  sued  45  Wis.  433.  In  declaring  upon  a  prom- 
resided,  or  whether  he  was  living  or  issory  note  made  by  a  corporation  it  is 
dead,  but  avers  merely  that  the  de-  not  necessary  to  aver  that  the  corpora- 
fendant  was  indebted  to  the  plaintiffs  tion  acted  tntra  vires.  Montague  v. 
on  that  note,  and  that  he  refused  to  pay,  Church  School  Dist.  No.  3,  34  N.  J .  L. 
service  of  which  declaration  the  defend-  21S. 

ant  acknowledged  by  signing  his  name  6.  There  was  a  second  count  on   a 

and  adding  the  words  * 'Administrator  quantum  meruit  for  services  rendered 

de  bonis  non^   estate  of  C.  T.  O'Keefe,  subsequently  to  March  7,  1882,  and  a 

deceased,"  has  been  held  sufficient,  further  demand  of  judgment  therefor. 
The   court   held  that   the  declaration 
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II.  That  the  defendant  is  indebted  to  this  plaintiff  upon  a  promis- 
sory nptc,  pf  ^hich  the  foUomin^  U  «^  cqpy,  to  wit :  (Jierc,  iJie  note  ivas 
set  out  in  kae  verba,)  That  saioT  note  in^$  for  salary  as  president,  rice 
presi^nt  andg€^rfU  muifif^  from  February  5M^  ^^^t  *^  March  7th, 
1882^  and  by  mistake  recital  was  as  ^bovQ  set  ^ort^. 

Wh^efor^  plaintiff  demands  juagm^pt  on  said  not^  z^  di^fo^xxisX,  this 
defendant  in  the  sum  o^  ^  /^w>a«i/ dollars  ^ith  interest  at  ten  per 
cent  per  annum  froi^  J^^ch  ioih^  zS^4 

{Signature  of  Attorney) 

iL  AgftliTrt  AnftmiilOTif  IndOEMK. 

(1)  As  Joint  Maker. 

Form  No.  4.150. 

(Precedent  in  Kansas  City  First  Nat.  Bank  v.  Landis,  34  Mo.  App.  435.) 

iCaf/ion,) 

Plaintiff  for  its  cause  of  action,  states^  that  on  the  twenty-fifth  day 
of  Jqnuap^  '^^»  ^^^^  ^^^  Landis,  under  and  by  the  name  of  J,  K. 
La^idisy^maihe  his  certain  promissory  note,  whereby  for  value  received 
he  promised  to  pay  to  the  order  of  said  Firs/  National  Bank  of  Kan- 
sas City,  Missouri,  the  plaintiff  herein,  at  its  office,  the  sum  of  twelve 
hundred  dollars  with  interest  from  maturity  at  the  rate  of  ten  per  cent, 
per  annum  until  paid. 

That  at  the  time  of  giving  said  note,  the  said  defendant  Behney, 
under  the  name  of  M,  B.  Behney,  endorsed  the  same  on  the  back, 
and  thereby  oecame  a  maker  of  said  note  with  the  said  defendant 
/.  ^.  L^i%£s,  which  said  note  is  herewith  filed  and  made  part  hereof. 
That  on  tlie  day  said  note  became  due,  to  wit:  Feb,  7,  1S88,  the 
said  note  was  diily  presented  for  payment  at  the  office  of  the  said  First 
National  Bank,  junction  of  Main  and  Delaware  streets,  Kansas  City, 
Missouri,  and  payment  thereof  was  refused,  for  the  reason  that  there 
were  no  funds  to  pay  said  note. 

That  on  the  eighth  day  of  February,  1S88,  there  were  paid  upon 
said  note  the  sum  of  eighty-four  dollars  and  forty-two  cents  ($^^.^), 
leaving  a  balance  due  upon  said  note  of  eleven  hundred  and  fifteen  dol- 
lars and  fifty-eight  cents  with  interest  from  February  7,  1S88,  at  the 
rate  of  ten  per  cent,  per  annum,  for  which  sum,  interest  and  costs, 
plaintiff  asks  judgment. 

Beak,  Yeager  df  Ball, 
Attorneys  for  Plaintiff. 

Form  No.  4x51. 

(Precedent  in  Stein  v.  Passmore,  25  Minn.  256.) 

(Caption.) 

[The  plaintiff  above  named  complains  of  the  above  named  defend- 
ant and  says :] 

1.  The  report  of  the  case  states  that  the  mere  formal  allegations  are  omitted. 
Presumably  the  omitted  allegation  is  that  of  the  plaintiff's  incorporation. 
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1.  That  on  thc/wrM  day  oiPebruary,  r874,  the  defendant- ^w.  A. 
Fasstnore  made  and  executed  his  certain  promissory  note,  in  words 
and  figures  following:  to  wit  : 

(^Here  a  copy  0f  the  note  was  set  outy  without  the  name  of  John  W. 
Passmore^  the  anomalous  indorser,) 

2.  That  before  the  same  was  accepted  by  the  plaintiff,  the  payee 
therein  named,  and  on  or  about  the^  sixteenth  day  of  March,  i87-f, 
the  said  defendant  John  fV.  Paslsmore,  for  the  purpose  of  making 
said  note  good,  and  giving  the  same  credit,  signed  the  said  note  as 
maker  thereof,  by  then  and  there  writing  his  name  on  the  back 
thereof,  with  the  date,  in  words  and  figures  as  follows,  viz. :  "  March 
16y  1874,  y.  ^.  Passmore"  and  then  and  there  delivered  the  same  to 
plaintiff,  the  said  payee. 

[3.  That  said  note  is  now  long  overdue,  but  remains  wholly  unpaid 
both  as  to  principal  and  interest. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendants 
for  Jive  hundred  and  Ji/fy-six  and  70-100  dollars,  with  interest  at  ten  per 
cent  ixom.February  4y  1 874)  together  ^ith  the  costs  of  this  action. ' 

/.  N  Castle, 

Attorney  for  Plaintiff.]* 

THE  SAME  —  SHORT  FORM.* 

Form  No.  4x52: 

(Precedent  in  Watson  v.  Barr,  37  S.  Car.  464.) 
(Caption.) 

[The  plaintiff  above  named  complains  of  the  above  named  defend- 
ant and  says:] 

I.  That  this  action  is  founded  upon  an  instrument,  for  the  payment 
of  money  only,  made  and  delivered  by  the  defendants  to  the  plaintiff, 
of  which  the  following  is  a  copy:  ^^  Anderson,  S,  Car.  Feb,  22,  1S8S. 
One  day  after  date  I  promiise  to  pay  IV.  B.  Watson,  or  bearer,  five 
hundred dSid,  sixty-two  and  69-100  dollars,  for  value  received.  Witness 
my  hand  and  seal.  W,  F,  Barr  [L.  5.]  /.  Fec^ter  Brown.  W,  D. 
Brown** — the  last  two  names  being  signed  on  back  of  said  note. 

3.  That  no  part  thereof  has  been  paid,  except  the  sum  of  thirty-nine 
and  91-100  dollars,  balance  of  guano  account,  credited  on  said  note 
May  1,  iS89,  and  there  is  now  due  and  owing  this  plaintiff  on  said 
note  by  said  defendants  the  sum  of  five  hundred  and  sixty-two  and 
69-100  dollars,  with  interest  thereon  at  the  rate  of  seven  per  cent, 
from  Md  of  February,  1S88,  less  said  credit  of  $S9.91  which  plaintiff 
claims  and  demands  judgment  for,  together  with  the  costs  of  this 
action. 

(^Signature  of  Attorney) 

(2)  As  True  Indorser.' 

1.  The  wordf  within  [  ]  have  been  cure  credit  for  the  maker  with  the  payee, 

mdded  to  complete  the  form.  indorses  his  name  upon  the  back  of  a 

9.  See  note  i,  p.  286.  note  is  liable  as  a  true  indorser.     He 

S.  In  New  York^  one  who,  for  the  ac-  formerly  impliedly  gave  authority  to 

commodation  of  the  maker  and  to  se-  the  payee  by  writing  above  his  indorse- 
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Fonn  No.  4153. 

Supreme  Court  of  New  Yark^  County  of  Suffolk. 

'John  Doe^  plaintiff, 

against 
Richard  Roe y  defendant. 

The  plaintiff  above  named,  complaining  of  the  above  named  de* 
fendant,  alleges:^ 

I.  That  on  Xht^  first  day  oi  Aprils  iS96,  ont  John  Fen^  for  value 
received,  executed  to  the  plaintiff  a  certain  promissory  note  in  the 
words  and  figures  following,  to  wit:  {Here  set  out  the  note\  whereby 
he  promised  to  pay  to  the  plaintiff  one  thousand  Ao\\^x%  one  year  after 
the  date  thereof. 

II.  That  before  the  delivery  of  said  note  to  the  plaintiff  and  for 
the  purpose  of  giving  credit  to  said  note  and  procuring  it  to  be  ac- 
cepted by  the  plaintiff,  the  defendant  Richard  Roe  indorsed  his  name 
on  the  back  thereof.* 

III.  That  upon  the  faith  of  said  indorsement  by  the  defendant 
plaintiff  accepted  said  note,  which  said  note  was  after  said  execution 
and  after  said  indorsement  delivered  to  him.^ 

ment  a  first  indorsement  by  himself        8.  The  declaration  should   make  it 

without  recourse.     Such  prior  indorse-  affirmatively  appear  that  the  second  in- 

ment  was  a  mere  matter  of  form  and  dorser  put  his  name  on  the  paper  to 

might  be  made  or  accounted  as  made  give  the  maker  credit  with  the  payee* 

at  any   stage  of  the  suit     Moore  v.  Herrick  v.  Carman,  10  Johns.  (N.  Y.) 

Cross,  19  N.  Y.  327.     An  anomalous  224,  12  Johns.  (N.  Y.)  150;  Tillman  v. 

indorser  of  non-^negotiable    paper   was  Wheeler,  17  Johns.  (N.  Y.)  326.     In  the 

treated  presumptively  as  a  joint  maker,  absence  of  such  allegation  it  will  be 

Cromwell  v.  Hewitt,  40  N.  Y.  491.  presumed  that  such  anomalous  indorser 

The  statute  now  controls.    See  N.  Y.  is  merely  a  second  indorser  and  not 

Sess.  Laws  1897,  c.  612,  §  114.  liable  to  the  payee.    Bacon  v.  Burnham, 

In  Wisconsin  9X^0  an  anomalous  in-  37  N.  Y.  6x4;  Coulter  «/.  Richmond,  59  N. 

dorser  of  negotiable  paper  is  treated  Y.  478;  Phelps  v.  Bischer,  50  N.  Y.  69. 

as  a  true  indorser  upon  allegation  and  It  is  sufficient  to  allege  **  that  as  a  cos- 

proof  that  such  indorsement  was  made  dition  of  said  loan  and  as  security  for 

before  delivery  for  the  security  of  the  the  payment  of  the  same  said  defend- 

payee.     In   complaining  against  such  ants  (meaning  makers)  made  and  exe- 

indorser  it  is  necessary  to  aver  present-  cuted  their  certain  promissory  note  to 

ment  to  the  maker,  refusal  of  payment,  the    said  defendants  George  Hepsher 

and  due  notice  to  such  indorser.    Davis  and  Joseph   Duringer,  who   then  and 

V,  Barron,  13  Wis.  254.  there  indorsed  the  same  to  the  plain- 

1.  Where    an    action    was    brought  tiff."     Meyer  v,  Hebsher,  47  N.  Y.  265, 

against  an  anomalous  indorser,  it  was  268.     It  is  also  sufficient  to  allege  *'  that 

customary   to   use  the  long   form   of  one  Totten  made  his  promissory  note 

declaration  rather  than  the  short  code  payable  to  the  order  of  plaintiff  for 

form.     The  short  code  form  would  re-  value  received  and  delivered  said  note 

quire  the  setting  out  of  a  copy  of  the  in-  to  the  defendant  herein,  who  indorsed 

dorsementas  well  asacopy  of  thenote,  and  for  value  received   delivered  the 

and  even  then  it  was  essential  to  allege  said  note  to  the  plaintiff,  who,  on  the 

as  in  the  long  form  the  special  circum-  faith  of  said  indorsement,  accepted  said 

stances  which  changed  the  relation  of  note."    Smith  t/.  Smith,  37  N.  Y.  Super. 

the  anomalous  indorser  from  that  of  a  Ct.  203. 

second  indorser  to  that  of  an  indorser        S.  The  theory  of  implied  authority  to 

for  the  security  of  the  payee.  Woodruff  the  payee  to  write  above  the  anomalous 

V.  Leonard,  z  Hun  (N.  Y.)  632.     See  indorsement  an  indorsement  by  himself 

also  Bacon  v,  Burnham,  37  N.  Y.  614.  without    recourse  was  originated  by 
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IV.  That  said  note  becainle  due  on  tYit  fourth^  day  of  April,  iS97, 
and  upon  said  day,  if^thin  business  hours,  it  was  duly  presented  by 
the  plaintiff  to  /oAn  Fen  iot  payment  and  payment  thereof  was  by 
him  refused. 

V.  That  upon  the  fifth  day  of  April  plaintiff  gave  notice  to  the 
defendant  that  presentment  of  said  note  had  been  made  to  John  Fen^ 
that  payment  had  been  by  him  refused,  and  that  said  plaintiff  charged 
and  would  hold  the  defendant  liable  upon  his  contract  of  indorse- 
ment. 

VI.  That  said  note  has  never  been  paid  nor  any  part  thereof,  either 
principal  or  interest. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  one  thousand  dollars,  with  interest  thereon  from  April 
Ist^  i8M,  together  with  the  costs  of  this  action. 

Jeremiah  Mason, 
Attorney  for  Plaintiff. 

T.  Agmlnst  Maker  and  Co-payee  who  Refuses  to  Join  in  Suing  Maker* 

Form  No.  4154. 
(Caption,) 

Plaintiff  says  that  defendant,  Richard  Roe,  on  the  first  day  of 
April,  i%96,  made  and  delivered  to  plaintiff  and  one  John  Fen  his 
certain  promissory  note,  in  writing,  payable  to  said  plaintiff  and  said 
John  Fen  jointly,  in  these  words,  to  wit:  (Set  out  a  copy  of  the  iiote)\ 
and  that  said  note  is  due  and  wholly  unpaid. 

That  defendant  yij^Aw  Fen,  prior  to  the  bringing  of  this  suit,  was 
requested  by  plaintiff  to  join  in  said  suit,  but  refused  and  refuses  so 
to  do. 

Wherefore  plaintiff  demands  judgment  against  defendant  Richard 
Roe  for  two  hundred  dollars,  with  interest  thereon  at  the  rate  of  seven 
per  cent,  per  annum  from  \)^^  first  day  of  April,  iS96,  and  for  costs 
of  suit,  including  ^0  as  attorney's  fees;  and  against  the  defendant 
fohn  Fen  for  an  adjustment  of  his  interests  in  the  suit,  and  against 
both  defendants  for  other  proper  relief. 

Jeremiah  Mason, 

Plaintiff's  attorney.* 

w.  Where  Maker's  Name  was  Signed  by  Agent.* 

Cowcn,  J.,  in  Dean  v.  Hall,  17  Wend,  several  payees  jointly,  all  the  payees 

<N.  Y.)  214,  and  was  adopted  by  Chan-  must  be  joined  in  the  action  thereon. 

cellor  Walworth  in  Hall  v.  Newcomb,  Any  such  payee  refusing  to  join  as  a 

7  Hill  (N.  Y.)  416.  party  plaintiff  may  be  made  a  party 

Now   by  statute   such   irregular  in-  defendant.     McNamee  v.  Carpenter,  56 

dorser  is  liable  as  true  indorser  with-  Iowa  276. 

out  invoking  the  aid  of  such  theory.  8.  A  complaint  upon  a  note  signed 

N.  Y.  Laws  1897,  c.  612,  g  114.      The  by  an  agent  of  the  defendant  which 

same   is   true   in   Colorado  and    Con-  avers  that  such  person  "  was  the  law- 

necticut.    Colo.  Sess.  Laws  1897,  c.  64,  ful  agent  of  the  defendant  and  as  such 

§  64;  Conn.  Pub.  Acts  1897,  c.  74,  §  64.  agent   had  the  control,  direction  and 

1.  In  New  York  grace  is  not  allowed  management  of  all  her  business  trans- 

on  any  paper.      N.  Y.  Sess.  Laws  1897,  actions,   ♦    ♦    ♦    and  that  he  as  such 

c-  612^  145.  agent  aforesaid  heretofore  made,"  etc., 

e.  Where  a  note  is  made  payable  to  the  promissory  note  in  question  ;  and 
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'(P^e<ieiit  {n  Hall  v.  Hifrlow,  66  Ind.  449.) 
(Caption.^     .  ^  .    .        / 

The  plaintiff  complaiQS  of  the  defendiints,  and  says^  that  hereto- 
fore, to  wit,  on  the  Wh  day  oi  JutU^  i37<$,  and  for  a  long  time  prior 
thereto,  the  defendant  Samuel  Harlotu^  who  is  a  son  of  his  codef end- 
ant,  Garrett  Harlow^  had  been  engaged  in  buying  and  selling  cattle, 
sheep  and  other  stock,  and  while  so  engaged  he  was  accustomed  to 
use,  employ  and  sign  the  name  of  his  said  father  in  contracts  relat- 
ing to  his  said  business,  and  did  so  use  and  sign  the  name  of  his  said 
father,  with  the  understanding  and  agreement  existing  between  them 
at  the  time  that  he  might  sp  use  the  name  and  credit  of  his  said 
father;  that  the  said  5'a/»»^/ ^ar/^zef  was  accustomed  to  sign  the  name 
of  the  said  Garrett  Harlow  —  who  was  then  unable  to  write  his  own 
name,  —  in  contracts  relating  to  his  said  business,  and  that  he  did  so 
with  the  knowledge,  approbation  and  consent  of  the  said  Garrett^  he, 
the  said  Garrett^  well  knowing  that  the  said  Samuel  was  using  his 
name  and  credit  in  said  business;  that,  at  the  date  aforesaid,  the  said 
SamuelhoTToyit^  of  the  plaintiff,  the  sukn  of  six  hundred  and  seventy- 
two  dollars  ^nd  fifty-eight  cents,  to  be  used  in  2y;id  about  his  said  busi- 
ness, and  did,  for  the  same,  execute  the  joint  note  of  himself  and  the 
said  Garretty  whereby  the  said  defendants  promised  to  p^y  the  plain- 
tiff the  said  sum  of  six  hundred  and  seventy-two  dollars  and  fifty-eight 
cents;  that  on  the  tSxYi  day  of  January^  i87^,  there  was  paid  on 
the  said  note  the  sum  of  two  huitdred  and  sixty-two  dollars  ^nd  forty 
cents,  and  &  copy  of  said  note  is  filed  herewith,  marked  "  Exhibit  A  ", 
and  made  a  part  hereof;  that  the  residue  of  said  note  is  unpaid;  and 
the  plaintiff  says  that  the  said  Garrett  has  acknowledged  the  note 
aforesaid  to  have  been  executed  with  authority,'  and  has  ratified  the 
act  of  the  said  Samuel  in  signing  his  name  thereto.  (^Demand  for 
judgment,)  (Signature  of  attorney) 

z.  Where  PiQree  has  been  Compelled  to  Pay  Holder  at  Maturity.* 

Fonn  No.  4x56. 

(Precedent  in  Columbia  Falls  Brick  Co.  v.  Glidden,  157  Mass.  175.)^ 
(Caption,) 

And  the  plaintiff  says  the  defendants,  then   doing   business  as 

further  that  he  made  the  note  "as  such  ant  by  Charles  A.  Phillip  and  John  T. 
a^ent  for  the  said  defendant  under  and  Abeel,  her  attorneys  in  uict,  made  and 
by  the  direction  and  authority  of  said  delivered,"  etc.,  is  a  sufficient  allega- 
defendant  and  in  the  due  management  tion  that  the  defendant  executed  the 
and  control  of  her  said  business,  and  note.  Their  authority  to  execute  need 
for  the  benefit  of  her  said  business,"  is  not  be  stated  more  specifically  in  the 
Insufficient  for  want  of  an  allegation  absence  of  a  motion  requiring  a  state- 
that  the  note  was  made  by  the  defendant  ment  as  to  the  manner  of  creating  the 
oT  that  she  authorized  or  directed  the  authority.  Abeel  v,  Harrington,  18 
agent  to  make  it,  or  afterward  ratified  Kan.  243. 

his  act.    Oxford  First  Nat.  Bank  v,  Tur-  3.  Compare  the  precedent  in  Luce  v. 

ner,  24  N.  Y.  Supp.  (Supreme  Ct.)  793.  McLoon,  58  Me.  321. 

1.  This  was  in  fact  the  second  para-  4.  In  the  case  from  which  the  prece- 

f  raph  of  the  complaint,  the  first  hav-  dent  is  taken  the  action  was  dismissed 

ing  been  withdrawn  before  trial.  because  the  defendant  maker  had  paid 

8.  The  statement  that  "  the  defend-  the  holder  at  maturity  a  dividend  in 
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copartners  under  the  firm  name  of  Hobbs^  Glidden  &*  Co,y  made  and 
delivered  to  the  plaintiff  their  promissory  note,  a  copy  of  which  with 
the  endorsements  thereon  is  hereto  annexed;  that  thereafter,  and 
before  the  maturity  of  said  note,  the  plaintiff  endorsed  the  same  and 
negotiated  it  for  value ;  that  iat  the  maturity  of  said  note  the  same 
was  presented  for  payment  at  the  Howard  National  Bank^  but  was 
not  paid  whereof  the  plaintiff  had  due  notice,  that  thereafter,  to  wit^ 
on  the  twenty-fifth  day  of  Aprils  iS^,  the  plaintiff  was  compelled  to 
pay,  and  did  in  fact  pay,  to  the  Third  National  Bank  of  Boston^  the 
holder  of  said  note,  on  account  of  the  amount  due  thereon  from  the 
defendants,  the  sum  of  %fifiJlfi  Jfi-IQO^  and  that  no  part  of  the  same 
has  been  paid  to  the  plaintiff.  Wherefore  the  defendants  are  justly 
indebted  to  the  plaintiff  therefor  in  the  sum  of  %^fiJ^  Jfi-lOO^  with 
interest  from  ^/ri/ ;^M,  \%dO. 

\F.  T.  Benner, 

Attorney  for  Plaintiff.] 

Form  No.  4x57. 
(Busw.  &  Wal.  Mass.  Prac.  (3d  ed.)  577.) 

And  the  plaintiff  says  the  defendant  made  and  delivered  to  the 
^plaintiff  his  promissory  note,  a  copy  of  which  with  the  indorsements 
^thereon  is  hereto  annexed;  that  thereafter,  and  before  the  maturity 
of  said  note,  the  plaintiff  indorsed  the  same  and  negotiated  it  for 
value  ;  that  at  the  maturity  of  said  note  the  same  was  duly  presented 
for  payment,  but  was  not  paid,  whereof  the  plaintiff  had  due  notice ; 
that  thereafter  the  plaintiff  was  compelled  to  pay,  and  did  in  fact 
pay,  to  one  John  Fen^  the  holder  of  said  note,  on  account  of  the 
amount  due  thereon  from  the  defendant,  the  sum  oifive  hundred  and 
twenty  dollars,  and  that  no  part  of  the  same  has  been  paid  to  the 
plaintiff  ;  Wherefore  the  defendant  is  justly  indebted  to  the  plaintiff 
therefor  in  the  sum  oifive  hundred  and  twenty  dollars  with  interest. 

y.  Where  Payments  have  been  Hade  on  Note. 

Form  No.  4x58. 

(Mo.  Rev.  Stat.  (1889),  Form  No.  4.) 

{Caption^ 

Plaintiff  states  that  defendant  made  his  promissory  note  to  plain* 
tiff  —  herewith  filed  —  dated  April  i,  i8P5,  for  one  hundred  dollars^ 
payable  one  year  after  date,  with  interest  at  the  rate  of  seven  per  cent, 
per  annum  from  date  ;  that  defendant,  on  August  i,  i8P7,  paid  fifty 
dollars  on  said  note,  and  on  December  i,  i8P7,  paid  ten  dollars, 
which  payments  have  been  entered  as  credits  on  said  note ;  that  the 

insolvency  proportioned  upon  the  full  the  balance.  The  declaration,  how* 
amount  of  the  note.  The  plaintiff  had  ever,  does  not  disclose  the  facts  whiclk 
no  remedy  for  being  compelled  to  pay    defeated  the  acdon. 
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reiQamder  thereof,  note  and  interest,  is  yet  due  plaintiff,  for  which 
he  asks  judgment. 

z.  Where  a  Falae  Hame  has  been  Signed  by  Mistake.* 

Perm  No.  4159. 
(Precedent  in  Miner  v.  Downer,  20  Vt  46a.) 

{Commencement, ) 

For  that  the  said  defendants  at  said  Sharon^  on  the  Hih  day  of 
November^  iSS7j  by  their  note  {fy  mistake  signed  Downer  &*  Dana^ 
though  it  ought  to  have  been  signed  in  the  style  of  partnership  aforesaidy 
and  was  intended  so  to  have  been  signed^  as  said  note  was  given  for  the 
benefit  of  said  company^  and  for  property  which  went  to  the  use  of  said 
company^  dated  on  the  day  and  year  last  aforesaid,  for  value  received, 
promised  the  plaintiff  to  pay  him  or  his  order,  sixty-nine  dollars  on 
demand  with  interest. 

[Yet  the  defendants,  though  often  requested,  have  wholly  refused 
and  neglected  to  pay  the  plaintiff  the  same  or  any  part  thereof, 
either  principal  or  mterest,  to  the  damage  of  the  plaintiff,  as  he  says, 
seventy-five  dollars,  for  which,  with  his  costs,  he  brings  this  suit.]^ 

ft.   For  DeHeieney  After  Sale  of  Collatend. 

Form  No.  4x60. 

(Precedent  in  Jones  v,  Garlington,  44  S.  Car.  533.) 
(Caption.) 

The  plaintiff,  complaining  of  the  defendant  in  the  above  stated 
case,  alleges  :  i.  That  heretofore  the  defendant  executed  to  plaintiff 
his  promissory  note  in  writing,  dated  March  i,  iSPf,  by  which  he 
bound  himself  to  pay  to  plaintiff  the  sum  of  (500,  with  interest  from 
March  i,  i8P£,  at  eight  per  cent,  per  annum,  according  to  the  terms 
of  said  note,  a  copy  of  which  is  as  follows:  ^^ Spartanburg ^  S,  C, 
March  i,  i8Pif.  For  value  received  I  promise  to  pay  to  Wm,  M, 
JoneSj  or  order,  at  Spartanburg,  S,  C,  with  interest  from  date  at 
e^ht  per  cent  per  annum,  ff^OOy  as  follows  :  $100  on  or  before  May 
i,  iS9£y  and  the  balance  on  or  before  October  i,  iS92,  And  in 
order  to  secure  the  payment  of  this  note  I  have  deposited  with  IVm. 

1.  Where  the  defendants  were  sum-  sary.     Montpelier  Bank  v.  Russell,  37 

moned  to   answer  to  the  *'  Bank  of  Vt.  719. 

Montpelier "  and    the  declaration  al-  Where  the  form  of  the  declaration  in 

leged  a  promise    to  the  **  president,  part  was  **  promised  the  plaintiflfs  to 

directors  and  company  of  the  Bank  of  pay  them  one  hundred  dollars  in  three 

MontpeUer/'  the  declaration  was  held  from  the  date  of  said  note ;   and  the 

good  without  any  averment  that  the  plaintiffs  aver  that  the  said  three  months 

*' Bank  of  Montpelier  "and  the*' presi-  from  the  date  of  said  note  have  long 

dent,  directors  and  companv  of  the  since  elapsed,"  it   was  held  that  the 

Bank  of  Montpelier"  were  the  same,  omission  of  the  word  **  months"  in  the 

Montpelier  Bank    v,   Russell,  97  Vt.  averment  of  the  promise  of  the  note 

719.    No  averment  of  the  time  and  did    not   make   the  declaration   bad. 

place  of  the  promise  except  the  state-  Passumpslc  Bank  v,  Goss,  31  Vt.  316. 

roent  of  the  date  of  the  note,  "  dated  at  S.  The  words  within  [  ]  are  added  to 

Richmond,  May  xath,  X853,    is  neces-  make  the  form  complete. 
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M,  Jonesy  as  collateral  security,  ten  shares  of  ^^rtanbur^  Iferqtd 
Publishing  Company  stock,  Nos.  1  to  iO,  inclusive,  being  the  same 
purchased  by  me  from  said  Wm.  M.Jones,  and  in  part  payment  of 
which  this  note  is  given.  And  m  case  the  said  sums,  or  either  of 
them,  are  not  paid  at  maturity,.!  hfcrcby  empower  the  said  Wm,  M. 
Jones  to  sell  the  said  stock,  publicly  or  privately,  to  the  highest  bid- 
der, after  ten  days'  notice  to  me,  and  apply  tTie  same  on  the  payment 
of  this  note,  and  pay  over  any  surplus,  if  any,  to  nie.  (Signed) 
/.  C,  Gariif^ton.  Witness  :  (Signed)  Gio.  W.  Nicmis. "  i.  That  no 
part  thereof  has  been  paid  except  the  sum  of  '$iP^,  received  June  3, 
iS92,  from  sale  of  the  stock  deposited  as  collateral,  Sold  to  the 
highest  bidder  at  public  outcry,  Wter  due  tfotide  and  advertisement 
of  the  same.  3.  That  there  remains  duie  knd  tinpaid  thereon  the 
sum  of  $S2€,i8,  with  interest  thereon  from  October  i,  \W2y  at 
eight  per  cent,  per  annum.  *  Wherefore,  plaintiff  demands  judgment 
against  the  defendant  for  the  sum  of  $if^.^,  With  interest  thereon 
from  October  1,  i8PiP,  and  for  the  costs  and  disbursements  of  this 
action.  {Signature  of  Attorney) 

2.    I]idora««  airikinst  Haker.^ 

a.    ftj  First  In'dorsie. 

(1)  In  General. 

1.  The  indorsee  of  a  note  may  main-  Uiiion  Nat.  Bank,  etc.  v.  Kobertt,  45 

tain    an    action    thereon    in  his  owp  Wis,  373.,     _  r  »  ,   ,.^ 

name    although   the  property  In   the        The  indorsee  of   a  witnessed  note 

note  continues  in  the  indoraer.     Peas-  may  ihaintain   an  action  thereon,  for 

lee  V.  McLoon,  16  Gray  (Mass.)  488;  his  own  use,  in  the  ha^'e  of  the  )>a7'ee. 

Little  V.  Obrien,  9  Mass.  433;  Royce  v,  against  tlie  maker,  after  the  ^expiration 

Barnes,  J I  Met.  (Mass.)  276;  Bowman  of  six  years  and  at  any  time  within 

V.  Wood,  15   Mass.  534;    Brigham  v.  twenty  years  from  the  time  when,  the 

Marean,  7  Pick.  (Mass.)  40;  McCallum  cause  of  action  accrued,  Tf  such  action 

v.  Driggs,  (Fla.  1895)  17  So.  Rep.  407;  is  brought  with  the    cohsent  of   the 

St.  Paul  Title  Ins., etc., Co.  V.Thomas,  payee,  or  if  he  makes  no  objection. 


60  Minn.   140.     As,  for  example,   an  Hodges  v.  Holland^  19  Pick.  iMaai3.)43; 

indorsee     for    collection.      Cross     v,  Sigourney  v.  Severy,  4  Cush.  (Mass.) 

Brown,  (R.  I.  1895)  33  Atl.   Rep.   147.  176;    Drury    v.    Vanncvar,    5    Cush. 

And  the  fact  that  the  note  is  indorsed  (Mass.)  442;   Troeder  v.   Hyams,  153 

in   blank  does  not  change  the    rule.  Mass.  540. 
Mumford  v.  Weaver,  18  R.  I.  801.  In  Mosher  v.  Allen,  16  Mass.  '4$!,  it 

And  so    an    action   by   the  drawer  was  held  that  the  indorsee  could  not 

against  the  acceptor  of  a  draft  may  be  maintain  such  an  action  in  the  name 

maintained  in  the  name  of  the  indorsee  of  the  payee  if  the  payee  objected, 
for  collection.     Regina  Flour  Mill  Co.        But  in  case  of  a  sale  and  delivery  of 

V.  Holmes,  156  Mass.  11.  such  a  note  without  indorsement  the 

One  to  whom  notes  are  transferred  assignee  has  a  right  to  sue  in  the  name 

as  collateral    security   may   maintain  of  the  assignor;  and  this  right  cannot 

an  action  thereon.     Triplett  v.  Foster,  be  controlled  by  the  assignor  or  ob> 

115  N.  Car.  335;  People's  Nat.  Bank  v,  jected   to  by  the  maker  of  the  note. 

Clayton,  66  Vt.  541.     But  his  recovery  Rockwood  v.  Brown,   i  Gray  (Mass.) 

is  limited  to  the  amount  for  which  the  261.      See    also   Jones    v.   Witter,   13 

note  is  pledged  to  him.    Doud  v,  Reid,  Mass.  304;  Grover  v.  Grover,  24  Pick. 

53  Mo.  App.  553.    See  also  St.    Paul  (Mass.)  261;  Stone  v.  Hubbard,  7  Cush. 

Nat.   Bank    v.   Cannon,  46  Minn.  95;  (Mass.)   595;   Walker  v.  Brooks,  las 
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Form  No.  41^ >• 

{Commencement, ) 

For  that  Whereas,  the  said  defendi^dt  hier'etbfote,  to  wit,  on  tht  first 
day  of  January  \n  the  year  of  our  Lord  i^lS\  at  London^  that  is  to 
say,  at  Westminster  in  the  county  of  Middlesex^  made  his  certain  prom- 
issory note  in  writing,  bearing  date  the  day  and  year  jaforesaid,  and 

thereby  then  and  there  promised  to  pay,  tivo  months  after  the  date 
thereof,  to  one  John  Twis^  or  brder  the  sum  of  £fiO  for  value 
received,^  and  then  and  there  delivered  said  promissory  note  to  said 

Mass.    241;    Troeder    v,   Hyams,   153  The  promise  to  pay  *'all  costs  and 

Mass.  540.  ten  per  cent,   on  amoant  for  counsel 

An  indorsee  may  recover  in  an  ac-  fees  if  placed  in  the  hands  of  an  attor- 

tion  against  the  malcer  notwithstand-  ney  for  suit  '*   does   not    destroy   the 

ing  the  fact  that  the  note  was  returned  negotiability  of  the  note  and  the  protiaise 

to  him  by  his  indorsee  for  the  purpose  travels  with  the  paper.     See,  for  a  long 

of  bringing  suit  without  erasing  his  in-  list  of  authorities  in  support  of  this 

dorsement.      Berney    v.    Steiner,    108  proposition,     Stapleton    v»    Louisville 

Ala.  III.  See  also  Henderson  v,  Davis-  Bankin|[  Co.,  ^s  &a.  803. 

son,  157  111.  379.  The  stipulktioh  in  a  promissory  note 

An  indorsement  without  naming  an  to  pay  attorney's   fees  if  the  note  is 

indorsee  does  not  deprive  the  indorser  collected  by  suit  does  hot  destroy  the 

of  a  right  of  action  in  his  own  name,  negotiability  of  the  note.    Overton  v. 

Daniel  v,  Royce,  96  Ga.  566;  Middleton  Matthews,    35   Ark.    146 ;    Traders  v. 

V.  Griffith,  57  N.  J.  L.  443.  Chidester.  41  Ark.  34a.     But  the  stipu- 

1.  See  the  pcecedefnls  in  3  Chit.  PI.  lation  itself  if  void.     Boozer  v,  Ander- 

(1816;,  10;   I  Went.  PI.  378;  Deiu  v,  son,  42  Ark.  167. 

R^gnier,  37  Kan.  96;  Lenoir  v.  Broad-  Contra,  —  A  proiUise  to  pay  expenses 

head,  50  Ala.  58;  Berney  v,  Steiner,  of  collection  destroys  negotiability  of 

108  Ala.  112.  note.     Decorah    First    Nat.    Bank    v, 

A  vramlia  to  pay  attnraay'a  hm  is  valid  Laughlin,  4  N.  Dak.  391. 

and  does  not  affect  the  negotiability  of  ProvisloU  for  .attorney's  fees  void. 

the  note.     Sperry  v,  Horr,  33  Iowa  184;  Laws  N.  Dak.  (1889),  g  i,  c.  16. 

Tholen  v.  Duffy,  7  Kan.  405;  Sharp  v.  Formerly     destroyed    negotiabijitj. 

Barker,  II  Kan.  381;  Stanley  V.  Farmers*  Garretson    y,   Purdy,  3   Dakota  178; 

Bank,  17  Kan.  593;  Seaton  v,  ScoviUe,  Wood  t/.  Noirth,  84Pa.  St.  407  ;  Jones  v. 

18  Kan.  433;  Brahan  v,  Clarksville  First  Radatz,  (Minn.  1880)  6  N.  W.  Rep.  800  ; 

Nat.  Banic,  73  Miss.  366;  Meacham  v,  Trenton  First  Nat.  Bank  v,  Gi^,  63  Mo. 

Pinson,  60  Miss.  317;  Eyrich  v»  Capital  34 ;  Samstag  v.   Conley,  64  Mo.  476  ; 

State  Bank,  67  Miss.  60.     The  agree-  Lowe   v.    Bliss,   34   111.   168 ;  Read  v. 

ment  in  a  note  to  pay  reasonable  attor-  McNulty,    I3   Rich.   L.   (S.  Car.)  445  ; 

ney's  fees  is  valid.     Mathews  v.  Nor-  Austin  v.  Burns,  16  Barb.  (N.  Y.)  643. 

man,  42   Ind.  176.     And  even   if  the  9.  No   averment  of  consideration  is 

agreement  to  pay  such  attorney's  fees  necessary  in  declaring  against  an  in- 

wcre  invalid,  the  complaint  would  not  dorser.     Miller    v,   Mclntyre,   9    Ala. 

be  rendered  insufficient  by  an  allega-  638  ;  Nesbit  v.    Bradford,  6  Ala.  746 ; 

tion  of  the  value  of  the  attorney's  fees.  Rigby  v.  Norwood,  34  Ala.  139. 

Stin^ley  v.  Lafayette  Second  Nat.  Bank,  And  the  same  is  true  in  an  action  by 

42  Ind.  580  the  indorsee  against  the  maker.     Cal- 

Thc  promise  to  pay  attorney's  fees  is  lahan  v.  Crow,  91  Hun  (N.  Y.)  346. 
valid  and  does  not  destroy  the  nego-  Consequently  the  donee  of  a  note 
tiabxlity  of  the  note.  Dorsey  v,  Wolfe,  may  sue  on  it,  and  the  validity  of  the 
142  111.  589.  And  where  the  note  pro-  gift  cannot  be  controverted  by  the 
▼ides  that  the  attorney's  fee  is  to  be  maker  or  his  creditors.  Hulley  v, 
*'  recovered  as  a  part"  of  the  note  *'  or  Chedic,  (Nev.  1894)  36  Pac.  Rep.  783. 
by  separate  suit,  plaintiff  must  declare  In  a  suit  by  the  indorsee  against  the 
specially  for  the  fee  in  order  to  recover,  maker  it  will  avail  nothing  to  the  de- 
Wolf  V.  Dorsey,  38  111.  App.  303.  fendant  that  the  paper  is  silent  as  to 
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John  Twis,  And  the  said  John  Twis^  to  whom,  or  to  whose  order 
the  payment  of  said  sum  of  money  in  the  said  promissory  note  speci- 
fied was  to  be  made,  after  the  making  of  the  said  promissory  note 
and  before  the  payment  of  said  sum  of  money  therein  specified,  to 
wit,  on  the  same  day  and  year  aforesaid,^  at  Westminster  aforesaid, 
in  the  county  aforesaid,  indorsed  the  said  promissory  note;  by  which 
said  indorsement  he,  the  said  John  Twis  then  and  there  ordered  and 
appointed  the  said  sum  of  money  in  the  said  promissory  note  specified 
to  be  paid  to  the  said  plaintiff,  and  then  and  there  delivered  the  said 
promissory  note  so  indorsed  as  aforesaid  to  the  said  plaintiff;^  (JJ 

the  consideradon.     Byram  v.  Hunter,  Giesen  v.  Van  Giesen,  lo  N.  Y.  316 ; 

36  Me.  217 ;  Underhill  v.   Phillips,  10  Lent  v.  New  York,  etc.,  R.  Co.,  130  N. 

Hun  (N.  Y.)  591.  Y.  504;  Witherhead  v,  Allen,  4  Abb. 

Where  the  note   is   silent  as  to  the  App.  Dec.  (N.  Y.)  628  ;  Broome  v,  Tay. 

consideration,   in  a  suit  between  the  lor,  76  N.  Y.  564. 

original  parties, the  plaintiff  should  aver  An  allegation  that  the  plaintiff  be- 

and  prove  a  consideration.     Bourne  tr.  came  the  owner  of  the  note,  set  out,  by 

Ward,  51  Me.  191.  purchase  was   held  sufficient  on   de- 

If  it  appears  on  the  face  of  the  note  murrer.    Prindle  v,  Caruthers,  15  N.  Y. 

that  it  was  given  *'  for  value  received,"  435. 

this  is  prima  facie  evidence  of  a  suffi-  An  allegation  that  a  note  for  value 

cient  consideration.    Clark  v,  Peabody,  received  lawfully  came  into  the  posses* 

22  Me.  500.  sion  of  the  plaintiff  is  a  sufficient  alle- 

1.  Where    the    indorsement    is    not  gation  of  title   in    plaintiff.     Lee    «. 

dated,  the  legal  presumption  is  that  it  Ainslie,  4  Abb.  Pr.  (N.  Y.  C.  Pl.)  463. 

was  antecedent  to  the  maturity  of  the  An   allegation  that  the  plaintiff  » 

note.     Smith  v,  Nevlin,  89  111.  193  ;  Pet-  now  the  bona  fide  owner  and  holder, 

tis  V,  Westlake,  4  111.  535  ;  Mobley  v,  without  showing  how  he  acquired  such 

Ryan,  14  III.  51  ;  Richards  v.  Betzer,  53  ownership,  is  sufficient.     Holstein  v. 

111.  466  ;  Clarke  v.  Johnson,  54  111.  296  ;  Rice,  15  How.  Pr.  (N.Y.  Supreme  Ct.^  !• 

George  v.  Cutting,  46  N.  H.  130.  An  allegation   that    the  instrument 

A  promissory  note  in  the  hands  of  was  delivered,   indorsed,   transferred 

one  who  is  not  a  purchaser  for  value  and  assigned  to  the  plaindff  implies 

is  subject  to  the    same    defenses   as  that    he   is    the    owner   and    holder, 

though  it  were  in   the   hands  of   the  Mitchell  v,  Hyde,  12  How.  Pr.  (N.  Y. 

original  holder.    Sturges  v.  Miller,  80  Supreme  Ct.)  460;  Farmers',  etc..  Bank 

111.  241 ;  Harpham  v,  Haynes,  30  111.  v,  Wadsworth,  24  N.  Y.  547. 

404.  Where  ownership  is  once  shown  in 

9.  In  an  action  on  a  promissory  note  the    plaintiff,  its  continuance   is    pre- 

by  an  indorsee  (assignee)  against  the  sumed  and  need  not  be  alleged.    Van 

maker  the  complaint  must    aver  the  Rensselaer  v.  Bonesteel,  24  Barb.  (N. 

assignment    or    contain    some    other  Y.)  365. 

averment  showing  the  plaintiff's  own-  An  allegation  that  the  note  was  in> 

ership  of  the  note  ;  otherwise  a  judg-  dorsed  by  the  payees  without  alleging 

ment  bv  default  will  be   reversed  on  that  it  was  delivered  to  plaintiff  is  noc 

error.  Douglas  tr.  Beasley,  40  Ala.  142;  sufficient  upon  demurrer.     Gurnee  9. 

Browder  v,  Gaston,  30  Ala.  677.  Beach,  40  Hun  (N.  Y.)  108. 

"  Which  said  note  is  now  the  prop-  If  an  indorsement  to  the  plaintiff  is 

erty  of  plaintiff"  is  a  sufficient  aver-  alleged,  an   allegation  that  he  is  the 

ment  of  the   plaintiff's   ownership  of  owner  and  holder  of  the  note  is  un-> 

the  note.   Clark  v,  Moses,  50  Ala.  336  ;  necessarv.  Connecticut  Bank  v.  Smith* 

Morris  v.  Poillon,  50  Ala.  403.  9  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  168  ^ 

The  material  allegations  in  an  action  17  How.  Pr.  (N.  Y.  Supreme  Ct.)  487. 

on  a  promissory  note  are  the  making.  If  the  plaintiff  became  the  owner  hf 

the    transfer,  and    the    nonpayment,  assignment,  the  complaint  should  stale 

Without  the   concurrence  of  all,    the  that  fact,  but  need  not  state  whether 

complaint  would  not  show  a  cause  of  there     was     any     consideration. 


action.     Wright  v.   Deering,  2  Misc.     whether  it  was  in  writing  or  by  paroL 
Rep.  (N.  Y.  C.  PI.)   296,  HHng  Van    Horner  v.  Wood,  15  Barb.  (N.  Y.)  371  \ 
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the  plaintiff  be  the  second  or  subsequent  indorsee^  the  other  indorsements 
should  be  here  pleaded)\  by  means  whereof  and  by  force  of  the  statute 
in  such  case  made  and  provided,  the  said  defendant  then  and  there 
became  liable  to  pay  the  said  plaintiff  the  said  sum  of  money  in  the 
said  promissory  note  specified  According  to  the  tenor  and  effect  of 
the  said  promissory  note,  and  being  so  liable  he,  the  said  defendant, 
in  consideration  thereof  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid,  under- 
took and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay 
him  the  said  sum  of  money  in  the  said  promissory  note  specified 
according  to  the  tenor  and  effect  thereof.  {Here  insert  money  counts^ 
count  for  interest^  and  account  stated.  There*  being,  no  privity  of  contract 
between  the  indorsee  and  maker  of  the  note,  it  is  not  usucU  to  add  any 
other  counts.  Conclusion  as  follows ': )  Yet  the  said  defendant,  not 
regarding  his  said  promise  and  undertaking,  but  contriving  and 
fraudulently  intending  craftily  and  subtly  to  deceive  and  defraud  the 
said  plaintiff  in  this  behalf,  hath  not  yet  paid  the  said  sum  of  money 
or  any  part  thereof  to  the  said  plaintiff,  although  often  afterwards 
requested,^  but  the  said  defendant  to  pay  the  same  or  any  part 

Vogel  V,  Babcock,  x  Abb.  Pr.  (N.  Y.  dorsement,  but  he  must  show  by  aver* 

Supreme  Ct.)  176.  ndent  how  he  acquired  title  to  the  note. 

A  complaint   on   a    non-negotiable  Keller  v,  Williams,  49  Ind.  504 ;  Bas- 

note   to  charge  one  who  had  written  com  v.  Toner,  5  Ind.  App.  229. 

his  name  on  the  back  of  it  must  allege  In  an  action  against  an  indorser  on 

that  he  did  so  with  the  intent  to  be-  his  indorsement,  the  complaint  must 

come  liable  as  maker  or  guarantor,  contain  not  only  a  copy  of  the  Indorse- 

Cawley  v,   Costello,  15  Hun   (N.  Y.)  ment,  but  also  an  allegation  referring 

303.  thereto.     Sinker  v.   Fletcher,  61   Ind. 

Where  the  complaint  does  not  allege  376 ;  Davisson  v,  Wilson,  80  Ind.  391. 

that  the  instrument  was  made  payable  1.  It  is  not  necessary  to  aver  and 

to  bearer  or  order,  it  will,  on  demurrer,  prove  the  presentment  of  a  promissory 

be  deemed  non-negotiable.     Cawley  v,  note  for  payment  at  the  time  and  place 

Costello,  15  Hun  (N.  Y.)  303.  named   therein  to  enable  the  plaintiff 

That  the  note  sued  on  was  not  trans-  to    maintain    his    action    against  the 

ferred   to   the   plaintiff    by    any    one  maker.     Lyon  v,  Williamson,  37  Me. 

authorized  to  transfer  it  is  a  good  de-  149  ;    Dockray  v.   Dunn,  37  Me.  443  ; 

fense.     Reynolds  v.  Roth,  61  Ark.  3x7.  Patterson  v,  Vose,  43  Me.  552  ;  Remick 

The  indorsement  and  delivery  of  the  v,  O'Kyle,  I3  Me.  340 ;  Bacon  t/.  Dyer, 

note    to    the    plaintiff    need    only   be  12  Me.   19 ;    Blackstone  Nat.  Bank  v. 

pleaded  to  show  title  in  the  plaintiff.  Lane,  80  Me.  165;  Carley  v,  Vance,  17 

That  he  is  the  owner  and  holder  of  the  Mass.  389  ;  Wallace  v,  M'Connell,  13 

note  is  a  legal  conclusion  and  need  not  Pet.  (U.  S.)  136  ;    Foden   v.  Sharp,  4 

be  pleaded.    Poorman  v.  Mills,  35  Cal.  Johns.  (N.  Y.)   183  ;    Wolcott  v.  Van 

118 ;    Pryce  v,  Jordan,  69  Cal.    571 ;  Santvoord,    17    Johns.    (N.    Y.)    348 ; 

Frost  V.  Harford,  40  Cal.  165  ;  Monroe  Caldwell  v,  Cassidy,  8  Cow.  (N.  Y.) 

V.  Fohl,  72  Cal.  568 ;  Shasu  Bank  v.  271  ;  Watkins  v.  Crouch,  5  Leigh  (Va.) 

Boyd,  99  Cal.  606.  522  ;    Bowie    v,   Duvall,    i   Gill   &   J. 

The  assignee  of   a  note  suing  the  (Md.)  175  ;  Weed  v.  Van  Houten,  9  N. 

maker  should  show  by  the  averments  J.    L.   189 ;    M'Nairy  v.  Bell,   i   Yerg. 

of   his  complaint  the  mode  in  which  (Tenn.)  502 ;   Mulherrin  v.   Hannum, 

the  assignment  was  made,  and  if  made  2  Yerg.  (Tenn.)  81 ;  Eastman  v,  Fifield, 

otherwise    than     bv    indorsement    he  3  N.  H.  333. 

must  make  the  assignor  a  party.    Bar-  But  the  rule  is  otherwise  in  an  ac- 

cus  V.  Evans,  14  Ind.   381.     See  also  tion  against  the  indorser.     Watkins  v. 

Keeler  v.  Williams,  49  Ind.  504.  Crouch,  5  Leigh  (Va*)  522  ;  Magruder 

Where  an  indorsee  sues  the  maker,  v.  Union  Bank,  3  Pet.  (U.  S.)  87  ;  Mun- 

he  need  not  set  out  a  copy  of  the  in*  roe  v,  Easton,  2  Johns.  Cas.  (N.  Y.) 
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thereof  hath  hitherto  wholly  refused  and  still  refuses,^  to  the  damage 
of  the  said  plaintiff  of  j£50;  and  therefore  h^  bfjrings  his  suit,  &c. 

CONNKCTICUT. 

(Cofin.  Pr^.  A<^t  (il79)*  ^^'  ^^SO 

I.  On  May  Ist^  i87^,  the  defendant,  by  his  note,  promised  to  pay 
to  the  order  of  one  William  Brawn  %S00  (sixty  days  after  date),  for 
value  received. 

2.'  Said  Brown  indorsed  the  same  to  the  plaintiff. 

3.  The  plaintiff  stilt  owns  said  note,  and  it  has  not  been  paid. 

The  plainti^  claims  %ISf60  damages.^ 

KENTUCKY. 


(Biaiitts  Ky.  €94$  $01.) 


Lee  Circuit  Court. 


Williafn  Jo^hnsM^  plaintiff, ) 

against  >  Petition. 

Richard  Gore^  defendant.    ) 

The  piaintiS,  William  Johnson^  says  that  the  defendant  Richard 

75  ;  Towosend  v.  Star  Wagon  Co.,  10  Ajid  where  a  note  is  made  payable 

Neb.  61$.  on  demand  at  a  certain  place,  a  d^> 

If  the  maker  was  ready  at  the  time  mand  at  that  place  is  requisite  to  tbe 
and  place  named  in  the  note  to  pay  the  maintenance  of  the  action.  Brigham 
same,  that  is  matter  of  defense  to  be  v.  Smith,  16  N.  H.  974.  See  also  East- 
pleaded  and  established  by  him  ;  and  man  v.  Fifield,  3  N.  H.  333 ;  Sander- 
his  plea,  to  be  good,  must  state  that  he  son  v.  Bowes,  14  East  500 ;  Dickinson 
was  ready  to  pay  the  money  at  the  v.  Bowes,  16 East  no;  Bowes  r.  Ho we» 
time    and  place   named,  that  he  has  5  Taunt  30. 

ever  since  been  ready  there  to  pay  the  An  averment  that  the  note  was  pre- 

same,  and  that  he  brings  the  money  sented  to  the  maker  at  maturity  fur  pay- 

into  court  for  the  plaintiff.      Lyon  v.  meot,  and  payment  thereof  demanded, 

Williamson,   37    Me.    149 ;    Carley  v,  but    that   the  same  was  not  paid,  of 

Vance,  17  Mass.  389 ;  Wallace  v.  M'Con-  all  which  due  nodce  was  given  to  the 

nell,  13  Pet.  (U.  S.)  136.  indorser,     is     a    sufficient    averment 

In  Rowe  v.  Young,   2  Brod.    &    B.  of    presentment,   refusal  and    notice. 

165,  6  E.  C.  L.  83,  it  was  held  by  the  Fisk  v.  Miller,  63  CaL  367 ;   Young  v. 

House  of   Lords  that  if  a  bill  of  ex-  Miller,  63  Cal.  303. 

chang^e  be  accepted  payable  at  a  par-  1.  A     complaint     by    an    indorsee 

ticular  place  the  declaration  in  an  ac-  against  the  maker   of    a    promissory 

tion  on  such  bill  against  the  acceptor  note  must  contain  an  averment  of  noa- 

must  aver  presentment  at  that  place,  payment    or     present     indebtedness, 

and   the  averment    must  be    proved.  Wright  v.  Deering,  a  Misc.  Rep.  (N.  Y> 

In  this  case  the  opinions  of  the  twelve  C.  PI.)  296. 

judges  were  taken  and  laid  before  the  The  petition  must  allege  that  there 

House  of  Lords.     Eight  of  the  judges  is  due  on  the  note  in  suit  a  specific  sum 

sustained   the   doctrine  of   the  King's  from   the   defendant  to  the    plaintiff. 

Bench  holding  that  no  demand  need  be  Gage  v.  Roberts,  12  Neb.  276  ;  Spell, 

averred  or    proved.      The    House    of  man  v.  Frank,  18  Neb.  I  to. 

Lords  nevertheless  reversed   the  case  8.  Compare  the  declaration  substan- 

and  settled    the   rule  as  stated.     See  tially  set  forth  in  Preston  v.  Mann,  35 

opinions  of  the  judges,   appendix   to  Conn.  118 

Rowe    V,  Young,  2  Brod.   &  B.   x8o  ;  See  also  the  precedent  in  Williams  v. 

6  E.  C.  L.  9a  National  Bank,  70  Md.  347. 
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Gpre^  by  writing  dat^d  May  1st,  iS8f,  which  h^  signed  and  delivered 
to  oqc  Arthur  P.  Minckner,,  and  w^ich  with  s^d  Art J^r  P.  Mifych- 
ner^s  indorsement  thereon  is  filed  herewith,  prohiisedr  to  pay  to  the 
said  Ariftur  P.  Mif^chner  five  kundj^ed,  dollaijS,  sipc,  oiQnt;h^  after  the 
said  date;  that  saidf  Arf?iur  /'.  Mtfukner,,  with  his,  wntt^^  indorse- 
ment upon  said  not^  assigned  and  delivered  it  to  the.  plaintiff,  and 
that  the  defendant  has  not  paid  any  part  oi  said  money,  or  any 
interest  ther^n,  either  to  the  said  Arthur  P,  Minchner  6t  to  the 
plaii^tiff. 

Wherefore,  the  plaintiff  asks  for  judgment  against  the  defendant 
for  said  money,  and  interest  thereon  from  November  1st,  i8J5,  and 
costs. 

Henry  B.  Hutchings, 

Attorney  for  Plaintiff. 

MASSACHUSETTS. 

(Bqbw.  ft  Wal.  Mass.  Prac.  (3d  ed.)  577-) 

^ails'flf      \  Middlesex  Superior  Coui:t. 
M^^dR^.  \  ^^^i^^iff*^  Declaration. 

And  the  plaintiff  says,  the  defendant  made  a  promissory  note,  a 
copy  of'  which  with  the  indorsement  thereon  is  hereto  annez<^,  pay- 
able to  one  J(^hn  Fen,  or  order;  and  that  said  John  Fen  indoi:sed  &aid 
note  to  the  plaintiff,  and  the  defendant  owes  the  plaintiff  the  amount 
of  said  note,  with  interest. 

MINNESOTA. 

Pom  No.  4165. 

State  of  Minnesota,  )  District  Court, 

County  of  Ramsey,  \  Second  ^m^ka^X  District 

John  Doe,  plaintiff,      ) 

against  \  Complaint. 

Richard  Roe,  defendant.  ) 

The  plaintiff  above  named,  complaining  of  the  defendant  above 
named,  alleges:  That  heretofore  the  defendant  Richard  Roe  made 
and  delivered  to  John  Fen  his  promissory  note,  in  writing,  dated  the 
first  day  of  March,  i8P7,  and  thereby  promised  to  pay  to  the  order 
of  said  John  Fen  the  sum  of  one  thousand  dollars  sixty  days  after  said 
date,  at  the  city  of  St,  Paul,  with  interest  at  the  rate  of  seven  per 
cent,  per  annum  until  payment  of  said  note.  That  thereafter,  and 
on  tht  fifteenth  day  of  March,\W7,  szidjohn  Fen  duly  indorsed  and 
delivered  said  note  to  said  John  Doe,  the  plaintiff  herein,  for  a 
valuable  consideration.^ 

1.  A  complaint  alleging  that  before  tiff.     Frasier   v,   Williams,    15    Minn. 

maturity  the  note  sued  on   was,  for  288.     See    also    Hayward    v.    Grant, 

▼alne  received,  sold,  transferred,   in-  13  Minn.  165;  Cobbott  v,  Radford,  17 

dorsed,  and  delivered  to  the  plaintiff,  Minn.  320;  Perldns  v.  Merrill,  37  Minn, 

sufficiently  alleges  title  in  the  plain-  40. 
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That  plaintiff  is  now  the  owner  and  holdjcr  of  said  note;  that  said 
note  is  now  due,  that  payment  thereof  ha$  been  duly  demanded  4iid 
that  no  part  of  the  same  has  been  paid. 

Wherefore,  plaintiff  demands  judgment  against  said  defendant  for 
the  sum  of  one  thousand  AoWzts,,  and  interest  thereon  at  the  rate  of 
^eviH  per  cent,  per  annum  from  and  since  said  first  day  of  March^ 
i8P7,  and  for  the  costs  and  disbursements  of  this  action. 

^ohn  B,  Brisbiny 

l)a.ttd /une  IS,  iS97.  Attorney  for  Plaintiff. 

MISSOURI. 

Pom  No.  4166. 

(Bums'  Anno.  Prac.'Code  Mo.  (1896),  1977.) 

.ff*.  C.  Tindally  plaintiff,       \      In  the  Circuit  Court,  Barton  county* 

against  >  state  of  Missouri.    To  the  term* 

John  A.  Talbot,  defendant. )  i8P7. 

Plaintiff  states  that  defendant,  by  his  promissory  note,  herewith 
filed,  dated  the  1st  day  of  March,  i8P7,  promised  to  pay  out  Charles 
Peabody,  or  order,  five  hundred  dollars,  three  months  after  date, 
for  value  received,  with  interest  thereon  at  the  rate  of  six  per 
cent,  per  annum  from  date  till  paid.  Plaintiff  says  that  said 
Peabody,  on  the  15th  day  of  March,  i897,  assigned,  by  indorse- 
ment, (or  in  writing,  herewith  filed,)  and  delivered  said  note  to 
plaintiff.  Defendant,  on  the  1st  day  oi  June,  i8P7,  paid  one  hundred 
dollars  to  plaintiff,  and  the  remainder  of  said  note  and  interest  are 
yet  due  plaintiff,  for  which  he  asks  judgment. 


NEBRASKA. 

Form  No.  4167. 
(Precedent  in  Sanborn  v.  Hale,  is  Neb.  319.) 

Amended    petition    in    the    District   Court    for   Madison  County, 

Nebraska. 
Luther  C.  Sanborn  and  Judson  L  Follett, 
doing  business  at  Sioux  City,  state 
of  Iowa,  under  the  firm  name  and  style  of 
Sanborn  6*  Follett,  plaintiffs, 
against 
D,  A,  HcUe,  defendant. 

The  plaintiffs  say  :  ist.  This,  their  action,  is  founded  upon  a  prom- 
issory note,  of  which  the  following  is  a  copy  : 

*'i^SO.OO,  Madison  coymty.  Neb,,  June  27th,  i87.f.  For  value 
received,  we  jointly  and  severally  promise  to  pay  to  the  Madison 
County  Joint  Stock  Company,  or  order,  the  sum  of  two  hundred  and 
fifty  dollars,  as  follows  :  $76.00  on  or  before  the  ISth  day  of  October, 
1S74,  and  ^^.00  every  ninety  days  thereafter  until  the  full  amount  is 
paid.  D.  A,  If  ale." 
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On  the  back  of  the  note  is  the  following  indorsement  thereon,  to 
wit : 

"  Pay  Sanborn  &*  FoHeti^  or  order,  without  recourse. 

"/.  B,  Gibbs,  President. 

"y.  D,  Hoover^  Secretary, 

"  Madison  County  Joint  Stock  Co, " 

2d.  There  are  no  credits  thereon. 

3d.  The  defendant,  D.  A.  HcUty  is  liable  as  maker  on  said  note. 

4th.  There  is  due  from  the  defendant  to  the  plaintiff  on  said  note 
the  sum  of  two  hundred  and  fifty  dollars,  which  they  claim,  with  ten 
per  cent,  interest  on  %15,00  thereof  from  October  ISth^  A.  D.  i87jJ; 
with  ten  per  cent,  interest  on  ^.00  thereof  from  January  16th, 
i875;  with  ten  per  cent,  interest  on  $^,00  thereof  from  the  15th 
day  of  April,  A.  D.  iS75 ;  with  ten  per  cent,  interest  on  ^6.00 
thereof  from  the  16th  A^j  oi  July,  A.  D.  i875;  with  ten  per  cent, 
interest  on  %fi6,00  thereof  from  the  16th  day  of  October,  A.  D.  i875  ; 
with  ten  per  cent,  interest  on  ^$6.00  thereof  from  January  16th, 
A.  D.  \%76\  with/^«  per  cent,  interest  on  ^6.00  thereof  from  April 
16th,  A.  D.  iS76;  and  with  ten  per  cent,  interest  on  ^f26.00  thereof 
from  Jufy  16th^  A.  D.  iS76,  and  for  which  they  ask  judgment.^ 

Geo.  B.  Fletcher, 

Attorney  for  Plaintiffs. 


NEW   YORK. 

Form  No.  4168. 

(Precedent  in  Moody  v.  Andrews,  39  N.  Y.  Super.  Ct.  303.) 

'  {Caption.) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court  that  at  the  several  times  hereinafter  mentioned,  the 
defendants  were  partners  doing  business  under  the  firm  name  of 
Andrews  <&•  Sandford.  That  the  said  defendants  heretofore  at  the 
city  of  New  York  made  their  promissory  note  in  writing,  bearing 
date  on  the  2Jiih  day  of  January,  i87-fc  whereby  they  promised  to 
pay  six  months  after  the  date  thereof  to  the  order  of  themselves,  for 
value  received,  the  sum  of  sixteen  hundred  and  sixty-six  dollars  and 
sixty-six  cents,  and  the  said  defendants  thereupon,  and  before  the 
maturity  thereof,  endorsed  the  said  note,  and  so  endorsed,  the  same 
was  passed  and  delivered  to  the  plaintiff,  and  although  the  said  note 
became  due  and  payable  before  the  commencement  of  this  action, 
yet  the  defendants  have  not  paid  the  same.  And  the  plaintiff 
further  says  that  he  is  now  the  lawful  owner  and  holder  of  the  said 
note,  and  that  the  defendants  are  justly  indebted  to  him  thereupon 
in  the  sum  of  sixteen  hundred  and  sixty-six  dollars  and  sixty- six  cents 

1.  The  defendant  demurred  to  this  was  reversed  on  appeal,  the  supreme 

petition  on  the  ground  that  it  did  not  court  being  of  the  opinion  that  the  peti- 

contain  facts  sufficient  to  constitute  a  tion  was  good.     See  Sanborn  v.  Hale» 

cause  of  action.    The  trial  court  sus-  12  Neb.  318. 
tained  the  demurrer ;  but  the  decision 
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principal,  together  with  interest  thereon  from  the  ^th  day  of  July^ 

1874. 

Wherefore  the  platnttff  deoMUid*  judgment  against  the  defendants 
for  the  principal  sum  and  interest. 

%r€  pf  Attorney) 


Form  No.  4169. 

Supreme  Court  —  Suffolk  County. 

John  Doi^  plaintiff,  ) 

against  >  Complaint. 

Richard  RoCy  defendant.  ) 

The  above  named  plaintiff  complains  and  for  cause  of  action 
alleges :  That  the  defendant  Richard  Roe,  on  the  first  day  of 
Marchy  i8P7,  made  and  delivered  to  John  Fen  his  certain  promis- 
sory note  in  writing,  bearing  date  the  day  and  year  aforesaid ; 
wherein  and  whereby  he  promised  to  pay,  sixty  days  after  the  date 
thereof,  to  said  John  Fen^  or  order,  the  sum  of  one  thousand  dollars, 
for  value  received,  with  interest  at  the  rate  of  six  per  cent,  per 
annum  from  date  until  paid.  That  afterwards,  and  before  the  ma- 
turity of  said  note,  the  said  John  Fen^  for  a  valuable  consideration, 
indorsed  and  delivered  the  same  to  the  plaintiff,  John  Doe^  who  is 
now  the  owner  and  holder  thereof. 

That  at  maturity  said  note  was  presented  and  payment  thereof 
demanded  and  refused. 

That  said  defendant  has  not  paid  said  note  or  any  part  thereof, 
and  is  justly  indebted  to  the  plaintiff  in  said  entire  sum  and  in- 
terest thereon  as  aforesaid. 

Wherefore  plaintiff   demands   judgment  against  said  defendant 
for  the  sum  of  one  thousand  dollars,  and  interest  thereon  at  the  rate ' 
of  six  per  cent,  per  annum  from  and  since  Xh^t  first  day  of  Marchy 
i8P7,  together  with  his  costs  and  charges.^ 

Ben;.  F,  Butler ^ 

PIff's  Atfy, 

Dated  June  i,  i8P7.  {Office  fir*  P,  O.  Address.) 

SOUTH   CAROLINA. 

Form  No.  4170. 

John  Doe,  Plaintiff,  )  Complaint  on  Promissory  Note.    Endorsee 

Richard  J^rSef  endant. )  *«^»«*  ^''^'''- 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 

1.  Compare  the  precedents  in  White  10  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  134  ; 
V.  Joy,  13  N.  Y.  83 ;  Phoenix  Bank  v.  Genet  v.  Sayre,  12  Abb.  Pr.  (N.  Y.  Su- 
Donnell,  40  N.  Y.  411 ;  Connecticut  preme  Ct.)  347  ;  Sammet  v,  Monshel* 
Bank  v.  Smith,  9  Abb.  Pr.  (N.  Y.  Su-  mer,  27  N.  Y.  Supp.  (Supreme  Cl)  279 ; 
preme  Ct.)  168  ;  Osgood  v.  Whittelsey,     Treadwell  t/.Hoffman,5  Daly  (N.Y.) 207. 
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this  court.  That  Richard  JRae^  the  above  named  defendant,  at  Co- 
lumbia^ in  the  county  of  Richland^  made  his  promissory  note,  bearing 
date  on  the  Jirst  day  of  March  in  the  year  one  thousand  eight  hun- 
dred and  fdnety-seven^  whereby  he  promised  to  pay,  tdnety  days  after 
the  date  thereof,  to  John  Fen^  for  value  received,  the  sum  of  one 
thousand  dollars,  and  delivered  the  said  note  to  the  said  John  Fen. 

That  the  said  John  Fen^  before  the  maturity  of  the  said  note, 
endorsed  and  delivered  the  same  for  a  valuable  consideration  to 
John  DoCy  the  above  named  plaintiff,  who  is  now  the  owner  and 
holder  thereof. 

That  the  said  defendant  has  not  paid  the  said  note  or  any  part 
thereof. 

Wherefore  the  said  plaintiff  demands  judgment  against  the  said 
defendant  for  the  sum  of  one  thousand  dollars  principal,  with  interest 
from  the  first  day  of  March^  i8P7,  together  with  all  costs  and 
expenses  of  this  action. 

Robert  Y,  HaynCy 

Plaintiff's  Attorney. 

TENNESSEE. 

Form  No.  4x71. 
(Precedent  in  House  v.  Wakefield,  2  Coldw.  (Tenn.)  325.) 

{Caption.^ 

The  plaintiff  sues  the  defendant  on  a  note,  executed  by  R,  W. 
Johnson  and  John  F,  House,  and  here  to  the  court  shown^  on  the 
16th  of  December y  iSSS,  at  C/arkst'i/Ie^  for  the  sum  of  one  thousand 
and  fifty-one  dollars  and  fifty  cents,  payable  at  the  Planters'  Bank 
of  Tennessee  in  favor  of  J.  O.  Shachelford ;  by  him  endorsed  to 
plaintiff  ;  and  the  same  note,  not  being  paid  at  maturity,  was  duly 
protested  —  of  all  of  which  the  defendants  had  notice.  The  note, 
with  charges  and  interest  thereon,  remains  unpaid. 

(2)  On  an  Instrument  Payable  at  a  Particular  Place. 

Form  No.  4x72. 

(Precedent  in  a  Sannd.  Pl.  745'.) 
(jCommencement, ) 

For  that  whereas,  the  said  defendant  heretofore,  to  wit,  on  the 
first  ^3j  oi  January  \n  the  year  of  our  Lord,  i8i5,  at  London,  that 
is  to  say,  at  Westminster  in  the  county  of  Middlesex,  made  his  cer- 
tain promissory  note  in  writing,  bearing  date  the  day  and  year  afore- 
said, and  thereby  then  and  there  promised  to  pay  at  Messrs.  Drum- 
monds  b*  Co.,  bankers,  Charing  Cross,  two  months  after  the  date 
thereof,  to  on^  John  Twis,  Esq.,  or  order,  the  sum  of  £,60,  for  value 
received,  and  then  and  there  delivered  the  said  promissory  note  to 
the  said  John  Twis.  And  the  said  John  Twis,  to  whom  or  to  whose 
order  the  payment  of  the  said  sum  of  money  in  the  said  promissory 
note  specified  was  to  be  made,  after  the  making  of  the  said  promissory 
note  and  before  the  payment  of  the  said  sum  of  money  therein  speci- 
fied, to  wit,  on  the  day  and  year  aforesaid,  at  Westminster  aforesaid, 
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in  the  county  aforesaid,  indorsed  the  said  promissory  note,  by  which 
said  indorsement  the  ^^dJohnTwis  then  and  there  ordered  and 
appointed  the  said  sum  of  money  in  the  said  promissory  note  speci- 
fied to  be  paid  to  the  said  plaintiff,  and  then  and  there  delivered  the 
said  promissory  note  so  indorsed  as  aforesaid  to  the  said  plaintiff ; 
(//■  the  plaintiff  be  a  second  or  subsequent  indorsee^  here  insert  the 
second  and  third  indorsements)  and  the  said  plaintiff  avers  that 
afterwards,  to  wit,  on  the  ^rst  day  of  March  in  the  year  aforesaid, 
at  the  said  Messrs.  Drummonds  &'  Co.^  bankers,  at  Charing  Cross 
afterwards,  to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
the  said  promissory  note  was  duly  presented  and  shown  to  and  at 
the  said  Messrs.  Drummonds  &*  Co,^  at  Charing  Cross  aforesaid,  for 
payment  thereof,  and  payment  of  the  said  sum  of  money  therein 
specified  was  then  and  there  duly  required  according  to  the  tenor 
and  effect  of  the  said  promissory  note ;  but  that  neither  the  said 
Messrs.  Drummonds  &*  Co,  nor  the  defendant,  nor  any  person  or 
persons  on  behalf  of  the  said  defendant  did  or  would  at  the  time 
when  the  said  promissory  note  was  so  presented  and  shown  for  pay- 
ment thereof  as  aforesaid,  or  at  any  time  before  or  afterwards,  pay 
the  said  sum  of  money  therein  specified  or  any  part  thereof,  but 
wholly  neglected  and  refused  so  to  do ;  of  all  which  said  several 
premises  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid,  had 
notice,  by  means  whereof,  etc.  {Conclude  as  in  Form  No,  4.161^  in- 
serting additional  counts  as  directed  in  said  form,) 

ALABAMA. 

Form  No.  4x73. 

(Precedent  in  Bemey  v.  Steiner,  108  Ala.  112.)^ 
(Caption,) 

The  plaintiffs  claim  of  defendant  the  sum  of  two  thousand  dollars 
and  interest  due,  by  a  certain  promissory  note  made  by  the  defend- 
ant at  Birmingham^  Alabama,  on  the  6th  day  of  September^  iSP^,  and 
payable  to  the  order  of  the  defendant,  the  maker  thereof,  on  the  6th 
day  of  December y  iS93,  at  Steiner  Brothers'  bank,  in  said  city.  The 
said  note  was  duly  indorsed  by  the  defendant  to  the  plaintiffs. 
Plaintiffs  aver  that,  the  said  note,  with  interest  from  maturity,  is 
past  due  and  unpaid,  etc.     (Conclusion.) 

(Signature  of  Attorney) 

1.  **  It  seems  to  be  well  settled  gen-  note  in   the   holder,  if  the  owner,  as 

erally  that  the  possession,  and  produc-  completely  as    can    be  done  by  any 

tion  by  the  plaintiff  of  a  note  sued  on,  other  mode,  and  it  is  unnecessary  for 

with  the  blank  indorsement  of  the  de-  the  indorsement  to  be  filled  up  before 

fendant,  who  is  the  maker,  payee  and  going  to  the  jury.     Riggs  v,  Andrews, 

indorser  of  the  same,  is /rx'ma /<iW^  evi-  8  Ala.  628;    Sawyer  v,  Patterson.   11 

dence  of  his  ownership  of  the  note,  and  Ala.  523;    Pickett  v.  Stewart,   12  Ala. 

in  the  absence  of  rebutting  proof  shows  202.     And  an  agent  to  whom  a  note 

his  right  to  maintain  the  action  in  his  indorsed  in  blank  has  been  transmitted 

own   name.**     Haralson,  J.,  in  Bemey  for  collection  may  sue  on  it  in  his  own 

V.  Steiner,  108  Ala,  116.  citing  Lake-  name.   The  principal  alone  has  the  right 

tide  Land  Co.  v,  Dromgoole,  89  Ala.  to  object.     Bancroft  v.  Paine,  15  Ala. 

505.     A  blank  indorsement  vests  the  834;  Goodman  v.  Walker,  30  Ala.  483. 
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ARKANSAS. 

Form  No.  4x74. 
(Precedent  in  Dougherty  v.  Edwards,  35  Ark.  84.) 

State  of  Arkansas,  )  ^ 
County  of  Phillips,  f  ^^• 

John  Dougherty  demands  of  Charles  A,  Edwards  money  which  he 
owes  to  and  unjustly  detains  from  him  :  For  that  on  the  16th  day 
oiOctobery  iS66y  the  defendant  made  his  promissory  note,  now  here 
to  the  court  shown,  and  thereby  promised,  seventy  days  after  the 
date  thereof,  to  pay  to  James  C.  Ward  or  order,  %5B0  10-100,  at 
the  office  of  Gregory ^  Evans  ^'Johnson,  in  Memphis,  Tennessee  ;  and 
the  said  Ward  indorsed  the  said  note,  before  any  payment  thereon, 
to  the  plaintiff,  said  indorsement  being  here  to  the  court  shown  ; 
whereby  the  defendant  became  liable  to  pay  the  said  money  to  the 
plaintiff  ;  yet  he  hath  not  paid  thereof,  to  said  plaintiff's  damages 
$550,  and  thereupon  he  brings  his  suit.^ 

(Signature  of  Attorney) 

FLORIDA. 

Form  No.  4175. 
(Precedent  in  McCallum  v.  Driggs,  35  Fla.  278.) 

(Caption.) 

John  S.  Driggs  by  Cooper  &*  Cooper,  his  attorneys,  sues  Archibald 
McCallum  and  Jonathan  C.  Greeley,  for  that  whereas  the  defendant 
Archibald  McCallum,  on  the  28th  day  of  April,  A.  D.  \Z8S,  made  his 
promissory  note  in  writing  and  delivered  the  same  to  John  S. 
Sammis,  and  thereby  promised  to  pay  to  the  order  of  John  S.  Sammis 
Jive  hundred  dollars  at  the  Florida  Savings  Bank,  for  value  received, 
twelve  months  after  the  date  thereof,  and  the  said  defendant, 
Jonathan  C  Greeley,  then  and  there  at  the  time  of  the  making  of 
said  note  by  Archibald  McCallum,  as  aforesaid,  and  before  the 
delivery  of  the  said  note  to  John  S,  Sammis  as  aforesaid,  by  writing 
his  name  on  the  back  of  said  note  (to  wit:  **y.  C  Greeley,''  thereby 
meaning  Jonathan  C  Greeley),  in  consideration  of  the  premises,  to- 
wit:  the  promises  and  undertakings  expressed  in  and  by  said  note, 
promised  and  undertook  to  pay  to  the  order  of  John  S.  Sammis  the 
amount  of  said  note,  agreeable  to  the  tenor  and  effect  of  the  same, 
and  thereby,  then  and  there  became  and  made  himself  an  original 

1.  The  failure  to  entitle  the  declara-  sufficient  to  sustain  a  judgment  by  de- 

tton  of  the  court,  being  ground  only  fault.     It  was  objected  that  the  com- 

for  special  demurrer  at  common  law,  plaint  contained  no  allegation  that  the 

is    not     now     cause     for     demurrer,  defendants  were  copartners  when  the 

Dougherty  v.  Edwards,  25  Ark.  84.  note  was  made  and  that  the  firm  made 

8.    Thi8«   declaration,     though    not  it,  and  also  that  it  contained  no  aver- 

drawn  in  accordance  with  the  prece-  ment  of  a  promise  to  pay.     The  court 

dents,  was  held  sufficient.     Dougherty  said    that    the    complaint    was    open 

V.  Edwards,  25  Ark.  84.  to  criticism  in  respect  to  both  objec- 

See    the    precedent    in    Hallock    v.  tions,   but  that  it  was  not    radically 

Jaudio,  34  Cal.  168,  which  was  held  defecdve. 
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promisor  and  maker  of  said  note.  And  the  said  John  S,  Sammis 
afterwards  endorsed  the  same  to  plaintiff  before  maturity  of  said 
note,  whereby  the  said  plaintiff  became  the  holder  and  payee  of  said 
note,  by  the  order  and  endorsement  of  said  John  S.  Sammis^  as  afore- 
said, whereof  the  said  Archibald  McCcUlum  and  Jonathan  C.  Greeley 
had  notice,  and  then  and  there,  in  consideration  of  the  premises, 
promised  to  pay  the  amount  of  the  said  note  to  said  plaintiff,  accord- 
ing to  the  tenor  and  effect  thereof.  2nd.  And  at  the  time  of  the 
making  of  said  promissory  note  hy  Archibald  McCallum^  to-wit:  on 
the  28th  day  of  April  A.  D.  i&95  and  before  the  delivery  of  said 
note  by  the  said  Archibald  McCallum  to  John  S.  Sammis,  thereby 
promising  to  pay  Jive  hundred  dollars  to  the  order  of  John  S,  Sammis 
twelve  months  after  date,  at  the  Florida  Smnngs  Bank,  Jonathan  C. 
Greeley,  wrote  his  name  on  the  back  of  said  note,  to-wit:  "y.  C 
Greeley,'*  meaning  thereby  Jonathan  C,  Greeley,  whereby  the  said 
Jonathan  C,  Greeley  made  himself  a  party  to  said  note,  and  under- 
took and  assured  its  payment  according  to  the  tenor  and  effect  of 
said  note,  to  the  holder  and  payee  thereof,  and  the  said  note  having 
been  then  and  there  delivered  by  the  said  Archibald  McCallum  to  the 
said  John  S.  Sammis,  with  the  name  of  Jonathan  C,  Greeley  written 
on  the  back  of  said  note  aS  aforesaid,  the  S2i\d  John  S.  Sammis 
endorsed  said  note  generally  and  delivered  same  to  plaintiff,^  who 
thereby  became  the  holder,  endorsee  and  payee  of  said  note,  the 
said  note  being  made  payable  to  the  order  of  John  S.  Sammis,  and 
the  said  general  endorsement  of  John  S,  Sammis;  accompanied  by 
the  delivery  of  said  note,  being  the  order  of  the  said  John  S.  Sammis 
in  the  premises.  Of  all  which  the  said  defendants  Archibald  McCallum 
and  Jonathan  C  Greeley  had  notice. 

{^ffere  were  inserted  the  allegations  of  maturity,  presentment  for  pay- 
ment, nonpayment,  notarial  protest  and  notice.  The  original  note  was 
attached  to  the  declarcUion,) 

{Signature  of  Attorn^) 

ILLINOIS. 

Form  No.  4176. 

(Precedent  in  Zimmerman  v.  Wead,  18  111.  304.) 
{Caption.) 

rfezektah  M.  IVead,  who  sues  for  the  use  of  the  Illinois  Central 
Railroad  Compat^,  plaintiff,  complains  of  Charles  W.  Zimmerman, 
who  was  summoned,  etc.,  defendant,  in  a  plea  of  the  case  on 
promises,  for  that  the  said  defendant  heretofore,  to  wit,  on  the  1th 
day  of  November  A.  D.  18^,  at  and  within  the  county  and  state  afore- 
said, made  his  certain  note  in  writing,  of  that  date  thereby,  by  the 


1.  A  declaration  on  a  note  by  a 
holder  other  than  the  payee  is  de^ct- 
ive  in  substance  if  it  does  not  allege 
that  the  note  was  indorsed.  Hooker 
V,  Gallagher,  6  Fla.  351.  See  also  the 
precedents  in  Kilcrease  v.  White,  6 
rla.  46;  Rice  v.  Goodenow,  Tappan 
(Ohio)  126. 


In  an  action  by  an  indorsee,  onlv  the 
fact  of  the  indorsement  neea  be 
pleaded;  the  further  averment  that  the 
plaintiff  is  the  owner  and  holder  of 
the  note  and  is  entitled  to  receive  the 
money  due  thereon  will  be  treated  as 
surplusage.  Poorman  v.  Mills,  35  Cal. 
118. 
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name  of  C.  fV.  Zimmerman^  pramising  to  pay  to  the  order  of  William 
Kdlogg  {by  the  tiame  of  William  Kellogg)^  at  the  office  of  N,  B.  Cur- 
iiss  C9*  Co.y  in  the  city  of  Peoria^  Illinois^  the  sum  of  $76^,  eight 
months  after  the  date  thereof,  for  value  received.  And  the  said 
Kdlogg^  by  his  signature,  in  writing,  on  the  back  of  said  note,  after- 
wards, on  the  same  day  {signed  William  Kellogg)  ordered  and  assigned 
said  note  to  be  paid  to  the  plaintiff,  of  which  defendant  had  notice. 
Yet  the  said  defendant,  his  promises  aforesaid  not  regarding,  hath 
not  paid  said  note,  nor  the  sum  of  money  therein  specified,  either  at 
office  of  the  said  N.  B,  Curtiss  &*  Co,,  in  the  city  of  Peoria,  afore- 
said, nor  to  the  said  plaintiff,  although  the  time  specified  in  said 
note  for  the  payment  thereof,  hath  long  since  elapsed ;  but  to  pay 
the  same  or  any  part  thereof  hath  hitherto  refused  and  still  doth 
refuse,  to  the  damage  of  the  said  plaintiff  of  %1,000,  whereof  he 
brings  suit,  etc.^  Wead^r*  Williamson, 

Attorneys  for  Plaintiff. 

THE  SAME  WITH  COMMON  COUNTS. 

Form  No.  4177. 

In  the  Circuit  Court  of  Cook  County, 

Term,  A.  D.  i8P7. 

State  of  Illinois, 
Cook  County. 


j-ss. 


John  Doe,  Plaintiff  in  this  suit,  by  John  Van  Arman,  his  attorney, 
complains  of  Richard  Roe,  the  defendant  in  this  suit,  summoned, 
etc.,  of  a  plea  of  trespass  on  the  case  on  promises. 

For  that  Whereas,  the  said  defendant  heretofore,  to  wit,  on  the 
Isi  day  of  March  in  the  year  of  our  Lord  oae  thousand  eight  han- 
dred  and  ninety-seven,  at  the  Chicago  National  Bank,  to  wit,  at  the  city 
of  Chicago,  in  the  county  aforesaid,  made  his  certain  note  in  writing, 
commonly  called  a  promissory  note,  bearing  date  the  day  and  year 
last  aforesaid,  and  then  and  there  delivered  the  said  note  to  John 
JFtn,  by  which  said  note  the  said  defendant,  by  the  name,  style,  and 
description  of  Richard  Roe,  promised  to  pay  to  the  order  oi  JoAn 
JFen,  by  the  name,  style,  and  description  oi  John  Fen,  sixty  days  after 
the  date  thereof,  the  sum  of  one  thousand  dollars,  for  value  received. 
And  the  said  John  Fen,  to  whom  or  to  whose  order  the  payment  of 
the  said  sum  of  money  in  the  said  note  specified  was  to  be  made  as 
aforesaid,  afterwards,  and  before  the  payment  of  the  said  sum  of 
money  mentioned  in '  the  said  note,  or  any  part  thereof,  and  also 
before  the  time  limited  and  appointed  by  the  said  note  for  the  pay- 
ment thereof*  to  wit,  on  the  same  day  and  year,  and  at  the  place 
aforesaid,  indorsed  the  said  note  in  writing,  and  by  that  indorse- 
ment ordered  and  appointed  the  said  sum  of  money  in  the  said  note 

1.  See  also  the  precedent  in  Gad  by  tf.  before  maturity;  and  in  an  acdon  by 

McCleave,  59  111.  183.  the  assignee  against  the  maker  it  de- 

S.  Where  the  assignment  of  a  prom-  volves  upon  the  defendant  to  overcome 

issory  note  is  without  date,  the  law  this  presumption  by  proof.     Richards 

raises  the  presumption,  subject  to  be  v,  Betzer»  53  III.  466;  Clarke  v.  Jt>hn- 

rebutted,  that  the. transfer  was  made  son,  54  111.  296;  White  v.  Weaver,  41 
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specified  to  be  paid  to  the  said  plaintiff,  John  Dae,  or  order,  and 
then  and  there  delivered  the  said  note,  so  endorsed  as  aforesaid,  to 
the  said  plaintiff,  of  which  said  indorsement,  so  made  thereon  as 
aforesaid,  the  said  defendant  afterwards,  to  wit,  on  the  same  day 
and  year,  and  at  the  p/lace  aforesaid,  had  notice.  By  reason  whereof, 
and  by  force  of  the  statute  in  such  case  made  and  provided,  the  said 
defendant  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of 
money  in  the  said  note  specified,  according  to  the  tenor  and  effect 
of  the  said  note  and  of  the  said  indorsement  so  thereon  made  as 
aforesaid;  and  being  so  liable,  the  said  defendant,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  same  day  and  year,  and  at  the 
place  aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  plaintiff  well  and  truly  to  pay  unto  the  said  plaintiff  the 
said  sum  of  money  in  the  said  note  specified,  according  to  the  tenor 
and  effect  of  the  said  note  and  of  the  said  indorsement  so  thereon, 
made  as  aforesaid. 

And  whereas,  also,  the  said  defendant  afterwards,  to  wit,  on  the 
Jst  day  of  March  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  nifuty-seven,  in  said  county,  became  and  was  indebted  to  the 
said  plaintiff  in  the  further  sum  of  one  thousand  dollars,  of  lawful 
money  of  the  United  States  of  America,  for  money  before  that  time 
lent  and  advanced  by  the  said  plaintiff  to  the  said  defendant,  and  at 
the  special  instance  and  request  of  the  said  defendant.  And  in  the 
like  sum  for  other  money  by  the  said  plaintiff  before  that  time  paid, 
laid  out,  and  expended  for  the  said  defendant  and  at  the  like  special 
instance  and  request  of  the  said  defendant.  And  in  the  like  sum 
for  other  money  by  the  said  defendant  before  that  time  had  and 
received  to  and  for  the  use  of  the  said  plaintiff.  And  in  the  like 
sum  for  other  money  before  that  time  and  then  due  and  owing  the 
said  plaintiff  for  interest  upon  and  for  the  forbearance  of  divers 
other  sums  of  money  before  that  time  and  then  due  and  owing  from 
said  defendant  to  said  plaintiff.  And  in  the  like  sum  for  goods, 
wares,  and  merchandise  before  that  time  sold  and  delivered  by  the 
said  plaintiff  to  the  said  defendant  at  the  like  special  instance  and 
request  of  the  said  defendant.  And  in  the  like  sum  for  the  price 
and  value  of  work  then  done  and  material  for  the  same  provided  by 
the  said  plaintiff  for  the  said  defendant  and  at  the  like  special 
request  of  the  said  defendant.  And  being  so  indebted,  the  said 
defendant  in  consideration  thereof  afterwards  to  wit,  on  day  and 
year  aforesaid,  and  at  the  place  last  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff  well  and  truly  to  pay 
unto  the  said  plaintiff  the  several  sums  of  money  in  this  count 
mentioned,  when  the  said  defendant  should  be  thereunto  afterwards, 
requested. 

And  whereas,  also,  the  said  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  at  the  place  last  aforesaid,  accounted 

III.  409;  Cisne  v,  Chidester,  85  111.  523;  the   note  to    the   plaintiff    imports   a. 

Hearson    v,    Grandine,     87    111.    115;  delivery.      No    express    averment    of 

Smith  V,  Nevlin,  89  111.  195;  Depuy  v,  delivery  is  necessary.      Chester,  etc.,. 

Schuyler,  45  111.  ^ot.  Coal,  etc.,  Co.  v,  Licklss,  72  111.  521. 
An  averment  that  the  payee  indorsed 
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together  with  the  said  plaintiff  of  and  concerning  divers  other  sums 
of  money  before  that  time  due  and  owing  from  the  said  defendant 
to  the  said  plaintiff,  and  then  and  there  being  in  arrear  and  unpaid, 
and  upon  such  accounting  the  said  defendant  then  and  there  was 
found  to  be  in  arrear  and  indebted  to  the  said  plaintiff  in  the  further 
sum  of  one  thousand  dollars  of  like  lawful  money  as  aforesaid.  And 
being  so  found  in  arrear  and  indebted  to  the  said  plaintiff,  the  said 
defendant  in  consideration  thereof  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  at  the  place  last  aforesaid,  undertook 
and  then  and  there  faithfully  promised  the  said  plaintiff  well  and 
truly  to  pay  unto  the  said  plaintiff  the  sum  of  money  last  mentioned, 
when  the  said  defendant  should  be  thereunto  afterwards  requested. 
Nevertheless,  the  said  defendant  {although  often  requested^  etc,^  to 
unt^  on  the  day  when  the  said  note  became  due  and  payable ^  according 
to  the  tenor  ami  effect  thereof ^  and  oftentimes  since ^  to  wity  at  the  place 
last  aforesaid,)  has  not  yet  paid  the  said  several  sums  of  money  above 
mentioned,  or  any  or  either  of  them,  or  any  part  thereof,  to  the 
said  plaintiff,  but  to  pay  the  same,  or  any  part  thereof,  to  the  said 
plaintiff  the  said  defendant  has  hitherto  wholly  neglected  and 
refused,  and  still  does  neglect  and  refuse,  to  the  damage  of  the  said 
plaintiff  of  one  thousand  dollars,  and  therefore  the  said  plaintiff 
brings  suit,  etc. 

John  Van  Arman, 

Plaintiff's  Attorney. 

(8)  Declaration  on  Two  Notes. 

Form  No.  4x78. 

In  the  Circuit  Court  of  Cook  County, 

Term,  A.  D.  i8P7. 

State  of  Illinois,  ) 

Cook  County.     )  ^^' 

John  Doe^  the  plaintiff  in  this  suit,  by  John  Van  Arman^ 
his  attorney,  complains  of  Richard  Roe,  the  defendant  in  this  suit, 
summoned,  etc.,  of  a  plea  of  trespass  on  the  case  on  promises. 

For  that  whereas,  the  said  defendant  heretofore,  to  wit,  on  the 
1st  day  of  March  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-seveny  at  the  Chicago  National  Bank,  to  wit,  at  the 
city  of  Chicago  in  the  county  aforesaid,  made  his  certain  note  in 
writing,  commonly  called  a  promissory  note,  bearing  date  the  day 
and  year  last  aforesaid,  and  then  and  there  delivered  the  said  note 
to  John  Fen,  by  which  said  note  the  said  defendant,  by  the  name, 
style,  and  description  of  Richard  Roe,  promised  to  pay  to  the  order 
of  John  Fen,  by  the  name,  style,  and  description  of  John  Fen,  sixty 
days  after  the  date  thereof,  the  sum  of  one  thousand  dollars,  for  value 
received.  And  the  said  John  Fen,  to  whom  or  to  whose  order  the 
payment  of  the  said  sum  of  money  in  the  said  note  specified  was  to 
be  made  as  aforesaid,  afterwards,  and  before  the  payment  of  the 
said  sum  of  money  mentioned  in  the  said  note,  or  any  part  thereof, 
and  also  before  the  time  limited  and  appointed  by  the  said  note  for 
the  payment  thereof,  to  wit,  on  the  same  day  and  year,  and  at  the 
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place  aforesaid,  indorsed  the  said  note  in  writing,  and  by  that 
indorsement  ordered  and  appointed  the  said  sum  of  money  in  the 
said  note  specified  to  be  paid  to  the  said  plaintiff, yi7A«  Doe^  or  order, 
and  then  and  there  delivered  the  said  note,  so  indorsed  as  afore- 
said, to  the  said  plaintiff,  of  which  said  indorsement,  so  made 
thereon  as  aforesaid,  the  said  defendant  afterwards,  to  wit,  on  the 
same  day  and  year,  and  at  the  place  aforesaid,  had  notice.  By 
reason  whereof,  and  by  force  of  the  statute  in  such  case  made  and 
provided,  the  said  defendant  became  liable  to  pay  to  the  said  plain- 
tiff the  said  sum  of  money  in  the  said  note  specified,  according  to 
the  tenor  and  effect  of  the  said  note  and  of  the  said  indorsement 
so  thereon  made  as  aforesaid;  and  being  so  liable,  the  said  defendant, 
in  consideration  thereof,  afterwards,  to  wit,  on  the  same  day  and 
year,  and  at  the  place  aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff  well  and  truly  to  pay  unto  the 
said  plaintiff  the  said  sum  of  money  in  the  said  note  specified, 
according  to  the  tenor  and  effect  of  the  said  note  and  of  the  said 
indorsement  so  thereon  made  as  aforesaid. 

And  also,  for  that  whereas,  the  said  defendant  afterwards,  to 
wit,  on  the  1st  day  of  April  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  mnety-seven,  at  Cook  county,  to  wit,  at  the  city  of 
Chicago^  in  the  county  aforesaid,  made  his  other  certain  note  in 
writing,  commonly  called  a  promissory  note,  bearing  date  the  day 
and  year  last  aforesaid,  and  then  and  there  delivered  the  said  note 
to  the  said  plaintiff  John  Doe^  in  and  by  which  said  note  the  said 
defendant,  by  the  name,  style,  and  description  of  Richard  Roe^ 
promised  to  pay  to  the  order  of  the  said  plaintiff,  by  the  name, 
style,  and  description  of  John  Doe^  for  value  received.  By  reason 
whereof,  and  by  force  of  the  statute  in  such  case  made  and  pro- 
vided, the  said  defendant  became  liable  to  pay  to  the  said  plaintiff 
the  said  sum  of  money  specified  in  the  said  note  last  mentioned 
according  to  the  tenor  and  effect  of  the  said  note;  and  being  so 
liable,  the  said  defendant  in  consideration  thereof,  afterwards,  to 
wit,  on  the  same  day  and  year  last  aforesaid,  and  at  the  place  last 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  well  and  truly  to  pay  unto  the  said  plaintiff  the  said 
sum  of  money  in  the  said  note  specified  according  to  the  tenor  and 
effect  of  said  note  last  mentioned. 

{Add  common  counts^  49nd  sccount  stated  as  in  Form  No.  4^77.) 

Nevertheless,  the  said  defendant  (although  often  requested,  etc., 
to  wit,  on  the  day  when  the  said  notes  became  due  and  payable, 
according  to  the  tenor  and  effect  thereof,  and  oftentimes  since,  to 
wit,  at  the  place  last  aforesaid,)  has  not  yet  paid  the  said  several 
sums  of  money  above  mentioned,  or  any  or  either  of  them,  or  any 
part  thereof,  to  the  said  plaintiff,  but  to  pay  the  same,  or  any  part 
thereof,  to  the  said  plaintiff  the  said  defendant  has  hitherto  wholly 
neglected  and  refused,  and  still  does  neglect  and  refuse,  to  the 
damage  of  the  said  plaintiff  of  two  thousand  dollars,  and  therefore 
the  said  plaintiff  brings  suit,  etc. 

/ohn  Van  Arman, 

Plaintiff's  Attorney. 
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b.  B  J  Salnaqoeiit  Indone^. 

Form  No.  4179. 
(Conn.  Prac.  Act  (1879),  No.  214.) 

1.  On  May  Isty  i87^,  the  defendant,  by  his  note,  promised  to  pay 
to  the  order  of  one  William  Brown^  %S00  {sixty  days  after  date\  for 
value  received. 

2.  The  same  was  by  the  indorsement  of  the  said  Brown^  and  of 
Aaron  Brown  and  Charles  Dorman  (or  and  others)^  transferred  to 
the  plaintiff. 

3.  The  plaintiff  still  owns  said  note,  and  it  has  not  been  paid. 
The  plaintiff  claims  %560  damages. 

Pom  No.  4180. 

In  the  Circuit  Court  of  Cook  County, 

Term,  A.  D.  i8P7. 

State  of  Illinois, ) 

Cook  County,     j  *^- 

John  Doe,  the  plaintiff  in  this  suit,  by  John  Van  ArmaUy  his  attor- 
ney, complains  of  Richard  Roe,  the  defendant  in  this  suit,  summoned, 
etc.,  of  a  plea  of  trespass  on  the  case  on  promises. 

For  that  whereas,  the  said  defendant  heretofore,  to  wit,  on  the 
1st  day  of  March  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  mnety-seven,  at  the  Chicago  NcUional  Bank,  to  wit,  at 
the  city  of  Chicago,  in  the  county  aforesaid,  made  his  certain  note  in 
writing,  commonly  called  a  promissory  note,  bearing  date  the  day 
and  year  last  aforesaid,  and  then  and  there  delivered  the  said  note 
to  John  Fen,  by  which  said  note  the  said  defendant,  by  the  name, 
style,  and  description  of  Richard  Roe,  promised  to  pay  to  the  order 
of  John  Fen,  by  the  name,  style,  and  description  of  John  Fen,  sixty 
days  after  the  date  thereof,  the  sum  of  one  thousand  dollars,  for 
value  received.  And  the  said  John  Fen,  to  whom  or  to  whose  order 
the  payment  of  the  said  sum  of  money  in  the  said  note  specified  was 
to  be  made  as  aforesaid,  afterwards,  and  before  the  payment  of  the 
said  sum  of  money  mentioned  in  the  said  note,  or  any  part  thereof, 
and  also  before  the  time  limited  and  appointed  by  the  said  note  for 
the  payment  thereof,  to  wit,  on  the  same  day  and  year,  and  at  the 
place  aforesaid,  indorsed  the  said  note  in  writing,  and  by  that  indorse- 
ment ordered  and  appointed  the  said  sum  of  money  in  the  said  note 
specified  to  be  paid  to  Richard  Den  or  order,  and  then  and  there 
delivered  the  said  note  so  indorsed  to  the  said  Richard  Den,  And 
the  said  Richard  Den,  to  whom  or  to  whose  order  the  payment  of  the 
said  sum  of  money  in  the  said  note  specified  was  to  be  made  as 
aforesaid,  afterwards,  and  before  the  payment  of  the  said  sum  of 
money  mentioned  in  the  said  note,  or  any  part  thereof,  and  also 
before  the  time  limited  and  appointed  by  the  said  note  for  the  pay- 
ment thereof,  to  wit,  on  the  same  day  and  year,  and  at  the  place 
aforesaid,  indorsed  the  said  note  in  writing,  and  by  that  indorsement 
ordered  and  appointed  the  said  sum  of  money  in  the  said  note  specified 
to  be  paid  to  the  said  plaintiff  or  order,  and  then  and  there  delivered 
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the  said  note  so  indorsed  to  the  said  plaintiff,  of  which  said  indorse- 
ments so  made  thereon  as  aforesaid  the  said  defendant  afterwards, 
to  wit,  on  the  same  day  and  year  and  at  the  place  aforesaid,  had 
notice.  By  reason  whereof,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  the  said  defendant  became  liable  to  pay  to  the 
said  plaintiff  the  said  sum  of  money  in  the  said  note  specified, 
according  to  the  tenor  and  effect  of  the  said  note  and  of  the  said 
indorsements  so  thereon  made  as  aforesaid;  and  being  so  liable,  the 
said  defendant  in  consideration  thereof,  afterwards,  to  wit,  on  the 
same  day  and  year  and  at  the  place  aforesaid,  undertook  and  then  and 
there  faithfully  promised  the  said  plaintiff  well  and  truly  to  pay  unto 
the  said  plaintiff  the  said  sum  of  money  in  the  said  note  specified, 
according  to  the  tenor  and  effect  of  the  said  note  and  of  the  said 
indorsements  so  thereon  made  as  aforesaid. 

(^Add  common  counts  and  cucounl  staied  as  in  Form  No.  4177.) 
Nevertheless,  the  said  defendant  (although  often  requested,  etc., 
to  wit,  on  the  day  when  the  said  note  became  due  and  payable, 
according  to  the  tenor  and  effect  thereof,  and  oftentimes  since,  to 
wit,  at  the  place  last  aforesaid,)  has  not  yet  paid  the  said  several 
sums  of  money  above  mentionea,  or  any  or  either  of  them,  or  any 
part  thereof,  to  the  said  plaintiff  but  to  pay  the  same  or  any  part 
thereof  to  the  said  plaintiff  the  said  defendant  has  hitherto  wholly 
neglected  and  refused,  and  still  does  neglect  and  refuse,  to  the 
damage  of  the  said  plaintiff  of  one  thousand  dollars,  and  therefore  the 
said  plaintiff  brings  suit,  etc. 

John  Van  Armany 

Plaintiff's  Attorney. 

e.  Karr  and  Cognovit. 

Form  No.  4 1 8 1 . 


State  of  Illinois,  \  Circuit  Court  of  Cook  County, 

ss. 


Cook  County.     )  """  Term,  A.  D.  i8P7. 

John  Do€j  the  plaintiff  in  this  suit,  by  John  Van  Arman^  his  attor- 
ney, complains  of  Richard  Roe^  the  defendant  in  this  suit,  in  a  plea 
of  trespass  on  the  case  on  promises  : 

For  that  whereas,  the  said  defendant  heretofore,  to  wit,  on  the 
1st  day  of  March  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-seveny  at  the  Chicago  NcUional  Bank^  to  wit,  at  the 
city  of  Chicago^  in  the  county  of  Cook  aforesaid,  made  his  certain 
promissory  note,  in  writing,  bearing  date  on  the  day  and  year  afore- 
said, and  then  and  there  delivered  the  same  to  John  Fen^  in  and  by 
which  said  note  said  defendant,  by  the  name,  style,  and  description 
of  Richard  Roe,  promised  to  pay  to  the  order  of  the  said  John  Fen^ 
sixty  days  after  the  date  thereof,  the  sum  of  one  thousand  dollars  for 
value  received.  And  the  said  John  Fen^  to  whom  or  to  whose  order 
the  said  note  was  payable,  afterwards,  to  wit,  on  the  same  day  and 
year  and  at  the  place  aforesaid,  indorsed  the  said  note  in  writing, 
by  which  said  indorsement  the  said  John  Fen  then  and  there  ordered 
and  appointed  the  said  sum  of  money  in  the  said  note  mentioned  to 
be  paid  to  the  said  plaintiff,  and  then  and  there  delivered  the  said 
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note  so  indorsed  to  the  said  plaintiff.  By  means  whereof,  and  by 
force  of  the  statute  in  such  case  made  and  provided,  the  said  defend- 
ant became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money 
in  the  said  note  specified,  according  to  the  tenor  and  effect  of  the 
said  note  and  of  the  said  indorsement  so  thereon  made  as  afore- 
said; and  being  so  liable,  the  said  defendant,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  same  day  and  year  and  at  the  place 
aforesaid,  undertook  and  then  and  there  faithfully  promised  the  said 
plaintiff  well  and  truly  to  pay  unto  the  said  plaintiff  the  said  sum  of 
money  in  the  said  note  specified,  according  to  the  tenor  and  effect  of 
the  said  nqt^  and  of  the  said  indorsement  so  thereon  made  as  aforesaid. 
Yet  the  said  defendant,  although  often  requested,  etc.,  has  not  yet 
paid  the  said  sum  of  money,  or  any  part  thereof,  to  the  said  plaintiff, 
but  so  to  do  has  hitherto  wholly  refused,  and  still  does  refuse,  to  the 
damage  of  the  said  plaintiff  of  one  thousand  dollars,  and  therefore 
he  brings  suit,  etc. 

John  VanArmany 

Plaintiff's  Attorney. 

Circuit  Court  of  Cook  County, 

Itichard  Roe  )  Term,  A.  D.  i8P7. 

ads.         \  Cognovit. 
John  Doe,   ) 

And  the  said  Richard  Roe^  the  defendant  in  the  above  entitled  suit, 
by  John  Van  Arman,  his  attorney,  comes  and  defends  the  wrong  and 
injury,  when,  etc.,  and  waives  service  of  process  and  says  that  he 
can  not  deny  the  action  of  the  said  plaintiff,  nor  but  that  he,  the  said 
defendant,  did  undertake  and  promise  in  manner  and  form  as  the 
said  plaintiff  has  above  complained  against  him,  nor  but  that  the  said 
plaintiff  has  sustained  damages  on  occasion  of  the  nonperformance 
of  the  several  promises  and  undertakings  in  the  said  declaration 
naentioned,  including  the  sum  of  twenty-Jive  dollars  for  his  reasonable 
attorney's  fees  for  entering  up  this  judgment,  over  and  above  his 
other  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended 
to  the  amount  of  twelve  dollars  and  fifty  cents ;  and  the  said  defend- 
ant further  agrees  that  no  writ  of  error  or  appeal  shall  be  prosecuted 
on  the  judgment  entered  by  virtue  hereof,  nor  any  bill  in  equity 
filed  to  interfere,  in  any  manner,  with  the  operation  of  said  judg- 
ment, and  that  he  hereby  releases  all  errors  that  may  intervene  in 
entering  up  the  same  or  issuing  the  execution  thereon,  and  con- 
sents to  immediate  execution  upon  such  judgment. 

John  Van  Armany 

Defendant's  Attorney. 

8.  Indorsee  against  all  the  Parties.^ 

1.  As  a  general  rule  the  name  of  the  words.  Johnson  v.  Glover,  X2i  111. 
payee  appearing  on  the  back  of  a  note  283  ;  Mason  v.  Burton,  54  111.  349  ; 
is  evidence  that  he  is  tndorser,  and  Beattie  v,  Browne,  64  111.  360 ;  Court- 
proves  his  liability  as  such  as  fully  as  nev  v,  Hogan,  03  111.  loi ;  Hately  v. 
%i  the  contract  were  written    out  in  Pike,  162  IIU  248. 
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a.  On  Promiiiory  Note. 

ARKANSAS. 

PofmNo.  4183. 
(Mansf.  Ark.  Dig.  (1884),  X970.) 

Pulaski  Circuit  Court. 

Richard  Roe ^  plainti£F,       "l 

JohnDoe^ySmUh,  WiU-  [ Complaint  at  Law. 

iatn  Brown^  defendants.     J 

The  plaintiff,  Richard  Roe ^  states  that  the  defendant  yie^^n  Doe^  by 
his  promissory  note  dated  the  tenth  day  of  January^  ^^4^  agreed 
to  pay  to  the  defendant  /ohn  Smith  four  hundred  dollars  six 
months  thereafter,  and  that  on  Xht  first  day  of  February^  i8^-fc  the 
said  defendant  John  Smith  indorsed  and  delivered  said  note  to  the 
defendant  William  Brown^  who,  on  the  first  day  of  May^  ^^4^ 
indorsed  and  delivered  the  said  note  to  the  plaintiff. 

On  the  day  the  said  note  became  due  no  part  of  it  was  paid, 
although  then  presented  to  the  said  defendant  /ohn  Doe  for  pay- 
ment (and  protested^  of  all  which  the  said  defendants  John  Smith 
and  William  Brown  had  then  due  notice.^ 

A  copy  of  said  note,  with  the  indorsement  thereon,  is  herewith 
filed  and  made  part  of  this  complaint.  No  part  of  said  note  has  been 
paid;  wherefore,  plaintiff  prays  judgment  for  his  debt,  interest  and 
costs  of  protest,  and  for  other  relief. 

Henry  B,  Hutchings^ 

{Affidavit?)  Attorney  for  Plaintiff. 

CONNECTICUT. 

Form  No.  4x83. 

(Conn.  Prac.  Act  (1879),  No.  2x9.) 

1.  On  May  Ist^  i87^,  the  defendant  fohn  Jones^  by^  his  note, 
promised  to  pay  to  the  order  of  the  diefendant  William  Brown 
%1^000  (three  months  after  date)^  for  value  received. 

2.  Said  Brown  indorsed  the  same  to  the  defendant  John  Robinson^ 
who  indorsed  it  to  the  plaintiff. 

1.  Upon  a  note  payable  at  bank,  an  tion,  he  is  entitled  to  notice  of  nonpay- 

averment  that  the  defendant  indorsed  ment  and  of  protest.     Apple  v.  Lesser, 

and  delivered  the  note  to  the  plaintiff,  93  Ga.  749 ;  Aldine  Mfg.  Co.  v.  Warner, 

that  it  was  protested  for  nonpayment,  96  Ga.  372  ;  Sibley  v.  American  Ezch. 

and  that  notice  thereof  was  given  to  Nat.    Bank,  97  Ga.   145  ;   Continental 

the    defendant,     sufficiently    states    a  Nat.    Bank   v»   Folsom,   78    Ga.   624 ; 

cause  of  action  against  the  defendant.  Everett  v.  Westmoreland,  92  Ga.  672. 

Price  V.  Lavender,  38  Ala.  389.  Waiver  of  protest  includes  waiver  of 

A  note  payable  at  bank  on  demand  notice   of  nonpayment.      Williams  v, 

after  date  is  payable  immediately  on  Lewis,  69  Ga.  825. 

demand,  and  to   bind    the    indorsers  Notice  of  nonpayment  is  not  neces- 

demand  must  be  made  in  a  reasonable  sary  to  charge  the  drawer  or  indorser 

time.     Hull  v,  Myers,  90  Ga.  680.  of  a  draft  not  negotiable  or  payable  at 

Where  a  note  is  payable  on  its  face  a  chartered  bank.     Williams  v.  Lewis, 

at  a  bank  and  is  indorsed  by  the  payee,  69  Ga.  825. 
whether  for  value  or  for  accommoda- 
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3.  On  August  Sdy  iB7S^  the  same  was  presented  (or  state  facts 
excusif^  word  of  preutUmeni)  to  John  fonts  for  pajrment;  but  was 
not  paid. 

4.  Notice  thereof  was  duly  giren  to  William  Brown  and  John 
Robinson. 

5.  They  have  not  paid  the  same. 
The  plaintiff  claims  $1,200  damages. 

IDAHO. 

Form  No.  4184. 

In  the  District  Court  of  the Judicial  District  of  the  State  of 

Idaho,  in  and  for  the  County  of  Ada. 

John  Doe^  Plaintiff,  )  Complaint  on  Promissory 

against  \     Note,     Holder    against 

Richard  Roe  and  John  Fen^  Defendants.  )      Indorser  and  Maker. 

John  DoCy  the  plaintiff  in  the  above  entitled  action,  complaining  of 
Richard  Roe  3nd  John  Fen,  the  defendants  in  said  action,  alleges: 
That  on  the  first  day  oiMay,  i8P7,  at  Boise  City,  county  of  Ada  and 
state  of  Idaho,  the  said  defendant  Richard  Roe  made  his  certain 
promissory  note,  in  writing,  payable  in  lawful  money  of  the  United 
Stat^^,  bearing  date  on  that  day,  which  said  promissory  note  is  in 
the  words  and  figures  following,  to  wit:  (^Here  set  forth  the  contents  of 
the  note),  and  then  and  there  delivered  the  said  promissory  note  to  the 
said  defendant  John  Fen,  who  then  and  there,  by  his  said  name  and 
style,  indorsed  the  same  and  delivered  it  so  indorsed  to  the  said 
plaintiff,  yi^^ff  Doe. 

That  afterwards,  when  said  note  became  due  and  payable,  to  wit, 
on  the  third  day  oi  July,  iS97,  it  was  presented  to  the  said  defend- 
ant JP^A^r^  ^<7^  and  payment  thereof  was  demanded  and  refused; 
of  all  which  the  said  defendant  John  Fen  had  due  notice. 

That  said  defendant  Richard  Roe  has  not  paid  said  note,  or  any 
part  thereof,  and  the  same  remains  wholly  due  and  unpaid. 

That  the  said  plaintiff  is  now  the  owner  and  holder  of  said  promis- 
sory note. 

Wherefore,  the  said  plaintiff  prays  judgment  against  the  said 
defendants  for  the  sum  of  five  hundred  dollars,  lawful  money  of  the 
United  States,  with  interest  thereon  from  the  first  day  of  May,  iS97, 
at  the  rate  of  seven  per  cent,  per  annum,  and  costs  of  suit. 

John  Ferguson, 

Attorney  for  Plaintiff. 

KENTUCKY. 

Form  No.  4x85. 
(Bullitt's  Civ.  Code  Ky.  (1895),  540.) 

Lee  Circuit  Court. 
The  Banh  of  Kentucky,  Plaintiff,  "j 

against  I  pgHtion 

Waiiam  Johnson,  Richard  Gore,  \  *^c""^°- 
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The  plaintiff,  the  Bank  of  Keniucfy^  states  that  it  and  the  ^iW/ 
National  Bank  of  Louisville^  Kentucky^  are  corporations  with  authority 
to  carry  on  the  business  of  banking,  and  having  their  places  of  busi- 
ness in  Louisville^  Kentucky^  the  former  having  been  organized  under 
an  act  of  the  General  Assembly  of  the  Commonwealth  of  Kentucky^ 
and  the  latter  under  a  general  act  of  the  Congress  of  the  United 
States ;  that  the  defendant  William  Johnson^  by  a  writing  dated  the 
tenth  day  of  October^  iSSSy  which  he  signed  and  delivered  to  the 
defendant  Richard  Gore,  promised  to  pay  the  said  Richard  Gore^  ten 
days  after  said  date,  sixteen  hundred  dollars,  negotiable  and  payable 
at  said  First  National  Bank  ;  that  said  Richard  Gore  indorsed  and 
delivered  the  said  note  to  the  defendant  James  Reaih^  who  afterward, 
and  before  its  maturity,  indorsed  and  delivered  it  to  the  plaintiff, 
which,  before  its  maturity,  discounted  it  at  the  request  of  the  said 
James  Reath  ;  that  on  the  twenty-second  day  of  October,  iSSS,  John 
Doe,  a  notary  public  in  and  for  Jejferson  County,  at  the  plaintiff's 
request,  took  the  said  note  to  the  said  National  Bank  during  its 
usual  banking  hours  and,  neither  of  the  defendants  being  there, 
presented  it  to  the  teller  of  said  bank  and  requested  payment  thereof, 
which  was  refused;  that  on  the  said  last  named  day  the  said  notary, 
at  the  cost  of  one  and  60-100  dollars  to  the  plaintiff,  protested  said 
note  for  nonpayment,  and  on  that  day  the  plaintiff  notified  said 
Richard  Gore  in  person  and  mailed  notice  to  the  said  James  RecUh, 
at  Jeffersomnlle,  Indiana,  where  he  resided,  as  is  shown  by  the  cer- 
tified copy  of  said  protest  under  said  John  Doe*s  notarial  seal,  which 
is  filed  herewith.  And  the  plaintiff  further  says  that  no  payment 
has  been  made  on  said  note  by  either  of  the  defendants. 

Wherefore,  the  plaintiff  asks  for  judgment  against  the  defendants 
for  sixteen  hundred  dollars  and  interest  thereon  from  the  date  of 
maturity,  and  for  one  and  50-100  dollars,  notarial  costs  aforesaid,^ 
and  for  costs  of  suit.  Henry  B,  Mulchings, 

Attorney  for  Plaintiff. 

MISSOURI. 

Fomi  No.  4x86. 
John  Doe,  Plaintiflf,        ^  j^  ^^^  Circuit  Court. 
x>.  ,     J  if^^^?\    r*       ..^  ?•         Barton  County,  State  of  Missouri. 

Plaintiff  states  that  the  aefendant  Richard  Roe,  on  the  first  day  of 
May,  iW7,  made  and  delivered  to  the  dtiendsLnt  John  JFen  his  cer- 
tain promissory  note  in  writing,  bearing  date  said  first  day  of  May, 
i897,  a  true  copy  of  which  note  is  herewith  filed,  whereby  he  promised 
to  pay,  sixty  days  after  the  date  thereof,  to  said  defendant  John  J^'en^ 

1.  At  common  law  a  joint  action  was  sum.     Johnson  v.  State  Bank,  5  T.  B. 

not  maintainable  on  a  bill  of  exchange  Mon.  (Ky.)  no;  Noel  v.  State  Bank,  7 

against  the  drawer  and  indorser;  and  T.    B.    Mon.   (Ky.)  400;   Pendleton  v. 

such  an  action  cannot  be  maintained  State  Bank,  2  J.  J.  Marsh.  (Ky.)   148. 

under  the  statute  authorizing  it,  unless  See  also  Wilson  v,  Lenox,  z  Cranch(U. 

it  be  brought  for  the  interest  and  costs  S.)  sn. 
of  protest  as  well  as  for  the  principal 
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or  his  order,  the  sum  of  one  thousand  dollars  with  interest  from  date 
at  the  rate  of  seoen  per  cent,  per  annum  until  paid,  therein  stated  to 
be  for  value  received,  negotiable,  and  payable  without  defalcation.^ 
That  afterwards,  on  the  day  and  year  aforesaid,  said  defendant  John 
Fen^  for  value  received,  indorsed  and  delivered  said  note  to  the 
defendant  Richard  Den^  who  afterwards,  and  before  the  maturity  of 
said  note,  indorsed  and  delivered  the  same  to  this  plaintiff  for  a  valu- 
able consideration.  That  afterwards,  on  the  /A/V^dav  oijuly^  i8^7, 
the  day  when  said  note  was  due  and  payable,  the  plaintiff  presented 
the  same  to  the  defendant  Richard  Roe  for  payment,  and  demanded 
payment  thereof,  but  said  Richard  Roe  neglected  and  refused  to  pay 
the  same,  of  which  presentment,  demand  and  nonpayment  due 
notice  was  given  to  the  defendants  John  Fen  and  Richard  Den  and 
to  each  of  them,  but  no  part  of  said  note  has  been  paid,  though 
payment  thereof  was  duly  demanded  of  said  defendants  and  of  each 
of  them.  Plaintiff  states  that  he  is  now  the  lawful  owner  and  holder 
of  said  note,  that  the  same  is  past  due  and  payable,  and  that  the 
defendants  are  indebted  to  him  therefor  in  the  sum  of  one  thousand 
dollars  with  interest  thereon  from  \h^  first  day  of  May^  i8P7,  at  the 
rate  of  seven  per  cent,  per  annum,  and  for  which  he  asks  judgment 

Thomas  H,  Benton^ 

Plaintiff's  Attorney. 

NEW  YORK. 

PonnNo.4i87« 

Supreme  Court, 

County  of  Suffolk. 

John  Doe^  plaintiff,  ^ 

against 
Richard    Roe    and 
John  Feny  defend- 
ants. . 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court,  that  the  defendant  Richard Roe^  at  the  village  of  Northport^ 
made  his  promissory  note,  bearing  date  on  the  first  day  of  March  in 
the  year  one  thousand  eight  hundred  and  ninety-seven^  whereby  he 
promised  to  pay  sixty  days  after  the  date  thereof  to  John  Fen^  of  said 
village,   the  sum  of  five  hundred  dollars,  for  value   received,   and 
delivered  the  said  note  to  the  said  John  Fen. 

That  the  said  John  Fen^  before  the  maturity  of  the  said  note, 
indorsed  and  delivered  the  same  to  John  Doe^  the  plaintiff. 

1.  The  employment  in  the  note  of  Belt,  35  Mo.  461;  Lindsay  v.  Parsons, 

the  words  operative  under  the  statute  34  Mo.  422;  Townsend  v.  Chas.  H.  Heer 

to  make  the  note  negotiable  must  ap-  Dry  Goods  Co. ,  85  Mo.  503. 

pear  in  the  petition  to  enable  the  court  The  operative  words  in  a  negotiable 

to  see  and  pronounce  on  the  legial  effect  note  are:  *'  For  value  received,  negotia- 

of  the  note,  and  whether  or  not  the  ble  and  pa vable  without  defalcation." 

same  is  negotiable.     Hart  v.  Harrison  Jaccard  v.  Anderson,  32  Mo.  183;  Town. 

Wire  Co.,  91  Mo.  419,  citing  Jaccard  v.  send  v,  Chas.  H.  Heer  Dry  Goods        , 

Anderson,   32   Mo.    188;   Simmons    v.  85  Mo.  509. 
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That  he  is  informed  and  believes  that  when  .th^  said  note  became 
due  and  payable  it  was  duly  presented  for  payment  to  the  said  Richard 
Roe  and  payment  thereof  was  duly  demanded,  but  the  same  was  not 
paid  and  said  note  was  duly  protested  for  nonpayment;  that  due 
notice  of  said  demand,  non-payment  and  protest  was  given  to  the 
defendant  John  Fen?- 

That  said  note  has  not  been  paid,  nor  any  part  thereof. 

Wherefore  the  said  plaintiff  demands  judgment  against  the  said 
defendants  for  the  sum  oifivf  hundred  ^oWd^^  principal,  with  interest 
from  the  jfrj/day.  of  March^  1^7,  together  with  all  costs,  disburse- 
ments and  expenses  of  this  action.'. 

Benjamin  F,  Butler^  Plaintiff's  Attorney. 

NORTH  DAKOTA. 

t  ti     •        .      «. 

Form  No.  4x88. 

State  of  North  Dakota,  \  '  In  District  Court, 


.1 


ss. 


County  of  Grand  Forks,  f  '*''•  First  Judicial  District 

John  Doe,  Plaintiff,  ) 

against  >  Complaint. 

Richard  Roe  and  John  Fen,  Defendants.  ) 

The  plaintiff  complains  and  alleges: 

That  at  Grand  Forks,  in  the  county  of  Grand  Forks,  on  the  first  day 
of  March  A.  D.  i8P7,  the  defendant  Richard  Roe  made  and  delivered 
to  John  Fen  his  promissory  note  in  writing,  dated  on  that  day,  and 
thereby  promised  to  pay  to  the  order  oi  John  Fen  on  the  first  day  of 
May,  iS97y  the  sum  ot  five  hundred  dollars,  for  value  received,  with 
interest  thereon  from  the  date  thereof  at  the  rate  of  seven  per  cent, 
per  annutn  until  paid. 

That  the  defendant  John  Fen  indorsed  said  note  to  th^  plaintiff. 

That  on  the  first  day  of  May,  iS97,  the  same  was  presented  to  the 
said  Richard  Roe  for  payment,  but  was  not  paid. 

That  due  notice  thereof  was  given  to  the  said  John  Fen, 

That  they  have  not  paid  the  same  or  any  part  thereof. 

Wherefore,  the  plaintiff  demands  judgment  againt  the  defendants  for 
the  sum  of  five  hundred  doWaxs,  with  interest  thereon  at  the  rate  of  seven 
per  cent,  per  annum  from  the  first  day  of  March  A.  D.  i857,  and 
one  dollar  notary's  fees,  together  with  the  costs  and  disbursements  of 
this  action. 

Dated  this  10th  day  oiMay,  A.  D.  i8Pr. 

John  F.  Miller, 
Plaintiff's  Attorney,  Grand  Forks,  N.  D. 

1.  As  against  an  indorser  an  aver-  Rogers'  Locomotive  Works,  17  Abb. 
ment  that  the  note  was  presented  to  Pr.  (N.  Y.  Super.  Ct.)  no. 
the  maker  at  maturity  for  payment  Facts  excusing  notice  must  be  al- 
and payment  thereof  demanded,  but  leged  or  evidence  of  such  facts  wiU 
the  same  was  not  paid,  of  all  which  not  be  received.  Shultz  v.  Depuy,  3 
due  notice  was  given  to  the  indorser.  Abb.  Pr.  (N.  Y.  Super.  Ct.)  252. 
is  a  suflScient  averment  of  present-  S.  Compare  the  complaint  in  Lee  v. 
ment,  refusal  and  notice.     Spencer  v.  Ainslie,  4  Abb.  Pr.  (N.  Y.  C.  PI.  464.) 
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SOUTH 'CAROLINA. 

Fom-Nob  41 19^ 

John  Doe^  plaintiff,  i  ComplaiDt  on    Promissory 

against  >•     NoU  against  all  the  par- 

Richard  Roe  and  John  Fen^  defendants.  )      ties. 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court,  that  the  defendant  Richard  Roe,  on  the  Jlrsi  day  of  March, 
one  thousand  eight  hundred  and  ninety-seven^  at  Chester,  in  said 
county  of  Chester,  made  his  certain  promissory  note  in  writing, 
whereby  he  promised  to  pay,  two  months  after  the  date  thereof,  to 
John  Fen  the  sum  of  five  hundred  dollars,  and  the  said  payee  thereof 
indorsed  the  said  note  to  John  Doe,  the  plaintiff;  and  he  believes  that 
when  the  said  note  became  due  and  payable  it  was  duly  presented 
for  pay^meat  to  the  said  Richard  Roe  and  payment  thereof  was  duly 
demanded,' but  the  same  was  not  paid;  and  that  due  notice  thereof 
was  given  to  the  defendant  John  Fen. 

And  the  plaintiff  further  says  that  he  is  now  the  lawful  owner  and 
holder  of  the  said  note,  and  that  the  defendants  are  and  each  of  them 
is  indebted  to  him  thereupon  in  the  sum  of  five  hundred  dollars 
principal,  together  with  interest. 

Wherefore,  the  plaintiff  demands  judgment  against  the  said  m^ker 
and  indoraer  of  the  said  note  respectively,  for  the  said  principal  sum 
and  interest.  Robert  V,  Hayne,. 

Plaintiff's  Attorney. 

VIRGINIA. 

Form  No.  4x90. 

In  the  Circuit  Court  of  the  County  of  Augusta,  to-wit: 

Rules  i8P7. 

John  Doe  complains  of  Richard  Roe,  John  Fen  and  Richard  Den  of  a 
plea  that  they  render  unto  him  the  sum  of  one  thousand  and  two  dollars 
($1,00^,  which  to  him  they  owe,  and  from  him  unjustly  detain.  For 
this,  to  wit,  that  heretofore,  to  wit,  on  the  first  day  of  March,  \W7, 
the  said  Richard  Roe,  according  to  the  custom  and  usage  of  mer- 
chants, made  his  certain  promissory  note  in  writing,  commonly  called 
a  negotiable  note,  the  date  whereof  is  the  day  and  year  aforesaid,  and 
then  delivered  the  same  to  the  said  John  Fen,  whereby  he  promised 
and  agreed,  sixty  days  after  the  date  thereof  (which  period  had 
elapsed  before  the  commencement  of  this  suit),  for  value  received,  to 
pay  to  the  said  John  Fen  or  his  order,  at  Staunton,  in  said  county,  one 
thousand  dollars  (%l,00O),  parcel  of  the  sum  above  demanded.  And 
the  said  plaintiff  says  that  the  said  John  Fen,  according  to  the  cus- 
tom and  usage  of  merchants,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  indorsed  and  delivered  the  said  note,  still  being 
unpaid,  to  the  said  Richard  Den,  who,  according  to  the  same  custom 
and  usage  of  merchants,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  indorsed  and  delivered  the  same,  still  being  unpaid, 
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to  the  said  plaintiff.  And  the  .said  plaintiff  avers  that  afterwards, 
to  wit,  on  the  ftd  day  of  May^  i8P7,  when,  according  to  the  tenor 
and  effect  thereof,  and  according  to  the  custom  and  usage  of  mer- 
chants, the  said  note  became  due  and  payable,  the  same  was  pre- 
sented and  sho\^n  for  payment  at  Staunton  to  said  Richard  Roe^  but 
the  defendants  did  not,  nor  did  either  of  them,  nor  did  any  other 
person,  then  pay  the  sum  of  %lftOO  specified  in  the  note;  whereupon 
the  said  note  was  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, duly  protested  for  nonpayment  thereof,  according  to  the  cus- 
tom and  usage  of  merchants,  and  the  said  plaintiff  was  thereby 
obliged  to  incur,  and  did  incur,  and  pay  charges  to  a  great  amount 
for  the  costs  of  said  protest,  to  wit,  to  the  amount  of  $)?,  which, 
together  with  the  said  sum  of  %lfiOO^  make  up  the  sum  of  %lftM^ 
above  demanded;  of  all  which  several  premises  the  said  defendants 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice. 
By  means  whereof,  and  by  force  of  the  statute  in  such  case  made  and 
provided,  and  by  reason  of  the  nonpayment  of  the  said  sum  of  %lfiOft^ 
above  demanded,  an  action  hath  accrued  to  the  said  plaintiff  to 
demand  and  have  of  and  from  the  said  defendants  the  sum  of  %lfiM^ 
above  demanded,  with  lawful  interest  thereon  from  the  first  dav 
of  March^  i8P7,  until  payment.  Yet  the  said  defendants,  although 
often  requested,  have  not,  nor  hath  either  of  them,  as  yet  paid  to  the 
said  plaintiff  the  said  sum  of  %lfi02^  above  demanded,  or  any  part 
thereof,  or  of  the  interest  thereon,  as  aforesaid,  but  the  same  to  pay 
have  hitherto  wholly  neglected  and  refused,  and  still  do  neglect  and 
refuse,  to  the  damage  of  the  said  plaintiff  of  %lfi01^.  And  therefore 
he  brings  his  suit.  John  Marshall^  p.  q. 

b.  On  Bill  of  Ezehange. 

(1)  Foreign  Bill. 

kentucky. 

Form  No.  4x91. 
(Bullitt's  Civ.  Code  Ky.  (1895),  536.) 

William  Johnson^  plaintiff,      \  Shelby  Circuit  Court, 

against  I  p^xjxj^-. 

Richard  Gore,  James  Reath,  and  f  ^^^^"^^ 
Louis  Moran,  defendants. 

The  plaintiff  William  Johnson  says  that  on  the  tenth  day  of  October^ 
iS84y  at  New  Orleans,  in  the  state  of  Louisiana,  one  John  Doe  drew  a 
bill  of  exchange  of  the  date  aforesaid,  directed  to  the  defendant 
Richard  Gore,  at  Louisville,  in  the  state  of  Kentucky,  requesting  him 
to  pay  two  thousand  dollars  to  the  order  of  the  defendant  James  Reath 
five  days  thereafter,  which  bill  was  accepted  by  said  Richard  Gore^ 
and  with  the  indorsements  thereon  hereinafter  mentioned  is  fi]ed 
herewith;  that  the  said  James  Reath  indorsed  and  delivered  the  said 
bill  to  the  defendant  Louis  Moran,  who  afterward,  and  before  its 
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maturity,  indorsed  and  delivered  it  to  the  plaintiff;  that  on  the  six- 
teetiih  day  of  October ^  iS84j  said  bill  was  presented  to  said  Richard 
Gore  for  payment  at  said  city  of  L^uismlU  by  Richard  Roe^  a  notary 
public  in  and  for  the  county  oi  Jejferson^  and  payment  thereof  having 
been  refused  by  said  Richard  Gore^  the  said  notary,  on  the  last  named 
day,  at  the  cost  of  one  dollar  to  the  plaintiff,  protested  for  nonpay- 
ment (the  certified  copy  of  which  protest  under  the  said  Richard  Roe^s 
notarial  seal  is  filed  herewith);  and  on  the  same  day  the  said  notary 
notified  the  said  James  Reath  in  person  and  mailed  a  notice  to  said 
Louis  Moran  at  Jeffersotwille^  Indiana^  where  he  resided,  that  payment 
of  said  bill  had  been  refused  by  said  Richard  Gore  and  that  it  had 
been  protested  for  nonpayment.  And  the  plaintiff  further  says  that 
neither  the  said  John  Doe  nor  either  of  the  defendants  has  paid  any 
part  of  said  bill  or  any  interest  thereon,  or  any  part  of  said  notarial  cost. 
Wherefore,  the  plaintiff  asks  for  judgment  against  the  defendants 
for  two  thousand  doWaLTSy  with  interest  thereon  from  the  date  of  .matu- 
rity and  one  dollar,  the  amount  of  said  notarial  costs,  and  his  costs 
of  suit.  Henry  B,  Jlutchings^ 

Attorney  for  Plaintiff. 

(2)  Domestic  Bill. 

Form  No.  4  x  9  a  • 

(Bullitt's  Civ.  Code  Ky.  (1895),  538.) 

William  Johnson^  plaintiff,       1  Shelby  Circuit  Court 

r>-ii    V  ^  *^r"-^^     jp    4U       ^  I  Petition. 
Richard  Gore^  James  Reaih^  and  [ 

Louis  Moran^  defendants.       J 

The  plaintiff  William  Johnson  says  that  on  the  tenth  day  of  October^ 
iS85,  at  Shelbyville^  Kentucky ^  the  defendant  James  Reath  drew  a 
bill  of  exchange  of  the  date  aforesaid,  addressed  to  the  defendant 
Richard  Gore^  at  Louisville^  Kentucky ^  requesting  him  to  pay  eight  hun- 
dred dollars  to  the  order  of  the  defendant  Louis  Moran  ten  days  there- 
after, which  bill  was  accepted  by  said  Richard  Gore,  and  with  the 
indorsements  thereon  hereinafter  mentioned  is  filed  herewith;  that 
the  said  Louis  Moran,  before  the  maturity  of  the  said  bill,  indorsed 
and  delivered  it  to  the  plaintiff;  that  on  the  sixteenth  day  of  October^ 
1885,  the  plaintiff  presented  said  bill  to  the  said  Richard  Gore,  at 
Louisville,  Kentucky,  and  requested  payment  thereof,  which  was 
refused,  and  that  on  the  same  day  the  plaintiff  notified  the  said 
Louis  Moran  in  person,  at  his  place  of  business  in  said  city  of  Louis- 
ville\  that  on  the  said  sixteenth  day  of  October  payment  of  said  bill  was 
demanded  of  and  refused  by  said  Richard  Gore\  and  the  plaintiff  fur- 
ther says  that  nothing  has  been  paid  on  the  said  bill  by  either  of  the 
defendants. 

Wherefore,  plaintiff  asks  for  judgment  against  defendants  for  eight 
hundred  dollars,  and  interest  thereon  from  the  date  of  maturity,  and 
costs.  Henry  B,  Hutchings, 

Attorney  for  Plaintiff. 
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TENNESSEE. 


John  Doe 

vs. 

Rictiard  Roe^  John  Ftn 

and  Richard  Den, 


F^tiBrlla)  4x93. 

(Tenn.  Code  (1884),  688.) 

The  plaintiff  sues  the  defendants  on  a  bill 
of  exchange  {hand  or  note  as  the  case  may  be) 


drawn  by  defendant  Richard  Roe^  and  here 

to  the  court  shown,  on  the  Ist  dayotMarch^ 

18^7,  at  NaskoilU^  on  John  Ray  at  KnoxvUle^  and  made  payable  on 
the  1st  day  of  May^  i8P7,  to  defendant  John  Fen^  and  by  him  and 
the  defendant  Richard  Den  indorsed  to  the  plaintiff.  The  bill  was 
accepted,  but,  when  presented  for  payment  at  maturity,  was  not  paid, 
and  was  thereupon  duly  protested,  of  which  the  defendants  had 
notice.  The  bill,  with  damages  and  interest  due  thereon,  remains 
unpaid.  James  Cooper^ 

Attorney  for  Plaintiff. 

4.  Indorsee  agrainst  Indopser. 

a.  On  a  Promitsorjr  Note. 
(1)  In  General. 

Ponb  No.  4x94. 
(Fla.  Rev.  Sut.  (1893),  §  1058,  par.  14.) 

{Venue.) 

John  DoCy  by  Jeremiah  Mason^  his  attorney,  sues  Richard  Roe  for 
that  one  John  Fen^  at  Tampa ^  on  April  1,  \iB6y  by  his  promissory 
note,  now  overdue,  promised  to  pay  to  the  defendant  or  order  %l5O0 
one  year  oittr  date;  and  the  defendant  indorsed  the  same  to  the 
plaintiff;  and  the  said  note  was  duly  presented  for  payment  and  was 
dishonored,  whereof  the  defendant  had  due  notice,  but  did  not  pay 
the  same.     And  the  plaintiff  claims  ^60, 

Form  No.  4x95. 

(Mass.  Pub.  Stat.  (1882),  977. 

John  Doe       )  Middlesex  Superior  Court. 

Hen^  Winder  \  Plaintiff's  Declaration. 

And  the  plaintiff  says  that  one  Richard  Roe  made  a  promissory 
note,  a  copy  of  which  with  the  indorsements  thereon  is  hereto  an- 
nexed, payable  to  Henry  Winder  or  order;  the  said  Henry  Winder 
indorsed  the  same  to  the  plaintiff;  and  payment  of  the  said  note  was 
duly  demanded  of  said  Richard  Roe ^  who  neglected  to  pay  the  same, 
and  due  notice  of  its  nonpayment  was  given  to  said  Henry  Winder; 
and  said  Henry  Winder  owes  the  plaintiff  the  amount  of  said  note  and 
interest  thereon.  Henry  B,  HutchingSy 

Attorney  for  Plaintiff. 
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(Precedent  in  Jaccerd  v.  .Anderson,  3a  Ma  189.) 

^Trn^P^^!'iil/?r/Z^  ifZ7L  ]  ^^  ^he  St,  Louis  Circuit  Court 
and/?.  Canstam Jaccard,  plaintiffs,  1  ^^  j^.^  ^^^^^^^^ 

William  C.  Anderson,  defendant.     J  *^™»  '' 

State  of  Missouri^      \ 
County  of  St,  Louis,  \ 

Plaintiffs,  by  Alex,  J,  P,  Gareschi,  their  attorney,  state  that  they 
are  partners,  associated  together  as  E.Jaccard  6^•  Co, ;  that  Wash- 
ington King^  by  his  promissory  note  [containing  the  words  **  for  value 
received,  negotiable  and  payable  without  defalcation,"]^  herewith 
filed,  dated  April  itfth,  i850,  promised  to  pay  to  defendant,  or  his 
order,  one  thousand  dollars,  one  year  after  date ;  that  defendant  as- 
signed by  endorsement  and  delivered  said  note  to  E.  H,  Bussell  and 
said^.  JT*.  Bussell  assigned  by  endorsement  and  delivered  same  to 
plaintiffs.  Plaintiffs  further  state  that  said  note  was  not  protested 
at  defendant's  instance  and  request,  he  waiving  protest;  that  no  part 
of  said  note  has  been  paid.  They  further  ask  judgment  for  said  sum 
of  one  thousand  dollars,  interest  and  costs. 

Alex.  T,  P,  Garesche^ 

Attorney  for  Plaintiffs. 

Form  No.  4197. 

The  State  of  Wisconsin^ 

Circuit  Court,  Pierce  County. 

John  Doe 

against 

Richard  Roe, 

The  plaintiff  complains  and  alleges  that  ont  John  Fen  heretofore, 
on  tli^  first  day  of  Aprils  A.  D.  18P&,  2X  the  city  of  Madison,  made  his 
certain  promissory  note  in  writing,  bearing  date  on  tYi^  first  day  of 
April,  A.  D.  iS96,  whereby,  for  value  received,  the  said  John  Fen, 
promised  to  pay  to  the  defendant  Richard  Roe  the  sum  of  one  thou- 
sand doWd^rs,  one  year  aittr  date,  and  delivered  said  note  to  the  said 
Richard  Roe  and  the  said  Richard  Roe  before  the  maturity  •  of  said 
note,  on    or  about   the  first  day  of  August,  A.  D.  18^^,  indorsed' 

1.  There  should  be  an  express  allega-  indorsee  upon  a  note  not  within  the  law 

tion  that  the  note  contained  the  words  merchant,  see  Form  No.  4204. 

necessary  to  bring  it  within  the  custom  2.  It  is  unnecessary  to  aver  that  the 

of    merchants.      See    Mo.   Rev.   Stat,  indorsement    and    delivery    were    for 

(18S9),  §  733.     It  is  not  enough  that  a  value  and  before  maturity.     Rubelman 

copy  of  the  note  be  filed  with  the  peti-  v,  McNichol,  13  Mo.  App.  584. 

tion  and  that  thereby  the  fact  appears.  8.  An  allegation  of  an   indorsement 

For  want  of  such  an  express  allegation  by  a  payee  '*  who  then  and  there  in- 

the  petition  in  the  precedent  was  held  dorsed  the  same  to  the  plaintiff,  and 

insufficient,   but  amendment  was  ial-  the  defendant  then  and  there  promised 

lowed.     The  words  within  [  ]  are  ac-  the  plaintiff  to  pay  him  the  amount  of 

cordingly  added.  said  note,  according  to  the  tenor  and 

For  the  form  of  declaration  by  the  effect    thereof   ana  the  said   indorse- 
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and  delivered  the  said  note  so  indorsed  to  the  plaintiff  for  value, 
and  the  plaintiff  thenand.thereby  became  the  lawful  owner  and  holder 
of  said  note.  ,     , 

That  said  note  at  the  maturity  thereof  was  duly  oresented  *  to  the 
said  John  Fen^  the  maker  thereof j  for  payment,  ancf  payment  thereof 
duly  demanded,  but  the  same  was  not  paid,  of  all  which  due  and 
lawful  notice '  was  given  immediately  thereupon  to  the  defendant 
Richard  Roe ^  and  although  the  said  note  became  due  and  payable 
before  the  commencement  of  this  action,  yet  the  defendant,  or  any 
other  person  in  his  behalf,  or  in  behalf  oi  John  Fen^  the  said  maker, 
has  not  paid  the  same. 

And  the  plaintiff  further  shows  that  he  is  now  the  lawful  owner 
and  holder  of  the  said  note,  and  the  defendant  is  justly  indebted  to 
him  thereon  in  the  sum  of  one  thousand  dollars  for  principal,  and 
interest  on  the  same  from  Xhit  first  day  of  Aprils  A.  D.  i8^. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant 
for  the  said  principal  sum  and  interest,  and  the  costs  and  disburse* 
ments  of  this  action.  Jeremiah  Mason^ 

Plaintiff's  Attorney. . 

(2)  On  an  Instrument  Payable  at  a  Particular  Place. 

Form  No.  4198. 

(Precedent  in  Hamburger  v,  Paul,  51  Md.  390.) 

(Caption^ 

[Ann  Eliza  Pauly  by  Richard  Hamilton^  her  attorney,  sues  Jacob 
Hamburger^ 

ment,"  is  sufficient,  though  it  is  more  of  nonpayment  to  the  indorser,  unless- 

common  in  practice  to  state  specifically  sufficient  excuse  for  not  doing  so  is 

the  contents   and  subscription  of  the  pleaded.    White  v.  Cannada,  25  Ark. 

indorsement  and  the  delivery  to  the  41 ;  Rogers  v.  James,  33  Ark.  77.     An 

Slaintiff.     Elmendorf  v,   Shotwell,    15  averment  that  the  note  was  presented 

f.  J.  L.  153.  to  the  maker  at  maturity  for  payment 

1.  Sz0aso  lor  Hoaprsisntiimit. — "And  and   payment  thereof  demanded,  but 

the  plaintiff  avers  that  soon  after  the  the  same  was  not  paid,  of  all  which 

signing  and  indorsing  of  said  note  by  due  notice  was  given  to  the  indorser,  is> 

the    defendant    and    by  the    makers,  a  sufficient  averment  of  presentment, 

W.  G.  and  R.  H.  Flanagan,  both  the  refusal  and  notice.     Fisk  v.  Miller,  63. 

latter  and  their  co-maker,  James  W.  Cal.  367 ;  Young  v.  Miller,  63  Cal.  303. 

Flanagan,  became  and  have  remained  It  should  be  alleged  that  the  indorser 

ever  since  and  are  now  openly  and  had  notice  of  demand  and    nonpay- 

notoriously  insolvent,  and  at  no  time  ment.    Wilmington  Bank  9.  Cooper^ 

since  the  maturity  of  said  note  would  a  i  Harr.  (Del.)  10. 

suit  against  either  of  them  have  availed        In  Georgia^  protest  is  not  necessary  \tt 

plaintiff  anything,  as  they  have  no  prop-  order  to  bind  the  indorsers  except,  i. 

erty  subject  to  execution  out  of  which  When  the  note  is  made  payable  on  its 

the  plaintiff's  claim  ought  to  have  been  face  at  a  bank  or  banker's  office,     a. 

made."     Such  averment  of  insolvency  When  it  is  discounted  at  a  bank  or 

is  sufficient  to  excuse  nonpresentment  banker's  office.    3.  When  it  is  left  at  a 

to  the  makers  for  payment  and  allow  bank  or  banker's  office  for  collection, 

the  suit  to  be  commenced  against  the  Ga.  Code  (1895),  g  3688. 
indorser.    Hayne  v,  Fisher,  68  Ind.  158.        8.  The  words  enclosed  in  [  ]  will  not 

8.  In    an    action     bv    the    indorsee  be  found  in  the  precedent,  but   have 

against  the  indorser  it  is  necessary  to  been  added  to  render  the  form  com^ 

allege  demand  of  the  maker  and  notice  plete. 
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For  that^  the  Merrimac  Perpetual  Building  Association,  No,  1,  of 
Baltimore  Cityj  a  body  corporate,  daly  incorporated^  on  the  21tk 
December,  i87£,  by  its  promissory  note  now  overdue,  promised. to 
pay  to  a  certain  G,  J,  Hild,  or  order,  one  thousand  dollars,  with  inter- 
est twehe  months  after  date,  payable  at  Number  176  North  Gay 
Street,  and  the  said  G.  J.  Hild  endorsed  the  said  note  to  the 
defendant,  who  endorsed  the  same  to  the  plainti£f,  and  the  said  note 
was  duly  presented  for  payment  at  Number  176  North  Gay  Street,^ 
and  was  dishonored,  whereof  the  defendant  had  due  notice,  but  did 
not  pay  the  same,  [and  the  plaintiff  claims  therefor  %1200. 

Richard  Hamilton, 

Attorney  for  Plaintiff.] 

(8)  Whxrs  thx  Maker  has  Absconded. 

Form  No.  4199. 
(Precedent  in  Tillman  v.  Allies,  5  Smed.  &  M.  (Miss.)  373.) 

Thomas  Tillman  and  Ephraim  G.  Peyton,  by  attorney,  complain  of 
Zaccheus  Allies,  being  in  custody,  etc.,  of  a  plea  of  trespass  on  the 
case  upon  promises,  etc.,  for  that  whereas  one  William  T  Scott,  now 
a  non-resident  of  this  state,  on  the  16th  day  of  September,  iS38^  in 
the  county  of  Ccpiah  aforesaid,  by  his  certain  promissory  note  in 
writing  of  that  date,  by  the  name  and  signature  of  IVm,  T  Scott, 
promised  on  or  before  the  Jlrst  day  oi  January,  one  thousand  eight 
hundred  dm^  forty-one,  to  pay  Lewis  Kennedy, or  bearer,  fourteen  hun- 
dred and  two  dollars  for  value  received,  payable  in  Mississippi 
currency,  and  then  and  there  delivered  the  said  note  to  the  said 
Lewis  Kennedy,  who  then  and  there  transferred  the  same  by  delivery 
to  the  said  defendant,  who  thereby  then  and  there  became  a  legal 
holder  and  bearer  thereof. 

And  the  said  defendant  afterwards,  to  wit,  on  the  da^  and  year 
aforesaid,  at  the  place  aforesaid,  indorsed  the  said  promissory  note 
to  the  said  plaintiffs.  And  the  said  plaintiffs,  on  the  day  the  said 
promissory  note  became  due  and  payable,  used  due  diligence,  but 
could  not  find  the  drawer  of  the  said  note,  he  having  absconded  at 
the    maturity  thereof,   beyond  the  limits  of  the   United  States  to 

1«  This  was  the  fourth  count  and  the  Briek  Company  endorsed  the  note  to  the ' 

one  upon  whidi  recovery  was  had.  defendant,  who  endorsed  the  same  to  the 

8.  The  incorporadon  of  the  defend-  plainti£f ;  and  the  said  note  was  duly 

ant  corporation  indorser  need  not  be  presented  for  payment  and  was  dis- 

alleged.    See  the  precedent  in  Condon  honored,  whereof  the  defendant  had 

V.  Pearce,  43  Md.  S4 :  *'  for  that  Evert  due  notice,  but  did  not  pay  the  same. 

Hansen  and  Brother,  on  the  fifth  day  And  the  plainti£f  claims  eight  hundred 

of  September^  in  the  year  eighteen  hun-  dollars." 

dred  and  seventy-^me^  by  their  promis-  8.  As  against  an  indorser,  where  a 

sory  note,  now  overdue,  promised  to  note  is  made  payable  in  a  certain  place, 

pay  to  the  order  of  the  Cecil  Fire  Brick  demand  at  that  place  must  be  averred 

Company  four  hundred  dollars    ninety  and  proved.   Wilmington  Bank  v.  SixcL' 

days  after  date,  at  the  A^o/^^HMi/^aifi^/  mons,  i  Harr.  (Del.)  331 ;  Wilmington 

the  Republic;  and  the  said  Cecil  Fire  Bank  v.  Cooper,  x  Harr.  (Del.)  10.  • 
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parts  unknown,  of  all  which  the  s^id  defendant  then  aad,there  had 
due  notice.  Yet  the  said  defendant,  tbough.bften  reguestn^  has  pot 
paid  to  the  said  plaintiffs,  the  said  sum  of  mouey  specified  in  said 
note,  or  any  part  thereof,  to  the  damage  oT^the  said  plaintiffs  of 
three  thousand  dollars,  and  therefore,  thc^  bring  their  suit. 

^k.G.  Peyton, 

Plaintiffs'  Attorney. 

<(4)  Affidavit  of  Claim.^ 

pjknnsylvania. 

Form  No.  4300. 
(Precedent  in  IfcPherson  tc  Allegheny  Nat.  Bank,  96  Pa.  St.  136.) 

]       .In  the  court  of  Common  Pleas, 

[Commonwealth  of  Pennsylvania,  I  No.  i,  oi  Alleghany  County. 

County  of  Alleghany,  {^^'  Of  October  Term,    i%80,   No. 

J  m 

Personally  came  Wilson  McCandless,  who  being  duly  sworn  deposes 
and  says,  that  he  is  the  cashier  of  th^  Allegheny  National  Bank,  the 
above  named  plaintiff,  and  that  James  McPherson,  the  defendant,  is 
justly  and  legally  indebted  to  tne  said  plaintiff  in  the  sum  of  $7^5, 
with  interest  from  the  19th  day  of  August  1W8,  and  %1M  protest 
fees;  which  indebtedness  arises  from  a  certain  promissory  note  duly 
made  and  delivered  by  Samuel  Sarver,  in  the  words  and  figures 
following : 

{Jlere  a  copy  wcu  set  out,) 

And  said  note  was  duly  endorsed  by  defendant,  and  came  for  value 
in  the  usual  course  of  business  into  plaintiff's  possession,  and  plain- 
tiff is  the  holder  thereof.  And  the  said  note  Was  hot  paid  at  maturity, 
although  presented  for  payment  at  the  place  therein  appointed. 
Whereupon  the  same  was  protested,  of  all  of  which  defendant  had  due 
notice.    And  the  whole  amount  of  said  note  is  still  due  and  unpaid. 

(J'urai)  (^Signature) 

(5)  On  a  Note  not  within  the  Law  Merchant. 

ALABAMA. 

Form  No.  4301. 

(I  Ala.  Code  (1886),  790.) 

'^'^D^eCon^^  \  I"  ^^^  ^'>^'«"'  ^ourt,  JanuaryT^rm,  i8P7. 

1.  District  of  Columbia  •—  HuU  77.  —  tain   the  statement  that  the  amount 

See  the  precedent  in  Lawrence  v.  Ham-  claime4  to  ^  due  the  plaintiff  was  due 

mond,  4  App.   Cas.  (D.  C.)  468.     See  **  exclusive  of   all    set-offs    and    just 

also  plaintiff  8  affidavit  in  Williams  v.  ground  of  defense/'  as  required  by  the 

Bradley,  2  App.  Cas.  (D.  C.)  347,  which  73d  rule  of  practice  of  the  supreme 

was  held  bad  because  it  did  not  con-  court  of  the  district. 
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Jokn:J>if€^  plaistiff,      )      The*  p)ai»ki£f-cU|ims  .of  the  defendant 

against  Vihf €9  hundred  ito)\K[%  as  the .  assignee  of  a 

Richard  Roe^  defendant.  )  note '(or  hoHd^4iS''ihe  <ase  may  bt\  executed 

on  the  ^/^/^^  day  of  N^wtmber^  by  Frede- 
rick Johnson^  and  payable  to  the  defendant  (or  as  ike  case  may  be)  on 
the  eighteenth  day  of  November ^  and  assigned  to  the  plaintiff,  upon 
which  suit  has  been  brought  according  to  law,  to  charge  the  maker, 
judgment  obtained,  execution  issued  according  to  law  and  returned 
'*  No  property  found,"  which  note  (or  AtHw^,with  the  interest  thereon, 
is  still  unpaid.  Arthur  P,  Minehener^ 

Attorney  for  Plaintiff. 

ILLINOIS.^ 

Form  No.  4;i  o  a . 

In  the  Circuit  Court  of  Cook  Cmniyy 
February  Term,  A.  D.  i8P7. 
State  of  Illinois,  ) 

Cook  County.    P^* 

John  Docy  Plaintiff  in  this  suit,  by  Jeremiah  Mason^  his  attorney, 
complains  of  Richard  Roe^  defendant  in  this  suit,  who  was  sum- 
moned, etc.,  of  a  plea  of  trespass  on  the  c^se  on  promises. 

For  that^  whereas,  one  John  Fen^  on  the  first  day  of  AprU^  A.  D. 
i8P7,  at  Chicago^  to  wit,  at  said  county,  made  his  promissory  note  in 
writing,  bearing  date  the  day  and  year  aforesaid,  whereby  he  then 
and  there  promised  to  .pay  to  the  order  of  R4fhard  Roe  in  six  months 
from  said  date  one  thousand  bushels  of  vrheat  for  value  received,  .and 
then  and  there  delivered  the  said  promissory  note  to  the  said  defend- 
ant, and  the  said  defendant  Richard  Roe  then  and  there  indorsed  the 
said  note  in  writings  and  delivered  it  to  the  plaintiff,  and  the  plain- 
tiff avers  that  afterwards,  to  wit,  on  the.  jj^rx/.day  of  October^  A.  D. 
i8P^,  the  said  promissory  note  becoming  due  andrcemaining  wholly 
unpaid,  plaintiff  instituted  a  suit  on  the  said  notQ  against  the  said 
John  Fen  in  the  Circuit  court  of  Cook  county,  in  the  state  of  Illinois^ 
to  the  November  term  thereof,  A.  D.  i8P5,  being  the  first  term  of  any 
court  held  after  the  maturity  of  said  note,  having  jurisdiction  in  such 
cases,  where  the  said  John  Fen  resided,  and  afterwards,  at  the  March 
term  of  said  court,  A.  D.  i8P7,  to  wit,  on  the  eighth  day  of  March^ 

1.  In  Illinois  promissory  notes,  bonds,  merchant ;    other    notes    and    instru- 

due-bills.  instruments  payable  in  spe-  ments,  however,  governed  by  the  act, 

cific   articles,  and  other  such    instru-  raise    a    different    sort   of    obligation 

ments,  are  classed  together  and  invested  from    the    parties.    The    assignor    or 

with  certain  of  the  attributes  of  nego-  quasi-indorser  of  such  a  note  is  liable 

tiability;  that  is,  they  are  declared  to  be  to  the  assignee  as  indorser,  but  only  if 

due  and  payable  to  bearer  or  order  as  such    assignee  shall  first  have  **  used 

therein  expressed,  and  the  person  des-  due  diligence   by  the   institution  and 

ignated  by  the  terms  of  the  instrument  prosecution  of  a  suit  against  the  maker 

and  within  its  description  may  himself  thereof  for  the  recovery  of  the  money 

soe  for  the  performance  of  the  prom-  or  property  due  thereon,  or  damages  in 

ise.     Starr  &  C.  Anno.  Stat.  111.  (1896),  lieu  thereof.*'    Starr  &  C.  Anno.  3ut. 

p.  3782,  par.  3.  111.  (1896),  p.  2796,  par.  7. 

Many  notes  are  governed  by  the  law 
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A.  D.  1 8P7,  recover^  a  judgment  in  said  Cir^MiV  court  against  the 
Baid  John  Fen  for  the  sum  of  nine  hundred  dollars,:  damages,  and 
seventy-one  dollars,  posts  of  said  suit. 

And  the  plaintiff  further  avers  that  afterwards,  to  wit,  on  the 
tenth  day  of  Marchy  i8P7,  he  caused  to  be  issued  from  the  office  of 
the  clerk  of  the  said  Circuit  court  of  Cook  county  a  writ  of  fieri 
facias,  directed  to  the  sheriff  of  said  county  of  Cooky  the  county  in 
which  the  said  John  Fen  resided,  commanding  him  that  of  the  lands 
and  tenements,  goods  and  chattels  of  the  said /ohn  Fen,  he  cause  to 
be  made  the  sum  of  nine  hundred  seventy-one  dollars,  damages 
aforesaid,  with  interest  thereon  from  the  day  of  the  rendition  of  said 
judgment,  and  also  the  costs  aforesaid,  and  that  he  have  that  money 
at  the  clerk's  office  aforesaid  in  ninety  days  from  the  date  of  said 
writ  to  render  to  the  plaintiff  ;  which  writ  was  afterwards,  to  wit,  on 
the  tenth  day  of  Marchy  A.  D.  i8P7,  delivered  to  the  sheriff  of  the 
said  county  of  Cooky  and  on  the  twenty-fourth  day  of  March,  A.  D. 
i8d7,  the  said  sheriff  made  due  return  of  said  writ  to  the  office  of 
the  clerk  of  said  court,  with  his  return  thereon  indorsed,  to  the  effect 
that  he,  the  said  sheriff,  could  find  no  property  wherewith  to  satisfy 
the  said  writ,  nor  any  part  thereof,  and  therefore  returned  the  same 
wholly  unsatisfied,  as  by  the  records  and  proceedings  of  said  suit  in 
said  court  remaining  will  more  fully  appear.  And  the  said  plaintiff 
avers  that  he  used  due  diligence,  by  the  institution  and  prosecution 
of  said  suit  against  the  said  /ohn  Feny  the  maker  of  said  note.  By 
means  whereof,  and  by  force  of  the  statute  in  such  case  made  and 
provided,  the  defendant  became  liable  to  pay  the  plaintiff  the  said 
sum  of  money  in  the  said  note  specified,  and  the  costs  aforesaid  ; 
and  being  so  liable,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  promised  the  plaintiff  to  pay  him  the 
said  sum  of  money  and  said  costs  when  requested. 

And  whereas,  also,  one  /ohn  Fen,  on  the  first  day  of  Mc^y  A.  D. 
iS96y  at  ChicagOy  to  wit,  at  said  county,  made  his  certain  other  prom- 
issory note,  in  writing,  bearing  date  the  day  and  year  last  aforesaid, 
whereby  he  then  and  there  promised  to  pay  to  the  order  of  Richard 
RoCy  in  six  months y  one  thousand  bushels  of  wheat  and  then  and  there 
delivered  the  said  promissory  note  to  the  said  defendant.  And 
the  said  defendant  Richard  Roe  then  and  there  indorsed  the  said 
note  in  writing,  and  delivered  it  so  indorsed  to  the  plaintiff.  And  the 
plaintiff  avers  that  when  said  promissory  note  became  due  and  pay- 
able the  said  /ohn  Fen  was  insolvent  and  unable  to  pay  the  amount 
of  said  note  or  any  part  thereof,  and  hitherto  from  thence  has  con- 
tinued insolvent,  and  has  not  paid  the  amount  of  said  note  or  any 
part  thereof  to  the  plaintiff.  And  the  plaintiff  avers  that  the  insti- 
tution of  a  suit  against  the  said  /ohn  Fen  at  the  time  the  said  note 
became  due  and  payable,  or  at  any  time  since,  would  have  been  wholly 
unavailing.^    By  means  whereof,  and  by  force  of  the  statute  in  such 

1.  "And  if  the  institution  of  such  *  *  *  may  recover  against  the  assignor 

suit  would  have  been  unavailing  or  the  as  if  due  diligence  by  suit  had   beea 

maker  had  absconded  or  resided  with-  used."     Starr   &    C.    Anno.   Stat.  IlL 

out  or  had  left  the  state  when  such  in-  (1896),  p.  3796,  par.  7* 
strament  became  due,  such  assignee 
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case  made  and  provided,  said  defendant  became  liable  to  pay  to  the 
plaintiff  the  sum  of  money  in  said  note  specified,  and  being  so  liable, 
in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  place  aforesaid,  promised  the  plaintiff  to  pay  him  the 
said  sum  of  money  in  the  said  note  specified  when  thereunto  after- 
wards requested. 

Yet  the  said  defendant,  not  regarding  his  said  promise  and  under- 
takings, but  contriving,  etc.,  although  often  requested  so  to  do,  has 
not  paid  said  plaintiffs  either  of  said  sums  of  money  or  any  part 
thereof,  but  so  to  do  hath  hitherto  wholly  neglected  and  refused,  and 
still  does  neglect  and  refuse,  to  the  damage  of  said  plaintiff  of  two 
ikausand  three  hundred  dollars,  and  therefore  he  brings  suit,  etc. 

Jeremiah  Mason^ 

Plaintiff's  Attorney. 

(Cij^  of  instrument^  and  account  sued  on,) 

KENTUCKY.^ 

Form  No.  4203. 
(Bullitt's  Civ.  Code  Ky.  (1890),  543.) 

Lee  Circuit  Court. 

William  Johnson^  plaintiff,  ) 

against  >  Petition. 

Richard  Gore^  defendant.    ) 

The  plaintiff  William  Johnson  says  that  on  the  tenth  day  of  October^ 
iS85,  the  defendant  Richard  Gore^  in  consideration  of  sixteen  hun- 
dred dollars  paid  to  him  by  the  plaintiff,  indorsed^  and  delivered  to 
the  plaintiff  a  note  dated  the  tenth  day  of  October^  iS86y  which  one 
James  Reath  had  signed  and  delivered  to  said  Richard  Gore^  by 
which  said  James  Reath  promised  to  pay  to  the  order  of  the  said 
Richard  Gore  sixteen  hundred  dollars,  three  months  after  the  date 
last  named,  which  note  with  the  said  indorsement  thereon  is  filed 

1.  In  Kenttuky  a  promissory  note  curred  in  another  state  by  the  law  of 
payable  at  any  bank  incorporated  which  the  paper  was  negotiable,  allege 
under  the  laws  of  the  commonwealth,  in  his  declaration  the  place  of  the  as- 
ororganized  within  the  commonwealth  signment.  Nevertheless  it  has  been 
tinder  any  law  of  the  United  States,  is,  held  that  such  allegation  is  not  effect- 
after  its  indorsement  to  and  discount  ual  to  bar  the  defense  mentioned  upon 
by  the  bank  at  which  the  note  is  pay-  the  ground  that  setoffs  and  defenses 
able  or  after  its  discount  b^  any  other  are  matters  of  remedy  and  are  gov- 
of  the  specified  banks  within  the  com-  erned  by  the  lex  fori,  Davis  v,  Mor- 
monwealth,  within  the  law  merchant,  ton,  5  Bush  (Ky.)  160.  The  point, 
Other  notes  are  not  within  the  law  however,  is  worth  contesting,  since 
merchant.  Barb.  &  C.  Stat.  Ky.  (1894),  the  Kentucky  courts  have  held  that 
§483.  a    note    made    and     payable    in    an- 

9.  Where  an  action  is  brought  by  the  other  state,  but  assigned  in  Kentucky, 

assignee  of  a  note  not  within  the  cus-  is  governed  as  to  the   contract  of  as- 

tom  of   merchants,  any  equitable   de-  signment  by  the  laws    of    Kentucky, 

fense  against  the  assignor  would,  by  Short  v,  Trabue,  4  Mete.    (Ky.)   299; 

the    law   of    Kentucky,    be    available  Carlisle  v.   Chambers,   4    Bush   (Ky.) 

against   the  assignee.     The  assignee  268  ;  Hyatt  v.  State  Bank,  8  Bush  (Ky.) 

should,    where    the    indorsement    oc-  193. 
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herewith;  that  on  the  tenth  day  of  January^  iS86y  the  said /amrs- 
Reatk  havins:  failed  to  pay  said  note,  the  pliiintifF  brcmsht  an  action 
thereon  in  the  Circuit  Court  for  Lse  County,  in  which  county  he 
resided  ;  that  on  the  third  day  of  February^  iSSSy  judgment  was  duly 
rendered  by  said  court  against  satid  Jamrs  Reath  for  sixteen  hundred 
and  sixty  dollars,  being  the  amount  of  said  note  with  int rarest  thereon, 
and  for  costs  which  amounted  to  seventy-iw^  dollars^ ;  that  on  the  six- 
teenth day  of  February  there  was  placed  in  the  haivds  of  the  sheriflf 
of  said  county  a  writ  of  fieri  facias  that  had  been  issued  on  said 
judgnient,  which  was  returnable  on  th«*  second  day  of  March,  and 
which  commanded  him  to  make  the  amount  of  said  judgment  of  the 
estate  of  said  fames  Reath  ;  that  on  th€  second  day  of  March  said 
fieri  facias  was  returned  by  said  sheriff  with  the  indorsement  of  **  No 
property  found  ";^  that  nothing  has  been  paid  to  the  plaintiff  cither 
by  the  defendant  or  the  said  James  Reatk^  and  that  said  James  Reath 
is  insolvent. 

Wherefore  plaintiff  asks  for  judgment  against  the  defendant  for 
sixteen  hundred  and  sixty  dollars,  and  interest  thereon  from  the  date 
of  the  assignment,  and  for  seventy^two  dollars  the  costs  aforesaid  and 
the  costs  of  this  action.  Henry  B.  Ilutchings, 

Attorney  for  Plaintiff. 

MISSOURI. 

Form  No.  4904.* 
(Mo.  Rev.  Stat.  (1889),  p.  3933,  No.  3.) 

(Pap(i0n.y 

Plain tm  stated  that  John  Fenn,  by  his  promissory  note  (herewith 
filed)  dated  Aprit  i,  i8P(9,  pi-omised  to  pay  to  defendant  or  his 
order  one  hundred  dollars  in  one  year  from  date,  together  with 
interest  at  the  rate  of  eight  per  cent,  per  annum  from  date;  that 
defendant  assigned  by  indorsement  (or  in  writingy  herewith  filct/y 
and  delivered  said  note  to  the  plaintiff  on  December  i,  i8P^;  that 
plaintiff,  on  April  Jf^  i8P7,  demanded  oi  John  Fen  the  amount  due  by 
said  note,  who  refused  to  pay  the  same,  and  who  is,  and  was  when 
said  note  became  due,  insolvent,  so  that  a  suit  against  him  would 
have  been  unavailing  ;  and  that  plaintiff,  on  April  5,  i8P7,  notified 
defendant  of  said  demand,  refusal  and  insolvency,  and  required  him 
to  pay,  which  he  has  not  done.  Wherefore  plaintiff  asks  judgment 
for  the  amount  of  said  note  and  interest. 

1.  In   general   the   assignee    cannot  8.  This  form  is  that  in  use  in  a  suit 

proceed   against   the  assignor    unless  upon  a  note  not  within  the  custom  of 

with  reasonable  diligence  he  brings  an  merchants.   See  Mo.  Rev.  Stat.  (1889), 

action  and  obtains  a  judgment  against  §  733. 

the  maker  in  the  county  of   his  resi-  For  the  form  used  in  a  suit  upon  a 

dence,  and  unless,  further,  he  delivers  note  within  such  custom  see  Form  Mo. 

to  the  sheriff  of  that  county  a  writ  of  4196. 

fieri  facias.      Hogan  v,  Vance,  3  Bibb  8.  The  caption   is  as  in  Form   No. 

(Ky.)  35;  Bard  v.  McElroy,  6  B.  Mon.  4196. 
(Ky.)  4i6. 
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(0)  On  a  Note  not  Executed  by  the  Pretended  Maker  — 
FOR  Amount  of  Note  and  Costs  of  a  Suit  against  such 
Pretended  Maker. 


Forte  No.  4^65* 

(Bullitt's  Civ.  Code  Ky.  (1895),  54!.) 

Lee  Circuit  Court 
William  Johnson^  plaintiff,  ) 

against  >•  Petition. 

Richard  Gore^  defendant,   ) 

The  plaintiff  William  Johnson  says  that  on  the  tenth  day  of  Octo- 
ber^ iS86f  in  consideration  of  sixteen  hundred  dollars  paid  bv  htm  to 
the  defendant  Richard  Gore,  he  indorsed  and  delivered  to  the 
plaintiff  a  writing  dated  the  first  day  of  October^  iS86y  signed  by 
one  James  Reathy  and  by  which  said  James  Reath  promised  to  pay  to 
said  Richard  Gore  sixteen  hundred  dollars  three  months  after  the 
last  namefd  date  ;  that  on  the  twelfth  day  oi  January^  i8<97,  the  said 
James  Reath  having  refused  to  pay  said  money  to  the  plaintiff,  he 
brought  an  action  thereon  against  the  said  James  Reath  in  the  Lee 
Circuit  Court,  alleging  that  the  sdiid  James  Reath  had  signed  and 
delivered  it  to  the  said  Richard  Gore^  and  his  assignment  and 
delivery  of  it  to  the  plaintiff,  and  asking  for  a  judgment  for  the 
amount  of  it  against  the  said  James  Reath  ;  that,  in  said  action, 
said  James  Reath^  on  the  twenty-eighth  day  of  January^  xW7, 
pleaded  as  a  defense  that  he  never  signed  said  writing  or  deliv- 
ered it  to  said  Richard  Gore ;  that  on  the  second  day  of  Febru- 
ary^ \%87\  the  plaintiff  notified  said  Richard  Gore  of  the  pleading  of 
said  defense  in  said  action,  and  requested  him  to  attend  to  the  prose- 
tion  thereof ;  that  the  plaintiff  employed  George  P.  Codd^  attorney 
at  law,  to  bring  said  action,  and  agreed  to  pay  him  tivo  hundred  dol- 
lars therefor,  which  was  a  reasonable  fee,  and  that  the  said  Richard 
Gore  refusing  to  attend  to  the  prosecution  of  said  suit  after  he  was 
notified  of  the  filing  of  said  defense,  the  plaintiff  employed  said 
George  F.  Codd  to  prosecute  it,  and  paid  him  an  additional  fee  of  one 
hundred  dollars,  which  was  a  reasonable  fee;  that  on  the  eighteenth 
day  of  February y  i8^7,  by  a  judgment  duly  rendered  by  said  court,  as 
appears  of  record  therein,  said  defense  was  sustained  and  said  action 
dismissed  at  the  plaintiff's  cost,  which  amounted  to  sixty-seven  dol- 
lars; that  said  writing  with  said  Richard  Gore* s  indorsement  thereon 
is  filed  herewith,  and  that  the  defendant  Richard  Gore  has  not  paid 
any  part  of  the  sixteen  hundred  dollars  or  interest  thereon,  or  any 
part  of  said  attorney's  fee  or  of  said  costs. 

Wherefore  the  plaintiff  asks  judgment  against  the  defendant  for 
sixteen  hundred  dollars,  and  interest  thereon  from  the  date  of  the 
assignment  of  the  note,  and  for  three  hundred  and  sixty  dollars  the 
aggregate  amount  of  said  attorney's  fees,  and  said  costs  and  interest 
thereon,  and  for  the  costs  of  this  action. 

Henry  B,  HutchingSy 

Attorney  for  Plaintiff. 
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bi.  On  a  Bill  of  Ezehaage. 

ALABAMA. 

Form  No.  4206. 

(xAla.Cp4«i(i886),  790.)* 

^^^  ^nije  coum!^'^*"^'  I  ^"  ^^*  Circuit  Court,  Jarmary  Term,  i8P7. 

John  DoCy  plaintiff,  )      The  plaii  tiff   claims  of  the  defendant 

against  Ktiinety-eight    dollars,    due    on    a    bill    of 

Richard  Roe^  defendant.  )  exchange  drawn  by  Frederick  Johnson^  on 

the  twentieth  day  of  December^  upon  Will- 
iam  Ciarky  for  the  payment  of  ^z^^  ^»»^r^dr  dollars  to  the  defendant 
by  him,  and  said  bill  was  indorsed  to  the  plaintiff,  and  the  said  bill 
not  being  paid  at  maturity  (or  net  being  cLCcepted^  cts  the  case  may  be)^ 
wais  duly  protested,  of  which  the  defendant  had  due  notice.  The 
said  bill,  with  the  damages  and  interest  thereon,  is  still  unpaid. 

Arthur  P.  Minchener^ 
Attorney  for  Plaintiff. 

Form  No.  4207. 

'    (Precedent  in  Towoseod  Nat.  Bank  v.  Jones,  i$i  Mass.  455.) 

Tcwnsend  National  Bank  \  j^i^,,,^  gup.  Ct. 

Uandcr  E.H.  Jones.      \  ^^^^^^^  declaration. 

And  the  plaintiff  says  that  Henry  Mayo  &*  Co.  drew  a  draft  upon 
Geo.  E,  Deering^  of  Portland^  Me,^  for  %lyS9Hl,  payable  to  their 
own  order,  which  draft  was  indorsed  by  said  Henry  Mayo  &*  Co,  and 
also  by  the  defendant,  a  copy  of  which  draft  is  hereto  annexed, 
marked  A,  And  the  plaintiff  says,  that  the  said  draft  was  duly  pre- 
sented and  payment  thereon  was  refused  by  the  acceptor  ^  and  the 
drawer,  and  that  the  defendant,  the  indorser,  was  duly  notified 
thereupon.  And  the  plaintiff  says,  that  it  is  the  holder  of  said  draft 
for  value,  viz.  the  face  value  thereof,  and  that  he  now  holds  the 
same,  and  has  never  received  the  payment  thereon,  or  any  part 
thereof. 


1.  In  an  action  by  the  indorsee  of  a  aver  or  prove  a  demand  at  the  place  of 

bill  of  exchange  against  the  indorser  a  payment  fixed  in  the  contract,  does  not 

complaint  in  the  statutory  form  must  apply  to  a  case  where  the  demand  of 

be  held  sufficient,   though  the  bill  is  payment  is  necessary  to  create  a  cause 

payable  at  a  particular  place  and  there  of  action  against  the  drawer  or  indorser 

is    no    averment   of   presentment  for  of  a  bill  of  exchange.    Brown  v.  Jones, 

payment    at    such     place.    Battle    v,  113  Ind.  46. 
Weems,  44  Ala.  105.  Where  the  acceptor  has  designated 

For  indorsee  of  foreign  Hll  of  ex-  the  place  where  the  bill  is  payable,  it 

change  against  indorser  of  same  see  must  appear,  in  order  to  charge  the 

the  precedents  in  Gotten  v.  Bradley,  drawer  or  indorser,  that  presentment 

38  Ala.    506 ;  McKenzie  v.  Clanton,  33  for  payment  was  made  at  the  place 

Ala.   528  ;   Cullum  v,   Casey,  9  Port,  specified,  or  a   sufficient    excuse    for 

(Ala.)  131.  not  making  such  presentment    must 

9.  Indiana, — Section  371,  Rev.  Stat,  be  shown.    Brown  v.  Jones,  1x3  Ind. 

Ind.  (2894),  making  it  unnecessary  to  46. 
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Second  count  The  plaintiff  says  that  Henry  Mayo  b*  Co,  drew  a 
draft  upon  Geo.  E.  Deering  &*  Co.^  payable  to  their  own  order,  for 
%1,167.S9,  which  draft  was  indorsed  by  Henry  Mayo  &*  Co.  and 
also  by  the  defendant.  A  copy  of  said  draft  is  hereto  annexed, 
marked  E.  Said  draft  was  duly  presented,  and  payment  thereof 
refused  by  the  acceptor  and  drawer,  and  the  defendant,  the  indorser, 
was  duly  notified  of  the  dishonor  of  the  said  draft.  The  plaintiff 
further  says,  that  he  is  the  holder  of  said  draft  for  value,  and  the 
said  draft  has  never  been  paid,  wherefore  the  defendant  owes  him 
the  amount  of  said  draft,  with  interest. 

Third  count.  The  plaintiff  says  that  Henry  Mayo  &*  Co.  drew  a 
draft  upon  y.  y.  Eurns  6*  Co.^  payable  to  their  own  order  for 
%f^  169.89^  which  draft  was  indorsed  by  Henry  Mayo  &*  Co.  and 
also  by  the  defendant.  A  copy  of  said  draft  is  hereto  annexed, 
marked  C.  Said  draft  was  duly  presented,  and  payment  thereof 
refused  by  the  acceptor  and  drawer,  and  defendant,  the  indorser, 
was  duly  notified  of  the  dishonor  of  the  said  draft.  The  plaintiff 
further  says,  that  he  is  the  holder  of  the  said  draft  for  value,  and 
the  said  draft  has  never  been  paid,  wherefore  the  defendant  owes 
him  the  amount  of  said  draft,  with  interest. 

Fourth  count.  The  plaintiff  says,  that  Henry  Mayo  6^  Co.  drew  a 
draft  upon  Geo,  E.  Deering  &*  Co.^  payable  to  their  own  order,  for 
$ly079.21,  which  draft  was  indorsed  by  Henry  Mayo  6*  CV?.,  and 
also  by  the  defendant.  A  copy  of  said  draft  is  hereto  annexed, 
marked  D.  Said  draft  was  duly  presented,  and  payment  thereof 
refused  by  the  acceptor  and  drawer,  and  the  defendant,  the  indorser, 
was  duly  notified  of  the  dishonor  of  the  said  draft.  The  plaintiff 
further  says,  that  he  is  the  holder  of  the  said  draft  for  value,  of 
which  no  part  has  ever  been  paid,  wherefore  the  defendant  owes 
him  the  amount  of  said  draft,  with  interest. 

TENNESSEE. 

Form  No.  4208. 
(Teno.  Code  (1896),  %  4660,  No.  9.). 

John  Doe    )      The  plaintiff  sues  the  defendant  for  one  hundred  dol- 

vs.  Wars,  and  says  that  sum  is  due  him  on  a  bill  of 

' Richard  Roe.  )  exchange,  here  to  the  court  shown,  drawn  hy  John 

Fen  on  the  Jirsi  day  of  April,  iS96,  ^X , Memphis,  upon 
Richard  Den  at  Chattanooga,  for  ninety  dollars,  in  favor  oi  James  Fen, 
and  by  him  and  the  defendant  indorsed  to  the  plaintiff.  The  bill  not 
being  accepted,  when  presented  for  that  purpose,  was  duly  protested 
for  nonacceptance,  of  which  the  defendant  had  due  notice  (or  the 
bill  was  accepted  and  presented  on  the  first  day  of  July,  1896,  when  it 
matured,  to  the  acceptor  for  payment,  which  being  refused,^  it  was  duly 

1.  The  declaration   must   aver  de-  not  be  cured  by  judgment.     Harlan  v. 

mand  upon  the  maker  and  notice  to  Dew,  3   Head   (Tenn.)  $05;   Knott  v. 

the  indorser  or  a  legal  excuse  there-  Hicks,  9  Humph.  (Tenn^  162;    Har- 

for ;  want  of  such  an  averment  will  wood  v.  Jarvis,  5  Sneed  (Tenn.)  375. 
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prOeftei ih^^f^^  qf  which  Mr  S^f^ndamt  kmi  due  fwtue\^  or  as  the 
oasc  may  be).    The  hill,  with  daiMges  luid  interest,  is  unpaid. 

Jertmiah  MasoH^ 

Attorney  for  Plaintiff. 

LOUISIANA. 

PonnNo.4ao9. 
(H«iid«non  v*  Andenon,  3  How.  (U.  S.)  73.) 

John  Anderson       )      No.  38. 

vs.  >■  First  Judicial  District  Court, 

William  Hendersan,  )  Parish  of  Warrtni&n, 

To  the  Honorable  the  Judge  of  the  First  Judicial  District  Court 
for  the  Parish  of  fVarremton,  State  of  Louisiana: 

The  petition  oi  John  Anderson^  a  resident  of  the  Parish  of  War- 
renion^  respectfully  represents:  That  William  Henderson^  of  the  Par- 
ish of  Warrenton,  is  indebted  to  your  petitioner  in  the  sum  of  thirty- 
seven  hundred  ninety-Jive  dollars,  with  legal  interest  thereon  from 
the  sixth  day  of  February ^  iSS7,  for  this,  to  wit:] 

That  the  petitioner  is  holder  and  owner  of  a  certain  bill  of 
exchange,  for  the  sum  of  thirty-seven  hundred  and  ninety-five  dollars, 
drawn  by  T^ufmas  J.  Green,  indorsed  and  directed  to  Messrs. 
BriggSy  Lacosta  &*  Co.,  Natcheg,  which  said  bill  was  drawn  to  the 
order  of  and  endorsed  by  /ohn  Henderson  6^  Co,,  dated  at  Warrenton, 
in  the  state  of  Mississiffi,  on  the  3d  February,  18^,  payable  twelve 
months  after  date,  which  said  bill  of  exchange,  on  the  8eh  February, 
i%37,  was  protested  for  nonacceptance,  and  on  the  6th  February, 
1SS8,  the  aay  of  maturity,  was  duly  protested  for  nonpayment  by 
James  B.  Cooh,  a  notary  public,  in  the  city  of  Natchet,  duly  commis- 
sioned and  qualified,  and  that  said  John  Henderson  6^  Co.  was,  by 
said  notary,  duly  notified  of  said  protest  for  nonacceptance,  and 
for  nonpayment  by,  all  of  which  will  appear  by  reference  to  said  bill 
of  exchange  and  protest  thereof,  and  said  bill  of  exchange  annexed 
is  made  a  part  thereof. 

At  the  time  said  bill  was  indorsed,  petitioner  avers  that  said  Will- 
iam Henderson  was  a  member  of  the  late  commercial  firm  of  John 
Henderson  &*  Co,,  formerly  doing  business  at  Warrenton,  under  the 
said  style  and  firm  of  John  Henderson  &*  Co.,  and  as  a  member  of  the 
said  firm,  he  is  now  liable  in  solido  to  pay  to  petitioner  the  amount 
of  said  bill  of  exchange,  with  interest,  costs,  and  damages,  and  by  the 
laws  of  the  state  of  Mississippi  petitioner  is  entitled  to  five  per  cent, 
damages  on  the  amount  of  said  bill. 

Petitioner  alleges  further,  that  the  said  William  Henderson,  though 
amicably  requested,  has  neglected  to  pay  the  amount  or  any  part 
thereof,  for  which  he  is  indebted  as  aforesaid. 

[Wherefore  your  petitioner  prays  that  the  said  William  Henderson 
be  cited  to  appear  before  this  honorable  court  to  answer  this  petition, 

1.  An  allegation  **  of  all  which  said    is  a  sufficient  averment  of  notice.  HiU 
several  premises  the  said  H.  R.  W.    v.  Planters'  Bank,  3  Humph.  (Tenn.) 
Hill  had  then  and  there  due  notice"    670. 
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and  that  after  dae  process  of  law  there  be  judgment  in  favor  of  your 
petitioner  and  against  the  said  defendant  for  the  aforesaid  sum  of 
thtriy-sectn  hundred  mnety-fioe  dollars,  with  legal  interest  thereon 
from  the  sixth  day  of  February^  iSS7y  until  paid,  and  costs  of  court. 
And  he  prays  for  all  and  general  relief. 

Jeremiah  Afason^ 

Attorney  for  petitioner.] 

5.  Payee  against  Drawer. 

FLORID 

Fom  No.  4^10. 

(Fla.  Rev.  Stat.  (1892),  380.) 
(Vemte.) 

John  Doe^  by  Jeremiah  Mason  his  attorney  (or  in  person)^  sues 
Richard  Roe  for  that  the  defendant,  on  the  1st  day  of  May^  iS&7, 
by  his  bill  of  exchange  directed  to  John  Fen^  required  John  Fen  to 
pay  the  plaintiff  one  thousand  dollars  two  months  after  date,  and  the 
said  bill  was  duly  presented  for  acceptance  and  was  dishonored,  of 
which  defendant  had  due  notice,^  but  did  not  pay  the  same,  and 
daintiff  claims  one  thousand  dollars, 

ILLINOIS. 

Form  No.  49x1. 

In  the  Circuit  Court  of  Cook  County, 

Term,  A.  D.  i8P7 

State  of  Illinois,  ) 
County  of  Cook.   \  ^^' 

John  Doe^  plaintiff  in  this  suit,  by  John  Van  Arman  his  attorney, 
complains  of  Richard  Roe^  defendant  in  this  suit,  summoned,  etc.,  of 
a  plea  of  trespass  on  the  case  on  promises. 

For  that,  whereas,  the  said  defendant  heretofore,  to  wit,  on  the 
first  day  of  March^  one  thousand  eight  hundred  and  ninety-seven^  at 
the  county  aforesaid,  made  his  certain  bill  of  exchange  in  writing, 
bearing  date  the  same  day  and  year  aforesaid,  and  thereby  then  and 
there  directed  the  said  bill  of  exchange  to  Richard  Den^  by  which 
said  bill  of  exchange  he,  the  said  defendant,  requested  the  said 
Richard  Den^  sixty  days  after  the  date  thereof,  to  pay  to  the  said 
plaintiff  John  Doe^  or  order,  the  sum  of  one  thousand  dollars  for  value 
received,  and  then  and  there  delivered  the  said  bill  of  exchange  to 
the  said  plaintiff,  which  said  bill  of  exchange  afterwards,  and  before 
the  payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  or  any  part  thereof,  to  wit,  on  the  eighth  day  of  March^  one 
thousand  eight  hundred  and  ninety-seven^  at  the  county  aforesaid,  was 
presented  and  shown  to  the  said  Richard  Den  for  his  acceptance 
thereof,  and  the  said  Richard  Den  then  and  there  had  sight  of  the 

1.  If  the  drawer  has  no  funds  in  the  hands  of  the  drawee,  he  is  not  entitled  to 
notice  of  nonpayment.    Cox  v,  Simms,  i  Cranch  (C.  C),  238. 
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said  bill  of  exchange,  and  was  then  and  there  requested  to  accept 
tlij  same,  but  that  the  said  Richard  Den  did  not,  nor  would,  at  the 
same  time  when  the  said  bill  of  exchange  was  so  presented  and 
shown  to  him  for  his  acceptance  thereof  as  aforesaid,  or  at  any  time 
before  or  afterwards,  accept  the  same  or  pay  the  said  sum  of  money 
therein  specified,  or  any  part  thereof,  but  then  and  there  wholly  neg- 
lected and  refused  so  to  do ;  of  all  which  said  several  premises  the 
said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  the  county  aforesaid,  had  notice.  By  means  whereof  the  said 
defendant  then  and  there  became  liable  to  pay  to  the  said  plaintifE 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  when 
he  the  said  defendant  should  be  thereunto  afterwards  requested;  and 
being  so  liable,  he  the  said  defendant,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  same  day  and  year  last  aforesaid,  at  the  county 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said 
defendant,  to  pay  him  the  said  sum  of  money  in  the  said  bill  of 
exchange  specified,  when  he,  the  said  defendant,  should  be  thereunto 
afterwards  requested. 

And  whereas,  also,  the  said  defendant,  afterward,  to  wit,  on  the 
first  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  nimty-stven,  to  wit,  at  said  county,  became  and  was  indebted 
unto  the  said  plaintiff  in  a  large  sum  of  money,  to  wit,  in  the 
sum  of  one  thousand  dollars  for  money  before  that  time  lent  and 
advanced  to  said  defendant  by  said  plaintiff,  at  said  defendant's 
request;  and  also  in  the  like  sum  for  money  before  that  time  paid, 
laid  out  and  expended  for  said  defendant  by  said  plaintiff,  at  the  like 
special  request  of  said  defendant;  and  in  the  like  sum  for  money 
before  that  time  had  and  received  by  said  defendant  to  and  for  the 
use  of  said  plaintiff;  and  also  in  the  like  sum  for  goods,  wares  and 
merchandise  before  that  time  sold  and  delivered  by  said  plaintiff  to 
said  defendant,  at  the  like  special  instance  and  request;  and  also  in 
the  like  sum  for  the  labor,  care  and  diligence  of  said  plaintiff  before 
that  time  done  and  performed  by  said  plaintiff  for  said  defendant, 
and  at  the  like  instance  and  request  of  said  defendant;  and  also  in 
the  like  sum  for  other  money  before  that  time  and  then  due  and 
owing  the  said  plaintiff  for  interest  upon  and  for  the  forbearance  of 
divers  other  sums  of  money  before  that  time  and  then  due  and 
owing  from  the  said  defendant  to  the  said  plaintiff;  and  also  in  the 
like  sum  then  and  there  found  to  be  due  and  owing  from  said  defend- 
ant to  said  plaintiff  on  an  account  stated  between  them;  and  being 
so  indebted,  said  defendant,  in  consideration  thereof,  then  and  there 
undertook  and  promised  to  pay  said  plaintiff  said  several  sums  of 
money  above  mentioned,  when  thereunto  afterwards  requested. 

Nevertheless,  The  said  defendant  (although  often  requested,  etc., 
to  wit,  on  the  day  when  the  said  bill  of  exchange  became  due  and 
payable,  according  to  the  tenor  and  effect  thereof,  and  oftentimes 
since  to  wit,  at  the  place  last  aforesaid,)  has  not  yet  paid  the  said 
several  sums  of  money  above  mentioned,  or  any  or  either  of  them, 
or  any  part  thereof  to  the  said  plaintiff;  but  to  pay  the  same  or  any 
part  thereof,  to  the  said  plaintiff  the  said  defendant  has  hitherto 
wholly  neglected  and  refused,  and  still  does  neglect  and  refuse,  to 
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the  damage  of  the  said  plaintiff  of  one  thousand  dollars,  and  there- 
fore the  said  plaintiff  brings  suit,  etc. 

John  Van  Arman^ 

Plaintiff's  Attorney. 

SOUTH  CAROLINA. 

Form  No.  42x2. 
(Precedent  ia  Witte  v.  Williams,  8  S.  Car.  390.) 
{Caption  and  commencement, ) 

First,  For  a  first  cause  of  action: 

1.  That  on  the  J^th  day  of  December^  iS68^  at  Charleston  in  the 
State  aforesaid,  the  defendant  made  and  delivered  to  the  plaintiff  her 
bill  of  exchange  in  writing,  dated  on  that  day,  and  directed  the  same 
to  certain  persons  under  their  firm  name  of  /,  6*  J,  D,  Kirkpatrick^ 
to  pay  to  the  order  of  this  plaintiff  ^,500  twelve  months  after  the 
date  thereof,  for  value  received. 

2.  That  then  and  there  the  said  /,  &*  J.  D,  Kirkpatrick^  on  sight 
thereof,  accepted  said  bill. 

3.  That  at  matuHty  the  same  was  duly  presented  to  J,  &*  /.  D. 
Kirl^rick  for  payment,  but  it  was  not  paid,  of  all  which  due  notice 
vas  given  to  said  defendant. 

4.  That  no  part  thereof  has  been  paid  except  the  following  amounts, 
viz:  January  10,  i%70,  $^9,00 ;  June 7,  iS70,  %i89,81 ;  ApHllS,  i87i, 
%k97M,  making  in  all  the  sum  of  %12S6.16,  but  that,  in  this  last 
mentioned  amount  is  included  the  sum  of  %188,Ji8  for  interest 
on  the  said  bill  to  the  13th  day  of  April,  iS71 ;  and  that  there  is 
therefore  now  due  on  the  said  bill  the  sum  of  ^1,44^,27,  with  inter- 
est thereon  from  the  13th  of  April,  iS71.  And  the  plaintiff  further 
says  that  he  is  the  lawful  owner  and  holder  of  the  said  bill,  and 
the  defendant  is  justly  indebted  to  him  therefor  in  the  sum  of 
%1,44£J^,  with  interest  thereon,  from  the  13th  day  of  April,  i872, 
and  f2.3S,  costs  of  protest. 

Second,  For  a  second  cause  of  action.  That  on  the  15th  day  of 
December^  1S68,  the  defendant,  at  Charleston  aforesaid,  made  her 
other  bill  of  exchange  in  writing,  and  directed  the  same  to  /,  &*  /. 
D.  JTirhpatrich,  at  Charleston  aforesaid,  and  thereby  required  the  said 
/.  &*  J.  D,  Kirkpatrick  to  pay  to  the  order  of  the  said  /.  6*  /.  D, 
Kirkpairick  the  sum  of  ^,600  three  hundred  and  sixty-five  days  after 
the  date  thereof,  which  period  elapsed  before  this  suit  was  brought, 
and  then  and  there  delivered  the  said  bill  to  the  said  /.  &*  J,  D. 
Kirkpairick  who  indorsed  the  same  and  delivered  it  to  the  plamtiff, 
and  said  plaintiff  further  says,  that  the  said  bill  was  duly  presented 
to  the  said  y.  <5r*y.  2>.  Kirkpatrick  for  acceptance,  and  that  the  said 
firm  duly  accepted  the  same,  and  at  maturity,  that  said  bill  was  duly 
presented  for  payment,  but  was  not  paid,  of  all  which  the  defendant 
had  notice;  and  the  plaintiff  further  says  that  he  is  now  the  lawful 
holder  and  owner  of  the  said  bill,  and  the  defendant  is  justly  indebted 
to  him  therefor  in  the  sum  of  %B,500  principal,  together  with  interest 
thereon,  from  the  eighteenth  day  of  December,  if^Q,  and  ^,35  costs 
of  protest. 

{Prayer  for  judgment)  {Signature  of  Attorney) 
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Form  Mo.  4313. 

""'^  'co?„?y  o?  clSr"°^  \  C-^  o^  Common  Ple«. 

J^kn  Dae,  plaintiff,    ^  complaint    on    Inland    BUI   of  Exchange 
R'  ha  d  ^n^^^^  A  T  h    \     *?*^^s^   drawer  and   indorsers  for   non- 
Fen^  defendants.       J  ^ 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court  that  on  the  first  day  of  May^  one  thousand  eight  hundred 
and  ninety-seven^  the  defendant  Richard  Roe^  at  Chester^  in  said  county 
of  Chester^  made  his  bill  of  exchange  in  writing  and  directed  the  same 
to  Richard  Den,  at  Charleston  in  said  state,  and  thereby  required  the 
said  Richard  Den  to  pay  to  John  Fen  the  sum  of  one  thousand  dollars, 
and  then  and  there  delivered  the  said  bill  to  the  defendant  John  Fen, 
who  indorsed  the  same  to  the  plaintiff,  and  the  said  plaintiff  further 
says  that  the  said  bill  was,  on  the  third  day  of  May,  one  thousand 
eight  hundred  and  ninety-sewn,  duly  presented  to  the  said  Richard 
Den  for  acceptance,  and  that  the  said  Richard  Den  then  declined 
and  refused  to  accept  the  same,  whereof  the  defendants  respectively 
had  due  notice.  And  the  plaintiff  further  says  that  he  is  now  the 
lawful  owner  and  holder  of  the  said  bill,  and  the  defendants  are 
justly  indebted  to  him  therefor  in  the  sum  of  one  thousand  dollars, 
principal,  together  with  interest  thereon  from  Xht  first  day  of  May, 
one  thousand  eight  hundred  and  ninety-seven,  for  which  principal  sam 
and  interest  the  plaintiff  demands  judgment  against  the  said  drawer 
and  indorser  of  the  said  bill  respectively. 

Robert  K  Hayne, 

Plaintiff^s  Attorney. 

WISCONSIN. 

PormNo.  43x4.* 

(Precedent  in  Bach  v.  Bell,  7  Wis.  433.) 
(jCapti0n,) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  unto 
this  court  that  the  defendants  Robert  L,  Bell  and  August  Baensch, 
doing  business  under  the  style  of  Bell  6^  Baensch,  on  the  ^h  day  of 
August  A.  D.,  1 855,  at  Manitowoc,  in  the  State  of  Wisconsin,  made 
their  certain  draft  in  writing  {bearing  date  on  that  day\  on  Messrs, 
Tuttle,  Green  &*  Co,,  of  the  city  of  Chicago,  in  the  State  of  Illinois^ 
whereby  they  required  Messrs,  Tuttle,  Green  6*  Co,,  to  pay  to  the 
order  of  this  plaintiff,  at  the  sight  of  the  said  draft,  the  sum  oifive 
hundred  dollars ;  and  the  plaintiff  further  shows  and  states  that  in 
consideration  of  the  said  draft  as  aforesaid,  and  believing  that  said 
draft  would  be  paid  as  directed,  at  sight,  or  upon  the  presentation 
thereof,  advanced  and  paid  the  said  deSfendants,  Bell  6^  Baensch,  on 
the  said  draft,  the  sum  of  five  hundred  dollars,  on  said  sixth  day  of 
August,  A.  D.  i855;  and  the  said  plaintiff  further  says,  that  said 
draft  was  duly  presented  for  payment  to  Messrs,  Tuttle,  Green  &*  Co., 

1.  This  complaint  was  held  good  on  demurrer.     Bach  v.  Bell,  7  Wis.  433. 
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at  the  said  city  of  Chicago,  on  the  IJ^ih  day  of  August,  A.  D.  iK6, 
and  that  payment  thereof  was  refused  and  the  same  was  hot  paid, 
and  that  due  notice  was  given  to  said  defendants,  Robert  Z.  Bell  and 
August  Baens<ky  under  the  firm  and  style  of  Bell  &*  Bctensch  ;  and  the 
said  plaintiff  further  says,  that  he  is  now  the  lawful  owner  and  holder 
of  said  draft,  and  that  said  defendants  are  now  justly  indebted  to  him, 
said  plaintiff,  thereon,  in  the  sum  of  five  hundred  dollars,  with  the 
interest  thereon,  at  the  rate  of  twelve  per  cent,  per  annum,  since  the 
sixth  day  of  August,  A.  D.  \W6, 

Wherefore  the  plaintiff  demands  judgment  against  the  makers  of 
said  draft  for  the  sum  of  five  hundred  dollars,  with  interest  thereon 
at  the  rate  of  twelve  per  cent,  per  annum,  that  being  the  current  rate 
of  interest  on  drafts  at  the  time  the  same  was  given,  and  ten  per  cent, 
damages,  according  to  the  law  in  such  cases  made  and  provided, 
together  with  the  costs  and  disbursements  in  this  action,  and  desires 
that  the  trial  of  this  cause  be  had  in  Manitowoc  county. 

{Signature  of  Attorney) 

6.  Indorsee  against  Drawer. 

ALABAMA. 

Form  No.  4215. 

(X  Ala.  Code  (1886),  790.) 

'^^^  ^D^e  County^*"^^'  [  ^^  ^^^  Cxrcmt  Court,  January  Ttrm,  iS96. 

John  Doe,  plaintiff,  1      The  plaintiff  claims  of  the  defendant  one 

against  >  hundred  and  two  dollars,  due  on  a  bill  of 

Richard  Roe,  defendant.  )  exchange  ^  drawn  by  hiih  on  the  iwetfth 
day  of  November  on  Fredrick  Johnson  for  the  payment  of  on^  hundred 
and  two  dollars  to  William  Clark  on  th^  fifteenth  day  of  November^  by 
whom  the  said  bill  was  indorsed  to  the  plaintiff,  and  the  said  bill, 
not  being  paid  at  maturity  (or  not  being  accepted,  as  the  case  may 
be,)  was  duly  protested,  of  which  the  defendant  had  due  notice.  The 
said  bill,  with  the  damages  and  interest  thereon^  is  still  unpaid. 

Arthur  P.  Minckener, 

Attorney  for  Plaintiff. 

ARKANSAS. 

FeftoN«w4dzi. 

(Precedent  in  Marshall  v,  Hawkins,  13  Ark.  3if6.) 

John  R.  Marshall  2LTiA  Andrew  B.James,  partners,  &c.,  complain  of 
Richard  C,  Hawkins,  of  a  plea  of  trespass  on  the  case  on  promises. 

For  that,  whereas,  &c.,  on  the  Wh  day  of  August,  iSSO,  at,  &c., 
the  said  defendant  made  his  certain  bill  of  exchange  of  that  date, 
and  now  here  to  the  court  shown,  and  then  and  there  directed  the 
same,  &c.,  to  Messrs,  M.  Greenwood  b*  Co,,  New  Orleans^  La,,  and 

1.  If  the  bill  sued  on  is  a  foreign  bill  of  exchange,  tke  fact  should  be  stated, 
jind  the  place  on  which  it  is  drawn.     Ala.  Civ.  Code  (t886),  790. 
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thereby  then  and  there  requested  said  M,  G,  &*  Co.^  on  the  Jirst 
March  next  after  the  date  thereof,  to  pay  to  the  order  of  E,  H. 
Er^lish  the  sum  oifive  hundred  and  mnety-three  dollars  and  eighty-one 
cents,  for  value  received,  and  charge  to  his  account,  waiving  protest 
and  notice,  and  then  and  there  delivered  the  same  to  the  said  E.  H, 
English\  who  then  and  there,  by  his  written  endorsement  thereon, 
which  is  now  to  the  court  shown,  endorsed  the  same,  and  thereby 
directed  the  said  sum  of  money  in  said  bill  specified  to  be  paid  to  the 
said  plaintiffs,  and  then  and  there  delivered  the  same  to  them.  And 
plaintiffs  in  fact  further  say,  that  afterwards,  and  before  the  payment 
of  any  part  thereof,  to  wit ;  on  the  Hth  day  of  January^  i85i,  at 
the  city  of  New  Orleans^  in  the  State  of  Louisiana,  to  wit :  at  the 
county  aforesaid,  the  said  bill  of  exchange  was  duly  presented  and 
shown  to  said  M,  Greenwood  &*  Co,  for  acceptance,  and  they  were 
then  and  there  required  to  accept  the  same,  but  neither  then  nor  at 
any  time  before  or  afterwards,  did  or  would  they  or  any  other  per- 
son, accept  or  pay  the  said  bill,  but  totally  neglected  so  to  do,  and 
then  and  there  the  said  bill  was  duly  protested  for  non-acceptance 
thereof,  of  all  which  premises  the  said  defendant  then  and  there  had 
notice.     By  means  whereof,  etc.  (common  conclusion). 

(Signature  of  Attorn^) 

V 

ILLINOIS. 

Form  No.  42x7. 

In  the  Circuit  Court  of  Cook  County, 
Term,  A.  D.  i8P7. 

State  of  Illinois,  )  » 

County  of  Cook.  \  *** 

John  Doe^  plaintiff  in  this  suit,  by  John  Van  Arman  his  attorney, 
complains  of  Richard  Roe^  defendant  m  this  suit,  who  has  been  duly 
summoned  to  answer  the  plaintiff  in  a  plea  of  trespass  on  the  case 
on  promises. 

For  that,  whereas,  the  sdXd  Richard  Roe^  on  tYit  first  day  of  March^ 
one  thousand  eight  hundred  and  ninety-seven^  at  the  county  aforesaid, 
made  his  certain  bill  of  exchange  in  writing,  bearing  date  the  same 
day  and  year  aforesaid,  and  thereby  then  and  there  directed  the  said 
bill  of  exchange  to  John  Fen^  by  which  said  bill  of  exchange  he,  the 
said  Richard  Roe^  requested  the  said  John  Fen,  sixty  days  after  the 
date  thereof,  to  pay  to  one  Richard  I)en,  or  order,  the  sum  of  one 
thousand  doWsLTS^  for  value  received,  and  then  and  there  delivered  the 
said  bill  of  exchange  to  the  said  Richard  Den,  which  said  bill  of 
exchange  the  said  John  Fen  afterwards,  to  wit,  on  the  third  day  o£ 
Marchy  one  thousand  eight  hundred  ?ind  ninety-seven,  at  the  county 
aforesaid,  accepted.  And  the  said  Richard  Den,  to  whom  or  to 
whose  order  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified  was  thereby  directed  to  be  made,  after  the  making  of  the 
said  bill  of  exchange,  and  before  the  payment  of  the  said  sum  of 
mopey  therein  specified,  to  wit,  00  the  same  day  and  year  last  afore- 
said, at  the  county  aforesaid,  indorsed  the  said  bill  of  exchange,  by 
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which  said  indorsement  he,  the  said  J^ichard  Den^  thereby  then  and 
there  ordered  and  appointed  the  said  sum  of  money  in  the  said  bill 
of  exchange  specified  to  be  paid  to  John  Doe^  and  then  and  there 
delivered  the  said  bill  to  the  said  John  Doe,  And  the  sdAdJohn  Doc 
in  fact  saith  that  afterwards,  to  wit,  on  the  second  day  of  May  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven^ 
at  the  county  aforesaid,  the  said  bill  of  exchange  so  indorsed  as 
aforesaid  was  duly  presented  and  shown  to  the  said  John  Fen  for 
payment  thereof  according  to  the  said  usage  and  custom  of  mer- 
chants, and  the  said  John  Fen  was  then  and  there  requested  to  pay 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  accord- 
ing to  the  tenor  and  effect  of  the  said  bill  of  exchange  and  of  his  said 
acceptance  thereof,  but  that  the  said  John  Fen  did  not  nor  would,  at 
the  same  time  the  said  bill  of  exchange  was  so  presented  and  shown 
to  him  for  payment  thereof  as  aforesaid,  or  at  any  time  afterwards, 
pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof, 
but  wholly  neglected  and  refused  so  to  do  ;  of  all  which  said  several 
premises  the  said  Richard  Roe  afterwards,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  at  the  county  aforesaid,  had  notice. 

By  means  whereof,  the  said  defendant  then  and  there  became  lia- 
ble to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said  bill 
of  exchange  specified,  when  he,  the  said  defendant,  should  be  there- 
unto afterwards  requested  ;  and  being  so  liable  he,  the  said  defend- 
ant, in  consideration  thereof,  afterwards,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  at  the  county  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff,  to  pay  him  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  when  he,  the 
said  defendant,  should  be  thereunto  requested. 

And  whereas,  also,  the  said  defendant,  afterwards,  to  wit,  on  the 
third  day  of  March  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and   ninety-seven^   to  wit,     at  said   county,   became  and  was 
mdebted  unto  the  said  plaintiff  in  a  large  sum  of  money,  to  wit,  in' 
the  sum  of  one  thousand  dollars  for  money  before  that  time  lent  and 
advanced  to   said  defendant  by  said  plaintiff,  at  said  defendant's 
request ;  and  also  in  the  like  sum  for  money  before  that  time  paid, 
laid  out  and  expended  for  said  defendant  by  said  plaintiff,  at  the 
like  special  request  of  said  defendant ;  and  in  the  like  sum  of  money 
before  that  time  had  and  received  by  said  defendant  to  and  for  the 
use  of  said  plaintiff  ;  and  also  in  the  like  sum  for  goods,  wares  and 
merchandise  before  that  time  sold  and  delivered  by  said  plaintiff  to 
said  defendant,  at  the  like  special  instance  and  request ;  and  also  in 
the  like  sum  for  the  labor,  care  and  diligence  of  said  plaintiff  before- 
that  time  done  and  performed  by  said  plaintiff  for  said  defendant, 
and  at  the  like  instance  and  request  of  said  defendant ;  and  also  in: 
the  like  sum  for  other  money  before  that  time  and  then  due  and' 
Owing  the  said  plaintiff  for  interest  upon  and  for  the  forbearance  of 
divers  other  sums  of  money  before  that  time  and  then  due  and  owing 
from  the  said  defendant  to  the  said  plaintiff ;  and  also  in  the  like 
sum  then  and  there  found  to  be  due  and  owing  from  said  defendant* 
to  said  plaintiff  on  an  account  stated  between  them  ;  and  being  so 
indebted,  said  defendant,  in  consideration  thereof,  then  and  there! 
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undertook  and  promised  to  pay  said  plaintiff  said  several  sums  of 
money  above  mentioned,  when  thereunto  afterwards  requested. 

Nevertheless,  the  said  defendant  (although  often  requested,  etc., 
to  wit,  on  the  day  when  the  said  bill  of  exchange  became  due  and 
payable,  according  to  the  tenor  and  effect  thereof,  and  oftentimes 
since,  to  wit,  at  the  place  last  aforesaid,)  has  not  yet  paid  the  said 
several  sums  of  money  above  mentioned,  or  any  or  either  of  them,  or 
any  part  thereof,  to  the  said  plaintiff ;  but  to  pay  the  same  or  any 
part  thereof  to  the  said  plaintiff  the  said  defendant  has  hitherto 
wholly  neglected  and  refused,  and  still  does  neglect  and  refuse,  to 
the  damage  of  the  said  plaintiff  of  $i,J9t>0,  and  therefore  the  siud 
plaintiff  brings  suit,  etc. 

John  Van  Arman, 

Plaintiff's  Attorney. 

INDIANA. 

Form  No.  4218. 

(Precedent  la  Fletcher  v,  Piersoa,  69  Ind.  981.) 

(Caption.) 

Stougfion  A,  Fletcher  and  Frances  M,  Churchman^  partners  doiQg 
business  under  the  firm  name  and  style  of  S.  A,  Fletcher  &»  C#.,  com- 
plain of  /ohn  Pierson^  and  state  that  on  the  J^ist  day  of  Aprils  iS7S 
the  defendant  was  indebted  to  one  John  Bryan  in  the  sum  of  six 
hundred  and  fifty  dollars,  and  in  consideration  thereof  he  gave  him  a 
check  or  order  on  Fletcher  ^  Sharpds  bank  therefor,  which  check  or 
order  is,  in  substance,  as  follows  : 

''JmHana^is,  fist  April,  i87J. 
"  Fletcher  &*  Sharpens  Bank  ; 

'*  Pay  to  John  Bryan  or  order  six  hundred  and  fifty  dollars  in 
currency. 

' '  ^0,00,  John  Fieraan:' 

And  afterward  said  John  Bryan  endorsed  it  to  First  NaUcmai  Bank 
of  Charleston^  III.,  then  said  bank  endorsed  the  same  to  McKens  6« 
Minshall^  and  then  said  McKeen  &»  Minskall  endorsed  the  saoooe  to 
the  plaintiffs,  who  are  the  owners  and  holders  thereof.  A  copy  <tf 
said  check  or  order  and  the  endorsements  thereon  are  herewith  ftled 
and  made  a  part  hereof. 

Plaintiffs  further  state  that,  after  said  check  or  order  came  into 
their  hands,  they  presented  it  to  said  Fletcher  ^  Sharpds  Bank  and 
demanded  payment,^  and  pajrment  was  refused  on  the  ground  that 
the  defendant  had  no  funds  there  to  pay  the  same.  Plaintiffs  further 
state  that  the  said  check  or  order  came  into  their  hands  within  ten 
days  after  it  was  drawn,  and  was  immediately  mislaid  or  lost,  and 
plaintiff  made  diligent  search  therefor,  but  it  remained  lost  until 

1.  Where  a  bill  of  exchange  is  ac«  specified,  or  a  attflldent  excuse  for  not 

cepted  payable  at  a  designated  place,  so   prtsentiag    it    nose    be    showa. 

it  must  appear,  in  order  to  charge  the  Brown    v.    Joaes,    X13   Ind.  ^      ^ 

drawer  or    indorser,  that  presentment  also  Bsowa  v.  JooM,  IS5  Ind^  375. 
lor  payment   was  made  at  the  place 
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about  the  — — -  day  of  Marchy  iS77,  when  plaintiffs  found  it  and 
immediately  presented  it  for  payment  at  said  bank  and  demanded 
payment,  and  it  was  refused  because  defendant  had  withdrawn  all 
his  funds  from  said  bank. 

Plaintiffs  further  state  that,  when  said  defendant  drew  said  check 
or  order,  he  had  funds  in  said  bank  to  pay  it ;  that  said  bank  was 
then  good  and  solvent,  and  has  continued  solvent  ever  since.  Plain- 
tiff further  states  that  after  said  defendant  drew  said  check  or  order, 
and  before  the  time  when  it  was  presented  to  said  bank  for  payment, 
and  payment  demanded,  said  defendant  withdrew  all  his  funds  from 
said  bank,  and  for  that  reason  said  bank  refused  to  pay  said  check  or 
order.  Plaintiff  afterward  presented  said  check  or  order  to  defend- 
ant and  demanded  payment,  and  he  refused  to  pay  the  same.  Said 
check  or  order  is  now  due  and  wholly  unpaid.  {The  second  para* 
graph  of  the  complaint  alleged  the  same  facts y  except  that  cU  the  time  of 
drawing  the  check  the  defendant  had  no  funds  in  bank  to  pay  it — Prayer 
for  judgment  ^  {Signature  of  Attom^s) 

MASSACHUSETTS. 

Fonn  No.  49x9. 
(Buaw.  &  Wal.  Mms.  Prac.  ()4  cd.)  577.) 

^^\^    I  Jlfi^aKfj^^  Superior  Court, 
Ri^TRoe,  \    ^'^-^^'^  Declaration. 

And  the  plaintiff  says  that  the  defendant  made  a  bill  of  exchange, 
a  copy  of  which  with  the  indorsement  thereon  is  hereto  annexed, 
payable  to  the  order  of  /ohn  Fen\  that  said  John  Fen  indorsed  the 
same  to  the  plaintiff ;  that  said  bill  was  duly  presented  for  acceptance 
to  Richard  Den^  the  drawee  therein  named^  who  refused  to  accept 
the  same;  of  all  which  the  defendant  had  doe  notice^  and  the  defend- 
ant owes  the  plaintiff  the  amount  of  said  bill  and  interest  thereon. 

MISSOT7RI. 

Form  No.  4220. 
(Bums'  Anno.  Prac.  Code  Mo.  (1896),  978.) 

^^^  ^"^inlf '^^^^'  1   ^^  ^^^  ^^^"^^  ^^"'■^'  ^^^^^  County, 

Richard  RoeTRichard  Den  zxi6\      State  oi[  Missouri 

George  Hunter,  Defendants.  J  ^^  ^^^ ^^™'  ^^' 

Plaintiff  states  that  on  the  1st  day  of  May^  i897,  Richard  Roe 
made  his  bill  of  exchange  in  writing  herewith  filed  and  directed  the 
same  to  one  John  Fen  at  the  city  of  St.  LouiSy  and  thereby  requested 
the  said  John  Feny  stj^ty  days  after  the  date  thereof,  to  pay  to  the 
defendant  Richard  Den  the  sum  of  one  th<msand  dollars,  and  deliy- 

1.  A  demurrer  to  this  complaint  was  at  the  cost  of  the  appellee,  with  in- 
sustained  by  the  trial  court,  but  the  suuctions  to  OTerrufe  the  demurrer. 
Supreme  Court  reversed  the  judgment    Fletcher  v.  Pierson,  69  Ind.  281. 
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ered  the  said  bill  to  the  defendant  Richard  Den^  who  indorsed  and 
delivered  the  same  to  the  defendant  George  Hunter^  who  indorsed 
the  same  to  plaintiff,  who  on  the  6th  day  of  May^  i8P7,  duly  pre- 
sented the  same  to  said  John  Fen  for  acceptance;  that  the  said  John 
Fen  then  declined  and  refused  to  accept  the  same,  of  which  defend- 
ants respectively  had  due  notice.  Plaintiff  states  that  he  is  now  the 
lawful  owner  and  holder  of  the  said  bill  of  exchange,  and  the  defend- 
ants are  indebted  to  him  therefor  in  the  sum  of  one  thousand  dollars, 
with  interest  thereon  from  the  5th  day  of  May^  i8P7,  at  the  rate  of 
six  per  cent,  per  annum,  and  also  for  fifty  dollars  for  damages  for 
nonpayment  of  the  same,  and  for  which  he  asks  judgment. 

{Signature  of  Attorney) 

NEBRASKA. 

Porm  No.  4221. 

(Precedent  in  LAnning  v.  Burns,  $6  Neb.  837.) 
{Caption^ 

The  plaintiff  complains  of  the  defendant  and  says  that  it  is  a  cor- 
poration organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Kansas,  and  doing  business  as  bankers  in  said  state;  that  on 
the  Slst  day  of  January^  iS89^  this  defendant  executed,  signed,  and 
delivered  to  George  H.  Allen  a  check  on  the  Lincoln  National  Bank 
oi  Lincoln^  Neb,^  for  %16S,12^  payable  to  the  said  George  H.  Allen^ 
or  order.  On  the  same  day  said  check  was  by  the  said  George  If. 
Allen^  for  a  valuable  consideration,  and  in  the  due  course  of  business,, 
assigned  to  Kerndt  Brothers^  and  was  by  them  for  a  valuable  consid- 
eration, and  due  course  of  business,  and  without  notice,  assigned  to* 
this  plaintiff,  and  that  afterwards  the  said  Joseph  BurnSy  without  any 
right  or  authority  so  to  do,  stopped  the  payment  of  said  check,  to  the 
damage  of  thib  plaintiff  in  the  sum  of  %16S.19. 

a.  On  the  4th  day  of  February ^  iS89y  said  check  was  protested  for 
non-payment,  and  the  costs  of  protesting  the  same  are  $5.J?P. 

Wherefore  plaintiff  prays  judgment  against  said  defendant  for  the 
sum  of  %16S,12  with  interest  from  the  Slst  day  oi  January ^  iSS9^ 
and  ^.B9  with  interest  from  the  4th  day  of  February^  i8^P,  and 
costs  of  suit. 

(^Signature  of  Attorney) 

SOUTH  CAROLINA. 

PormNo.  4aaa. 

(Precedent  in  Boylston  v.  Crews,  a  S.  Car.  4aa.) 

(Caption  and  Commencement.) 

I.  That  the  defendant,  on  the  Bd  day  of  November^  in  the  year 
1 855,  at  Charleston^  in  the  said  State,  by  his  bill  of  exchange,  com- 
monly called  an  inland  bill,  required  J.  M.  Brawley  to  pay  to  the 
order  of  Wylie  T.  Burge  and  Albert  Z.  Demoresty  by  their  firm  name 
of  W.  T.  Burge  &*  Co.^  thirty  days  after  the  date  thereof,  the  sum  of 
twelve  hundred  and  forty-Jour  dollars  and  twenty-three  cents,  for  value 
received. 
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2.  That  the  said  bill  was  presented  and  accepted  by  the  said 
y.  M.  Brawley, 

3.  That,  some  time  subsequently,  the  firm  of  W.  T,  Burge  &*  Co. 
was  dissolved,  and  the  plaintiffs,  for  full  consideration  purchased 
jointly  the  accounts  and  choses  in  action  belonging  to  the  said  firm, 
which  were  assigned,  and,  by  delivery,  transferred  to  the  plaintiffs; 
and  among  the  choses  so  purchased  and  delivered  was  the  inland  bill 
of  the  defendant,  hereinbefore  described. 

4.  That  the  said  bill  of  exchange  was  regularly  presented  to  the 
said  J.  M.  Brawley  for  payment,  but  was  not  paid. 

5.  That  the  defendant  had  notice  of  the  non-payment,  and  the 
defendant  subsequently  made  partial  payments  upon  the  said  bill, 
to  wit:  Three  hundred  and  tkirty-eight  dollars  and  eighty-nine  cents 
(SS8.89)  on  the  17th  May,  1S66 ;  one  hundred  dollars  {%100)  on 
the  4jth  June,  iM6\  two  hundred  doWsLTS  (^^SOO)  on  the  99th  June, 
1S66  ;  one  hundred  and  forty  dollars  (%lJfi)  on  the  ^th  May,  iS67  ; 
^ne  hundred  and  twenty  dollars  {%1^)  on  the  18th  December,  iS67 ; 
andji/ty  dollars  (^0)  on  the  16th  November,  iB69. 

6.  That  the  balance  of  the  principal  and  interest  due  upon  the 
said  bill  of  exchange  is  still  due  and  unpaid  to  the  plaintiffs,  who  are 
the  legal  owners  of  the  said  bill  of  exchange,  and  legally  entitled  to 
receive  the  same.  Wherefore  the  plaintiffs  demand  judgment  against 
the  defendant,  as  drawer  of  the  said  bill,  for  the  balance  of  the  prin- 
cipal, to  wit:  Two  hundred  and  ninety-five  dollars  and  thirty-four  cents, 
(^^6.8 f)  with  the  lawful  interest  that  has  accrued  thereon,  with 
costs  of  this  action. 

(JSignature  of  Attorney) 

TENNESSEE. 

Form  No.  4223. 
(Tenn.  Code  (1884),  687.) 

John  Doe      1      The  plaintiff  sues  the  defendant  for  five  hundred  dol- 
vs.  >  lars,  which  he  says  is  due  him  on  a  bill  of  exchange  here 

Richard  Roe. )  to  the  court  shown,  drawn  by  the  defendant  on  the  1st 
day  of  March,  i8P7,  at  Naskinlle,  on  John  Fen,  at  Knoxville,  for  the 
payment  of  five  hundred  dollars  to  Richard  Den  on  the  1st  day  of  May, 
i8P7,  by  whom  the  bill  was  indorsed  to  the  plaintiff,  and  the  said  bill 
not  being  paid  at  maturity,  (or  not  being  accepted,  as  the  case  may  be,) 
was  duly  protested,  of  which  the  defendant  had  due  notice.  The 
bill,  with  the  damages  and  interest  due  thereon,  remains  unpaid. 

James  Cooper, 

Attorney  for  Plaintiff. 

7.  Payee  agrainst  Aeceptor. 

a.  In  OeneraL 

Porm  No.  4224. 
(Precedent  In  Heaverin  v.  Donnell,  7  Smed.  &  M.  (Miss.)  944.) 

(  Tit/e  and  venue. ) 

l/ohn  (yDonnell,  plaintiff  herein,  by  James  H.  Saunders  his  attor- 
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ney,  complains  of  Robert  C.  HtaotrU^  who  has  betn  sanuDoned  to 
answer  the  plaintiff  in  a  plea  of  trespass  on  the  case  on  promises,]^ 
for  that  whereas  one  Pairkk  Burke  heretofore,  to  wit^  on  diie  7th  day 
of  December y  A.  D.  i8^,  at  Natchez^  to  wit,  at  the  county  aforesaid, 
made  his  certain  bill  of  exchange,  in  writing,  bearing  date  the  day 
and  year  aforesaid,  [a  copy  of  which  is  herewith  filed,  marked 
Exhibit  AJ'  and  then  and  there  directed  said  bill  of  exchange  to  said 
Heaverin^  (by  the  name  of  Everin^)  and  thereby  then  and  there 
requested  the  said  defendant  to  pay  the  said  plaintiff  the  sum  of 
ninety  dollars,  and  then  and  there  delivered  the  said  bill  of  exchange 
to  the  said  plaintiff,  which  said  bill  of  exchange  afterwards,  to  wit, 

ion  the  terUh  day  of  December^  A.  D.  xZJfi^  at  said  county,  to  wit  at 
^ingston^  in  said  county]  the  said  defendant  accepted,  in  writing,  by 
the  name  and  signature  of  R,  C.  Hetgverin^  whereby  he  promised  to 
pay  to  the  plaintiff  the  sum  of  money  in  said  bill  mentioned  accord- 
ing  to  the  tenor  thereof.' 

Yet  though  said  bill  is  now  long  overdue  the  said  defendant, 
though  often  requested  thereunto,  has  not  paid  the  same  or  any  part 
thereof,  but  so  to  do  has  wholly  neglected  and  refused  and  does 
wholly  neglect  and  refuse,  to  the  damage  of  the  plaintiff  one  hundred 
dolla»,  and  hence  he  brings  his  suit,  etc. 

James  H,  Saunders^ 

Attorney  for  plaintiff.] 

Form  No.  4335. 

Supreme  Court  of  New  York. 
County  of  New  York. 

John  Doe^ 

plaintiff, 
against 
Richard  Roe^ 
defendant.  ^ 

The  plaintiff  above  named,  complaining  of  the  above  named 
defendant,  alleges: 

I.  That  on  the  Jirst  day  of  Aprils  \W6y  one  John  Fen^  of  Phila- 
delphia^ in  the  CommonwecUth  of  Pennsylvania^  made  and  delivered  to 
the  plaintiff  his  certain  draft  or  bill  of  exchange,  bearing  date  of 
that  day^  directed  to  the  defendant  Richard  Roe,  in  the  city^  county  and 
state  of  New  York,  whereby  he  ordered  said  Richard  Roe  to  pay  to 
the  plaintiff,  or  order,  sixty  days  after  date,  without  grcue^  five  hundred 
dollars. 

A  copy  of  said  draft  is  annexed  to  this  complaint  and  made  a  part 
thereof,  marked  Exhibit  A. 

II.  That  on  the  fifth  day  of  Aprils  iS96,  the  plaintiff  presented 
said  draft  to  the  defendant  for  acceptance,  and  the  defendant  then 
and  there  accepted  the  same  by  writing  therein  the  words:  **  Accepted^ 

1.  The  words  within  [  ]  are  added  to  precedent  that  in  Mississippi  it  is  not 

complete  the  form.  necessary  to  allege  a  ficddous  promise 

8.  Miss.  Code  (1893),  §  676.  founded  upon  the  promise  of  the  note. 
3.  It   appears    from   this  case  and 
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Richard  Roi^  April  S^  1S96^''  and  on  said  day  redeUvored  said  draft 
with  such  acceptance  thereon  to  the  plaintiff. 

III.  That  on  the  jlrst  day  oi  Jum^  iS^,  when  said  draft  was  due 
and  was  presented  to  the  defendant  for  payment^  he  refused  to  pay 
the  same,  and  neither  he  nor  any  one  in  his  behalf,  or  in  behalf  of 
said  John  Fen^  has  paid  the  amount  of  said  draft  or  any  part  thereof 
to  the  plaintiff;  but  said  draft  remains  wholly  unpaid. 

Wherefore  the  plaintiff  demands  jud|;ment  against  the  defendant 
ioTjhf€  hundred  dollars,  with  interest*  from  June  i,  iSM,  together  with 
the  costs  of  this  action. 

Jeremiah  Mmson^ 

Attorney  for  plaintiff. 

b.  Against  an  Aeoeptop  for  Honor. 

PonnNo.  4236* 

Supreme  Court  of  New  Yorh, 
County  of  New  Yorh, 

John  Doey 

plaintiff, 

against 
Richard  Roe^ 

defendant. 

The  plaintiff  above  named,  complaining  of  the  above  named 
defendant,  alleges : 

I.  That  on  April  i,  i8P^,  one  John  Fen^  of  Liverpool^  in  the  kingdom 
of  Great  Britain  and  Ireland^  made  and  delivered  to  the  plaintiff  his 
certain  bill  of  exchange,  in  three  parts,'  directed  to  Richard Den^  in 

1.  This  allegation  is  inserted  to  a«ga-  respects  all  are  of  the  same  tenor.  This 
tive  an  acceptance  and  payment  lor  condition  should  be  inserted  in  each 
honor.  part,  and  should  in  each  mention  every 

2.  The  general  rule  is  that  interest  other  part  of  the  set;  for  if  a  person 
upon  a  delayed  payment  is  to  be  com-  undertaking  to  make  a  set  of  three 
puted  at  the  legal  rate  at  the  place  parts  should  omit  the  condition  in  the 
where  pajment  was  to  be  made,  first,  and  make  the  second  with  a  con- 
Hunt  V.  Hall,  37  Ala.  702  ;  Hawley  dition  mentioning  the  first  only,  and  in 
V,  Sloo,  12  La.  Ann.  815  ;  Scofield  v.  the  third  alone  take  notice  of  the  other 
Day,  20  Johns.  (N.  Y.)  102 ;  M'Cand-  two,  he  might  perhaps  in  some  cases 
lish  V.  Cniger,  2  Bay  (S.  Car.)  377  ;  be  obliged  to  pay  each  ;  for  it  would  be 
Summers  v.  Mills,  21  Tex.  77;  Austin  no  defense  to  an  action  by  a  bona  fide 
V.  Imus,  23  Vt.  286.  holder  on  the  second  that  he  had  paid 

In  Massachusetts,  however,  such  in-  the  third,  or  in  an  action  on  the  first 

terest  is  reckoned  according  to  the  Ux  that  he  had  paid  either  of  the  others. 

fori.     Ayer  v.  Tilden,  15  Gray  (Mass.)  Chitty  on  Bills  .(13th  Am.  ed.)  *i54. 

178 ;  Ives  V,  Farmer's  Bank,  2  Allen  Where  the  second  of  a  set  of  three 

(Mass.)  236.  bills  of  exchange  is  protested  for  non- 

S.  A  foreign  bill  of  exchange  gener-  acceptance    and    a    suit    is    brought 

ally  consists  of  several  parts,  in  order  against  the  indorser,  and  the  plaintiff 

that  the  bearer  having  lost  one  may  declares  on  the  first  of  the  set,  he  is  not 

receive   his  money  on  another.     The  entitled  to  recover  unless  he  produces 

several  parts  of  a  foreign  bill  are  called  the    second   of    the   set,   or   accounts 

a  set,  and  each  part  should  contain  a  for  its  nonproduction.     The  defendant 

condition  that  it  shall  be  paid,  provided  may   require  its  production  to  guard 

the  others  remain  unpaid.     In  other  against  his  subsequent  claim   by  an 
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the  city  of  N^w  Yark^  this  state,  bearing  date  of  thai  day  \  whereby 
he  directed  and  ordered  said  Richard  Den  to  pay  to  the  order  of  the 
plaintiff,  sixty  days  after  date,  five  thousand  dollars  in  lawful  money 
of  the  United  States  of  America. 

II.  That  on  April  9,  iS96,  the  plaintiff  presented  said  bill  of 
exchange,  the  x^^^^if^ part  thereof,  to  said  Richard  Den  for  acceptance, 
and  acceptance  was  bv  him  refused ;  and  thereupon  said  bill  was, 
upon  behalf  of  the  plaintiff,  duly  protested  for  nonacceptance. 

III.  That  thereafter,  on  April  10,  iS96,  the  defendant  Richard  Roe 
accepted  said  bill  for  the  honor  of  the  drawer  thereof,  by  receiving 
the  said  second  part  of  said  bill  from  the  plaintiff,  writing  thereon 
the  words  :  *'^  Accepted  for  honor  of  drawer, 

Richard  Roe, 

April  10,  1896r 
and  redelivering  the  same  to  the  plaintiff. 

IV.  That  said  bill  became  due  on  June  1,  i^96. 

V.  That  on  said  day  of  its  maturity  said  bill  was  duly  presented 
to  the  drawee  Richard  Den  for  payment,  and  payment  was  by  him 
refused,^  and  thereupon  said  bill  was  duly  protested,  on  behalf  of 
the  plaintiff,  for  nonpayment.' 

VI.  That  due  notice  of  such  nonpayment  and  protest  was  given 
to  the  defendant  as  acceptor  for  honor. 

VII.  That  thereafter,  though  requested,  the  defendant  refused  to 
pay  said  bill,  and  its  amount  remains  wholly  unpaid. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  oi  five  thousand  doW^xs,  with  interest  thereon  irom/une 
i,  iS96,  together  with  the  costs  of  this  action. 

feremiah  Mason, 

Plaintiff's  Attorney. 

8.  Indorsee  agrainst  Aeeeptor. 

ALABAMA. 

Form  No.  4337. 

(i  Ala.  Code  (1886),  790). 

'^^^  D^^Coi^^ti^^^'  \    ^"  ^^^  ^^^^"^^  ^^^^  January  Ttrm,  iS96. 

acceptor /M^r<i  protest    Wells  v.  White-  Rations,  therefore,  are  similar  to  those 

head,  15  Wend.  (N.  Y.)  527.  in  a  suit  against  an  indorser.    Walton 

But  it  has  been  held  that  the  plaintiff,  v.  Williams,  44  Ala.  347. 
in  an  action  on  the  second  of  a  set  of  a  The  rule  is  the  same  in  a  suit  against 
foreign  bill  of  exchange,  which  was  the  drawer^  where  there  has  been  an 
protested  for  nonacceptance  with  the  acceptance  for  honor.  Schofield  cr. 
protest  thereto  annexed,  could  recover  Bayard,  3  Wend.  (N.  Y.)488.  See  also 
without  producing  the  first  of  the  same  Hoare  v.  Cazenove,  16  East  391 ;  Will- 
set  or  accounting  for  its  nonproduc-  iams  v.  Germaine,  7  B.  &  C.  468,  14 
tion.  Downes  v.  Church,  13  Pet.  (U.  E.  C.  L.  84. 
S.)  205.  8.  The  state  of  facts  shown  in  this 

1.  In  a  suit  against  an  acceptor  for  complaint  illustrates  a  class  of  cases 

honor  it  is  necessary  to  allege  present-  where  two  protests  are  necessary,  one 

ment  to  the  original  drawee  for  fay^  for  nonacceptance  and  a  second  for 

ment  and  notice  of  nonpayment  given  nonpayment.     Hoare  v.  Cazenove,  16 

to  the  acceptor  for  honor.    The  alle-  East  391;  Lewin  v.  Brunetti,  Lntw.  896. 
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John  Doe^  plaintiff,     )     The  plaintiff  claims  of  the  defendant 

against  >  mneiy-eighi  dollars,  due  on  a  bill  of  exchange 

Richard  Ro€y  defendant.  )  drawn    by  one  Fredrich  Johnson  on  the 

twelfth  day  of  November  for  mnety-eight  dol- 
lars, upon  the  defendant  and  accepted  by  him,  payable  to  one  William 
Clark  on  the  fifteenth  day  of  November^  which  bill  before  maturity 
was  indorsed  to  the  plaintiff,  and,  with  interest  thereof,  is  due  and 
unpaid.^  Arthur  P.  Minchener^ 

Attorney  for  Plaintiff. 

ILLINOIS. 

Ponn  No.  4328. 

In  the  Circuit  Court  of  Cook  County, 

Term,  A.  D.  i8P7. 

-Stote  of  Illinois, ) 
County  of  CVw>t.  )^** 

JohnDoey  plaintiff  in  this  suit,  hy  John  VanArman,  his  attorney, 
'Complains  of  Richard  Roe^  defendant  m  this  suit,  summoned,  etc.,  of 
a  plea  of  trespass  on  the  case  on  promises. 

For  that,  whereas,  one  John  Fen  heretofore,  to  wit,  on  the  first 
<lay  of  March  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-seven^  at  Chicago^  to  wit,  in  the  said  county,  made  his  cer- 
tain bill  of  exchange,  in  writing,  bearing  date  the  day  and  year  last 
aforesaid,  and  directed  the  $ame  to  the  said  defendant,  and  thereby 
and  therein  then  and  there  requested  the  said  defendant,  sixty  days 
after  the  date  thereof,  to  pay  to  Richard  Den^  or  order,  the  sum  of 
^ne  thousand  dollars  for  value  received^  and  then  and  there  delivered 
the  said  bill  of  exchange  to  the  said  Richard  Deny  and  the  said 
Richard  Den  then  and  there  indorsed  and  delivered  the  same  so 
indorsed  to  the  plaintiff  John  Doe^  which  said  bill  of  exchange  the 
said  defendant  afterwards,  to  wit,  on  the  first  day  of  Marchy  i8P7, 
at  ChicagOy  to  wit,  in  the  said  county,  upon  sight  thereof,  accepted. 

By  means  whereof,  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  said  defendant  became  liable  to  pay  said  plaintiff 
said  sum  of  money  mentioned  in  the  said  bill  of  exchange,  and  being 
so  liable,  in  consideration  thereof,  then  and  there  undertook  and 
promised  to  pay  the  same  to  the  said  plaintiff,  according  to  the  tenor 

And  in  an  action  against  the  person  acceptance  was  in  writing.    Whilden 

for  whose  honor  the  bill  was  accepted  v.  Merchants',  etc.  Nat.  Bank,  64  Ala.  i. 

it  is  also  necessary  to  make  another  In  an  action  by  an  indorsee  against 

protest  for  nonpayment  after  the  bill  Is  the  acceptor  of  a  bill  of  exchange  it  is 

dishonored  by  the  acceptor  for  honor,  not  necessary  to  allege  in  the  com- 

Chalmers'  Bills  of  Exchange,  §  67,  subs,  plaint  that  the  bill  was  presented  for 

4;  N.  Y.  Sess.  Laws   1897,  c.  012,  §  289;  payment.     Hinkley  v,  St.  Louis  Fourth 

Colo.   Sess.   Laws  1897,  c.  64,  g  170;  Nac.  Bank,  77  Ind.  475. 

Conn.  Pub.  Acts  1897,  c.  74,  §  170.  But  the  acceptor   has  the  right  to 

1.  See    the    precedent    in    May  v.  aualifv  his  acceptance  by  designating 

Hewett,  33  Ala.  162 ;  Smith  v.  Paul,  8  the  place  of  payment,  and  the  place 

Port.  (Ala.)  503 ;  Hawkins  v,  Watkins,  thus    fixed    becomes    a    part    of   the 

ft  Ark.  288.  contract.     Brown  v,  Jones,    113   Ind. 

It  is  not  necessary  to  aver  that  the  46. 
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and  effect  of  the  said  bill  of  exchange,  and  of  the  indorsement  and 
acceptance  thereof  as  aforesaid,  to  wit,  at  the  place  aforesaid. 

And  whereas,  also,  the  said  defendant  a/terwards,  to  wit,  on  the 
first  day  of  March  in  the  year  of  oar  Lord  one  thousand  eight 
hundred  and  ninety-seven^  to  wit,  at  said  county,  became  and  was 
indebted  unto  the  said  plaintiff  in  a  large  sum  of  money,  to  wit,  the 
sum  of  one  thousand  dollar^,  for  money  before  that  time  lent  and 
advanced  to  said  defendant  by  said  plaintiff,  at  said  defendant's 
request;  and  also  in  the  like  sum  for  money  before  that  time  paid, 
laid  out,  and  expended  for  said  defendant  by  said  plaintiff,  at  the 
like  special  request  of  said  defendant;  and  in  the  like  sum  for  money 
before  that  time  had  and  received  by  said  defendant  to  and  for  the 
use  of  said  plaintiff  ;  and  also  in  the  like  sum  for  goods,  wares  and 
merchandise  before  that  time  sold  and  delivered  by  said  plaintiff  to 
said  defendant,  at  the  like  special  instance  and  request;  and  also  in 
the  like  sum  for  the  labor,  care  and  diligence  of  said  plaintiff  before 
that  time  done  and  performed  by  said  plaintiff  for  said  defendant, 
and  at  the  like  instance  and  request  of  said  defendant;  and  also  in 
the  like  sum  for  other  money  before  that  time  and  then  due  and 
owing  the  said  plaintiff  for  interest  upon  and  for  the  forbearance  of 
divers  other  sums  of  money  before  that  time  and  then  due  and  owing 
from  the  said  defendant  to  the  said  plaintiff  ;  and  also  in  the  lik« 
sum  then  and  there  found  to  be  due  and  owing  from  said  defendant 
to  said  plaintiff  on  an  account  stated  between  them  ;  and  being  so 
indebted,  said  defendant,  in  consideration  thereof,  then  and  there 
undertook  and  promised  to  pay  said  plaintiff  said  several  sums  of 
money  above  mentioned,  when  thereunto  afterwards  requested. 

Nevertheless,  the  said  defendant,  although  often  requested,  etc., 
to  wit,  on  the  day  when  the  said  bill  of  exchange  became  due  and 
payable,  according  to  the  tenor  and  effect  thereof,  and  oftentimes 
since,  to  wit,  at  the  place  last  aforesaid,  has  not  yet  paid  the  said 
several  sums  of  money  above  mentioned,  or  any  or  either  of  them, 
or  any  part  thereof,  to  the  said  plaintiff;  but  to  pay  the  same,  or  any 
part  thereof,  to  the  said  plaintiff  the  said  defendant  has  hitherto 
wholly  neglected  and  refused,  and  still  does  neglect  and  refuse,  to 
the  damage  of  the  said  plaintiff  of  one  thousand  dollars,  and  therefore 
the  said  plaintiff  brings  suit,  etc. 

John  Van  Arman^ 

Plaintiff's  Attorney. 

MASSACHUSETTS. 

Form  No.  4329. 
(Busw.  &  Wal.  Mass.  Prac.  (3d  ed.)  577.) 

^itZ.^Jr^     \  Middlesex  Superior  Court. 
R^TRoe,  \  ^'^'-'^'^  Declaration. 

And  the  plaintiff  says,  that  one  John  Fen  made  a  bill  of  exchange, 
a  copy  of  which,  with  the  indorsement  thereon,  is  hereto  annexed, 
payable  to  the  order  of  Richard  Den\  that  the  defendant,  the 
drawee  named  in  said  bill,  duly  accepted  the  same,  and  the  said 
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Richard  Den  then  indorsed  the  said  bill  to  the  plaintiff^  and  djefend- 
ant  owes  the  plaintiff  the  amount  of  said  bill^  with  interest  theceon. 

MISSOURI. 

Feral  No.  4930. 

(Bnms's  Anno.  Pr*c.  Codelto.  (1896),  1278.) 

John  Doe,  plaintiff,      ^  In  the  Circuit  Court, 

against               V         Barton  county,  State  of  Missouri. 
Richard  Roey  defendant.  >  To  the Term,  A.  D.  18W.   • 

Plaintiff  states  that  on  the  Isi  day  of  May,  i^97,/ohn.  Fen  made  his 
bill  of  exchange  in  writing,  herewith  filed,  and  directed  the  same  to 
Richard  Roe,  at  the  city  of  Si,  Lauis^  and  thereby  requested  the  said 
Richard  Roe  to  pay  to  Richard  Den,  or  order,  the  sum  of  one  thousand 
dollars,  at  sight,,  aad  deliver  the  said  bill  to  the  said  Richard  Den, 
who  translerred  the  same  by  indorsement  thereon  ta  the  plaintiff, 
who,  on  the  fifth  day  of  May,  presented  the  said  bill  to.  defendant 
for  acceptance,  and  the  defendant  thereupon  duly  accepted  the 
savM.  Plaintiff  says  he  is  now  the  lawful  owner  and  holder  of  said 
bill  of  exchange,  and  the  defendant  is  indebted  to  him  therefor  in 
the  sum  of  one  thousand  dollars,  together  with  interest  thereon  from 
the  5ih  day  of  May,  i8P7,  also  for  fifty  dollars  for  damages  for  the 
nonpayment  of  the  same  and  for  which  he  asks  judgment. 

NEW  YORK. 

Form  No.  4931. 
(Precedent  in  Phelps  v.  Ferguson,  9  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  206.)' 

{Caption  and  Commencement.) 

That  heretofore,  on  or  about  the  ^th  day  of  April,  iS69,  at 
Indianapo/is,  in  the  state  of  Indiana,  certain  persons,  under  their 
firm  name  of  William  Morrison  &*  Co,,  drew  their  certain  bill  of 
exchange  in  writing,  bearing  date  on  that  day,  and  directed  the 
same  to  the  defendants,  at  No,  12S  West  SJ^th  street,  in  the  city  of 
New  York,  whereby  two  months  after  the  said  date  of  said  bill,  they 
requested  the  defendants  to  pay  to  the  order  of  one  Jacob  Morrison 
twelve  hundred  and  fifty  dollars,  value  received,  and  therefore  deliv- 
ered said  bill  of  exchange,  to  the  payee  therein  named,  who  then 
and  there  endorsed  it,  and  delivered  it  so  endorsed,  and  thereafter 
and  before  maturity  ojf  the  same  came  lawfully  into  the  possession 
of  these  plaintiffs  for  value;  that  the  same  was  duly  presented  to 
the  said  defendant  for  acceptance,  and  that  he  acceptted  the  same 
by  a  written  acceptance  upon  the  face;  that  the  same  is  now  due 
and  payable,  but  has  not  been  paid,  nor  any  part  thereof,  and  the 

1.  The  defendant  demurred  to  this  were  the  owners  or  holders  of  said  bill 

complaint  on  the  ground  that  the  same  of  exchange  at  the  commencement  of 

did  not  state  facts  sufficient  to  consti-  the  suit, 

tute  a  cause  of  action,  because  :  But  the  demurrer  was  held   frivo- 

I.  It  neither  averred  any  copartner-  lous  and   judgment  was  ordered  for 

ship  nor  joint  relation  on  the  part  of  the  plaintiffs.     See  Phelps  v,  Fergu- 

the  plaintiffs.  son,  9  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

3.  It  did  not  allege  that  the  plaintiffs  206. 
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defendant  is  now  justly  indebted  to  these  plaintiffs  thereon  in  the 
sum  of  %lyKO  with  interest.^ 
Wherefore,  &c.  (/)emand for  ju^gfnenf) 

(JSigfuUure  of  attorn^') 

TENNESSEE. 

Form  No.  4333. 
(Tenn.  Code  (1884),  686.) 

John  Doe     \     The  plaintiff  sues  the  defendant  for  Jive  hundred 

'    vs.  >  dollars,  and  says  that  sum  is  due  him  on  a  bill  of 

Richard  Roe,  )  exchange,  here  to  the  court  shown,  drawn  by  John 

Fen  on  the  first  day  of  March^  i897,  (at  ^  if 

a  foreign  bill,)  upon  the  defendant  (at ,)  and  accepted  by  him, 

payable  to  one  Richard  Den  on  the  first  day  of  May^  i8P7,  and  by 
him  and  one  George  Shaw  indorsed  to  the  plaintiff.  The  said  bill, 
not  being  paid  at  maturity,  was  duly  protested  for  nonpayment, 
and  the  amount  thereof,  with  interest  and  protest  fees,  is  unpaid. 

James  Cooper ^ 

Attorney  for  Plaintiff. 

0.  Drawer  agrainst  Acceptor, 
a.  Where  he  has  been  Compelled  to  Pay  Holder  at  Haturi^. 

FonnNo.  4333. 
Supreme  Court  of  New  York.  ) 

County  of  New  York,        \  z 

John  Doe^  plaintiff,      1 

against  V 

Richard  Roe^  defendant.  ) 

The  plaintiff  above  named,  complaining  of  the  above  named- 
defendant,  alleges: 

I.  That  on  the  first  day  of  Aprils  i8P^,  the  plaintiff,  at  the  city 
and  county  of  New  York,  within  the  state  of  New  York^  made  and 
delivered  to  John  Fen  his  certain  bill  of  exchange  bearing  date  of 
that  day  and  directed  to  the  defendant,  at  the  city  of  Boston^  within 
the  Commonwealth  of  Masscu:husettSy  whereby  he  ordered  the  plaintiff 
to  pay  to  the  said  John  Fen  or  order,  sixty  days  after  date,  the  sum 
of  five  thousand  dollars. 

II.  That  said  bill  was  drawn  by  the  plaintiff  to  obtain  payment 
for  certain  goods  sold  by  the  plaintiff  to  the  defendant,  and  the 

1.  The  acceptance  of  a  bill  does  not  sufficient  to  meet  the  check,  and  en* 

estop  the  acceptor  to  deny  the  indorse-  gages  that  these  funds  shall  not  be 

ment,   unless  he    knew  the  bill  was  withdrawn  from  it  by  the  drawer  to 

forged.     Beeman  v.   Duck,   ix   M.  &  the  prejudice  of  any  bona  fide  holder 

W.  251.  of  the  check;  and  the  certification  does 

Certiflad  Chsoks.  — When  a  bank  cer-  not  impose  upon  the  bank  any  further 

tifies  a  check  to  be  good  it  assumes  a  or  greater    responsibility.      Clews   tr. 

liability  like  that  of  the  acceptor  of  a  Bank  of  N.  Y.  Nat.  Banking  Assoc.,  So 

draft.     By  the  certification  it  guaran-  N.  Y.  421,    reversing   8  Daly  (N.  Y.) 

tees  the  genuineness  of  the  drawer's  477;     Espy    v,    Cincinnati    Bank,    18 

signature    and  represents  that  it  has  Wall.  (U.  S.)  604;  McKleroy  v.  South* 

fundi  of  the  drawer  in  its  possession  em  Bank,  14  La.  Ann.  462. 
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plaintiff,  had  in  consideration  of  the  sale  of  said  goods,  agreed  to 
accept  and  pay  said  bill.^ 

III.  That  on  the  fourth  day  of  AprU,  1^96,  said  bill  was  duly 
presented  to  the  defendant  for  acceptance  and  the  defendant 
accepted  the  same  by  writing  thereon  the  word  "Accepted  "  and  sub- 
scribing thereto  his  name  and  the  date. 

IV.  That  when  said  bill  became  due,  on  the  fourth  day  of  Juru^ 
i8^,  it  was  duly  presented  to  the  defendant  for  payment,  on  behalf 
of  said  John  Fen^  the  holder  thereof,  but  payment  was  by  the 
defendant  refused. 

V.  That  said  bill  was  thereupon  duly  protested,  on  behalf  of  said 
John  Fen^  for  nonpayment,  and  due  notice  of  such  nonpayment  and 
protest  was  given  to  the  plaintiff. 

•  VI.  That  the  plaintiff  thereupon,  on  the  eighth  day  of  Junt^  i8P^, 
paid  to  said  John  Fen  the  sum  of  five  thousand  one  hundred  and  fifty 
dollars,  being  the  amount  of  said  bill  with  three  dollars  upon  each 
one  hundred  dollars  thereof  as  statutory  damages.^ 

VII.  That  although  the  plaintiff  has  often  requested  the  defendant 
to  reimburse  to  him  the  amount  of  said  payment,  which  the  plaintiff 
was  obliged  to  make,  yet  the  defendant  has  wholly  refused  and  neg- 
lected, and  still  refuses  and  neglects,  so  to  do. 
t  Wherefore  the  plaintiff  demands  judgment  against  the  defendant 
for  five  thousand  one  hundred  and  fifty  dollars,  with  interest  thereon 
from  the  eighth  day  oijune^  iS96y  and  with  the  costs  of  this  action. 

Jeremiah  Mason^ 

Plaintiff's  Attorney. 

!>.  Where  Drawer  is  also  Payee. 

FLORIDA. 

Ponn  No.  4234. 

(Fla.  Rev.  Stat.  (1892),  380.) 
(Jemu.) 

John  Doe^  by  Jeremiah  Mason^  his  attorney,  (or  in  person)  sues 
Richard  Roe  for  that  the  plaintiff,  on  the  1st  day  of  May^  i8P7,  by  his 
bill  of  exchange,  now  overdue,  directed  to  the  defendant,  required 
the  defendant  to  pay  to  the  plaintiff  one  thousand  dollars  two  months 
after  date,  and  the  defendant  accepted  the  said  bill,  but  did  not  pay 
the  same,  and  plaintiff  claims  one  thousand  dollars. 

1.  "  In  cases  where  the  drawers  have  of  his  acceptance."     Bowen  v.   Stod- 

been  obliged  to  take  up  bills  and  pay  dard,  10  Met.  (Mass. )  379,  citing  Riggs 

the  damages  because  the  acceptors  sui-  v.  Lindsay,  7  Cranch  (U.  S.)  500,  where 

fered  them  to  be  protested  when  they  the  same  principle  was  applied, 

had  funds  of   the    drawers    in    their  8.  In  New  York^  as   in  many  other 

hands   and    were,  as  between  them-  states,  these  damages  are  liouidated  1^ 

selves  and  the  drawers,  bound  to  ac-  statute.    Banks  Rev.  Stat.  N.  Y.  (1896), 

cept,  they  may  recover  such  damages  1852. 

of  the  acceptors,  because  the  loss  is  For  a  full  discussion  of  the  liability 

occasioned  by  their  default  and  neg-  of  the  acceptor  to  indemnify  the  drawer 

lect.    This  rests,  however,  on  the  rela-  for  such  damages  see  Walker  v*  Ham- 

tioos  existing  between  them,  and  not  ilton,  i  DeG.  F.  &  J.,  609 ;  Frandt  fn 

on  the  ffronnd  that  an  acceptor,  as  Rncker,  Ambl.  678. 
tach,  IS  kable  to  pay  damages  by  reason 
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ILLINOIS. 

Fm«  No.  4«a5. 

In  the  Circuit  Court  of  Cook  County, 

Term,  A.  D.  i8P7. 

State  of  Illinois, ) 

Cook  County.     ) 

John  Doe^  plaintiff  in  this  suit,  by  John  Van  Arman^  his  attorney, 
complains  of  Richard  Roe^  defendant  in  this  suit,  summoned,  etc.,  of 
a  plea  of  trespass  on  the  case  on  promises. 

For  that,  whereas,  the  said  plaintiff  heretofore,  to  wit,  on  the 
first  day  of  March  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-seven^  at  the  city  of  Chicago^  to  wit,  at  the  county 
aforesaid,  according  to  the  usage  and  custom  of  merchants,  made  his 
certain  bill  of  exchange  in  writing,  bearing  date  the  day  and  year 
aforesaid,  and  then  and  there  directed  the  said  bill  of  exchange  to  the 
said  defendant,  and  thereby  then  and  there  requested  the  said 
defendant,  by  the  name,  style  and  description  oi  Richard  Roe,  sixty 
days  after  the  date  thereof,  to  pay  to  the  said  plaintiff,  or  his  order, 
the  sum  of  one  thousand  dollars  for  value  received,  which  said  bill  of 
exchange  the  said  defendant,  by  the  name,  style  and  description  of 
Richard  Roe,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  city  of  Chicago  in  the  county  aforesaid,  upon  sight  thereof, 
accepted,  according  to  the  said  usage  and  custom  of  merchants;  by 
reason  whereof,  and  according  to  the  said  usage  and  custom  of 
merchants,  the  said  defendant  then  and  there  became  liable  to  pay  to 
the  said  plaintiff  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  according  to  the  tenor  and  effect  of  the  said  bill  of 
exchange  and  of  his  acceptance  thereof  ;  and  being  so  liable,  the 
said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  at  the  place  last  aforesaid,  under- 
took and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay 
the  said  plaintiff  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  according  to  the  tenor  and  effect  of  the  said  bill  of 
exchange  and  of  the  acceptance  thereof. 

And  whereas,  also,  the  said  defendant  afterwards,  to  wit,  on  the 
first  day  of  March  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-seven^  in  said  county,  became  and  was  indebted  to  the 
said  plaintiff  in  the  further  sum  of  one  thousand  dollars,  of  lawful 
money  of  the  United  States  of  America,  for  money  before  that  time 
lent  and  advanced  by  the  said  plaintiff  to  the  said  defendant,  and  at 
the  special  instance  and  request  of  the  said  defendant.  And  in  the 
like  sum  for  other  money  by  the  said  plaintiff  before  that  time  paid, 
laid  out  and  expended  for  the  said  defendant,  and  at  the  like  special 
instance  and  request  of  said  defendant.  And  in  the  like  sum  for 
other  money  by  the  said  defendant  before  that  time  had  and  received 
to  and  for  the  use  of  the  said  plaintiff.  And  in  the  like  sum  for  other 
money  before  that  time  and  then  due  and  owing  the  said  plaintiff  for 
interest  upon  and  for  the  forbearance  of  divers  other  sums  of  money 
before  that  time  and  then  due  and  owing  from  said  defendant  to  said 
plaintiff.     And  in  the  like  sum  for  goods,  wares  and  merchandise 
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before  that  time  sold  amd  delivered  by  the  Said  plajntiff  to  the  said 
defendant,  ai  the  like  sp^ci^l  instance  and  reqiuest  df  the  said' defend- 
ant. And  in  the  like  suM  fdr  the  price  and  value  of  Virork  then  done 
and  material  for  the  same  provided  by  the  said  plaintiff  for  the  said 
defendant,  and  at  the  like  special  request  of  the  said  defendant.  And 
being  so  indebted,  the  said  defendant,  in  consideration  thereof,  after- 
wards, to  wit,  on  day  and  year  aforesaid,  and  at  the  place  last  afore- 
said, undertook  and  then  and  there  faithfully  promised  the  said  plain- 
tiff well  and  truly  to  pay  unto  the  said  plaintiff  the  several  sums  of 
money  in  this  count  mentioned,  when  the  said  defendant  should  be 
thereunto  afterwards  requested. 

And  whereas,  also,  the  said  defendant  afterwards  to  wit,  on  the 
day  and  year  last  aforesaid,  and  at  the  place  last  aforesaid, 
accounted  together  with  the  said  plaintiff  of  and  concerning  divers 
other  sums  of  money  before  that  time  due  and  owing  from  the  said 
defendant  to  the  said  plaintiff  and  then  and  there  being  in  arrear 
and  unpaid,  and  upon  such  accounting  the  said  defendant  then  and 
there  was  found  to  be  in  arrear  and  indebted  to  the  said  plaintiff  in 
the  further  sum  of  one  thousand  dollars  of  like  lawful  money  as  afore- 
said. And  being  so  found  in  arrear  and  indebted  to  the  said  plain- 
tiff the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  and  at  the  place  last  aforesaid, 
undertook  and  then  and  there  faithfully  promised  the  said  plaintiff 
well  and  truly  to  pay  unto  the  said  plaintiff  the  sum  of  money  last 
mentioned,  when  the  said  defendant  should  be  thereunto  afterwards 
requested. 

Nevertheless,  the  said  defendant,  although  often  requested,  etc., 
to  wit,  on  the  day  when  the  said  note  became  due  and  payable, 
according  to  the  tenor  and  effect  thereof,  and  oftentimes  since,  to 
wit,  at  the  place  last  aforesaid,  has  not  yet  paid  the  said  several 
sums  of  money  above  mentioned,  or  any  or  either  of  them,  or  any 
part  thereof,  to  the  said  plaintiff,  but  to  pay  the  same  or  any  part 
thereof  to  the  said  plaintiff  the  said  defendant  has  hitherto  wholly 
neglected  and  refused,  and  still  does  neglect  and  refuse,  to  the  dam- 
age of  the  said  plaintiff  of  one  thousand  dollars,  and  therefore  the  said 
plaintiff  brings  suit,  etc. 

John  Van  Arman^ 

Plaintiff's  Attorney 

10.  Payee  agrainst  Guarantor. 

a.  Ib  Oenerai. 

ILLINOIS. 

Form  No.  4336. 

In  the  Circuit  Court  of  Cook  County. 

State  of  Illinois, )  ^^  Term,  A.  D.  i8P7.    . 

County  of  Cook,  \ 

John  Doe^  plaintiff  in  this  suit,  by  John  Van  Arman^  his  attorney, 
complains  of  Richard  Roe^  defendant  in  this  suit,  who  was  sumrtioned, 
etc. ,  of  a  plea  of  trespass  on  the  case  on  promises. 
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For  that,  whereas,  one  John  Fen  heretofore,  to  wit,  on  the  first 
day  of  May  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety'seven^  at  Cook  oounty,  to  wit,  at  the  city  of  Chicago  in  said 
county,  made  his  certain  note  in  writing  commonly  called  a  promis- 
sory note,  bearing  date  the  day  and  year  last  aforesaid,  and  then  and 
there  delivered  said  note  to  the  said  plaintiff,  in  and  by  which  said  note 
the  ^dXdfohn  Fen^  by  the  name,  style  and  description  oi  John  Fen^ 
promised  to  pay,  thirty  days  after  the  date  thereof,  to  the  order  of 
said  plaintiff,  by  the  name,  style  and  description  oi  John  Doey  the 
sum  of  five  hundred  dollars  for  value  received. 

And  the  said  defendant  Richard  Roe  then  and  there,  to  wit,  on  the 
first  day  of  May  A.  D.  i897,  to  wit,  at  the  county  aforesaid,  and  at 
same  time  and  place  of  the  execution  of  the  note  aforesaid,  and  as 
part  of  the  same  transaction,^  by  his  certain  writing  upon  the  back 
of  said  note,  guaranteed  the  prompt  payment  of  the  same  and  under- 
took and  promised  to  pay  to  the  order  of  said  plaintiff  the  sum  of 
money  therein  mentioned,  at  the  maturity  of  said  note,  for  value 
received,  which  writing  was  in  the  words  and  figures  following,  to 
wit:  (^Here  set  out  the  contrcut  of  guaranty,) 

And  the  said  plaintiff  avers  that  afterwards,  when  the  said  promis- 
sory note  became  due  and  payable,  according  to  the  tenor  and  effect 
thereof,  to  wit,  on  the  third  day  oi  June^  A.  D.  i8P7,  at  the  city  of 
Chicago^  to  wit,  at  Cook  county  aforesaid,  the  said  promissory  note 
was  duly  presented  and  shown  for  payment  thereof,  and  payment  of 
the  said  sum  of  money  therein  specified  was  then  and  there  duly 
required,  according  to  the  tenor  and  effect  of  the  said  note,  but  that 
neither  the  sdii^John  Fen  nor  the  said  Richard  Roe ^  nor  any  person 
or  persons  on  behalf  of  the  said  John  Fen^  did  or  would,  at  the  said 
time  when  the  said  note  was  presented  and  shown  for  payment 
thereof  as  aforesaid,  or  at  any  time  before  or  afterwards,  pay  th6 
said  sum  of  money  therein  specified,  or  any  part  thereof,  but  wholly 
neglected  and  refused  so  to  do;  of  all  which  said  several  premises 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  city  of  Chicc^o,  to  wit,  at  Cook  county  aforesaid,  had 
notice.*  By  means  whereof,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  the  said  defendant  became  liable  to  pay  said 
plaintiff  said  sum  of  money  mentioned  in  said  note;  and  being  so 
liable,  in  consideration  thereof,  then  and  there  undertook  and  prom- 
ised to  pay  the  said  plaintiff  according  to  the  tenor  and  effect,  true 

1.  A  guaranty  indorsed  upon  a  prom-  Atlee,  ag  Iowa  49;  Durand  v.  Bowen^ 

issory  note  before  its  delivery  to  the  73  Iowa  573;  Stone  v.  Rockefellow,  2^ 

payee  needs  no  new  consideration  to  Ohio  St.  625. 

support   it.      Dillman  v.  Nadelhoffer,  8.  In  Ca/r/i^nfta guarantors  are  liable 

160  III.  121;  Joslyn  V.  Collinson,  26  III.  without  demand  or  notice.    Chafoin  v, 

61.  Rich,  77  Cal.   478;  92  Cal.  471;  San 

On  a  contract  guaranteeing  the  coU  Diego  First  Nat.  Biank  v,  Babcock,  94 

lection  of  a  note,  the  better  opinion  is  Cal.  X03.  Treweek  v.  Howard,  105  Cid. 

that  the   insolvency  of  the  principal  441;  Coburn  v.  Brooks,  78  Cal.  443. 

debtor  will  excuse  the  failure  to  insti-  Guarantors  who   are    in  effect  in* 

tute  suit  and  obtain  judgment  against  dorsers  are  excepted  from  the  rulew 

him  before  suing  the  guarantor.    Jud-  Fessenden  v.  Summers,  62  Cal.  4B4; 

son  V.  Gookwin,  37  lU.  286;  DiUman  v.  Chafoin  v.  Rich,  77  Cal.  47^;  9>  CaL 

Nadelhoffer,  160  IlL  12$  i  Voorhies  v.  471* 
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intent  and  meaning  of  the  said  note,  and  the  guaranty  aforesaid,  to 
wit,  at  the  place  aforesaid. 

And  whereas,  also,  John  Fen^  before  and  at  the  time  of  the  making 
of  the  promise  and  undertaking  of  the  said  defendant  hereinafter 
next  mentioned,  was  indebted  to  said  plainti£f  in  a  certain  other  sum 
of  money,  to  wit,  the  sum  of  otu  thousand  dollars  of  lawful  money  of 
the  United  States,  to  wit,  at  the  county  of  Cook  aforesaid;  and  there- 
upon, to  wit,  on  the  jirst  day  of  May^  A.  D.  i8P7,  at  the  county 
aforesaid,  in  consideration  of  the  premises,  and  that  the  said  plaintifiF, 
at  the  special  instance  and  request  of  the  said  defendant,  would  for- 
bear and  give  time  to  the  said  John  Fen  for  the  payment  of  said  last 
named  sum  of  money  until  the  expiration  of  thirty  days  thereafter, 
he,  the  said  defendant,  undertook,  and  then  and  there,  in  writing, 
faithfully  promised  the  said  plainti£f  to  pay  him  the  said  last  named 
sum  of  one  thousand  dollars,  for  value  received.  And  the  said  plaintiff 
avers  that  he,  confiding  in  the  said  promise  and  undertaking  of  the 
said  defendant,  so  made  as  aforesaid,  did  forbear  and  give  time  to 
the  said  John  Fen  for  the  payment  of  the  said  sum  of  money  until 
the  expiration  of  said  thirty  days  as  aforesaid,  to  wit,  at  the  county 
aforesaid,  but  that  the  said  John  Fen^  though  afterwards,  to  wit,  on 
the  third  day  of  June^  A.  D.  i8P7,  so  requested  by  said  plaintiff  so 
to  do,  has  not  as  yet  paid  the  said  sum  of  money,  or  any  part  thereof, 
to  said  plaintiff,  but  has  hitherto  wholly  neglected  and  refused  so  to 
do;  whereof  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  then  had  notice,  and  thereby,  and  according  to 
the  tenor  and  effect  of  his  said  promise  and  undertaking,  he,  the  said 
defendant,  became  liable  to  pay  said  plaintiff  the  said  sum  of  money 
at  the  time  and  place  aforesaid,  to  wit,  at  the  county  aforesaid. 

And  whereas,  also,  the  said  defendant  afterwards,  to  wit,  on  the 
first  day  of  May  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety'Seven^  at  the  place  aforesaid,  was  indebted  to  the  said  plain- 
tiff in  a  large  sum  of  money,  to  wit,  the  sum  of  one  thousand  dollars, 
for  money  before  that  time  lent  and  advanced  by  the  said  plaintiff  to 
the  said  defendant,  and  at  the  special  instance  and  request  of  the 
said  defendant;  and  for  other  money  by  the  said  plaintiff  before'  that 
time  paid,  laid  out  and  expended  for  the  said  defendant  by  the  said 
plaintiff,  and  at  the  like  request  of  the  said  defendant;  and  for  other 
money  by  the  said  defendant  before  that  time  had  and  received  to 
and  for  the  use  of  the  said  plaintiff;  and  also  in  a  like  sum  for  goods, 
wares  and  merchandise  before  that  time  sold  and  delivered  by  said 
plaintiff  to  said  defendant,  at  his  like  special  instance  and  request; 
and  also  in  the  like  sum  for  the  labor,  care  and  diligence  of  said 
plaintiff  before  that  time  done  and  performed  by  said  plaintiff  for 
said  defendant,  and  at  the  like  instance  and  request  of  said  defend- 
ant; and  also  in  a  like  sum  for  money  before  that  time  and  then  due 
and  owing  the  said  plaintiff  for  interest  upon  and  for  the  forbearance 
of  divers  other  sums  of  money  before  that  time  and  then  due  and 
owing  from  said  defendant  to  said  plaintiff;  and  being  so  indebted,  said 
defendant,  in  consideration  thereof,  then  and  there  undertook  and 
promised  to  pay  said  plaintiff  said  last  mentioned  sum  of  money  when 
thereunto  afterwards  requested;  and  being  so  indebted,  the  said  de- 
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fendant,  in  consideration  thereof,  afterwand^  to  Wit,  on  the  same  day 
and  year  last  aforesaid»  and  at  the  place  «f oreaaid,  ondeJtook  .and  Chen 
and  there  faithfully  promised  the  said  plaintiff  well  and  truly  to  pay 
unto  the  said  plaintiff  the  said  sum  of  money  in  this  count  mentioned, 
when  the  said  defendant  should  be  thereunto  afterwards  requested. 
And,  whereas,  also,  the  said  defendant  afterwards  to  wit,  on  the 
same  day  and  year  last  aforesaid,  and  at  the  place  aforesaid,  ac- 
counted together  with  the  said  plaintiff  of  and  concerning  divers 
other  sums  of  money  before  that  time  due  and  owing  from  the  said 
defendant  to  the  said  plaintiff,  and  then  and  there  being  in  arrear 
and  unpaid,  and  upon  such  accounting  the  said  defendant  then  and 
there  was  found  to  be  in  arrear  and  indebted  to  the  said  plaintiff  in 
the  further  sum  of  one  thousand  dollars,  of  like  lawful  money  as  afore- 
said. And  being  so  found  in  arrear  and  indebted  to  said  plaintiff, 
the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  same  day  and  year  last  aforesaid,  and  at  the  place  aforesaid, 
undertook  and  then  and  there  faithfully  promised  the  said  plaintiff 
well  and  truly  to  pay  unto  the  said  plaintiff  the  said  sum  of  money 
last  mentioned,  when  the  said  defendant  should  be  thereunto  after- 
wards requested. 

Yet  the  said  defendant,  not  regarding  his  said  promises  and  under- 
takings, but  contriving,  etc.,  although  often  requested  so  to  do,  has 
not  paid  said  plaintiff  either  of  said  sums  of  money,  or  any  part 
thereof,  but  so  to  do  has  hitherto  wholly  neglected  and  refused,  and 
still  does  neglect  and  refuse,  to  the  damage  of  said  plaintiff  of  one 
thousand  dollars,  and  therefore  he  brings  suit,  etc.^ 

John  VanArman, 

Plaintiff's  Attorney. 

MAINE. 

Form  No.  4237. 

(Precedent  in  Moore  v.  McKenney,  83  Me.  81.) 

{Commencement  of  writ,) 

In  a  plea  of  the  case  ;  for  that  whereas  Isaac  A.  Johnson  and 
Charles  £.  Johnson,  on  the  Jlrst  day  of  January,  1Z86,  at  said  AuBum, 
was  indebted  to  the  plaintiff  in  the  sum  of  one  hundred  dollars,  with 
interest  therefor,  according  to  the  note  of  the  said  Isaac  A,  and 
Charles  E.  Johnson,  under  their  hands,  given  to  the  plaintiff  long 
before  to  wit,  on  the  ttvelfth  day  of  August,  1S8O,  and  being  so 
indebted  the  plaintiff  was  about  to  sue  the  said  Isaac  A,  and  Charies 
E,  Johnson  for  the  recovery  of  said  sum,  with  the  interest  thereon 
due ;  and  the  said  McKenney,  the  defendant,  on  said  first  day  of 
January,  iS85,  at  said  Auburn,  in  consideration  that  the  plaintiff 
would  then  and  there,  at  the  special  request  of  the  said  McKenn^^ 
forbear  to  sue  the  said  Isaac  A,  and  Charles  E,  Johnson,  for  the  pur- 
pose and  cause  aforesaid,'  promised  the  plaintiff  to  pay  her  the  said 

1.  Compare  the  precedent  in  Knoebel  %,  A  promise   to    forbear    and  s^ive 

V.  Kircher,  33   111.  309.     See  also  the  further  time  for  the  payment  of  a  debt, 

complaint  substantially  set    forth    in  though   no  definite  time  is  named,   if 

Sheldon  v,  Butler,  24  Minn.  513.  followed   by  actual  forbearance  for  a 
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sum  of  motiey  and  the  interest  thereon  4ae,  ^e^^ng  to  the  plaintiff  as 
aforesaid,  hy  the  said  Isaac  A.  and  CAaries  £,  jQlmscn:^  and  :the 
plaintiff  avtrs  th^t,  confiding  in  the  ^d  promise  of  the  said 
McKermey^  she  hath  hitherto  foreborne  to  sue  the  said  Isaac  A,  and 
Charles  E.  /ohnsoHy  and  never  conHnenced  an  action  against  the  said 
Isaac  A.  and  Charles  E,  Johnson^  in  this  behalf ;  and,  although  a 
reasonable  time  for  the  payment  of  the  said  sum  of  money  and 
interest,  so  owing  by  the  said  Isacu  A.  and  Charles  E.  Johnson^  hath 
long  since  elapsed,  yet  the  said  McKenney^  though  requested,  has 
never  paid  the  same,  but  wholly  nej^lects  and  refuses  so  to  do  ;  and 
the  said  sum  of  money  and  interest,  so  owing  from  the  said  Isaac  A. 
and  Charles  E,  Johnson  aforesaid,  is  still  unpaid  and  in  arrears  to  the 
plaintiff. 

Also,  for  that  Iscuu  A,  Johnson  and  Charles  E,  Johnson^  on  the 
tweljth  day  of  August^  i8^,  at  said  Auburn^  by  their  promissory 
note  in  writing,  under  their  hands  of  that  date,  for  value  received, 
jointly  and  severally  promised  the  plaintiff  to  pay  her,  or  her  order, 
cne  hundred  dollars  on  demand,  with  interest  at  seven  per  cent,  per 
annum  until  paid;  and  the  said  McKenney^  the  defendant,  there- 
afterwards,  on  the  Jirst  daiy  oi  January^  iS85,  by  his  writing  under 
his  hand,  on  the  face  of  said  note,  for  value  received,  then  and  there 
promised  the  plaintiff  to  guaranty  to  her  the  payment  of  the  contents 
of  the  said  note,  agreeable  to  the  tenor  of  the  same  ;  and  the  said 
sum  of  money  and  interest,  so  owing  from  the  said  Isaac  A.  and 
Charles  E,  Johnson  as  aforesaid,  is  still  unpaid  and  in  arrears  to  the 
plaintiff. 

Also,  for  that  Iscuu  A,  Johnson  and  Charles  E.  Johnson^  on  the 
twelfth  day  of  August^  i8W,  at  said  Auburn^  by  their  promissory 
note  in  writing,  under  their  hands  of  that  date,  for  value  received, 
jointly  and  severally  promised  to  pay  her,  or  her  order,  one  hundred 
dollars  on  demand,  with  interest  at  seven  per  cent,  per  annum  until 
paid;  and  the  said  McKenney^  the  defendant,  thereafterwards,  on  the 
first  day  oi  January ^  i8^5,  by  his  writing  under  his  hand,  on  the  face 
of  said  note,  in  consideration  that  the  plaintiff  would  forbear  the 
said  Isaac  A.  and  Charles  E.  Johnson^  and  give  them  further  time  for 
the  payment  of  said  note  and  interest,  then  and  there  promised  the 
plaintiff  to  guaranty  to  her  the  payment  of  the  contents  of  said  note, 
agpreeably  to  the  tenor  of  the  same  ;  and  the  plaintiff  avers,  that,  con- 
fiding in  the  promise  of  the  said  McKenney^  she  hath  hitherto  fore- 
borne  to  sue  the  said  Iscmc  A,  and  Charles  E.  Johnson^  and  never 
commenced  an  action  against  them  in  this  behalf  ;  and,  although  a 
reasonable  time  for  the  payment  of  the  said  sum  of  money  and 
interest  hath  long  since  elapsed,  yet  the  said  McKenney^  though 
requested,  has  never  paid  the  same,  but  wholly  neglects  and  refuses 
so  to  do;  and  the  said  sum  of  money  and  interest,  so  owing  from  the 

rea.sonable  time,   is  a  sufficient  con-  Where  the   payee  of  a  note  assigns 

sideration  for  a  promise  guaranteeing  the  same  and  guarantees  its  payment 

its  payment.     Moore  «/.  McKenney,  83  in  satisfaction  and  discharge  of  his  own 

Me.  80.  indebtedness  to   the  assignee,    the  ex- 

A  promise  of  guaranty  without  con-  istence  of  such  indebtedness  is   sufB- 

sideration  is  void.    Aldridge  v.  Turner,  cient    con9id<eration     to    uphold     the 

I  Gill  &  J.  (Md.)  427.  guaranty.  Warden  v»  Salter,  90  111.  160. 
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said  Isaac  A.  and  Charles  E. Johnson^  as  aforesaid,  is  still  unpaid  and 
in  arrears  to  the  plaintiff. 

(Money  count)  In  support  of  the  above  count  the  plaintiff  will 
claim  to  prove  that  Iscmc  A,  Johnson  and  Charles  E,  Johnson^  on  the 
twelfth  dajr  of  August^  i8^(?,  at  said  Auburn^  by  their  promissory 
note  in  writing,  under  their  hands,  of  that  date,  for  value  received, 
jointly  and  severally  promised  the  plaintiff  to  pay  her,  or  her  order, 
one  hundred  dollars  on  demand,  with  interest  at  seven  per  cent,  per 
annum  until  paid ;  and  the  plaintiff  avers,  that  thereafterwards,  on 
the  first  day  oi  January ^  i%86^  she  went  with  the  said  note  to  the 
said  Isaac  A,  and  Charles  E,  Johnson^  and  demanded  payment  thereof, 
which  was  refused,  and  that  further  time  was  asked  by  the  said  Isaac 
A.  and  Charles  E,  Johnson^  in  which  they  might  make  payment  of 
said  note,  and  the  interest  due  thereon;  and  she  avers  that  she  was 
unwilling  to  extend  the  time  of  payment  thereof,  and  was  about  to 
bring  suit  on  the  same;  and  the  said  McKenney^  on  the  said  day  of 
January^  iS85y  at  said  Auburn,  in  consideration  that  the  plaintiff 
would  then  and  there,  at  the  special  request  of  the  said  McKenney, 
forbear  to  sue  the  said  Isaac  A,  and  Charles  E.  Johnson,  for  the  pur- 
pose and  cause  aforesaid,  and  give  them  further  time  for  the  payment 
of  said  note  and  interest,  then  and  there  promised  the  plaintiff  to 
guaranty  to  her  the  payment  of  the  contents  of  said  note,  agreeably 
to  the  contents  of  the  same;  and  the  plaintiff  avers,  that  confiding 
in  the  promise  of  the  said  McKenney  she  has  hitherto  foreborne  to  sue 
the  said  Isaac  A,  and  Charles  E,  Johnson,  and  never  commenced  an 
action  against  them  in  this  behalf;  and,  though  a  reasonable  time 
for  the  payment  of  said  sum  of  money  and  interest,  so  owing  by  the 
said  Isaac  A,  and  Charles  £,  Johnson,  has  long  since  elapsed,  yet  the 
said  McKenney,  though  requested,  has  never  paid  the  same,  but 
wholly  neglects  and  refuses  so  to  do;  and  the  said  sum  of  money  and 
interest,  so  owing  from  the  said  Isaac  A,  and  Charles  E,  Johnson,  as- 
aforesaid,  is  still  unpaid  and  in  arrears  to  the  plaintiff;  and  the 
plaintiff  will  also  offer  in  support  of  the  above  count  the  above 
mentioned  note,  of  which  the  following  is  a  true  copy  —  viz  : 

''Auburn,  August,  12th,  iS80. 

"  For  value  received  we  jointly  and  severally  promise  to  pay  Ann  J. 
Moore,  or  order,  one  hundred  dollars  on  demand,  with  interest  at 
seven  per  cent,  per  annum  until  paid.  Isctac  A.  Johnson, 

Charles  E.  Johnson, 

"  For  value  received,  I  hereby  guarantee  the  payment  of  the  money 
above  mentioned,  to  Ann  J,  Moore,  Wm,  A.  McKenney,** 

Yet  the  said  defendant,  though  requested,  etc.,  (conclusion  of  declara^ 
ticn  and  writ.) 

b.  Against  Anomaloos  Indoraer  as  Guarantor  of  Colleetion« 

CONNECTICUT. 

Form  No.  4238. 
(Precedent  in  Laflin  v,  Pomeroy,  xx  Coaa.  440.) 

(^Commencement.) 
That  on  the  1st  day  of  November,  18SS,  one  Alfred  Davis  made^ 
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executed  and  delivered  to  the  plaintiffs  his  promissory  note,  of  that 
date,  wherein  he  promised  to  pay  the  plaintiffs,  or  order,  at  the 
Fulton  Bank^  New  York^  for  value  received,  $7^  dollars,  60  cents, 
j/r  months  after  date;  and  the  plaintiffs  thereupon  became  and  were 
the  owners  of  said  last-mentioned  note;  and  afterwards,  on  the  same 
day,  the  defendant,  in  consideration  of  two  dollars  paid  him,  by  the 
plaintiffs  indorsed  the  said  last-mentioned  note,  in  his  own  proper 
hand-writing,  and  thereby  then  and  there  promised  the  plaintiffs, 
that  the  said  note  was  then  good  and  collectible,  and  that  the  same 
should  be  good,  and  with  due  diligence  collectible,  when  the  same 
should  fall  due;  and  that  the  said  Alfred  Davis^  the  maker  thereof, 
then  was,  and  when  said  note  should  fall  due  and  payable,  should  be, 
of  sufficient  ability  to  pay  the  same;  as  by  the  said  writing  or  notej 
ready  in  court  to  be  shown,  appears.  And  now  the  plaintiffs  say, 
that  afterwards,  when  said  note  became  due  and  payable,  viz.  on  the 
Srd  day  of  May^  ^^4>  ^^^  said  note,  then  due  and  unpaid,  was  pre- 
sented at  the  Fulton  Bank  in  the  city  of  New  Yorky  where  the  same 
was  payable,  for  payment  thereof,  and  payment  of  the  same  was  then 
and  there  demanded  of  the  said  Z^o^^tr;  but  said  Davis  then  did 
neglect,  and  ever  since  hath  utterly  neglected  and  refused,  to  pay 
the  same;  of  all  which  the  defendant,  afterwards,  on  the  6th  day  of 
May^  iSS4y  at  said  Meriden^  ha.d  notice.  And  the  plaintiffs  say  that 
when  said  note  fell  due  and  payable,  viz:  on  said  Srd  day  of  May^ 
iSSSy  the  said  Alfred  Davis ^  was,  and  ever  since  hath  been,  utterly 
insolvent  and  unable  to  pay  said  note,  or  any  part  of  the  same;  nor 
was  the  said  note,  or  any  part  of  the  same,  collectible  of  the  said 
Davisy  when  the  same  fell  due;  nor  hath  the  same,  or  any  part 
thereof,  ever  been  paid,  but  the  same  is  now  due  to  the  plaintiffs.^ 

11.  Indorsee  Agrainst  Guarantor.' 

ILLINOIS. 

Form  No.  4239. 

In  the  Circuit  Court  of  Cook  County, 


Term,  A.  D.  i8P7 


State  of  Illinois, ) 
County  of  Cook.  J  ^'' 

/okn  Doey  plaintiff  in  this  suit,  by  John  Van  Arman  his  attorney, 
complains  of  Richard  Roe^  defendant  in  this  suit,  summoned,  etc.,  of 
a  plea  of  trepass  on  the  case  on  promises. 

For  that  whereas,  John  Fen  heretofore,  to  wit,  on  the  first  day  of 

!•  This  was  the  fourth  count  of  the  creditor  in  payment  of  his  debt,  which 

declaration  and  the  one  upon  which  re-  the  creditor  refuses  to  accept  unless  he 

covery  was  had.    Laflin  t^.  Pomeroy,  procuresthe^uarantyof  a  third  person, 

XI  Conn.  445.  and  such  third  person,  at  the  payee's 

In  Connecticut  2LTi  anomalous  indorser  request,  does  guarantee  the  payment  of 

is  presumptively  a  guarantor  that  the  the  note,  and  the  creditor  then  accepts 

note  is  collectible  by  the  use  of  due  dili-  the  note  in  payment  of  his  debt,  such 

^ence.  Laflint/.Pomeroy,  ix  Conn.  445.  acceptance  is  a  sufficient  consideration 

S.  Where  the  payee  of  a  promissory  to  support  the  guaranty.      Munson  v. 

note  offers  to  assign  the  same  to  his  Adams,  89  111.  450. 
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May  in  the  ye^r  of  our  Lord  one  thousand  eight  hundred  aod  ninety- 
seven^  at  the  city  of  Chicago^  to  wit,  at  the  county  aiorQSQid«  made  lus 
cert£un  note  in  writing,  conunonly  called  a  promifisory  aote,  bearing 
date  the  day  and  year  la^t  aforesaid,  aad  thereby  then  smd  there 
promised  to  pay,  sixty  days  after  the  date  thereof^  to  the  order  of 
Richard  Den^  the  sum  of  one  thousand  dollars,  for  vahie  received. 
And  the  said  Richard  Den^  to  whom  or  to  whose  order  the  payment  of 
the  said  sum  of  money  in  the  said  note  specified  wa^  to  be  made  as 
aforesaid,  afterwards, and  before  the  payment  of  the  said  i)um  of  money 
mentioned  in  the  said  note,  or  any  part  thereof,  and  also  before  the 
time  limited  and  appointed  by  the  said  note  for  the  payment  thereof, 
to  wit,  on  the  same  day  and  year  and  at  the  place  aforesaid, 
indorsed  the  said  note  in  writing,  and  by  that  indorsement  ordered 
and  appointed  the  said  sum  of  money  in  the  said  note  specified  to  be 
paid  to  John  Doe  or  order,  and  then  and  there  delivered  the  said  note 
so  indorsed  to  the  said  John  Doe;  and  thereupon,  on  the  day  first 
aforesaid,  and  at  the  place  aforesaid,  and  before  the  delivery  of  said 
note  to  the  plaintiff,  in  consideration  that  the  plaintiff  would  accept 
and  receive  the  said  note  of  the  said  John  Fen  and  for  a  valuable 
consideration  to  him  in  hand  paid  by  the  plaintiff,  he,  the  said  defend- 
ant, by  his  indorsement  in  writing  thereon,  then  and  there  guaran- 
teed the  payment  of  the  said  sum  of  money  in  the  said  note  specified, 
and  promised  the  plaintiff  to  pay  him  the  same,  according  to  the 
tenor  and  effect  of  the  said  note,  if  the  said  John  Fen  should  not  so 
pay  the  same.  And  the  plaintiff  avers  that  thereupon  the  said  plain- 
tiff, relying  upon  the  undertaking  of  the  said  defendant,  then  and 
there  received  and  accepted  the  said  note  and  that  although  the  day  of 
payn^ent,  in  said  note  specified,  has  long  since  elapsed,  the  said  John 
Fen  did  not,  nor  would,  on  that  day,  or  at  any  other  time,  pay  to  the 
plaintiff  the  amount  of  said  note,  or  any  part  thereof,  but  refused  so 
to  do,  of  all  of  which  the  defendant,  on  the  day  last  aforesaid,  had 
notice;  by  means  whereof  the  defendant  became  liable  to  pay  to  the 
plaintiff  the  said  sum  of  money  in  said  note  specified,  and,  being  so 
liable  in  consideration  thereof,  then  and  there  undertook  and  faith- 
fully promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the 
said  promissory  note  specified,  according  to  the  tenor  and  effect 
thereof. 

And  whereas,  also,  the  said  defendant  afterwards,  to  wit,  on  the 
first  day  of  May  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  nintey-seven^  in  said  county,  became  and  was  indebted  to  the 
said  plaintiff  in  the  further  sum  of  one  thousand  ^o)Xax^  of  lawful  money 
of  the  United  States  of  America,  for  money  before  that  time  lent  and 
advanced  by  the  said  plaintiff  to  the  said  defendant,  and  at  the 
special  instance  and  request  of  the  said  defendant.  And  in  the  like  sum 
for  other  money  by  the  said  plaintiff  before  that  time  paid,  laid  out  and 
expended  for  the  said  defendant,  and  at  the  like  special  instance  and 
request  of  the  said  defendant.  And  in  the  like  sum  for  other  money 
by  the  said  defendant  before  that  time  had  and  received  to  and  for  the 
use  of  the  said  plaintiff.  And  in  the  like  sum  for  other  money 
before  that  time  and  then  due  and  owing  the  said  plaintiff  for 
interest  upon  and  for  the  forbearance  of  divers  other  sums  of  money 
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before  that  time  and  then  due  and  owing  from  said  defendant 
to  said  plaintiff.  And  in  the  like  sum  for  goods,  wares  and  mer- 
chandise before  that  time  sold  and  delivered  by  the  said  plaintiff  to 
the  said  defendant  at  the  like  special  instaBce  and  request  of  the  said 
defendant.  And  in  the  like  sum  for  the  price  and  value  of 'work  then 
done  and  material  for  the  same  provided  by  the  said  plaintiff  for  the 
said  defendant  and  at  the  Kke  special  request  of  the  said  defendant. 
And  being  so  indebted,  the  said  defendant  in  consideration  thereof, 
afterwards,  to  wit,  on  day  and  year  aforesaid,  and  at  the  place  last 
aforesaid,  undertook  and  then  and  there  faithfully  promised  the  said 
plaintiff  well  and  truly  to  pay  unto  the  said  plaintiff  the  several  sums 
of  money  in  this  count  mentioned,  when  the  said  defendant  should 
be  thereunto  afterwards  requested. 

And  whereas,  also,  the  said  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  at  the  place  last  aforesaid,  accounted 
together  with  the  said  plaintiff  of  and  concerning  divers  other  sums 
of  money,  before  that  time  due  and  owing  from  the  said  defendant 
to  the  said  plaintiff  and  then  and  there  being  in  arrear  and  unpaid, 
and  upoA  such  accounting  the  said  defendant  then  and  there  was 
found  to  be  in  arrear  and  indebted  to  the  said  plaintiff  in  the  further 
sum  of  one  thousand  dollars  of  like  lawful  money  as  aforesaid.  And 
being  so  found  in  arrear  and  indebted  to  the  said  plaintiff  the  said 
defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  at  the  place  last  aforesaid,  undertook  and 
then  and  there  faithfully  promised  the  said  plaintiff  well  and  truly  to 
pay  unto  the  said  defendant  the  sum  of  money  last  mentioned,  when 
the  said  defendant  should  be  thereunto  afterwards  requested. 

Nevertheless,  the  said  defendant,  although  often  requested,  etc., 
to  wit^  on  the  day  when  the  said  note  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  and  oftentimes  since,  to  wit, 
at  the  place  last  aforesaid,  has  not  yet  paid  the  said  several  sums  of 
money  above  mentioned,  of  any  or  either  of  them,  or  any  part 
thereof,  to  the  said  plaintiff,  but  to  pay  the  same,  or  any  part  thereof, 
toi  the  said  plaintiff  the  said  defendant  has  hitherto  neglected  and 
refused,  and  still  does  neglect  and  refuse,  to  the  damage  of  the  said 
plaintiff  of  one  thousand  dollars,  and  therefore  the  said  plaintiff  brings 
suit,  etc. 

John  Van  Arman^ 

Plaintiff's  Attorney. 

12«  Action  on  Instrament  Payable  to  Bearer.^ 

a.  To  Bearer  in  Tenn& 

1.  In  an  action  on  a  check  payable  negotiable  paper,  payable  to  bearer,  >t 
to  the  bearer  it  is  sufficient  for  the  is  sufficient,  after  alleging  that  the  de- 
plaintiff  to  allege  that  he  is  the  owner  fendant  drew  it,  to  allege  that  it  was 
and  holder  thereof,  and  a  complaint  transferred  and  delivered  to  the  plain- 
thus  worded  will  imply  that  he  owns  tiff,  without  stating  by  whom,  if  it  be 
the  instrument,  in  some  legal  manner  also  alleged  that  the  transfer  was  for 
of  deriving  title.  Mechanics'  Bank  v.  value  and  that  the  plaintiff  is  the  owner. 
StRsiton,  36  How.  Pr.  (N.  Y.  Ct.  App.)  Mechanics*  Bank  v,  Straiton,  5  Abb. 
190.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  xx. 

In  an  action  against  ths  maker  of  a  Where  a  note  is  payable  to  the  bearer. 
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Form  No.  4340. 
(Mms.  Pub.  Sut  (i88a),  976.) 

•^liliRf    \  Middlesex  Superior  Court 
RiSRoe.  \  ^>"°*i«'»  Declaration. 

And  the  plaintiff  says  the  defendant  made  a  promissory  note,  a 
copy  of  which  is  herieto  annexed,  payable  to  one  Henry  Winder^  or 
bearer.  And  the  plaintiff  is  the  bearer  of  the  said  note,  and  the 
defendant  owes  him  the  amount  of  said  note  and  interest  thereon. 

Henry  B,  Hutchings^ 
Attorney  for  Plaintiff. 

Form  No.  4241. 
(Mass.  Pub.  Sut  (x88s),  976.) 

'^''i^oStl       I  Middlesex  Superior  Court. 
RU^TRoe.  S  ^^^*°'^^'^  Declaration. 

And  the  plaintiff  says  the  defendant  made  a  promissory  note,  a 
copy  of  which  is  hereto  annexed,  payable  to  one  Henry  Winder^  or 
bearer.  And  the  plaintiff  is  the  bearer  of  said  note,  a  copy  whereof 
with  the  indorsements  thereon  is  hereto  annexed,  and  the  defendant 
owes  the  plaintiff  the  balance  of  said  note  and  interest  thereon. 

Henry  B.  Hutchings^ 
Attorney  for  Plaintiff. 

bo  To  Fletitioiis  Payee.* 

the  plaintiff  need  aver  only  that  it  is  him  the  burden  of  proving  his  right, 

his  property;  the  manner  in  which  It  Breckbill  v,  Stutyman,  3  Greene  (Iowa) 

became    such    need    not    be    alleged.  572. 

Dabney  v.  Reed,  12  Iowa  315.  Where  the  instrument  is  not  payable 

If  the  note  is  payable  to  the  bearer,  to  the  bearer  or  transferable  on  deliv- 

the  law  presumes  that  the  person  in  pos-  ery  alone,  the  plaintiff,  not  being  the 

session  of  it  is  the  owner.     Allensworth  payee  or  transferee,  does  not,  by  mere- 

V,  Moore,  3  Greene  (Iowa)  273;  Stod-  ly  averring  ownership  without  showing 

dard  v.  Burton,  41  Iowa  582;  Shelton  by  what  right  he  claims  the  same,  pre- 

t^.Sherfey,  3  Greene  (Iowa)  108;  Creigh-  sent  such  facts  as  will  enable  him  to 

ton  V.  Gordon,  i  Morr.  (Iowa)  41;  Rubey  maintain  the  action  in  his  own  name. 

V,  Culbertson,  35   Iowa  264;  King  v.  Montague  v,  Rineger,  xx  Iowa  503. 

Gottschalk,  21  Iowa  512.  1.  Bills  of  exchange  made  payable  to 

The  presumption  of  ownership  aris-  the  order  of  a  fictitious  payee  are  to  be 

ing  from  possession  may  be  overcome  construed  and  treated  as  payable  to 

by  direct  and  positive  testimony  that  bearer.     Mechanics'  Bank  v.  Straiten, 

the  person  in  possession  has  no  interest  5  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  x6, 

in  the  note  or  authority  to  collect  it.  citing  Gibson  v.  Minet,  x  H.  Bl.   569. 

Hesser  v.  Doran,  41  Iowa  468.  See  also  Bank  of  England  v.  Vagliano 

A  blank  indorsement  of  a  note  by  (i89i)App.  xao,  reversing  22  Q.  B.  Dtv. 

the  payee  and   its   possession  by  the  X03 ;  23  Q.    B.  Div.   243 ;   Phillips  9. 

plaintiff    are   sufficient    to  create  the  Thurn,   L.   R.    x   C.  P.  463  ;  Kohn  9. 

legal  presumption  of  plaintiff's  right  Watkins,  26  Kan.  691  ;  Lanev.  Krekle, 

to  recover  thereon.    Hickok  v,  Laubus-  22  Iowa  399.     But  this  rule  applies  only 

sier,  I  Morr.  (Iowa)  115.  when  the  maker  knows  the  payee  to  b« 

Mere  denial  of  plaintiff's  property  in  fictitious  and  actually  intends  to  make 

the  note  sued  on,  if  it  be  payable  to  the  the  paper  payable  to  a  fictitious  person, 

bearer,  is  not   sufficient   to  cast  upon  Shipman  v.  State  Bank,  X26  N.  V.  330 ; 
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Form  No.  4343. 

(Precedent  in  Mechanics'  Bank  v.  Straiton»  5  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  11.) 

(Caption  and  Commencement, ) 

That  said  plaintiff  is  a  banking  association  duly  organized  under 
and  pursuant  to  the  laws  of  the  State  of  New  Yorky  and  is  now,  and 
for  several  years  last  past  has  been  engaged  in  business  as  such  bank- 
ing association  at  the  city  of  New  York. 

The  plaintiff  further  states,  on  information  and  belief,  that  at  the 
time  of  the  drawing  of  the  bank  check,  or  draft  hereinafter  men- 
tioned, the  above  named  defendants  were  copartners  in  business  in 
said  city  of  New  York  under  the  firm  name  or  style  of  Straiiony  San- 
ford  &*  Co. 

That  at  the   city  oi  New  Yorky  on  the4M  day  oljune^  iSdO,  the 
said  defendants  by  their  said  firm-name  of  Straitony  Sanford^  Co.y 
drew  their  certain  bank  check  or  draft,  of  which  the  following  is  a 
copy : 
"No.  Jfill.  New  Yorky  June  J^ihy  1S6O. 

*  'Bank  of  the  Republic y  — 

''  Pay  to  bills  payable,  or  order,  one  thousand  three  hundred  dollars. 

• '  %ly800.  Straitony  Sanford  dr*  Co. " 

That  said  check  or  draft  was  afterwards,  for  a  valuable  consider- 
ation, transferred  and  delivered  to  the  plaintiff,  whereby  said  plain- 
tiff became,  and  is  now  the  holder  and  owner  thereof. 

That  the  said  check  was,  after  such  transfer  to  the  plaintiff,  and 
on  its  behalf,  duly  presented  for  payment  at  the  said  Bank  of  the 
Republic  to  the  paying-teller  of  said  bank,  and  payment  thereof  was 
then  and  there  demanded,  which  was  refused,  and  the  same  was 
not  paid,  whereupon  the  said  check  was  protested  for  nonpayment, 
of  which  said  presentment,  demand,  refusal,  non-payment,  and  protest, 
notice  was  given  to  the  said  defendants,  as  the  plaintiff  is  informed 
and  believes. 

That  the  said  defendants  have  not,  nor  have  either  of  them,  paid 

N.  Y.  Sess.  Laws  1897,  c  612,  J  28 ;  Bank  v.  Albany  Bank,  x  Hill  (N.  Y.) 

Colo.  Sess.  Laws  1897,  c.  64,  g  9  ;  Conn.  287 ;  Merchants'  Bank  v.  Mclntyre,  2 

Pub.  Acts  1S97,  c.  74,  §  9  Sandf.  (N.  Y.)  431 ;  Holt  v.  Ross,  54  N. 

It  has    been   held  that    where   the  Y.  472 ;  Whitney  v.  National  Bank,  45 

holder  had  knowledge  that  the  payee  N.  Y.  303  ;  Union  Nat.  Bank  v.  New 

was  fictitious  he  could  not  recover  in  York  Sixth  Nat.  Bank  of  N.  Y.,  43  N. 

an  action  against  the  acceptor.     Hun-  Y.   452 ;    White    v.  Continental    Nat. 

te:  V.  Jeftery^  Peake's  Add.  Cas.  146.  Bank,  64  N.  Y.  316  ;  Graves  v.  Amer- 

And  the  same  ruling  has  been  made  ican     Exch.    Bank,   17    N.    Y.     205 ; 

where  the  accepter  did  not  know  that  Com  Exch.  Bank  v.  Nassau  Bank,  91 

the  payee  was  fictitious.     Bennett  v.  N.   Y.   79  ;  Chambers  v.   Union   Nat. 

Farnell,  i  Campb.  130.  Bank,  78  Pa.  St.  205. 

Fofged  Indonlniinit.  —  Where  the  in-  Where  a  bill  was  drawn  in  favor  of 

dorsement  is  forged,  the  indorsee  can-  Henry  Davis  and  came  into  the  hands 

not  maintain  an  action  on  the  instru-  of  another  man  of  the  same  name  and 

ment.    York  Bank  v.  Asbury,  1  Biss.  was  accepted  by  the  defendant,  it  was 

(U.   S.)  230 ;  Lancaster  v.   Baltzell,   7  held  that  the  pIainti£F  who  discounted 

Gill  &  J.  (Md.)  468  ;  McCallv.  Corning,  the    bill   could    not    recover    thereon 

3  La.  Ann.  409.   And  if  the  draft  is  paid  because  he  was   not   the    indorsee  of 

before  the  forgery   is  discovered    the  the  real  payee.     Mead  v.  Young,  4  T. 

money  may  be  recovered  back.    Canal  R.  28. 
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the  said  ctieck,  or  any  part  thereof,  but  the  whole  amount  thereof 
remains  due,  owing  and  unpaid,  from  said  defendants  to  said  plain- 
tiff, which  amount,  with  interest,  the  plaintiff  claims  from  the  above 
defendants. 

Wherefore,  &c.  (^Prayer  for Jui^menf) 

(Signature  of  attcrney) 

Form  No.  4343. 
(Precedent  id  GibMn  v.  Minet,  i  n,  BL  $69-) 
London,  to  wit. 

Thomas  Gibson,  late  of  London,  nurchani,  and  Joseph  Johnson,  late- 
of  the  same  place,  merchant,  were  attached  to  answer  Hughes  Minet 
and  James  Peter  Feetor,  in  a  plea  of  trespass  on  the  case;  and  there- 
upon the  said  Hughes  and  James  Peter,  by  Edward  Dawes,  their 
attorney,  complain.  For  that  whereas,  etc. 

(^Upon  the  first  four  counts  of  the  declaration  the  defendants  had  pig- 
ment, the  fifth,  upon  which  the  plaintiffs  recovered  judgment,  being  or 
follows ;) 

And  whereas,  also,  the  said  persons  using  trade  and  commerce  as 
copartners  in  the  co-partnership  name  and  firm  of  Livesey,  Har- 
greave  <5f  Co.,  on  the  said  18th  day  of  February,  in  the  said  year  of 
our  Lord,  17^^,  at  Manchester,  to  wit,  at  London  aforesaid,  at  th& 
parish  and  ward  aforesaid,  according  to  the  usage  and  custom  of 
merchants,  made  their  certain  other  bill  of  exchange  in  writing ;  the 
hand  of  one  of  the  said  copartners,  on  their  joint  account  and  in 
their  said  co-partnership  name  and  firm,  to  wit,  Livesey,  Hargreavc 
&•  Co.  being  thereto  subscribed,  bearing  date  the  same  day  and  year 
aforesaid  ;  and  then  and  there  directed  the  said  last  mentioned  bill 
of  exchange  to  the  said  Thomas  Gibson  a.nA  Joseph  Johnson  by  the 
names  and  description  of  Messrs.  Gibson  ^r  Johnson,  bankers,  London  ;. 
and  thereby  required  them,  the  said  Thomas  Gibson  and  Joseph  John- 
son, three  months  after  date,  to  pay  to  the  bearer  of  the  said  last 
mentioned  bill  £721,  5s.,  value  received,  with  or  without  advice  ; 
and  the  sai^  Hughes  aad  James  Peter  ia  fact  say,  that  afterwards, 
and  before  the  payment  of  the  said  last  mentioned  bill  of  exchange,, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  at 
the  parish  and  ward  aforesaid,  they  the  said  Hughes  and  James  Peter 
became  and  were  the  bearers  and  owners  of  the  said  last  mentioned 
bill  of  exchange,  of  which  last  mentioned  premises  the  said  Thomas 
and  Joseph  then  and  there  had  notice. 

And  the  said  Hughes  and  James  Peter  further  say,  that  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  at 
the  parish  and  ward  aforesaid,  the  said-  last  mentioned  bill  of  exchange 
was  presented  and  shown  to  the  said  Thomas  and  Joseph,  who  there- 
upon then  and  there  duly  accepted  the  same,  according  to  the  usage 
and  custom  of  merchants  aforesaid,  by  reason  whereof,  and  accord- 
ing to  the  usage  and  custom  of  merchants,  the  said  Thomas  and 
Joseph  became  liable  to  pay  to  the  said  Hughes  and  James  Peter  the 
said  sum  of  money  in  the  said  last  mentioned  bill  of  exchange  speci- 
fied, according  to  the  tenor  and  effect  of  the  same  bill.  And  being 
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so  liable  they,  the  said  Thomas  and  Joseph^  in  consideration  thereof* 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
aforesaid,  at  the  parish  and  ward  aforesaid,  undertook,  and  to  the 
said  Hughes  and  James  Peter  then  and  there  faithfully  promised  to 
pay  them  the  said  sum  of  money  in  the  said  last  mentioned  bill  of 
exchange  specified  according  to  the  tenor  and  effect  of  the  same 
last  mentioned  bill  of  exchange.^ 

{There  were  two  other  counts  on  the  bill  of  exchange  on  which  the 
defendants  had  judgment.  The  eighth  count  was  for  money  had  and 
received^  and  the  ninth  for  money  paid^  laid  out  and  expended^  and  the 
tenth  for  money  loaned  and  advanced, ) 

1.  The  defendants  pleaded  non  as-  ther  say,  that  afterwards,  at   the  day 

sumpseruni,    upon    which    issue    was  and  place  within  mentioned,  a  certain 

joined.      The  issue  was  tried  before  indorsement  in  writing  was  made  by 

Lord  Kenyon  and  a  verdict  was  found  the    said   Livesey,    Hargreave   &   Co. 

for  the  plaintiffs.    A  motion  was  after-  upon  the  said  instrument,  purporting 

wards  made   in   the  Court  of  King's  to  be  the  indorsement  of  John  White 

Bench   by  Erskine    for    a    new   trial,  named  therein,  and  to   be  subscribed 

which  was  withdrawn,  it  being  agreed  with  his  hand  and  name  ;  and  that  the 

on  both  sides  that  the  following  special  said  indorsement  purported  to  require 

verdict  should  be  put  upon  the  record  the  said  sum  of  money  in  the  said  in- 

for  the  purpose  of  having  the  question  strument  contained,  to  be  paid  to  the 

finally  decided  in  the  House  ox  Lords:  said  Livesey,  Hargreave  &  Co.  or  their 

[Special  Verdict,)    "  That  the  said  per-  order;  and  the  jurors  aforesaid,  upon 

sons  using  trade  and  commerce  as  co-  their  said  oaths,  further  say,  that  the 

partners,  in    the   copartnership   name  said  instrument  being  so  indorsed  as 

and  firm  of  Livesey,  Hargreave  &  Co.,  aforesaid,  they,  the  said  Livesey,  Har- 

on  the  i8th  day  of  February,  1788,  at  greave  &  Co.  afterwards,  at   the  day 

the  place  within  named,  made  a  certi-  and  place  within  named,  by  a  certain 

fied  instrument  in  writing,  the  hand  of  instrument  in  writing,  made  upon  the 

one  of  the  said  copartners,  on   their  said  instrument  and   subscribed   with 

joint  account   and  m  their  copartner-  the  hand  and  name   of  one   Absalom 

ship  name  and  firm  of  Livesey,  Har-  Goodrich,  by  procuration  of  the  said 

greave  &  Co.,  being  thereto  subscribed,  Livesey,  Hargreave  &  Co.,   appointed 

and  directed  the  same  instrument  to  the  said  sum  of  money  in  the  said  in- 

the  said  Thomas  Gibson  and  Joseph  strument  contained  to  be    paid  to  the 

Johnson,  by  the  name  and  description  said  Hughes  Minet  and   James  Peter 

of  Messrs.  Gibson  &  Johnson,  bankers,  Fector,  and  then  and  there  delivered  the 

London,  and  which  said  instrument  is  same  so  indorsed,  as  well  with  the  name 

in  the  words  and  figures  following,  to  of  the  said  John  White  as  the  name  of 

wit :  the  said  Absalom  Goodrich,  to  the  said 

"  *  Manchester,  February  18,  1788.  Hughes  Minet  and  James  Peter  Fector, 

';f72i  5s.  for  a  full  and  valuable  consideration 

'Three  months  afterdate,  pay  to  Mr.  in    money    therefor,    then    and    there 

John  White,  or  order,  seven  hundred  paid  by  the  said   Hughes    Nfinet  and 

and  twenty-one  pounds,  five  shillings,  James  Peter  Fector  to  the  said  Livesey, 

value  received  with  or  without  advice.  Hargreave  &  Co.,  and  the  said  Hughes 

'  Livesey,  Hargreave  &  Co.  Minet  and  James   Peter    Fector  then 

'  G.  &  J.'  and  there  became  and  were  and  still 

'*  To  Messrs.  Gibson  &  Johnson,  Bank-  are  the  holders  of  the  said  instrument ; 

ers,  London.  and  the  jurors  aforesaid,    upon   their 

'*  The  jurors  aforesaid,  upon   their  oaths  aforesaid,  further  say,  that  the 

oaths   aforesaid,  further  say,  that  the  said  instrument  was  afterwards,  at  the 

said  Livesey,  Hargreave  &  Co.  at  the  day  and  place  within  mentioned,  pre- 

time  of  making  the  said  instrument,  sented  to  the  said  Thomas   Gibson  and 

well  knew  that  no  such  person  as  John  Joseph  Johnson,  for  their    acceptance 

White,   in  the  said   instrument  men-  thereof,  and  that  the  said  Thomas  Gib- 

tioned,  existed  ;  and  the  jurors  afore-  son  and  Joseph  Johnson  then  and  there 

said,  upon  their  oaths  aforesaid,  fur-  accepted    the    same,     they    the    said 
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Lgalnst  Agent  for  Neg>Uffenae  in  PreBentii 
Draft. 

Fonn  No.  4344. 
Court  of  the  United  States, 
ict  of  New  York. 
\nd  Tradtrs  Naiional\ 
ington,  Kentucky, 

Plaintiff, 
igainst  \      Complaint  at  Law. 

Vatioiial  Bank  of  the 
f  New  York, 

Defendant.  J 
E,  a  corporation  organized  under  the  National  BanKi 
lited  States,  appearing  by  its  attorneys,  Hoadiy,  LauU 
•%,  complaining  of  the  defendant,  alleges  : 
t  the  times  hereinafter  mentioned  the  plaintiff  was  a 
ration  organized  and  existing  under  the  National  Ban 

and  Joseph  Johnton  Thomat   Gibson   and  Joseph  Johns 

rell   knowing  that  no  are  liable  to  the  payment  of  the   si 

>hn  White,  in  the  said  sum  of  money  in  the  said  tnstrumt 

ed,   existed,  and   that  mentioned,  then  the  laid  jurors,  up 

n  While  so   indorsed  their  oaths  say,  that  the  said  Thom 

:   the   handwriting   of  Gibson  and  Joseph  Johnson  did  undi 

hat   name.     And    the  lalte  and  promise  itt  manner  and  foi 

upon  their  oaths  afore-  as  the  said  Hughes  Minet  and  Jam 

Ihat  the  said  Thomas  Peter  Fcclor  by  their  declaration  ha 

eph   Johnson,    at   the  declared  against  them  ;  and  they  assi 

and    accepting  of  the  the  damages  of  the  said  Hughes  Mii 

:    as    aforesaid,     had  and  James  Peter  Feclor  on  the  occasi 

I  at   any  time  since,  of  their  not  performing  the  promij 

ods    or    effects    what-  and  Underuliings  within  specified  ov 

longing   to    the    said  and  above  their  costs  and  charges 

ve  &  Co  ,  or  of  the  said  them  about  their  suit  in  that  behalf  c 

id  James  Peler  Feclor  pended,  £t21.  5s.,  and  for  those  co: 

And  the  jurors  afore-  and  charges  10  40s.     But  if,   from  I 

oaths   aforesaid,   fur-  whole   matter  found  by  the  juror? 

said  Thomas  Gibson  manner  aforesaid,   it  shall  appear 

ison.   although  often  the  court  here   that   the  said  Thorn 

101  paid  the  said  sum  Gibson   and  Joseph  Johnson   are   n 

led  in  the  said  instru-  liable  to  the  payment  of  the  said  su 

t  thereof,  to  the  said  of  money  in  the  said  instrument  me 

id  James  Peter  Fector,  tioned.  then  the  said  jurors  upon  thi 

I,  and  that   the  same  oaths  say,  thai   the  said  Thomas  Gi 

lid;  but  whether  upon  son  and  Joseph  Johnson  did  not  pfoi 

r   aforesaid  found  by  ise  and  undertake  in  manner  and  for 

n  manner   aforesaid,  as    they   have    within    by    their    pi 

i  Gibson  and  Joseph  alleged." 

le  to  the  payment  of        In  Michaelmas  term,  November   i 

noney  in  the  said  In-  17S9.  the  Court  of  King's  Bench  ga 

ned,  or  not,  the  said  judgment  on    this   special  verdict  f 

ether    ignorant,    and  the  plainliSs  upon  the  fifth  countof  t 

of  the  court   here   in  declaration,  and  for  the'defendants  1 

d   if  upon   the   whole  the  other  counts.     And  upon   writ 

found   by   the    said  error  to  the  House  of  Lords  the  jud 

r    aforesaid,   it   shall  ment   was   affirmed   without  divisio 

ri  here  that  the  said  Gibson  v.  Hioet.  i  H.  Bl.  569. 
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ing  Law  of  the  United  States,  and  having  its  principal  office  for  the 
transaction  of  business  in  the  City  of  Covington^  State  of  Kentucky^ 
and  being  for  the  purpose  of  jurisdiction  a  citizen  of  Kentucky, 

II.  That  at  all  the  times  hereinafter  mentioned  the  defendant  was 
and  still  is  a  corporation  organized  and  existing  under  the  National 
Banking  Law  of  the  United  States  and  having  its  principal  office  for 
the  transaction  of  business  in  the  City,  County  and  State  of  New 
York,  within  the  jurisdiction  of  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York  and  being  for  the  purpose  of 
jurisdiction  a  citizen  of  New  York  and  a  resident  of  the  Southern  Dis- 
trict of  New  York, 

III.  That  the  object  and  business  of  the  said  plaintiff*  and  said 
defendant  severally  and  respectively  is  to  exercise  all  the  rights, 
privileges  and  powers  enumerated  in  Title  62  of  the  Revised  Statutes 
of  the  United  States  and  the  Supplements  thereto. 

IV.  That  the  matter  in  dispute  between  said  plaintiff  and  said 
defendant,  exclusive  of  interest  and  costs,  exceeds  the  sum  of  Two 
thousand  dollars. 

V.  That  previous  to  the  acts  and  the  transactions  hereinafter 
described,  said  plaintiff  and  said  defendant  had  entered  into  an 
agreement  whereby  said  defendant  was,  for  a  compensation,  to  act 
as  the  general  agent  for  collection  for  said  plaintiff  of  all  drafts  pay- 
able in  or  in  the  vicinity  of  New  York^  and  whereby  said  defendant 
undertook  to  use  due  care  and  diligence  in  the  collection  of  such  drafts. 

VI.  Upon  information  and  belief  that  shortly  before  the  drawing 
of  the  draft  hereinafter  in  this  complaint  described,  Thomas  M,  Greene 
and  Talton  Etnbry^  partners,  citizens  of  Ohio^  trading  and  doing 
business  in  Cincinnati^  Ohio^  under  the  firm  name  and  style  of  Greene 
d*  Embryy  had  sold  and  shipped  at  different  times  to  the  New  Jersey 
Sheep  and  Wool  Company,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  New  Jersey,  large  numbers  of  sheep  and  lambs. 

VII.  Upon  information  and  belief,  that  on  the  SOth  day  oi  June, 
iS9S,  said  Greene  &*  Embry  in  order  to  secure  payment  for  said  sales 
and  shipments,  drew  a  draft  for  %B,99S,12,  without  grace  upon  the 
New  Jersey  Sheep  and  Wool  Company,  as  follows  : 

"  ^,998, 72  Cincinnati,  June  SO,  iS93 

On  demand  without  grace  pay  to  the  order  of  ourselves  Thirty' 
nine  hundred  and  ninety  three  and  72-100  dollars  for  4  D.  Ds  lambs  and 
sheep,  value  received  and  charge  the  same  to  account  of 

Greene  &*  Emhry, 
To  New  Jersey  Sheep  and  Wool  Company,  Jersey  City,  N,JJ' 

VIII.  Upon  information  and  belief :  that  on  July  1st,  iS93,  said 
Greene  <^  Embry,  to  obtain  the  balance  of  payment  due  upon  said 
sales  and  shipments  drew  a  draft  for  %J^,097,69,  upon  said  New  Jersey 
Sheep  and  Wool  Company,  as  follows  : 

"  $4, 097, 69  Cincinnati,  July  1,  i  S93 

On  demand  without  grace  pay  to  the  order  of  ourselves  Eorty 

hundred  ninety  seven  and  69-100  dollars  for  4  D.  Ds  lambs  and  sheep, 

value  received  and  charge  the  same  to  account  of 

Greene  &*  Embry 

To  New  Jersey  Sheep  and  Wool  Co,,  Jersey  City,  N,J.** 
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IX.  That  said  Greene  &*  Embry  endorsed  and  deposited  these 
drafts  with  the  plaintiff  for  collection :  that  the  plaintiff  forwarded 
the  drafts  to  the  defendant,  its  New  York  Correspondent. 

X.  Upon  information  and  belief :  that  defendant  received  the  said 
drafts  on  the  Srd  day  of  July,  iS93 

XI.  Upon  information  and  belief :  that  the  defendant  was  accus- 
tomed to  send  drafts  which  it  held  for  collection  in  said  Jersey  City 
to  the  First  National  Bank  of  Jersey  City  for  collection,  and  that  it 
followed  this  course  with  the  drafts  hereinabove  mentioned. 

XII.  Upon  information  and  belief :  that  defendant  wrongfully 
neglected  to  forward  said  drafts  for  collection  in  due  season,  by 
reason  of  which  neglect  and  delay,  said  drafts  did  not  reach  the  First 
National  Bank  oi  Jersey  City  until  the  afternoon  oi  July  5th,  iS93. 

XIII.  Upon  information  and  belief  :  that  the  First  National  Bank 
oi  Jersey  City  presented  the  said  drafts  to  the  New  Jersey  Sheep  and 
Wool  Company,  the  drawees,  with  due  diligence  and  payment  was 
refused  because  the  company  had  stopped  payment.  That  the  New 
Jersey  Sheep  and  Wool  Company  stopped  payment  at  about  three 
o'clock  in  the  afternoon  oi  July  6th,  iS9S,  That  on  July  Srd  and  a 
portion  of  July  6th,  there  were  funds  of  the  New  Jersey  Sheep  and 
Wool  Company  on  deposit  with  the  First  National  Bank  oi  Jersey  City 
sufficient  to  meet  said  drafts  and  available  for  that  purpose.  That 
if  said  drafts  had  been  forwarded  by  the  defendant  with  due  dili- 
gence and  had  been  presented  in  the  ordinary  course  of  business 
they  would  have  been  paid. 

XIV.  That  on  the  above  facts  said  Greene  &*  Embry  brought  an 
action  against  the  Farmers  and  Traders  National  Bank  of  Covington, 
Kentucky,  the  plaintiff  herein,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky,  alleging  negligence  in  the  collec- 
tion of  said  drafts  and  demanding  judgment  for  the  amount  of  the 
drafts,  with  interest  and  costs.  That  the  plaintiff  herein  gave  due 
notice  of  said  action  to  the  defendant  herein  showing  that  the  plain- 
tiff herein  would  be  primarily  liable  for  such  negligence,  if  found, 
but  that  the  defendant  herein  would  be  bound  to  indemnify  the 
plaintiff  herein.  And  that  said  plaintiff  offered  to  said  defendant  the 
control  of  the  defence  in  said  action,  but  that  said  defendant  refused 
and  neglected  to  take  part  in  the  defence.  That  said  Greene  6r* 
Embry  recovered  judgment  against  said  Bank,  the  plaintiff  herein, 
in  the  sum  of  $S,998,^,  being  the  amount  of  the  two  drafts,  $3,99S,  72 
and  $j^097.69,  respectively,  with  interest  thereon,  ^j90S,62  and  costs, 
^.60. 

XV.  That  the  plaintiff  herein  conducted  the  defence  in  said  action 
with  due  diligence.  That  after  judgment  against  it,  the  plaintiff 
herein  gave  notice  of  said  judgment  to  the  defendant  herein,  but 
said  defendant  announced  that  it  did  not  care  to  take  any  part  in  the 
proceedings.  That  after  such  judgment  the  plaintiff  herein  duly 
appealed  to  the  Circuit  Court  of  Appeals,  where  the  judgment  against 
it  was  affirmed. 

XVI.  That  the  principal  issue  litigated  in  the  said  action,  without 
an  affirmative  finding  upon  which  —  as  the  issues  developed  —  a 
verdict  for  the  then  plaintiff  could  not  have  been  given,  was  the 
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existence  of  negligence  on  the  part  of  the  Hanover  National  Bank  of 
the  City  of  New  Yorky  the  defendant  herein.  That  such  verdict  was 
given  and  the  negligence  of  the  Hanover  Bank  thereby  established. 
That  the  plaintiff  herein  was  primarily  liable  for  such  negligence  but 
that  the  defendant  herein  was  liable  to  said  plaintiff. 

XVII.  That  by  reason  of  said  negligence  of  the  defendant  herein, 
and  by  reason  of  the  said  judgment  and  its  affirmance,  and  by  reason 
of  the  necessary  defence  of  the  said  action  and  the  prosecution  of 
the  said  appeal,  the  plaintiff  herein  was  obliged  to  pay  and  did  pay 
at  various  times  large  sums  of  money  in  satisfaction  of  said  judg- 
ment, and  as  counsel  fees,  costs  and  disbursements,  amounting  in 
the  aggregate  to  %llyll6.92\  that  although  the  plaintiff  made  due 
demand  upon  the  defendant  for  reimbursement  for  the  above  men- 
tioned payments,  the  defendant  has  always  refused  and  neglected  to 
pay  the  same. 

Wherefore,  the  plaintiff  demands  judgment  against  the  defendant 
for  the  damages  above  stated  in  the  sum  of  %11^116.92y  with  interest 

upon  $9,650,82,  from  July  fiStk  iS96,  upon  $800.  from ;  upon 

$366.10  from  /ufy  16th  iS96,  together  with  the  costs  of  this  action. 

Hoadfy,  Lauterbcuh  6r*  Johnson, 

Attorneys  for  Plaintiff,  Office  &  P.  O.  Address,  22  William  Street, 
New  York  City. 

(^Verification.) 

IL  DEFENSES.^ 

1.  Denial  of  Execution,  eto.' 

a.  By  Alleged  Maker. 
(1)  Code  Form. 
Form  No.  4245. 
^SuVty  of  5S^  \  I^'«*"'=*  Court,  ^«^  Judicial  District 

1.  GroM-reteoioei.  ^  For    other    de-  tions  upon  bills  of  exchange  and  prom- 

lenses  to  actions  on  bills  of  exchange  issory  notes  the  plea  of  non  assumpsit 

aad  promissory  notes,  see  the  follow-  shall  be  inadmissible.     In  such  actions 

ing  titles  in  this  work  :    Accord  and  a  plea  of  denial  must  traverse  some 

Satisfaction  ;  Alteration  of  Instru-  matter  of  fact,  such  as  the  drawing, 

MENTS ;  Consideration  ;  Coverture  ;  making,  indorsing,  accepting,  present- 

Deunkenness  ;  Duress  ;   False  War-  ing  or  notice  of  dishonor  of  the  bill  or 

eanty  ;  Gambling  Contracts  ;  Illegal  note.     Chit,   on  Bills  (13th  Am.  ed.) 

Contracts  ;  Infancy  ;  Insanity  ;   In-  *596. 

solvency  ;     Intoxicating     Liquors  ;  "  The  defendant  says  that  he  did  not 

Non    est    Factum  ;     Payment  ;    Res  execute  said  note  in  manner  and  form 

Judicata  ;  Statute  of  Limitations  ;  as  set  out  in  said  plaintiff's  complaiiit 

Stock  Jobbing  ;  Tender  ;  Usury.  herein,  and  that  the  same  is  not  his 

8.  Formerly  defenses  arising  from  a  note,"  is  a  sufficient  denial  of  the  exe- 

defect  in    the    right    of   action   were  cution  of  the  note.     Hine  v.  Shivelcy, 

either  brought  forward  in  the  form  of  84  Ind.  136. 

a  special  plea  or  were  given  in   evi-  A  general   denial  puts  in  issue  the 

dence  under  the  general  issue  of  non  execution  of  the  note.      Donovan  v, 

assumpsit.     Chit,  on  Bills  (13th  Am.  Fowler,  17  Neb.  247.     And   so  of  its 

ed.)  *593.      But  by  the  Hil.  Rules,  4  assignment  to  the  plaintiff.     Hastings 

Wm.  IV.,  it  is  provided  that  in  all  ac-  v.  Dollarhide,  18  Cal.  390. 
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John  Doe^  plaintiff,      ) 

against  >  Answer. 

Richard  Roe ^  defendant.  ) 

The  defendant  Richard  RoCy  answering  the  complaint  of  the 
plaintiff  in  the  above  entitled  cause,  says:  That  he  did  not  make 
the  promissory  note  mentioned  in  said  complaint,  and  that  he  did 
not  authorize  any  person  to  make  said  note  in  his  behalf,  and  that 
the  same  is  not  his  note.^ 

Jeremiah  Mason^  Defendant's  Attorney. 
(Office  Address.) 
(Dated,  etc.) 
(Verification,) 

(2)  The  Same  with  Allegations  of  Minority  and  Duress. 

Form  No.  4246. 

(Mass.  Pub.  Stat.  (1882),  980.) 

ao-ainst       {MidcUe sex  Superior  Court. 
JiicLrd  Roe.  \  Defendant's  Answer. 

And  the  defendant  comes  and  answers  as  follows: 
He  denies  that  he  made  the  promissory  note  mentioned  in  the 
plaintiff's  first  count ;  and  as  to  the  note  mentioned  in  the  plaintiff's 
second  count,  he  says  that  at  the  time  of  making  the  same  he  was 
a  minor  under  the  age  of  twenty-one  years;  and  as  to  the  contract 
mentioned  in  the  plaintiff's  third  count,  he  says  that  at  the  time  of 
its  execution  he  was  kept  in  imprisonment  by  the  plaintiff  and 
executed  the  contract  through  the  force  of  this  imprisonment. 

George  P.  Codd, 

Attorney  for  Defendant. 

(8)  By  Affidavit  —  In  Justice's  Court. 

Form  No.  4247. 
(Mo.  Rev.  Stat.  (1889),  2365.) 
John  Jones,  plaintiff,      \ 

against  v  Before  y.  M,  Kivett,  justice  of  the  peace. 

John  Smith,  defendant.  ) 

John  Smith  states  that  he  did  not  execute  the  instrument  of 
writing  sued  on  in  the  above  entitled  cause,  nor  did  he  authorize 
any  other  person  to  execute  the  same  for  him.  John  Smith, 

Subscribed  and  sworn  to  before  me,  this  7th  day  of  August,  i8P7. 

J,  M,  Kivett,  justice  of  the  peace. 

b.  By  Partner  Not  Signing.* 

1.  This  form  may  be  easily  adapted  of  one  partner  to  execute  a  partnership 

to  the  denial  of  other  matters  of  fact,  note    for  a   partnership   debt   without 

such  as  the  drawing  of  a  bill,  indorse-  the  express  authority  of  his  copartner, 

ment,     acceptance,     presentment    for  Moffit  v,  Roche,  93  Ind.  97;  Wilkins  v, 

acceptance  or  payment,  notice  of  dis-  Pearce,   5  Den.   (N.  Y.)   541;  Sage  v, 

honor,  and  the  like.  Sherman,  2  N.  Y.  417. 

8.  The  law  presumes  the  authority 
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(1)  Verified  Answer. 

Form  No.  4248, 
(Precedent  in  Deiu  v.  Regnier,  27  Kan.  96.) 

{Caption  and  Commencement, ) 

First:  That  he  denies  each  and  every  allegation,  statement  and 
averment  therein  contained,  not  hereinafter  expressly  admitted. 

Second:  For  further  answer,  this  defendant  says:  That  he  admits 
that  he  was  a  partner  of  said  F.  IV,  Regnier^  and  as  such  partner  ' 
was  engaged  in  the  manufacture  of  soap,  in  the  city  of  St,  Joseph^ 
state  ^  Missouri  \  but  expressly  denies  that  on  A f  HI  6,  i87P,  the 
said  defendants,  as  partners  then  in  business,  desinng  to  procure  a 
loan  of  six  hundred  dollars  from  Brown  &*  Bier  applied  to  said  plain- 
tiff to  become  their  security;  and  denies  that  on  August  18 ,  i87P, 
the  said  defendants,  as  partners  then  in  business,  desiring  to  pro- 
cure the  further  loan  of  one  thousand  dollars  from  said  Brown  &* 
Bier^  applied  to  said  plaintiff  to  become  their  security;  and  denies 
that  said  plaintiff  did  become  security  on  said  notes  with  the 
knowledge  and  consent  of  this  defendant.  But  this  defendant 
alleges  and  charges  the  fact  to  be,  that  F,  W,  Regnier  is  a  brother 
of  said  plaintiff,  Charles  N,  Regnier  ;  that  said  plaintiff  well  knew 
that  said  F,  W,  Regnier  had  no  right  or  authority  to  borrow  any 
money  as  a  partner  of  this  defendant;  and  well  knew  that  said 
money  was  not  borrowed  for  the  purpose  of  being  used  in  the  busi- 
ness of  Deitz  &*  Regnier  ;  and  said  plaintiff  had  full  notice  that  F, 
W.  Regnier  borrowed  said  money  for  his  own  private  purpose,  and 
that  the  use  of  the  name  of  Deitz  &*  Regnier  by  said  F,  W,  Regnier 
was  for  the  purpose  and  with  the  intent  on  the  part  of  the  said  F, 
W,  Regnier  to  defraud  this  defendant,  of  all  which  said  plaintiff  had 
due  notice.  And  this  defendant  further  says,  that  said  defendant 
F.  W,  Regnier^  was,  on  April  6th^  i87P,  and  subsequently  to  that 
time,  wholly  insolvent,  of  all  which  said  plaintiff  had  due  notice. 
And  this  defendant  is  informed,  and  so  charges  the  fact  to  be,  that 
said  money  so  received  from  Brown  &*  Bier,  or  a  large  part  thereof, 
was  paid  by  the  said  F,  W,  Regnier  to  the  plaintiff  herein  for  the 
purpose  of  liquidating  the  private  indebtness  of  said  F,  W,  Regnier 
to  his  brother,  the  plaintiff  herein ;  and  that  said  plaintiff  well  knew 
that  said  money  was  being  borrowed  for  that  purpose,  and  not  for 
the  purpose  of  being  used  in  the  business  of  the  copartnership  firm 
of  Deitz  &*  Regnier, 

And  said  defendant  says,  that  for  the  purpose  of  wronging  and 
injuring  this  defendant,  the  said  plaintiff  concealed  from  this 
defendant  the  fact  that  said  notes  had  been*  executed  by  his  brother 
F,  W,  Regnier,  in  the  firm  name  of  Deitz  &*  Regnier,  until  his  said 
brother  F,  W,  Regnier  had  left  the  state  of  Kansas ;  and  this 
defendant  further  says,  that  said  money  was  not  obtained  from  said 
Brown  6*  Bier  by  said  F,  W,  Regnier  in  the  usual  and  due  course  of 
business;  that  said  Brown  &*  Bier  had  full  notice  that  said  F,  W. 
Regnier  had  no  right  or  authority  to  execute  said  notes  in  the  name 
of  Deitz  &*  Regnier  for  the  purpose  of  obtaining  money  thereon,  and 
well  knew  that  said  money  was  not  to  be  used  in  the  business  in 
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which  said  Deitt  &*  Regnier  had  been  engaged,  and,  but  for  the 
representations  and  promises  of  said  plaintiff  would  not  have 
advanced  any  money  on  said  notes  to  said  F,  W,  Regnier ;  and  this 
defendant  says  that  said  notes,  or  either  of  them,  created  no  lia- 
bility as  against  this  defendant,  and  of  which  said  Brown  6^  Bier 
had  full  notice. 

Third.  This  defendant  denies  that  he  executed  said  notes,  or 
either  of  them,  and  denies  that  any  person  had  any  right,  power  or 
authority  to  execute  the  same  in  the  name  of  this  defendant,  or  in 
the  names  of  Deitz  &*  Regnier^  and  denies  that  the  money  F.  W. 
Regnier  received  on  said  notes  was  used  in  the  business  of  Deitz  &* 
Regnier^  or  any  part  thereof  ever  received  by  this  defendant. 

Wherefore,  this  defendant  prays  judgment  for  costs  of  suit.^ 

(Signature  of  attorney.) 

(^Verification,) 

(2)  Plea. 

Form  No.  4249. 

(Precedent  in  FuUer  v.  Robb,  26  111.  247.) 

In  the  Cook  Circuit  Court. 

Term 


Assumpsit. 


[Joseph  W,  Tinkham^  Thomas  P,  Robb,  and  Henry  Pay  son^ ' 
doing  business  as  J,  W,  Tinkham  6*  Co. , 

ats. 
Henry  W,  Fuller, 
And  the  said  Thomas  P,  Robb^  one  of  the  defendants  in  the  above 
entitled  case,  comes  and  defends,]  and  for  a  further  plea  etc.,  actio 
nony  because  he  says  that  he  never,  on  any  occasion,  time  or  place, 
made  the  said  promissory  note  in  the  said  plaintiff's  declaration  men- 
tioned, **y.  W,  Tinkham  &*  Co,y"  nor  did  he  promise,  jointly  or  sev- 
erally, by  the  name,  style  and  description  of  *'y.  IV.  Tinkham  &*  Co." 
to  pay  the  sum  of  money  mentioned  in  said  promissory  note  to  one 
Joseph  Kellogg^  nor  did  he  ever  directly  or  indirectly,  authorize  the 
making  of  any  such  note  as  therein  described.  And  the  said  defend- 
ant Robb  further  avers,  that  on  no  occasion  was  he  ever  co-partner 
of  the  said  J.  W.  Tinkham^  and  that  no  relationship  of  the  kind  ever 
subsisted  between  them,  and  the  said  defendant  and  said  Tinkham^ 
expressly  or  by  implication,  and  that  he  had  no  knowledge  of  the 
said  note  until  this  action  was  brought,  nor  has  he  any  knowledge 
of  the  consideration  thereof,  and  positively  denies  the  execution  of 
the  same  in  manner  and  form  as  in  said  plaintiff's  declaration  is 
alleged ;  and  this  the  defendant  is  ready  to  verify.  Wherefore,  etc. 
(Conclusion)* 

\W,  T.  Burgess^ 

Attorney  for  Defendant.] 

(8)  Affidavit  in  Support  of  Plea. 

1.  The  plaintiff  replied  and  the  case  8.  Besides  this  plea  a  plea  of  general 

went  to  trial   on  the  merits,  but  the  issue  was  also  filed, 

defendant   failed  to  establish   his  de-  The  words  enclosed  in  [  ]  will  not  be 

fense.  See  Deitz  v.  Regnier,  27  Kan.  94.  found  in  the  reported  case,  but    have 
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Form  No.  4250. 

(Precedent  in  McRoben  v.  Crane,  49  Mich.  485.) 
State  of  Michigan — Circuit  Court  for  the  County  of  Ingham, 

Minos  McRobert  v.  Obadiah  Crane^  impleaded  with  William  Gregg^ 
Egbert  G.  Keeler^  Nelson  A,  Dunning  and  William,  W.  Root. 

Ingham  County,  ss. 

And  now  comes  the  said  defendant  Obadiah  Crane  and  makes  this 
his  amended  affidavit,  by  leave  of  the  court,  to  be  filed  in  this  cause, 
and  who,  being  by  me  duly  sworn,  deposes  and  says  that  he  is  the 
defendant  above  named. 

This  deponent  avers  that  he  did  not  sign,  execute,  or  deliver  the 
note  declared  upon  in  this  cause,  and  upon  which  this  action  is 
brought;  nor  did  deponent  expressly  or  impliedly  authorize,  direct, 
or  empower  or  consent  to  the  execution,  signature,  or  delivery  of 
said  note  by  any  other  person;  nor  was  said  note  executed,  signed, 
or  delivered  by  this  deponent,  or  by  any  person  by  him  expressly  or 
impliedly  authorized  to  sign,  execute  or  deliver  the  same. 

And  this  deponent  further  says  that  if  said  note  was  signed,  exe- 
cuted and  delivered  by  the  said  William  Gregg  &*  Co, ,  as  the  same 
purports  to  have  been,  that  the  same  was  executed  by  one  of  said 
copartners  other  than  deponent,  without  the  authority,  express  or 
implied,  of  this  deponent,  and  against  the  express  agreement  upon 
which  said  copartnership  was  created,  and  against  the  direction  of 
this  deponent,  and  without  deponent's  knowledge  or  consent,  and 
for  purposes  outside  of  the  matters  connected  with  said  partnership; 
and  if  said  note  was  executed  by  any  member  of  said  partnership  in 
the  name  of  said  partnership,  deponent  avers  that  the  same  was  exe- 
cuted by  the  person  who  signed,  executed  and  delivered  the  same 
without  any  authority  so  to  do  in  behalf  of  said  partnership;  and 
deponent  positively  avers  that  he  never,  directly  or  indirectly, 
expressly  or  impliedly,  assented  to,  directed,  or  authorized  the  sig- 
nature, execution,  or  delivery  of  said  note,  and  this  deponent  there- 
fore denies  the  signing,  execution,  and  delivery  of  said  note. 

And  this  deponent  further  says  that  the  transaction  in  which  and 
for  which  said  note  was  given,  if  the  same  was  given,  was  not  in  the 
line  of  the  business  of  said  partnership,  nor  did  this  deponent  know 
that  said  note  was  to  be  given,  or  was  given,  until  a  long  time  after 
the  execution  of  the  same;  and  deponent  avers  that  the  same  was 
executed  secretly,  clandestinely,  and  unlawfully  by  one  or  more 
members  of  said  firm,  if  the  same  were  executed  at  all,  without  the 
knowledge,  direction,  authority  or  consent  of  this  deponent,  and  in 
express  violation  of  the  terms  of  said  partnership.^ 

Obadiah  Crane, 
Subscribed  and  sworn  to  before  me  this  Slsi  day  of  March,  A.  D. 

Lucien  Reed^  Notary  Public,  Ingham  Co.,  Mich. 

heen  added  to  render  the  form  com-  found  by  a  reference  to  the  statement 

Plcte-  of  facts. 

The  plainti£f  also  filed  a  similiter  on  1.  This  affidavit  was  held  sufficient, 

the    general    issue,    which     may    be  McRobert  v.  Crane,  49  Mich.  483. 
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2.  Denial  of  NeffotlablUty. 

Form  No.  4251. 
(Precedent  in  Parkinion  v.  Finch,  45  Ind.  113.) 
{Caption:) 

Par.  I,  The  defendant,  Eberuter  Parktnson,  for  answer  to  plaintiff's 
complaint,  says  that  he  did  not  execute  the  note  therein  mentioned. 

Par.  a.  And  for  a  further  and  second  answer  defendant,  EbetUM? 
Parkinson,  says  that  at  the  time  of  the  execution  of  the  note  in  plain- 
tiff's complaint  mentioned,  there  was  not  nor  has  there  been  since  a 
First  National  Bank  at  Bluffton,  Wells  county,  Indiana.  He  further 
says,  that  at  the  time  of  the  commencement  of  this  suit,  and  the  issue 
of  service  of  summons  therein,  this  defendant,  Ebeneur  Parkinson,  was 
and  ever  since  hath  been  and  still  is  a  resident  of  and  permanently 
residing  in  the  county  of  Wells,  state  of  Indiana,  and  that  he  was  not 
at  the  commencement  of  this  suit,  or  at  any  time  before  or  since,  a 
resident  of  St.  Joseph  county  in  said  State.  Wherefore  he  says,  that 
as  to  this  defendant,  this  court  has  no  jurisdiction.^ 

{The  third  paragraph  0/  the  answer  set  up  a  failure  of  consideration^) 

S.  Ploa  that  Defendant  Sl^ed  Draft  as  Offlcer  of  a 
Corporation. 

Form  No,  4253, 
(Precedent  tn  Martin  v.  Smith,  65  Uisi.  I.) 
(Caption  and  Commeneemeni. ) 

That  the  said  draft  sued  on  was  given  in  settlement  of  a  debt  due 
by  the  Mississippi  Valley  &•  Ship  Island  R.  R.  Co.  to  said  plaintiff,  of 
which  railroad  company  defendant  was  at  the  time  the  treasurer,  and 
of  which  Lee  Brooks  &•  Co.,  were  financial  agents;  said  defendant  gave 
said  draft,  as  treasurer  aforesaid,  in  settlement  of  said  debt,  and  said 
plaintiff  well  knew  this  to  be  so,  and  received  and  accepted  said  draft 
for  said  purpose  aforesaid ;  and  said  draft  is  not  the  personal  debt  of 
defendant,  but  is  the  debt  of  said  railroad  company.' 

1.  In  Indiana  the  common-law  privi-  the  judgment  was  reversed.     The  in- 

leges  of    negotiable    notes    are     con-  sirument  upon  which  the  action  wai 

fined  10  such  notes  as  are  drawn   pay-  brought  was  al  follows  : 

able  ai  a  bank  in  that  state  having  an  "  ^00.00. 

actual  existence  at  the  time  the  note  Is  "  Vicksburg,  Miss.,  December  aS,  1881, 

executed,  and  the  name  of  such  bank  "  Ninety  days  after  date,  pay  to  the 

must  be  given  in  the  note;  and  in  the  order  of  George  H.  Smith  five  hundred 

case  from  which  the  above  precedent  dollars.     Value   received,   and   chargt 

was  taken  it  was   held   that  a  person  '  the  same  to  account  of,  as  advised. 

who   signs  a   note    purporting    10   be  "  Eug.  Martin,  Treas. 

negotiable  and  payable  at  a  bank  In  "  To  Lee  Brooks  &  Co.,  13  1-9  Sean 

the  state,  In  an  action   brought  by  a  Building,  Boston,  Mass." 

bona  fide  holder,  is  not  estopped  from  In  the  opinion  reversing   the   judg- 

showing  that  there  was  no  such  bank  ment  below,  the  court  said:  "  It  is  true 

as  (he  one  described  in  the  note.     Par-  that   generally   extrinsic   testimony    it 

kinson  v.  Finch,  45  Ind.  I3z.  not     admissible    to    vary   or    ezplair 

9.  A  demurrer  to  this  plea  was  sus-  negotiable   insirumeats,   but  one    ex. 

tained  by  the  trial  court,  but  on  appeal  cepdon  to  the  rule  is  that  when  anjt. 
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4.  Fraud  in  Procnrlng  Maker's  Sigrnatnre. 

Form  No.  4253. 

(Precedent  in  Detwiler  v.  Bish,  44  Ind.  7a) 
{Caption.) 

Comes  said  defendant,  David  Bishy  and  for  second  answer  to  the 
complaint  in  this  case  says,  that  the  said  Fitzgerald  came  to  his  house 
in  Pleasant  township  in  Grant  county,  Indiana^  and  represented  to 
this  defendant  that  he,  said  Fitzgerald^  was  appointing  agents 
throughout  the  county,  for  the  sale  of  a  certain  '*  Revolving  Pul- 
verizer and  Cultivator,"  and  desired  to  appoint  said  defendant  one 
of  such  agents  in  said  township,  and  it  was  agreed  that  said  defend- 
ant should  accept  such  agency;  that  during  the  negotiations  relat- 
ing to  such  contract  nothing  was  said  between  said  parties  about  a 
note,  or  the  execution  of  a  promissory  note  by  said  Bish  to  said 
Fitzgerald  or  other  person ;  that  when  said  Bish  should  accept  such 
agency,  he  was  by  such  contract  to  sell  such  machines  and  account 
to  said  F'itzgerald  for  the  receipts  of  such  sales  to  the  amount  oi  fifty 
per  cent,  of  the  net  profits,  the  balance  of  which  said  Bish  was  to 
have  as  his  remuneration  for  services;  that  said  Fitzgerald  repre- 
sented to  this  defendant  that  it  was  necessary  to  sign  such  agree- 
ment and  contract,  which  he  represented  to  this  defendant  would 
empower  him  to  order  from  a  certain  manufactory  in  Michigan  all 
such  machines  as  he  might  want  for  such  agency;  and  defendant 
avers  that  defendant  made  no  mention  during  all  such  negotiations, 
about  any  promissory  note,  or  any  amount  to  be  paid  by  defendant, 
except  as  in  this  answer  specified.  And  he  avers  that  no  note  as  is 
in  complaint  named  was  read  to  or  shown  him  by  said  Fitzgerald^  and 
if  such  note  was  contained  in  the  paper  signed  by  him,  it  was  so  dis- 
guised and  concealed  by  said  Fitzgerald  and  the  language  of  said 
agreements  that  he,  said  defendant,  could  not,  with  reasonable  dili- 
gence, have  discovered  the  same;  that  he,  said  defendant,  was  not 
accustomed  to  trade  in  such  things,  nor  in  patents  of  any  kind;  that 
he  was  ignorant  of  the  fact  that  such  parties  had  been  making,  and 
attempting  to  make,  such  contracts  in  the  country.  And  defendant 
avers  that  he  never  gave  said  note  or  any  other  note  or  bill  of  exchange 
to  said  Fitzgeraldy  and  if  this  signature  to  said  note  is  genuine, 
it  was  obtained  without  his  knowledge  or  consent,  and  by  some 
fraudulent  means  to  him  unknown,  and  which  he  could  not  prevent 
by  the  use  of  due  diligence.^ 

(Signature  of  Attorney) 

thing  appears  on  the  face  of  the  paper*  wiler  v,  Bish,  44  Ind.  70.     See  also  a 

to  suggest  a  doubt  as  to    the  party  similar  answer  which  was  held  suffi- 

1x>and,  or  the  character  in  which  any  cient  in  Cline  v.  Guthrie,  42  Ind.  230. 
of   the  signers    acted  in    affixing    his        Iowa.  —  Where  a  person  is   induced 

name,    parol  testimony    may    be  ad-  to  sign  a  promisso^  note  under  the 

mitted  as  between  the  original  parties  belief  that  it  is  a  contract  of  another 

to  show  the  true  intent  and  meaning  nature,  this  is  not  a  good  defense  to  an 

of  the  parties."    Martin  v.  Smith,  65  action  on  the  note  by  a  bona  fide  holder 

Miss.  I.  for  value.     Douglass  v.    Matting,   29 

1.  It  was  held  that  a  demurrer  to  this  Iowa  498.     But  a  material  alteration  in 

Answer  was  properly  overruled.     Det-  the  instrument  after  its  delivery  is  a 
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6.  Part  Paymant  and  Tender  of  Balanee. 

F«nn  Ho.  435  4. 
.  (Mas*.  Pub.  Sui.  (tSSa),  980.) 

/  Middlesex  Superior  Court, 
t  Defendant's  Answer, 
defendant  comes  and  says  that  he  has  paid  the  note  men 
the  plaintiff's  writ,  except  the  sum  of  ^/y  dollars ;  an< 
plaintiff  sued  out  his  writ  he  tendered  to  the  plaintif 
f  fifty  dollars,  and  now  brings  the  same  into  court  for  th» 
George  P.  Codd, 

Attorney  for  Defendant. 

int  of  Non-negotiable  Draft  to  Nominal  Pa]re< 
ter  Maturity —Assignee  agalnit  Aoceptor.^ 

Form  No.  4255, 
(Johaatoii  v.  Allen,  31  Fla.  115.) 

la  on  equitable  grounds  stricken  out.') 

a  further  plea  in  this  behalf  the  defendant  says  that  at  th( 
lid  draft  was  presented  to  him  he  refused  to  pay  it  unles! 
Drsed  by  the  payee  thereof,  /.  M.  Pearce,  but  consentec 
layment  thereof,  and  agreeing  to  pay  it  whenever  the  saic 
It  was  made;  that  he  was  not  aware  of,  nor  had  he  anj 
that  the  said  plaintiffs  owned  or  claimed  to  own  the  saic 
:  time  of  presentation  to  and  acceptance  by  him;  the  saic 
jresented  to  him  for  acceptance  by  one  J.  L.  Bryan,  whc 
:!erk  or  employee  of  the  plaintiffs,  and  who  did  not  infom 
le  said  plaintiffs  owned  or  claimed  to  own  the  draft;  thai 
«d  acceptance  thereof,  to  wit,  on  the  8ih  ot  January,  A.  D 
defendant  paid  the  said  John  M.  Pearce  the  full  amount 
I  draft  and  received  from  him  a  receipt  for  the  same,  ir 
figures  following,  that  is  to  say:  "Jan.  8,  i&S*.  Receivec 
ihnston,  Jr.  ($£i7.00)  two  hundred  and  seventeen  dollars,  ii 
i.  certain  draft  issued  hy  A.  D.  Johnston,  Sr.,  Aug.  11, 
J.  M.  Pearce." 

:  aa  against  such  bona  fide    assignee   against    the    acceptor.     Th< 
ixville  Nat.  Bank  v.  Clark, '  following  ia  a  copy  of  tlie  lostrumea' 

Scofield  f.  Ford,  56  Iowa    sued  on; 

"Orlando,  Aug.  13,  1S61. 

the  title  Pavhint.  "  Mr.  A.   D.  lohnston,  Jr.     At  sighi 

i1  court  sustained  a  demur'    pay  to  John  mT   Pearce  two   hundrec 
ca,  but  the  Supreme  Court    and  seventeen  dollars, 
judgment,  holding  that  in  ''A.  D.  Johnston,  St." 

of  notice   of  assignment,         "Accepted,  Sept.  ist,  18S1. 
crmaturUy.ofanon-nego-  "A.  D.  Johnston,  Jr." 

o  the  payee  therein  named        See  Jobnaton  v.  Allen,  ai  Fla.  331. 
fcDie  to  an  action  by  the 
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7.  Res  Judicata  as  to  First  Canse  of  Action — Release  as  to 

Second. 

Form  No.  4256. 

(Mass.  Pub.  Stat.  (1882),  980.) 

acain  ^       V  ^^^^^^^^  Superior  Court. 
RuLdRoe.   (  Defendant's  Answer. 

And  the  defendant  comes  and  says  that  at  the  Supreme  Judiciai 
Court,  held  at  Boston^  within  and  for  the  county  of  Suffolk^  the  plain- 
tiff recovered  judgment  against  the  defendant  for  six  hundred  and 
fifty  dollars  and  eighty  cents  damages,  and  ninety' six  dollars  for  costs; 
and  that  said  judgment  was  rendered  upon  same  cause  of  action  men- 
tioned in  plaintiff's  first  count. 

And  the  defendant  comes  and  says  the  plaintiff  executed  to  him  a 
release,  a  copy  whereof  is  hereto  annexed,  whereby  he  discharged  the 
defendant  from  the  cause  of  action  mentioned  in  the  second  count. 

George  P.  Codd, 

Attorney  for  Plaintiff. 

8.  Merger  of  Canse  of  Action  into  Subsequent  Contract — 

Defendant's  Affldavit. 

Form  No.  4257. 

(Precedent  in  Lawrence  v,  Hammond,  4  App.  Gas.  (D.  C.)  47a) 

District  of  Columbia,  ss  : 

Personally  appeared  Joseph  S.  Lawrence^  who,  being  first  duly 
sworn,  according  to  law,  deposes  and  says  he  is  the  defendant  in  the 
foregoing  annexed  plea,  and  that  William  A.  Hammond  is  the  plain* 
tiff  therein. 

Deponent  further  states  that  during  several  years  past  he  has  had 
frequent  and  large  transactions  with  the  plaintiff,  William  A, 
Hammond^  but  in  respect  to  those  which  are  now  made  the  subject 
of  this  action  the  defendant  states  as  follows: 

The  first  cause  of  action  sued  upon,  to  wit,  a  note  for  the  sum  of 
tweniy-five  hundred  dollars  ($2,500,00),  dated  February  7th,  iS93,  at 
/our  months,  payable  to  the  order  of  William  A,  Hammond,  was  exe- 
cuted under  the  following  circumstances: 

That  about  the  same  time  he  made  it  he  made  a  check  upon  Lewis 
Jqhnson  &*  Company,  a  banking-house  in  the  city  of  Washington,  for 
the  sum  of  tutenty-five  hundred  dollars  (^,S00,00),  the  same  to  be 
drawn  on  thG  first  day  of  March  then  next  ensuing  and  since  elapsed; 
that  neither  was  the  said  check  honored  when  same  was  presented  nor 
was  the  said  note  paid  at  maturity;  that  subsequently,  on  the  6th 
day  oi  July,  iS9S,  this  defendant  executed  and  delivered  to  the  said 
William  A.  Hammond,  plaintiff,  the  draft  for  twenty-five  hundred  dol- 
lars ($£,600,00)  being  the  third  cause  of  action  set  out  in  plaintiff's 
particulars  of  demand,  the  same  to  be  in  payment  and  satisfaction  of 
the  note  first  stated  by  the  said  plaintiff  as  his  first  cause  of  action; 
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that  the  same  day  he  executed  and  delivered  to  the  said  William  A, 
Hammond^  the  draft  of  Edward  Morton  &*  Company^  of  New  York 
City^  for  the  sum  of  five  thousand  dollars  (%5^0O0,OO)^  being  the 
second  cause  of  action  set  out  by  plaintiff,  same  to  be  discounted  by 
the  said  plaintifif,  whereof  twenty-five  hundred  dollars  {$2^500.00) 
was  to  be  used  to  pay  and  satisfy  the  said  check,  and  the  residue  was 
for  the  accommodation  of  and  to  be  returned  to  this  defendant ;  that 
no  part  thereof  was  ever  returned  to  him,  and  this  defendant  says  that 
upon  all  of  the  several  claims  that  are  now  held  against  him,  he  is 
indebted  to  the  said  William  A,  Hammond^  plaintiff  above  named,  in 
the  sum  of  five  thousand  dollars  (%6y000,00^y  but  the  same  is  not 
represented  by  any  of  the  causes  of  action  sued  upon  in  this 
proceeding. 

That  all  the  transactions  pending  between  this  defendant  and  the 
said  plaintiff  have  been  frequently  changed,  from  time  to  time,  and 
are  now  all  merged  in  one  single  obligation  of  five  thousand  doWsLTs 
(%5^000.0U)j  but  this  deponent  does  not  admit  that  the  causes  of 
action  here  sued  upon  in  this  proceeding  represents  this  amount  or 
any  valid  or  subsisting  demands  against  this  defendant  upon  which 
the  plaintiff  is  entitled  to  maintain  this  action. 

So  much  of  the  af&davit  of  the  said  plaintiff  as'  has  relation  to  a 
sale  of  stock  in  the  National  Heating  &'  Ventilating  Co.  is  wholly 
irrelevant  and  has  no  relation  whatever  to  these  transactions,  the 
same  being  an  independent  transaction  between  the  plaintiff  and  this 
defendant,  wherein  the  plaintifif  became  the  purchaser  of  certain  of 
the  defendant's  interests  in  said  company  for  which  he  has  settled 
and  of  which  he  is  the  owner. 

foseph  S,  Lawrence. 

(Jurat,) 

9.  Defense  that  Consideration  of  Note  was  a  Wager.^ 

Form  No.  4^58. 

(Precedent  in  LuUey  v,  Morgan,  31  D.  C.  90.) 

(  Title  and  venue, ) 

Fourth.^  And  for  a  further  plea,  the  said  defendant  says  that  the 
consideration  mentioned  as  g^ven,  if  any,  was  illegal,  against  public 
policy,  and  void ;  that  said  notes  were  g^ven  for  gambling  transac- 
tions in  stocks,  and  not  for  bona  fide  purchase  of  stocks,  or  other- 
wise; that  no  stocks  were  ever  intended  to  be  delivered  to  this 
defendant,  under  said  transactions  in  stocks,  and  none  were  deliv- 
ered to  this  defendant;  but,  that  the  consideration  of  which  said 
notes  were  made,  were  wagers  upon  the  difference  in  the  rise  and 

1.  See  the  title  Gambling  Contracts.        Afldavit  of  Dofsnie. — With  the  above 

9.  This  was  really  the  fourth  plea,  plea  the  defendant  filed  his  affidavit 
The  other  pleas,  which  were  not  set  out  of  defense,  which  was  held  sufficient 
in  full,  were  as  follows  : 

First.   Not  indebted. 

Second.  Non  assumpsit. 

Third.  No  valid  consideration  for  the 
making  and  giving  of  the  notes. 


under  the  73d  rule  of  practice.  The 
affidavit  is  set  out  in  full  in  a  foot-note 
to  the  case.  See  Lulley  v,  Morgan,  21 
D.  C.  89. 
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fall  of  stocks,  and  no  other  or  different  consideration  passed  for  the 
giving  of  said  notes,  and  the  plaintiff  well  knew  at  the  time  of  the 
making  of  said  notes  by  this  defendant,  what  the  consideration 
thereof  was. 


10.  False  Warranty  of  Ooods  in  Payment  for  whieh  Note 

was  Oiven.^ 

Form  No.  4259. 
(Precedent  in  Thornton  ▼.  Weser,  90  D.  C.  934.) 

[District  of  Columbia^  to  wit: 

Charles  If.  Weser  being  duly  sworn  deposes  and  says,]'  That  he  is 
the  defendant  in  -the  above  entitled  cause,  and  he  denies  the  right 
of  the  plaintiff  to  recover  the  whole  or  any  part  of  the  sum  claimed  by 
the  plaintiff  in  his  declaration,  and  the  grounds  for  his  defense,  which 
grounds  he  says  are  true  in  fact,  are  as  follows:  The  plaintiffs' 
sole  alleged  cause  of  action  against  the  affiant  in  the  premises  is  the 
certain  promissory  note  named  in  the  declaration,  and  in  the 
affidavit  of  said  plaintiff  accompanying  the  same;  that  said  note 
was  given  in  renewal  by  this  affiant  of  a  certain  other  note  given  by 
him  to  said  plaintiff,  the  consideration  whereof  was  certain  goods, 
wares,  and  merchandise,  to  wit,  whiskey  sold  b^  said  plaintiff  to  the 
affiant;  that  said  goods,  wares,  and  merchandise  were  represented 
and  warranted  by  said  plaintiff  to  the  affiant  to  be  of  a  certain 
quality,  and  were  bought  by  the  affiant  in  reliance  upon  said  warranty ; 
and  said  goods,  wares,  and  merchandise  were  not  of  the  quality 
aforesaid,  but  of  an  inferior  quality,  and  not  fit  for  the  use  and  pur- 
pose for  which,  as  the  plaintiff  well  knew  at  the  time  of  selling  the 
same,  the  affiant  purchased  the  same;  and  the  affiant  further  says 
that  at  the  time  of  the  giving  the  said  note  in  renewal,  as  aforesaid, 
he  had  not  discovered  the  inferiority  of  said  goods,  wares,  and  mer- 
chandise to  the  quality  so  as  aforesaid  represented  and  warranted, 
and  the  affiant  accordingly  says  that  said  note  was,  and  is,  by  reason 
of  the  premises,  without  consideration  and  void.' 

[Charles  If,  Weser. 
Subscribed  and  sworn  to  before  me ) 
this  10th  day  of  June,  A.  D.  i8Pi.       ) 

John  Doe^ 

(JSeaJ)  .  Notary  Public.]' 

11.  Antecedent  Agreement  that  Indorsee  Would  Not  Look 

to  Indorser. 

1.  See  also  the  title  Falsb  Warranty,  for  want  of  a  sufficient  affidavit  of  de- 

t.  The  words  enclosed  in  [  ]  wiU  not  fense,  and  the  trial  court  sustained  the 

be  found  in  the  reported  case,  but  have  motion,  but  on  appeal  the  judgment  of 

been  added  to  render  the  form  complete,  the  court  below  was  reversed.  Thornton 

a  The  plaintiff  moved  for  judgment  v.  Weser,  90  D.  C.  233. 

3  E.  of  F.  P.  —  26  401  Volume  3. 
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Form  No.  4260. 

(Precedent  in  Dale  v.  Gear,  39  Conn.  89.) 

(^Titie  and  venue.) 

The  defendant,  by  leave  of  the  court  for  that  purpose  first  had  and  ^ 
obtained,  for  further  plea  in  this  behalf  defends,  pleads  and  says, 
that  the  said  plaintiff  ought  not  to  have  and  maintain  his  said  action 
against  him,  because  he  says  that  the  said  promissory  note  mentioned 
and  described  in  the  plaintiff's  declaration  was  given  by  the  said 
D,  C  Hartman^  the  maker  thereof,  in  payment  for  a  certain  machine, 
for  cutting  wooden  scrolls  and  other  ornamental  wood-work,  sold 
and  delivered  to  the  said  Haritnan\  that  said  machine  was  con- 
structed under  and  according  to  certain  letters  patent  of  the  United 
States,  then  owned  and  possessed  by  the  firm  of  John  If.  HoUings- 
worth  «5r*  Co.^  doing  business  in  the  city  oi  Zanesvtlle^  in  the  state  of 
Ohioi,  and  was  the  property  of  said  firm,  and  the  said  defendant  was 
the  agent  of  the  said  Hollingsworth  6*  CV?.,  employed  by  them  to  sell 
machines  manufactured  by  them  under  said  letters  patent,  and  sold 
and  delivered  the  machine  aforesaid  to  said  Hartman  as  such  agent, 
and  had  no  pecuniary  interest  in  the  sale  of  said  machine  to  said 
HartmaHy  or  in  the  aforesaid  promissory  note  given  by  the  said 
Hartman  therefor;  that  the  said  defendant,  under  the  instructions 
he  had  received  from  said  Hollingsworth  b*  Co,  previously  to  said 
sale  to  said  Hartman,  was  permitted  as  the  agent  of  said  firm  to  sell 
said  machines  on  credit,  and  receive  negotiable  promissory  notes 
therefor;  but  he  was  in  such  event  under  further  instructions  from 
said  firm  to  forthwith  sell  and  dispose  of  said  notes  for  cash,  upon 
the  exclusive  credit  of  the  maker  thereof,  and  without  imposing  by 
indorsement  or  otherwise  any  liability  upon  the  said  firm  of  Hollings- 
worth &*  Co.f  and  in  pursuance  of  such  instructions  it  had  been  prior 
to  said  sale  to  said  Hartman,  and  then  was,  the  custom  of  said 
defendant,  in  selling  all  promissory  notes  received  by  him  as  such 
agent,  to  indorse  the  same  "without  recourse,"  simply  and  only  for 
the  purpose  of  enabling  the  purchaser  thereof  to  collect  the  same. 

And  the  said  plaintiff,  well  knowing  the  premises  and  all  the  facts 
aforesaid,  for  the  purpose  of  defrauding  the  said  defendant,  and  of 
inducing  him  to  part  with  the  possession  of  said  note  described  in 
the  plaintiff's  declaration,  without  indorsing  thereon  the  words 
**  without  recourse,"  and  for  the  further  fraudulent  purpose  of  induc- 
ing the  said  defendant  to  allow  him,  the  said  plaintiff,  a  greater  rate 
of  discount  on  said  note,  by  pretending  that  he  would  receive 
said  note  without  recourse  to  the  said  defendant,  but  fraudulently 
intending  to  hold  the  said  defendant  liable  as  indorser  upon  said 
note,  if  he  could,  by  his  false  and  fraudulent  representation,  induce 
the  said  defendant  to  indorse  the  same  in  such  manner  as  to  enable 
the  said  plaintiff  to  assert  such  apparent  liability,  agreed  with  the 
said  defendant,  by  parol,  that  if  he,  the  said  defendant,  would  sell 
the  said  machine  to  said  Hartman,  and  receive  the  promissory  note 
of  the  said  Hartman  therefor  described  in  the  plaintiff's  declaration, 
and  would  indorse  the  same  to  him,  the  said  plaintiff,  without  recourse, 
and  for  collection  only,  to  enable  him  to  collect  said  note  when  due, 
that  he,  the  said  plaintiff,  would  purchase  said  note  at  a  discount  at 
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the  rate  of  twenty  per  cent,  per  annum.   And  the  defendant  says  that, 
relying  upon  said  agreement  of  the  said  plaintiff,  he  did  thereupon, 
as  agent  for  the  said  Hollingsworih  b*  Co.^  sell  said  machine  to  said 
Hartmariy  and  receive  therefor  the  said  promissory  note  in  the  plain- 
tiff's declaration  described,  and  on  the  same  day  sold  said  note  to 
said  plaintiff,  in  pursuance  of  said  agreement,  and  in  further  pur- 
suance of  said  agreement  was  about  to  indorse  the  same  '*  without 
recourse "  when  the  said  plaintiff  requested  the  said  defendant  to 
omit  said  words  '^without  recourse"  from  his  said  indorsement, 
representing  that  the  prefixing  of  said  words  by  the  said  defendant 
to  his  said  indorsement  would  prevent  him,  the  said  plaintiff,  from 
procuring  the  said  note  to  be  discounted  upon  as  favorable  terms  as 
if  those  words  were  omitted ;  and  that  it  was  immaterial  to  the  said 
defendant  whether  they  were  omitted  or  inserted,  as  he,  the  said 
plaintiff,  knew  that  the  said  Hartman^  the  maker  of  the  note,  was 
responsible,  and  would  pay  the  note  when  due;  and  that  if  the  said 
maker  did  not  pay  it,  he,  the  said  plaintiff,  would  stand  between  the 
said  defendant  and  all  loss  by  reason  of  such  omission;  and  that  he, 
the  said  defendant,  should  never,  under  any  circumstances  hear  from 
said  note  again.     And  the  defendant  avers  that  in  compliance  with 
such  request  of  the  said  plaintiff,  and  upon  the  faith  of  his,  the  said 
plaintiff's,   representations  and   assurances   aforesaid,  and  for  the 
purpose  aforesaid  of  enabling  the  said  plaintiff  to  collect  said  note, 
and  for  such  purpose  only,  he  indorsed  said  note,  which  is  the  same 
note  and  the  same  indorsement  set  forth  in  the  plaintiff's  declaration. 
All  which  he  is  ready  to  verify.    Wherefore  he  prays  judgment,  etc.* 

(Signature  of  Attorney) 

12.  That  Timely  Notice  of  Nonpayment  was  Not  Given— 

Answer  by  Guarantor. 

Form  No.  4361. 

(Precedent  in  Withers  v.  Berry,  25  Kan.  374.) 
{Caption?) 

The  defendant  W.  G,  Withers^  for  an  amended  answer  to  plaintiff's 

petition,  denies  each  and  every  material  allegation  therein  contained, 

except  what  may  be  hereinafter  admitted.     The  defendant,  further 

answering  said  petition,  says  that,  prior  to  said  note  in  the  petition 

mentioned  becoming  due  and  payable,  he  sold  and  delivered  the  note 

to  plaintiff,  and  signed  the  same  as  guarantor.     Defendant,  further 

answering  plaintiff's  petition,  says  that  the  said  note  became  due  and 

payable  on  the  iwenty-first  day  of  August^  i875.     Defendant,  further 

answering,  says  that  there  was  but  one  of  the  original  parties  to  said 

note  who  was  solvent  at  the  time  it  became  due  and  payable,  and 

that  plaintiff  well  knew  that  one  Aaron  Lamb  was  the  only  one  of  the 

original  makers  of  the  note  who  was  solvent  at  the  time  of  said  sale 

V  The  Supreme  Court  held  this  plea    approving  the    case    from   which    the 
tA be  sufficient.     See  also  Schindler  z^.    precedent  is  taken. 
auWhciser,  45   Conn.  153,  citing  and 
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and  transfer  by  defendant  to  plaintiff.  Defendant  further  answer- 
ing, says  that  plaintiff  did  not  give  him  any  notice  of  the  non- 
payment of  said  note  until  sometime  in  the  month  oi  April,  i879, 
and  that  at  that  time  the  said  Aaron  Lamb  had  left  the  state  of 
Kansas  and  become  insolvent,  and  that  all  of  the  original  maiters  of 
the  note  were  at  that  time  insolvent.  Defendant,  further  answering 
says,  that  if  plaintiff  had  used  due  diligence  in  suing  upon  said  note, 
or  had  given  notice  to  the  defendant  of  the  non-payment  of  the  note 
prior  to  said  Aaron  Lamb's  leaving  the  state  and  becoming  insolvent, 
he,  the  defendant  W.  G.  Withers,  could  have  saved  himself  from  loss 
of  the  payment  of  the  note  mentioned;  but  that,  by  reason  of  said 
neglect  to  sue  or  give  notice  to  defendant  before  the  said  Aaron 
Lamb  left  the  state  and  became  insolvent,  the  defendant  is  unable  to 
save  himself  from  the  loss  of  said  sum  in  the  note  mentioned. 
Defendant,  further  answering,  says  that,  by  reason  of  said  want  of 
demand  and  due  notice  to  defendant  IVitkers,  plaintiff  ought  not  to 
recover  of  him,  the  defendant  W.  G.  IViihers.  Wherefore  he  prays 
that  said  cause  may  be  dismissed  as  to  him,  and  that  he  may  recover 
his  costs  herein  expended.^  {Signature  of  Attorney) 

{Verification.') 

13.  Diversion  of  Aeeommodatlon  Note  fFom  Its  Orlgrlnal 
Purpose  with  Knowledgre  of  Plaintiff.* 

Form  No.  4263. 
(Precedent  in  Sammet  Vi  Honsheiraer,  17  N.  Y.  Supp.  Supreme  Ci.  379.) 
(j:aption.) 

The  defendant,  for  answer  to  plaintiff's  complaint,  shows  to  this 
honorable  court:  (i)  He  denies  that  he,  for  a  valuable  considera- 
tion, indorsed  and  delivered  to  E.  Franks Bro.,  the  note  alleged 
in  the  complaint,  (z)  He,  except  as  hereinafter  otherwise  alleged 
or  shown,  has  not  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  allegation  that  E.  Frank  &*  Bro.,  for  a  valuable  con- 
sideration, duly  indorsed  said  note,  and  delivered  the  same,  so  in- 
dorsed, to  plaintiff,  or  that  plaintiff  is  the  lawful  owner  and  holder 
thereof.  (3)  He  has  not  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  any  allegation  contained  in  the  sub-division  of 
plaintiff's  complaint  marked  "S"  and  ".i"  except  that  he  is  in- 
formed and  verily  believes  that  $7S  has  been  paid  on  account  of  said 

1.  Judgment  was  had  for  plaintiff  oa  an  accommodation  note.  t*ben  sued  by 

demurrer  in  the  court  below.     On  ap-  the  indorsee,  to  aver  the  character  of 

peal  the  Supreme  Coun  held  that  the  the  note  or  knowledge  of  its  character 

demurrer  should  have  been  overruled,  by  the  indorsee.     Penn  Safe  Deposit, 

because  the  defendant  by  selling  and  etc.,   Co.   v.   Stetson,   175   Pa.  St.  164, 

transferring  the  note  by  indorsing  his  ntin^  Lord  v.  Ocean  Bank,  30  Pa.  St. 

name  thereondidnol  createanabsoluCe  364:  Moore   v.    Baird.   30  Pa.  St.  138; 

but  only  a  conditional  liability  against  Miller  v.  Pollock,  ^  Pa.  Si.  306;  Philler 

himself;  his  liability  being  prima  fade  v.  Patterson,  168  Pa.  St.  468.     See  also 

that  of  a  guarantor.     Withers  v.  Berry,  Albany  County  Bank  v.  Rider,  74  Hun 

35  Kan.  375.  (N.  \.)  349. 

%,  It  is  no  defense  for  the  maker  of 
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note.  And  defendant  further  answering  plaintiff's  complaint,  alleges: 
(4)  That  on  or  about  March  f^d^  iS9Sy  one  JS//is  Franks  a  member 
of  the  copartnership  of  E,  Frank  6*  Bro.,  called  upon  defendant 
and  desired  him  to  make  the  promissory  note  alleged  in  the  com- 
plaint, without  giving  defendant  any  consideration  therefor,  and 
purely  for  the  accommodation  of  the  said  E,  Frank  dr*  Bro,  (5) 
That  defendant  complied  with  said  request.  (6)  That  as  defendant 
is  informed  and  verily  believes,  the  plaintiff  had  actual  notice  of  the 
facts  alleged  in  allegations  ^  and  6  of  this  answer,  before  the  alleged 
indorsement  of  said  pote  by  E.  Frank  dr*  Bro.  and  delivery  thereof 
to  plaintiff.  (7^  That  defendant  is  informed  and  verily  believes  that 
said  E,  Frank  a*  Bro.  delivered  said  note  to  plaintiff  as  collateral 
security  for  the  payment  of  a  loan  made  by  plaintiff  to  said  E.  Frank 
^  Bro.  of  the  sum  of  ^^000^  and  payable  on  or  about  May  29td^ 
iS9S.  (8)  That  upon  said  loan,  and  at  or  before  so  pledging  said 
note,  said  plaintiff  and  E.  Frank  &*  Bro.  had  made  a  corrupt  and 
usurious  agreement,  that  said  plaintiff  should  reserve,  and  E.  Frank 
6f  Bro.  should  pay,  interest  on  such  loan  at  the  rate  of  15  per  cent, 
per  annum,  and  in  pursuance  thereof  said  plaintiff  retained  of  said 
sum  of  fl^yOOO,  the  sum  of  $5(?,  and  paid  over  to  said  E.  Frank  &* 
Bro.  the  sum  of  only  $1^960.  Wherefore  defendant  prays  (i)  that 
the  complaint  be  dismissed  with  costs  ;  (2)  that  the  plaintiff  deliver 
up  the  note  alleged  in  the  complaint  to  be  canceled.^ 

(^Signature  of  Attorney) 

1.  On    motion    this     answer     was    T^rm.    Sammet   v.    Monshcimer,    27 
stricken  out  as  frivolous,  but  the  de-    N.  Y.  Supp.  (Supreme  Ct.)  279. 
cision  was  reversed  by  the   General 
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I.  THE  BILL.  4oti- 
II.  DECREE  GRANTING  COmiSStON,  414- 

CROSS-REFERENCES. 

For  Forms  conmcUd  with  Commissions  to  Take  Tesiimowf  and  Deposi- 
tions, generally,  see  the  title  DEPOSITIONS. 

For  Forms  of  Bills  to  Perpetuate  Teslinwny,  see  the  title  PERPETUA- 
TION OF  TESTIMONY. 

For  matters  of  Practice,  see  the  title  BILLS  DE  BENE  ESSE,  3 
Encyclopedia  of  Fleadii^g  and  Practice  329. 

I.  THE  BILL.1 
*      F«nnHo.  43A3. 
United  States  of  America. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the 
Sixth  Circuit  and  Eastern  District  of  Michigan,  sitting  in  Equity. 

Morris  Richter,  of  St.  Louis,  in  the  State  of  Missouri,  who  is  a  citi- 
zen of  the  State  of  Missouri,  brings  this  his  bill  of  complaint  against 
the  Union  Trust  Company  of  New  York,  a  corporation  organized  under 
the  laws  of  the  State  of  New  York,  and  which  is  a  citizen  of  New 
York,  and  George  Jerome,  who  resides  in  the  State  of  Michigan,  and 
is  a  citizen  of  the  State  and  Eastern  District  of  Michigan,  survivor 
of  George  Jerome  and  Fernando  C.  Beeman,  assignees  in  bankruptcy 
of  the  Lake  Superior  Ship  Canal,  Railroad  and  Iron  Company,  andyin- 
sephine  Ayer,  widow  of  James  C.  Ayer,  late  of  the  City  of  Lotvell,  in 
the  State  of  Massachusetts,  now  deceased,  who  resides  in  the  State 
o(  New  York  aad  is  a  citizen  of  the  State  of  New  York,  and  Les/ie 
Josephine  Pearson,  formerly  Leslie  Josephine  Ayer,  daughter  of  the  said 
James  C.  Ayer,  deceased,  and  Henry  Ayer,  son  of  James  C.  Ayer,  de- 
ceased, who  are  both  citizens  of  the  State  of  Nav  York,  residing  in 
the  City  of  New  York,  and  Frederick  Ayer,  another  son  ai  James  C 
Ayer,  who  is  a  citizen  of  the  State  of  New  York,  residing  at  the  City 

1,  This  BUI  is  a  copy  of  tbc  one  used  Infoimed  Ihcrc  is  no  case  to  be  found 

in   [he  case  of  Richter  v.  Jerome,  iS  in  [he  reports  of  [his  country  of  a,  bill 

Fed,   Rep.   671),  on   file  in   the   circuit  solely  to  perpetuate  testimony."     See, 

court  of  the  United  Slates  for  the  east-  however,  Lingan  v.  Henderson,!  Bland 

era  district  of  Michigan.     Concerning  (Md.)  33S  and  Rymer  v.   Dulany,  rt'/n/ 

this  case,  Brown,  J.,  said  :  "  This  bill  in  a  marginal  note  to  that  case. 
!■  an  aooroaious  one.     So  far  as  we  are 
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of  New  York  in  said  State,  said  last  named  four  defendants  being 
the  widow  and  only  heirs  at  law  of  the  late  James  C,  Ayer^  deceased, 
and  against  the  said  Frederick  F,  Ayer^  Benjamin  Dean^  and  J<uob 
Rogers^  trustees  under  the  will  of  the  said  James  C.  Ayer^  deceased, 
the  two  last  named  of  whom  are  citizens  of  the  State  of  Massachu- 
settSy  defendants. 

And  thereupon  your  orator  complains  and  shows  unto  your  Hon- 
ors:^ 

1.  That  your  orator,  as  complainant,  filed  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  Division  of  the  Western  District 
oi  Michigan^  sitting  in  Equity,  a  bill  of  complaint,  the  object  of  which 
was  to  charge  with  a  lien  lands  lying  within  the  last  named  District, 
wherein  your  orator  was  complainant  and  the  above  named  defend- 
ants in  this  suit  were  defendants,  the  said  Leslie  Josephine  Pearson 
being  sued  therein  by  her  maiden  name  of  Ayer.  That  your  orator 
filed  said  bill  with  the  Clerk  of  the  said  Court,  at  Marquette^  in  the 
State  of  Michigan^  in  the  District  aforesaid,  on  the  17th  day  oi  July, 
iS8£.  That  process  issuing  out  of  said  Court  upon  said  bill  was  duly 
served  (in  pursuance  of  the  Statute  in  such  case  made  and  provided) 
upon  the  above  named  defendants,  who  were  defendants  in  said  suit, 
and  the  said  defendants  (except  the  Union  Trust  Company)  have  ap- 
peared to  the  action  and  have  duly  entered  their  appearance  respect- 
ively with  the  Clerk  of  the  said  Court  at  Marquette,  That  by  regular 
proceedings  to  that  end  the  said  bill,  a  copy  whereof  is  hereto  an- 
nexed and  marked  Schedule  A,,  has  been  taken /r^  conjesso  against 
the  said  T?u  Union  Trust  Company  oj New  York;  that  the  other  de- 
fendants who  have  appeared  to  said  bill,  have  appeared  by  Messrs. 
Meddaughy  Driggs  &*  Harmon,  solicitors  in  said  Court  and  in  this 
Court,  residing  in  the  City  of  Detroit;  that  said  Messrs.  Meddaugh 
and  Driggs  have  filed  a  demurrer  to  the  said  bill,  which  in  due  course 
of  practice  was  argued  before  the  Hon.  Solomon  S.  Withey,  Judge  of 
said  Court,  sitting  as  Circuit  Judge  therein  in  said  cause,  for  the  want 
of  Equity;  That  the  demurrer  in  said  cause  came  on  in  due  course 
of  practice  to  be  argued  before  the  said  Circuit  Judge  and  the  de- 
murrer to  said  bill  was  sustained  and  an  order  entered  therein  dis- 
missing the  said  bill  in  said  Court,  to  which  proceedings,  which  appear 
by  the  files  and  records  of  said  Court  in  the  Clerk's  office  at  Mar- 
quette, your  orator,  for  greater  certainty  and  particularity  prays  leave 
to  refer. 

2.  That  your  orator  has  duly  appealed  from  the  decision  of  the 
said  Circuit  Judge  sustaining  said  demurrer  to  the  said  bill  to  the 
Supreme  Court  of  the  United  States,  and  the  Clerk  of  the  Court  at 
Marquette  has  made  return,  in  due  course  of  practice,  to  said  appeal, 
returning  a  copy  of  the  record  and  proceedings  thereof  to  the  Su- 
preme Court  of  the  United  States,  and  the  same  are  filed,  and  the 
cause  duly  docketed  and  entered  in  the  office  of  the  Clerk  of  the 
United  States  Court  at  Washington,  as  by  the  records  and  files  of 
the  said  Court  in  the  Clerk's  office  aforesaid  will  duly  appear,  to  which, 

1.  Toniial  Farti.  —  For  the  formal  parts  of  a  bill  in  equity  in  any  particular 
jurisdiction  consult  the  title  Buxs  in  Equity,  post,  p.  417. 
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for  greater  certainty  and  particularity  your  orator  prays  leave  tc 
refer  as  a  part  of  this  bill.* 

3.  Your  orator  further  shows  that  the  said  cause  is  numbered  on 
the  said  docket  of  the  Supreme  Court  of  the  United  States  as  num- 
ber 81S,  and  No.  61S,  of  the  next  October  term,  and  the  same  non 
stands  for  argument  in  due  course  when  the  same  shall  be  reached 
on  the  docket.  Your  orator  further  shows  that  there  is  very  little 
if  any  probability  that  the  said  cause  will  be  reached  so  as  to  be 
heard  within  two  years  from  the  present  date,  and  that  necessarily 
in  case  the  judgment  of  the  said  Circuit  Court  sustaining  the  demur- 
rer to  said  bill  should  be  reversed,  there  would  be  unavoidable  delay 
before  evidence  could  be  taken  in  the  due  course  of  practice  in  said 
cause,  of  at  least  from  six  months  to  a  year  after  said  cause  should 
be  remanded  to  the  said  Circuit  Court. 

4.  Your  orator  further  shows  that  in  order  to  sustain  the  Equity 
of  the  complainant  in  said  bill  so  filed,  in  the  Circuit  Court  at  Mar- 
quette, as  aforesaid,  that  the  testimony  of  witnesses  now  living,  is 
necessary  to  your  orator'  and  whose  testimony,  in  the  unavoidable 
lapse  of  time  before  such  testimony  can  be  taken  in  the  ordinary 
course,  is  in  danger  of  being  lost  to  your  orator  and  cannot  be 
replaced.'  That  Francis  W.  Anihetty,  who  resides  in  the  Northern 
Peninsula  of  Michigan,  is  a  witness  by  whom  your  orator  expects  to 
prove  that  the  said  Framis  W.  Anthony,  in  connection  with  the 
Directors  of  the  corporation  then  known  as  the  Portage  Lake  ana 
Lake  Superior  Ship  Canal  Company,  assisted  and  abetted  the  plan 
alleged  in  the  complainant's  said  bill  so  filed  in  the  Marquette  Cir- 
cuit aforesaid,  of  organizing  the  corporation  known  as  the  LaJit 
Superior  Ship  Canal  Railroad  and  Iron  Company,  and  in  putting  upon 
the  market  %1,SOO,QOO  of  coupon  bonds  purporting  to  be  secured  by 
mortgage  of  the  fee  of  £00,000  acres  of  land  in  the  Upper  Peninsula 
of  Michigan  known  as  the  Wagon  Road  Lands  (as  more  particularly 
stated  in  said  bill  of  complaint),  when,  in  fact,  X\\esaiA  Lake  Superior 
Ship  Canal  Railroad  and  Iron  Company,  had  the  legal  title  to  only  .|7,f)(K 
acres  of  said  lands,  and  the  equitable  title,  by  contract  with  said 
Anthony  of  purchase  from  the  State  of  Michigan,  to  J5S,000  acres 
thereof;  that  the  said  Eraneis  W.  Anthoipf,  received  the  money,  the  pro- 
ceeds of  the  sale  of  said  bonds  so  put  upon  the  market  and  sold  to  ^oiu 
fide  purchasers,  and  subsequently  colluded  with  James  C.  Ayer,  prede- 
cessor of  the  defendants  (who  claim  under  him  as  volunteers  in 
the  said  suit  so  pending  at  Marquette'),  to  procure  the  legal  title  to 
said  163,000  acres  of  said  land  ^thus  purporting  to  have  been  mort- 
gaged as  security  for  said  bonds)  from  the  State  of  Michigan,  which 

1,  talt  Pandlng.  —  The  bill  must  con-  only  when  no  cult  is  pending.     Stor^ 

tain  «n  averment  that  a,  suit  is  at  the  Eq.  PI.,  g  301 ;  3  Barb.  Ch,  145;  Coopei 

time  pending.    Richter   v.  Jerome,  as  Eq.  PI.  57  ;  Angell  v.  AoKeli,  i  Stew. 

Fed.   Rep-   679 :  Angell   v.   AngcU,    i  &  S.  B3. 

Sim.  &  S.   83  ;  Tyler's   Mitf.    Eq.  558.  S.  See  in/ro,  note  a,  p.  411. 

The  CBsential  difference   betweenabiU  S.  Mmwltj  far   Taking  TwtlBunjr.— 

de  bine  use  and  a  bill  to  perpetuate  tea-  The  bill   roust  show  the  necessity  (01 

timony  consists  in    the  fact   that   the  taking  the  testimonv,  and  the  dangci 

former  lies  only  when   a  suit  is  aclu-  that  it  may  be  lost  by  delay.     Richtei 

ally  commenced,  while  the  latter  lies  v.  Jerome,  35  Fed.  Rep.  6S1. 
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then  held  said  title  ;  and  that  the  said  James  C  Ayer  had  full  knowl- 
edge of  the  fact  that  the  said  Anthony  had  procured  the  said  bonds 
to  be  put  upon  the  market,  and  had  obtained  the  money  thereon,  of 
bona  fide  purchasers  of  said  bonds,  upon  the  representation  of  a  legal 
title  to  said  163^000  acres  of  land  in  the  said  Lake  Superior  Ship  Canal 
and  Iran  Company?-  That  the  said  Anthony  is  the  only  witness '  to 
the  aforesaid  facts,  and  knows  all  of  the  actings  and  doings  of  said 
Anthony  in  the  premises.  That  your  orator  believes  there  is  danger 
of  said  Anthony^  by  reason  of  his  advanced  age,'  may  decease  before 
this  case  can  be  reached  in  its  regular  order  and  heard,  in  case  of  its 
being  sent  back  for  trial,  upon  the  merits,  and  before  the  same  can 
be  got  ready  for  trial  and  brought  to  a  hearing  in  the  due  course  of 
practice.  That  said  Anthony  is  now  upwards  of  65  years  of  age  and 
more  liable  like  all  persons  of  his  age,  to  depart  this  life  before  this 
cause  can  be  reached. 

5.  Your  orator  further  shows  that  William  L,  Avery  who  resides  at 
Mt.  Clemens  in  the  State  of  Michigan^  is  also  a  material  witness  ^  for 
your  orator  in  said  cause ;  that  said  Avery  is  upwards  of  tO  years  of 
age,'  and  this  deponent  is  advised  that  the  said  Avery  is  a  material 
witness  for  your  orator  in  said  cause,  so  pending  in  the  United  States 
Supreme  Court  as  aforesaid  ;  that  without  his  testimony  your  orator 
cannot  safely  go  to  a  hearing  of  said  cause.  That  said  Avery  is  a 
single  witness,  and  only  witness,  to  material  facts  alleged  in  said  bill,  a 
copy  whereof  is  now  on  file  in  the  Supreme  Court  of  the  United  States, 
and  a  copy  of  which  is  hereto  attached  and  marked  Schedule  ^^A  "  '  to 
wit,  the  facts  alleged  in  said  bill  of  complaint  in  regard  to  the  proceed- 
ings of  the  Directors  of  the  Portage  Lake  and  Lake  Superior  Ship  Canal 
Company  in  manipulating,  and  executing  the  scheme,  alleged  in  said 
bill,  for  putting  bonds  of  the  last  named  company  upon  the  market  and 
in  procuring  money  from  the  bondholders  thereon,  on  the  representa- 
tion that  said  bonds  were  secured  by  a  mortgage  of  the  legal  title  of 
flOOfiOO  acres  of  the  Wagon  Road  Lands,  as  hereinbefore  stated. 
That  the  said  William  Z.  Avery  was  one  of  the  said  Directors  and  the 
only  one,  who,  to  your  orator's  knowledge,  has  full  cognizance  of  alL 
the  facts  relating  to  said  transaction,  and  the  negotiations  of  the 

1.  TMtlmoiiy  of  Witniii*  ^  The  plain-  8.  WltniM      Old  —  Generally,  —  The 

tiff  must  aver  ia  his  bill  the  facts  which  bill  will  lie  to  examine  a  witness  who 

he  expects  to  prove  by  the  testimony  of  is  aged.     Story  £q.  PI.,  g  308;  a  Barb., 

the  witnesses  sought  to  be  examined,  Ch.  Pr.  145,  Cooper  Eq.  Pi.  57;  Shelley 

that  the  court  may  sec  that  they  are    v. ,  13  Ves.  Jr.  58.    Sec  also  Rowe 

material  to  the  controversy.     Richter    v. ,  13  Ves.  Jr.  261. 

V.Jerome,  25  Fed.  Rep.  681;  Tyler's  Rule  as  to  Age, -^  K  witness  seventy 

Mitf.  Eq.  558.  years  old  is  considered  as  aged  within 

S.  WituM  the  Only  One.  — The  bill  the  rule.     Story  Eq.  PI.,  g  308;  2  Barb, 

will  be  entertained  when  the  witness  is  Ch.  Pr.  145;  Cooper  Eq.  PI.  57;  Fitzhugh 

neither  aged.  Infirm,  nor  ill,  nor  going    v.  Lee,  Ambl.  65;  Shelley  v. .  13. 

beyond  the  jurisdiction  of  the  court,  Ves.  Jr.  58;  Rowe  v.  — ,  13  Ves.  Jr. 

provided  he  is  the  only  witness  to  an  261. 

important  fact.      Story  Eq.  PI.,  g  308  ;  4.  See  infra^  note  2,  p.  411. 

Cooper  Eq.  PI.  57  ;  2  Barb.  Ch.  Pr.  145 ;  6.  SzhiUti.  —  As  to  the   use  of  ex» 

Pearson  v.  Ward,  Dick.  648,  i  Cox  177  ;  hibits  in  a  bill  in  equity,  see  the  notes 

Shirley  v.  Ferrers,  3  P.  Wms.  77  ;  Han-  discussing  that  subject  in  Forms  Nos.- 

kin  V.  Middlcditch,  2  Bro.  C.  C.  640.  4265  to  4284,  post. 
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said  Portage  Lake  and  Lake  Superior  Ship  Canal  Railroad  and  Iron 
Company  with  the  said  Anthony;  and  the  proceedings  which  resulted 
in  putting  upon  the  market  the  bonds  aforesaid,  purporting  to  be 
secured  by  the  legal  title,  when  in  fact  they  were  only  secured  by  an 
equitable  title  to.  said  lands.  That  said  Avery  is  also  a  material  wit- 
ness to  prove  the  negotiations  of  said  Directors  of  the  said  Portage 
Lake  and  Lake  Superior  Ship  Canal  Railroad  and  Iron  Company  with 
the  late  James  C  Ayer  and  other  capitalists,  to  whom  the  said  Ayer 
recommended  the  said  Directors  for  further  capital  to  bring  the  Canal 
and  Railroad  enterprise  to  a  successful  conclusion,  after  said  bonds 
had  been  placed  upon  the  market  as  hereinbefore  and  in  the  said  bill 
on  file  as  aforesaid  stated.  That,  as  your  orator  is  informed  and 
believes,  the  said  Avery  knows  the  facts  that  the  said  James  C  Ayer 
had  full  notice  from  the  said  Directors  of  the  condition  of  the  said 
securities,  as  stated  in  complainant's  said  bill,  when  he  entered 
the  syndicate  as  a  member  thereof,  with  Theodore  M,  Davis^  as  men- 
tioned and  set  forth  in  said  bill,  and  laid  the  plan  to  obtain  the  legal 
title  from  the  State  of  Michigan^  under  the  said  Anthony's  contract, 
with  full  notice  of  said  Anthony* s  relations  with  said  Directors  and  the 
said  Wagon  Road  contracts  and  with  said  bondholders.^  Your 
orator  further  avers  that  there  is  danger  that  the  evidence  of  said 
Avery  may  be  lost  before  this  case  can  be  brought  to  a  hearing,  or  to 
a  condition  for  taking  his  evidence  therein,  in  accordance  with  the 
regular  practice  of  the  court,  unless  his  testimony  is  taken  de  bene 
esse, 

6.  Your  orator  further  shows  that  Samuel  L.  Smith  who  resides  in 
Lansing  in  the  State  of  Michigan^  and  more  than  600  miles  ^  from  the 
place  of  hearing,  of  said  cause  is  also  a  material  witness  ^  for  your 
orator  in  said  cause  so  pending  as  aforesaid  in  the  said  Marquette 
Circuit ;  and  your  orator  expects  to  prove  by  said  Smith  in  said 
cause,  the  following  facts  to  which  he  is  a  single  and  only  witness  * 
known  to  your  orator  to  be  living,  without  proof  of  which  your  orator 
is  informed  by  his  counsel,  and  verily  believes  he  cannot  safely  go  to 
trial,  to  wit :  The  fact  relating  to  the  negotiations  and  arrange- 
ments alleged  in  said  bill  between  James  C,  Ayer  deceased,  and 
Schuyler  F,  Seager,  through  which  said  Ayer  (through  the  agency  of 
said  Seager)  procured  title  to  the  aforesaid  160fiO0  acres  of  land 
from  the  State  of  Michigan^  as  in  said  bill  alleged.  That  your  orator 
is  informed  and  believes  that  said  Smith  was  interested  with  said 
Seager  in  assisting  said  Ayer  to  procure  said  title  /rom  the  State  of 
Michigan^  under  said  Anthony's  contract  with  means  furnished  by  said 
Ayer;  and  did  procure  said  title  from  the  State  of  Michigan  for  said 
Ayer^  with  full  notice  of  the  equitable  lien  of  the  bonds  which  are 
represented  by  your  orator  in  the  said  suit  in  which  said  Smithes  tes- 


1.  See  supra^  note  z,  p.  409.  too  infirm  or  ill  to  travel  the  necessary 

S.  Biftaaoe  from  Plaoa  of  trial.  —  The  disunce  to  attend  the  trial.    Story  Eq. 

bill  will  lie  when  witness  is  remote  from  PI.,  %  308;  a  Barb.  Ch.  Pr.  145;  Philips 

place  of  trial,  although  otherwise  the  v,  Carew,  i  P.  Wms.  117;  Andrews  v. 

case  does  not  fall  within  the  rule  gov-  Palmer,  i  Ves.  &  B.  21. 

erning    such  bills.     Fitzhugh  v,    Lee,  8.  See  infra^  note  2,  p.  411. 

Ambl.  65.    And  also  when  a  witness  is  4.  See  supra^  note  2,  p.  409. 
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timony  is  hereby  sought  to  be  taken.^  That  said  Seager  and  Jame$ 
C.  Ayer  are  both  deceased  and  said  Smith  is  the  only  witness  to  said 
transaction  known  to  your  orator.  That  said  Seager  has  deceased 
since  the  commencement  of  said  suit  in  i&?^ — notwithstanding  he 
was  a  young  man  and  in  vigorous  health  when  said  suit  was 
commenced. 

7.  Your  orator  further  shows  thdX  Alfred  Russel,  who  resides  in 
Detroit^  Michigan^  is  also  a  material  witness*  for  your  orator  in  said 
cause  so  pending  in  Marquette  as  aforesaid  and  in  the  United  States 
Supreme  Court,  and  is  a  single  and  only  witness  ^  to  many  material 
facts  for  complainant's  case  therein,  which  your  orator  expects  to 
prove  by  said  RusseL  That  your  orator  expects  to  prove  by  said 
Russcl  that  he  was  employed  and  paid  by  the  syndicate,  of  which 
James  C.  Ayer^  under  whom  defendants  claim  was  a  member,  and 
that  said  Russel  managed  said  cause  in  the  name  of  the  Union  Trust 
Company  of  New  York^  the  complainant  therein,  in  the  interest  of 
said  Ayer  and  of  said  syndicate,  in  violation  of  the  duty  of  the  said 
trustee  to  the  bondholders,  as  more  particularly  alleged  and  stated 
in  said  bill  of  complaint,  on  file  as  aforesaid  in  Marquette^  a  copy  of 
which  is  hereto  attached,  and  thereby  procured  for  said  Ayer  the 
adverse  claim  of  title  which  is  the  subject  of  litigation  through  your 
orator's  said  bill  on  file  in  Marquette  and  hereto  attached  as  afore- 
said.^ That  the  testimony  of  each  of  said  witnesses  is  material  and 
your  orator  cannot  safely  proceed  to  trial  without  their  testimony 
respectively,  as  hereinbefore  stated  as  your  orator  is  advised  by 
counsel  and  verily  believes  to  be  true.*  That,  as  your  orator  is 
advised,  he  has  no  remedy  for  the  perpetuation  of  the  testimony  of 
said  witnesses  according  to  the  common  rules  and  practice  of  this 
court  and  can  only  have  relief  in  this  court  under  a  bill  of  the  nature 
of  the  bill  now  here  presented.* 


1.  See  supra^  note  i,  p.  409.  sitions  to  be  taken  de  bene  esse.     Rev. 

2.  Maiolalltjr  of  Taftiauay.  —  The  bill  Stat. ,  g  863.  And  this  act  has  been  held 
must  aver  that  the  testimony  of  the  to  have  no  application  to  cases  pend- 
witnesses  named  is  material.  Richter  ing  in  the  supreme  court.  The  Argo, 
V.  Jerome,  25  Fed.  Rep.  680,  citing  2  Wheat.  (U.  S.)  287.  The  plaintiff 
Story  £q.  PI.,  §307.  thereupon  applied  to  both  the  circuit 

S.  See  supra,  note  2,  p.  409.  and  supreme  courts  for  a  commission 
4.  Lack  of  Othor  Bomedy.  —  The  bill  to  examine  his  witnesses  under  Equity 
must  aver  that  the  suit  is  in  such  con-  Rule  70,  but  his  application  was  re- 
dition  that  the  depositions  cannot  be  fused  on  the  ground  that  there  was 
taken  in  the  ordinary  methods  pre-  nothing  in  the  motion  papers  to  indi- 
sented  by  law,  and  that  the  aid  of  the  cate  that  he  might  not  proceed  under 
court  of  equity  is  necessary  to  perpet-  Rev.  Stat.,  §  866.  Richter  v.  Union 
uate  the  testimony.  Richter  e/.  Jerome,  Trust  Co.,  115  U.S.  56.  This  section 
25  Fed.  Rep.  681.  provides  that  '*  in  any  case  where  it  is 
This  was  a  proper  case  for  such  a  necessary,  in  order  to  prevent  a  failure 
bill,  for  the  case  having  been  carried  or  delay  of  justice,  any  of  the  courts  of 
to  the  United  States  Supreme  Court  the  United  States  mtiy  grant  a  dettimus 
on  ap^al,  it  was  no  longer  **  depend-  potesiatem  io  take  depositions  accord- 
ing" in  the  circuit  court  (Slaughter-  ing  to  common  usage ;  and  any  circuit 
house  Cases,  10  Wall.  (U.  S.)  273),  and  court,  upon  application  to  it  as  a  court 
hence  tras  removed  from  the  operation  of  equity,  may,  according  to  the  usages 
of  the  act  of  congress  permitting  depo-  of  chancery,  direct  depositions  to  be 
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8.  Your  orator  further  says  that  the  said  defendants  so  repre- 
sented by  Messrs.  Meddau^h^  -Driggs  and  Harmon^  as  their  solicitors 
in  the  said  cause,  so  pending  as  aforesaid,  in  the  Supreme  Court  of 
the  United  States  upon  the  bill,  a  copy  of  which  is  hereto  attached, 
are  all  non-residents  of  the  State  of  Michigan^  except  the  defendant 
George  Jerome,  assignee  in  bankruptcy  of  the  said  corporation 
defendant  in  said  suit  so  pending  as  aforesaid,  who  reside  in  the 
Eastern  District  of  Michigan.  That  the  said  Josephine  Ayer,  widow, 
Leslie  Josephine  Ayer,  Henry  Ayer  and  Frederick  F.  Ayer^  defendants 
to  this  bill,  reside  in  the  QAXyoiNew  York  in  the  State  oiNew  York\ 
that  Benjamin  Dean  and  Jcuob  Rogers  also  defendants,  reside  in  the 
State  of  Massachusetts ;  that  the  subject  matter  of  the  said  suit  so 
pending,  as  by  the  bill  hereto  attached  and  the  statements  herein 
will  appear,  is  land  lying  in  the  Upper  Peninsula  of  Michigan^  and 
that  the  said  last  named  defendants  were  brought  in  by  order  of  the 
Court  under  the  Statute,  and  finally  appeared  to  said  bill  by  the  said 
solicitors  hereinbefore  named.  That  your  orator  cannot  serve  the 
said  defendants  out  of  the  District  in  which  this  bill  is  filed  in  any 
other  manner  than  by  service  on  the  said  solicitors  who  appeared  in 
the  said  cause. 

That  said  solicitors  represent  the  only  interest  of  said  defendants, 
herein  named,  in  said  cause,  as  to  the  subject  matter  in  respect  of 
which  the  testimony  herein  sought  to  be  taken  is  to  be  taken. 

Wherefore,  in  consideration  of  the  premises,  your  orator  prays  that 
the  said  defendants,  so  residing  in  the  State  of  McLssachusetts^  and 
State  of  New  York,  may  be  served  with  the  process  hereinafter  prayed 
to  be  issued  in  this  cause,  by  a  substituted  service  upon  their  said 
solicitors  of  such  process,  with  such  other  regulations  of  substituted 
service  as  to  this  court  may  seem  proper,  and  that  an  order  of  this 
Court  for  such  substituted  service  be  served  with  the  subpoena  here- 
inafter prayed  to  be  issued,  upon  the  said  Meddaugh,  Driggs  and  Har- 
mon, in  lieu  of  serving  personally  upon  said  defendants  whom  they 
represent,  within  the  district  in  which  this  bill  is  filed,  or  in  connection 
with  personal  service  of  said  subpoena  upon  the  said  defendants  in  the 
districts  where  they  respectively  reside. 

And  your  orator  further  prays  that  by  decree  of  this  Court  in  due 
course  of  practice  a  commission  may  issue  out  of  and  under  the  seal 
of  this  Court  directed  to  Charles  Flowers  of  the  City  of  Detroit^ 
empowering  and  directing  the  said  Flowers,  as  Commissioner 
appointed  by  this  Court,  to  take  the  testimony  de  bene  esse  of  the  wit* 
nesses  hereinbefore  named,  to  be  read  in  said  cause  so  commenced  in 


taken  in  perpetuam   rei  memoriam^   if  plaia tiffs  only  remedy  then  existed  by 

they  relate  to  any  matters  that  may  be  virtue  of  the  second  clause  of  §  866  Rev. 

cognizable  in  any  court  of  the  United  Stat,  providing  that  circuit  courts  may 

States."     The  supreme  court  had  re-  direct    depositions   according    to    the 

fused  a  dedimus potestatem  and   the  cir-  usages  of  chancery.     Equity  Rule  90 

cuit  court  had  no  power  to  grant  one  by  provides  that  where  no  general  equity 

reason  of  the  supersedeas.     Further,  no  rule  applies  the  practice  in  the  circuit 

remedy  existed  under  Rev.  Stat.,  ^867,  court  shall  be  governed  by  the  hi^h 

as  there  was  no  statute  in  Michigan  courtofchancerv  in  England,  and  under 

applicable  to  plaintiff's  situation.     The  this  practice  a  bill  de  bene  esse  would  lie* 
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the  Circuit  Court  at  Marquette,  and  so  pending  as  aforesaid,  when  the 
same  shall  be  tried  or  heard  by  the  Circuit  Court,  after  the  said  cause 
shall  be  remanded  from  the  Supreme  Court,  if  such  shall  be  the  order 
of  said  Court;  to  be  read  on  the  hearing  of  said  last  named  cause  as 
evidence  against  the  defendants  therein  who  shall  be  served  with  pro- 
cess or  appear  ip  this  cause;  and  that  said  testimony  be  filed  by  said 
Commissioner  with  the  Clerk  of  the  Circuit  Court  of  Marquette  afore- 
said, for  the  purpose  aforesaid,  when  so  taken  by  said  Flowers,  upon 
due  notice  to  be  prescribed  by  this  Court  to  be  given  to  said  solicitors 
Messrs.  Meddaugh,  Driggs  and  Harmon,  for  the  taking  of  the  testimony 
of  each  of  said  witnesses;  and  that  process  of  subpoena  under  the  seal 
of  this  Honorable  Court  may  issue  to  the  said  defendants  Josephine 
Ayer,  Leslie  Josephine  Pearson,  formerly  Leslie  Josephine  Ayer,  Henry 
Ayer,  and  Frederick  F.Ayer,  and  Frederick  F.Ayer,  Benjamin  Dean  and 
Jacob  Rogers,  trustees,  The  Union  Trust  Company  of  New  York,  and 
George  Jerome  assignee  in  bankruptcy,  commanding  them  to  appear 
and  answer  this  bill,  and  show  cause  if  any  they  have  why  the  relief 
hereby  prayed  shall  not  be  granted. 
And  your  orator  will  ever  pray  &c.^ 

Morris  Eichter, 

By  /.  P.  Whittemore  his 

Atty.  in  fact. 

/  P.  Whittemore, 

Solicitor  &  of  Counsel 

for  Plaintiff. 

Eastern  District  of  Michigan,  \ 

Wayne  County.  )  ^^• 

Joseph  P,  Whittemore  being  duly  sworn  doth  depose  and  say  that 
he  is  the  solicitor  for  Morris  Richter  the  complainant  in  this 
suit  also  his  solicitor  in  the  suit  so  pending  in  the  Supreme 
Court  of  the  United  States  under  the  bill,  a  copy  of  which  is 
hereto  attached,  filed  in  Marquette  as  in  this  bill  is  hereinbefore 
stated;  that  the  said  Morris  Richter,  complainant,  is  absent  from 
the  State  of  Michigan,  and  as  deponent  believes  is  now  at  this  present 
in  the  City  and  State  of  New  York\  that  this  deponent  knows  the  facts 
stated  in  said  bill  of  complaint  on  file,  a  copy  of  which  is  hereto 
annexed,  fully  as  well  as  the  said  Richter  knows  the  same,  and  depo- 
nent knows  the  facts  stated  in  this  bill  of  complaint  as  well  as  said 
Richter  knows  the  same,  and  that  deponent  makes  this  affidavit  in  lieu 
of  said  Richter  because  of  said  Richter* s  absence  from  the  State.  That 
deponent  has  read  the  foregoing  bill  of  complaint  signed  by  him  for 
said  Richter  and  knows  the  contents  thereof  and  that  the  same  is  true 
to  deponent's  knowledge  except  as  to  the  matters  therein  stated  to 

be  upon  the  information  and  belief  of  complainant  and  as  to  those 

matters  he  believes  the  same  to  be  true. 
And  deponent  further  says  that  he  believes  the  facts  stated  in  said 

bill  of  complaint  hereto  attached  also  to  be  true;  that  the  information 

upon  which  that  belief  is  founded  is  derived  from  conversations  with 

1.  See  supra,  note  i,  p.  407. 
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witnesses  who  assume  to  know  facts  whereof  they  spoke  and  from  ai 
examination  of  the  records  referred  to  in  said  bill  of  complaint. 

And  further  deponent  says  not.'  /■■''■  WMUenwre. 

Subscribed  and  sworn  to  before  me  ) 
this  IStk  day  of  Jttne,  iSSS.         £ 

James  J.  AtJtinsan,  NoUry  Public,  Woj'w  County,  J/iVA. 

II.  DBCBEE  ORANTIHO  COHHISSION.' 
Fonn  No.  4244. 

At  a  session  of  the  Circuit  Court  of  the  United  States  for  the  East 

ern  District,  continued  and  held,  pursuant  to  adjournment,  at  th< 

District  Court  Room,  in  the  City  of  Detroit  on  Tuesday  the  tenth  da] 

of  November,  in  the  year  one  thousand  eight  hundred  and  eighty-five. 

Present :  The  Hon.  Jlenry  B.  Brown, 

District  Judge. 
Morris  Richter 

The  Union  Trust  Company  of  Neto  York;  George 
Jerome,  Survivor  of  George  Jerome  ^xiA  Fernando 
C.  Beaman,  Assignees  in  Bankruptcy  of  the 
Lake  Superior  Ship  Canal  Railroad  and  Iron  Com- 
pany ;  Josephine  AyerfWi^ovi  oi  James  C.  Ayer, 
late  of  the  City  of  Lowell  and  State  of  Massa-  In  Equity. 
ehusetis,  now  deceased  ;  Leslie  Josephine  Fear-  '  No.  2900. 
son,  lOTrntriy  Leslie  Josephine  Ayer,  Daughter  of 
said  James  C.  Ayer,  deceased;  Henry  W.  Ayer, 
Son  of  James  C.  Ayer,  deceased  ;  Frederick  F. 
Ayer,  Son  of  James  C.  Ayer,  deceased  ;  Fred- 
erick P.  Ayer,  Benjamin  Dean  and  Jaeob  Rogers, 
Trustees  under  the  Will  of  ^i\A  James  C.  Ayer, 
deceased. 

This  cause  coming  on  to  be  heard  on  the  Bill  of  Complaint  filec 
therein,  and  order  pro  confesso  duly  entered  therein  against  Georgi 
Jerome,  survivor  of  George  Jerome  ^nd  Fernando  C.  Beaman,  assignee! 
in  bankruptcy  of  the  Lake  Superior  Shtp  Canal  Railroad  and  Iron  Com 
paay,  and  upon  the  return  of  the  Marshal  of  this  District  that  tht 

1,  V<rlflMtlott.  —  For  various  forms  v.  Carew,  1  P.  Wms.  117;  Andrews  v 

o(    verificalion  to  bills   in   equity   see  Palmer,  I  Ves.  &  B.  83. 

Forms    Nos.   4365    to  4284.  /»>il.     See  For  vai 

also  the  [itle  Verifications.  suit   the 

Affldavlt.  ~  The  bill   should  be  sup-  548. 

ported  by  an  affidavit  annexed  to  it  of  2.  Thil  Dmtm  was  made  in  the  casi 

the  circumstances    by  which   the   evi-  of  Richter  v.  Jerome,  2;  Fed.  Rep.  6^q 

dence  intended  to  be  perpetuated  is  in  and  is  copied  from  the  files  in  the  office 

danger  of  bein^  lost,  and  this  affidavit  of  the  clerk  of  (he  circuit  court  of  thi 

should  be  positive  as  to  material  facts.  United  Slates  for  the  eastern  distric 

Story  Eq.  Pl.,S309;  aBarb.Ch.  Pr.146;  of  Michigan. 

Tyler's  Mitf.   Eq.  sjS  ;  Cooper  Eq.  PI.  Dmnm  0«n*TallT.—  For   the   forma 

S7 ;  3  Encyc.  of^  PI.  and  Pr.  333  ;  An-  parts  of  a  decree  in  a  particular  juris 

gell  f .  Angell,  i  Sim.  &  S.  93 ;  Philips  diction  consult  the  title  Deckees. 
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other  defendants  above  named  cannot  be  found  in  the  Eastern  Dis- 
trict of  Michigan^  and  it  appearing  to  this  Court  by  the  said  Bill  of 
Complaint  duly  verified  that  suit  was  commenced  in  the  Circuit  Court 
of  the  United  States  sitting  in  equity,  for  the  Northern  Division  of 
iiit  Eastern  District  oi  Michigan^  on  the  11  th  day  oi  July^  A.  D.  i87^, 
wherein  the  above  named  plaintiff  is  plaintiff,  and  the  above  named 
defendants  are  defendants,  the  said  Leslie  Josephine  Pearson  being 
sued  therein  as  defendant  by  her  maiden  name  of  Leslie  Josephine 
Ayer ;  and  that  the  said  defendants  herein,  except  the  Union  Trust 
Company  of  New  York  have  duly  entered  their  appearance  in  said  suit 
so  commenced  in  said  Western  District  of  Michigan  ;  and  that  as  to 
the  said  defendant  the  Union  Trust  Company  of  New  York  the  bill 
filed  in  the  said  last  named  suit  has  been  duly  taken  as  confessed  ; 
and  that  the  other  of  said  defendants  in  said  last  named  suit  have 
demurred  to  said  bill  of  the  said  Morris  Eichter  filed  therein ;  and 
that  the  said  last  named  cause  is  now  pending  on  said  demurrer  on 
appeal  in  the  Supreme  Court  of  the  United  States  ;  and  it  also  appear- 
ing to  this  court  that  the  matter  of  controversy  in  said  cause  so 
pending  as  aforesaid  in  the  Western  District  of  Michigan  can  by  no 
means  in  the  power  of  the  plaintiff  herein,  be  brought  into  present 
judicial  investigation  upon  the  merits  of  the  cause  stated  in  said  bill, 
a  copy  whereof  is  made  a  schedule  to  and  is  part  of  the  bill  of  the 
plaintiff  in  this  suit ;  but  that  unavoidable  delay  of  years  must  inter- 
vene before  the  merits  of  said  controversy  can  be  tried  and  estab- 
lished by  evidence  ;  and  it  further  appearing  to  this  Court  that 
Francis  W,  Anthony^  William  L.  Avery^  Samuel  Z.  Smith  and  Alfred 
Russell  2ltq  material  witnesses  for  this  plaintiff  in  the  said  suit  so 
pending  on  appeal  as  aforesaid,  in  the  Supreme  Court  of  the  United 
States  ;  and  that  there  is  danger  that  the  testimony  of  said  witnesses 
above  named  may  be  lost,  and  that  such  loss  would  be  irreparable, 
it  is  now  here  adjudged  and  decreed  that  the  plaintiff  herein  may  be 
and  is  hereby  decreed  to  be  at  liberty  to  examine  his  witnesses  here- 
inbefore named  to  the  several  matters  in  his  said  bill  of  complaint  so 
filed  as  aforesaid  in  said  Northern  Division  of  said  Western  District 
of  Michigan  aforesaid,  de  bene  esse,  for  the  purposes  of  said  cause  so 
commenced  upon  and  by  the  bill  of  complamt  filed  in  said  last  named 
District ;  and  that  the  plaintiff  herein  may  be  at  liberty  on  all  future 
occasions  to  read  and  make  use  of  the  testimony  as  he  shall  be 
advised  ;   as  against  the  said  George  Jerome  surviving  assignee  in 
bankruptcy  of  The  Lake  Superior  Ship  Canal  Railroad  and  Iron  Com- 
/any,  the  defendant  in  said  last  named  cause,  and  defendant  herein, 
who  has  been  personally  served  in  this  District  in  this  cause.     And 
it  further  appearing  to  this  Court  that  Charles  Flowers,  Esq. ,  of  the 
City  of  Detroit,  is  a  proper  and  fit  person  to  take  the  depositions  of 
said  witnesses  in  this  behalf,  and  it  is  further  adjudged  and  decreed 
that  a  Commission  issue  out  of  and  under  the  seal  of  this  Court  by 
the  hand  of  the  Clerk  of  this  Court  to  take  the  depositions  of  the 
said  witnesses  hereinbefore  named  de  bene  esse,  in  said  cause  so  pend- 
^^g  in  the  Supreme  Court  of  the  United  States  as  aforesaid ;  and 
directing  that  said  testimony  may  be  taken  upon  twenty  days  per- 
^nal  notice  to  the  defendants  in  said  last  named  cause  or  upon  their 
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solicitors  who  have  appeared  for  them  in  said  cause  so  commenc 
in  said  Northern  Division  of  the  Western  District  of  Michigan,  a 
upon  the  solicitor  of  said  Jerome  in  this  case,  of  the  time  and  pl< 
of  taking  said  testimony,  and  that  said  defendants  be  at  liberty 
cross  examine  said  witnesses  under  said  commission. 

And  it  is  further  ordered  that  the  plaintiff  herein,  and  the  said  co 
missioner  hereby  appointed,  and  the  said  defendants  herein,  or  eitt 
of  them,  or  their  solicitors,  be  at  liberty  to  apply  for  further  din 
tions  in  the  premises. 
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I.  ORIGINAL  BILLS.^ 

1.  Qrlfiaftl  BlUi  may  be  divided  into  tign  of  Testimony,   Bills  db  Bene 

those  praying  relief  and  those  which  Esse,  and  Discovery  and  Inspection. 

do  not  pray  relief.    This  latter  class  Original  bills  praying  relief  may  be 

may  be  farther  divided  into  bills  to  divided  into  bills  of  certiorari,  bills  of 

perpetuate  testimony,  bills  for  the  ex-  interpleader,  and  bills  seeking  an  order 

ammation  of  witnesses  de  bent  esse^  and  of    the    court    touching    some    right 

hills  of  discovery,  which  will  be  treated  claimed  by  the  complainant  in  opposi- 

ander  the  respective  titles  Perfbti7A-  tion  to  some  real  or  supposed  right 
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In  General.^ 
Ponn  No.  4  a  65  ■ 
t  honorable  the  Lord  High  Chancellor  of  Great  Britaii 
:omplaining,  showeth  unto  ^our  Lordship,  your  orate 
on  ai  James  Doe,  of  Dover  in  the  county  of  Kent,  ma. 
nt  under  the  age  of  twenty-one  years,  to  wit,  of  abo 
«  years,  by  his  father  and  next  friend,*  that  RUhard  R, 

e  defendant,  or  louching  Florida.  —  Rule  17,  Ch.  Rulei. 

done  in  violation  of  tbc  Maint.  —  Rule  4,  Ch.  Rules. 

>mplBinant.  The  first  Iwo  Maryland.  ^^m\k  14,  Ch.  Rule*. 

:d    under  the   titles  Ckr-  Michigan.  — K^xXk  4,  Ch.  Rules. 

(TBRPLEADER.  The  formal  MitsitHfpi.  —  Kavio.      Code     (1S9 

last  class  are  considered  §  jafi. 

:.  bul  as  applied  to  par-  New  Hampikirt.  —  Cb.   Rules,   56 

his   class  of  hills  will  be  H.  613. 

BMd  under  sucb  titles  as  Pennsylvania. — Rule  4,   Eq.   Rult 

'ARTITION,  etc.  Teitnatee.  —  CoAc  {iBq6),  §  6143. 

1  hill  brought  by  an  in-  ferment.  — Siu.  (1694), §917;  Rl 

•.xi  friend  against  execu-  3.  Ch.  Rules. 

icy  and  will  he  found  in  Federal  Qmrtt.  —  Rule  ao,  Eq.  Rul 

ia.  Prtctdents.  —  See  various  prccedei 

IM  —  C>/</^>i/r.  — Thefirst  in  Ponder  v.  Moseley,  3  Fla.  3St;  Gn 

ill  is  called  [headdress,  v.   Bradstreet,   87   Me.   5S3;   DuUny 

insisted  of  the  address  to  Jenings,  i  Har.  &  M.  (Md.)  106;  Am 

■ding  the  great  seal,  and  v.  McGlnnls,  13  W.  Va.   376;  Davis 

:  prescribed  by  the  court  Laadcraft,    10  W.    Va.    733;   Jones 

hange  of  the  cuslody  of  Patton,    10   W.  Va.   653;   Cbesapeal 

Iteration  in   the  style  of  etc.,  R.  Co.  v.    Patton,   5  W,  Va.  3 

whom  it  was  committed.  Scerrick  v.  Pugsley,  i  Flipp.  (U.  S.  1 31 

2;  I  Welf.  Eq.  99;  I  Harr.  In  Mattatkutettt.  — By  statutory  ( 

actmeni  the  hill  in    Massachusetts 

■ellor  wai  Incapanlaied. —  no  longer  required   to  contain  any: 

:rson   holding   the  great  dress  to  the  court.      Pub.   Stat.  (Su| 

irty  or  the  seal  was    in  1888),  p.  ia6,  6  10.     For  the  old   fo: 

inds.  the  form  was  "To  of  address  in  Massachusetts  see  to/ 

>st  Excellent  Majesty,  in  note  3,  p.  443. 

■t  of  Chancery."     i  Dan.  Pleading  and  PracHie.  — Sec   gen 

Eq.  90.  ally,  on  the  subject  of  the  address,  I 

•HI.  —  An  ancient  form  of  title  Address,  i   Encyc.   of  PI.  and   1 

ill  which  was  filed  In  the  334. 

y  V.  is  given  in  Barton's  S.  ThsIntrodBOtln  — 0/i/.ffit//.  — 7 

y,  p.  3J,   note  I,  as  fol-  second   part  of  a  bill   in   equity   co 

le    Reverend    Father  in  prises  the  names  of   tbe  plaintiffs 

tiop  of  Winduiltr,  Chan-  g«ther  with   their   description   and 

and."  which   their   abode   is    required    to 

:ient  form  is  as  follows:  particularly  sec   forth.      Harr.  Ch. 

ht   Rev.  Father  in  God,  i  Dan.  Ch.  463;  Welf.   Eq.  too.     Am 

>  of  Bath  and  Wellt."     I  bill  which  does    not   state  the  place 

abode  of   the   plaintiff   is  demurr«t 

It.  —  It   now   consists   of  Or  this  fact  may  be   taken  advanti 

or  address  10  the  court  of  by  plea,  though   such  a  plea  cao 

Ihe   bill   seeks   relief.     3  be  put  in  without  leave  of  court  al 

and  Pr.  340.     Its  form  is  the  demurrer  upon  the    same   ^ou 

icribed  by  statute  or  rule  has  been  overruled.     Rowley  v.  Ecd 

luch  prescribed  forms  see  I  Sim.  &  S.  511. 

Civ.  Code  (1886),  %  li^^.  Modem  Pra^tiee.—la  some  jurist 

^elumbia.  —  Rule  16,  Eq.  tioos,  either  by  statute  or  rule  of  cot 

the  names  of  all  panics  to  the  bill,  b 
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of  Tculcaster  in  the  county  of  York^  g^nt.y  being  seised  and  possessed 
of  a  very  considerable  real  and  personal  estate,  did,  on  or  about  the 

plaintiffs  and  defendants,  are  required  *'  Humbly  complaining  showeth,"  etc., 

to  be  set  out  in  this  part  of  the  bill.  "your   pvdXor  John    Doe,     of,"    etc.. 

District  of  Co/umdia,-^  Rule  i6,  Eq.  **  that,"  etc. 

Rules.  See  precedents  in   Sloane  v.  Wells, 

Jrlaridd.-- Rule  17,  Ch.  Rules.  141   lU.  503;  McDonald  v.  White,  130 

Maine. —  Rule  4,  Ch.  Rules.  111.  493;  Fales  v.  Currier,  55  N.  H.  392; 

New  Hampshire.  —  Rule  2.  Ch.  Rules.  Bradford  v,    Bradford,    54  N.  H.  463; 

yermont.  —  Rules,  Ch.  Rules.  Hale  v.  Everett,  53  N.  H.  12. 

IVest  Virginia.  — Code  (1887),  c.  125,  Attorney  Genera/.  -^Whtrt  the  bill  is 

g  37.  filed  on  behalf  of  the  government,  it  is 

Federal  Courts.  —  Rule  20,  Eq.  Rules,  called  an  information.     Barton's  Suit 

And  in  the  federal  courts  this  portion  in  Eq.  25.     In  such  case  the  introduc- 

of  the  bill  is  required  to  state  the  citizen-  tion  may  be  as  follows: 

ship   of  all  the  parties,  plaintiffs  and  "Informing  showeth,"   etc.,  **your 

defendants.     Rule  20,  Eq.  Rules  U.  S.  informant    Daniel    Webster,    attorney 

la   other  jurisdictions  this  form  of  general  of  the  state  of  New  Jersey,  on 
the    commencement    has     been    done  behalf  of  the  said  state." 
away  with  and  in  its  place  the  parties  See  a  precedent  in   Dulany  v.  Jen- 
to  the  bill,  both  plaintiffs  and  defend-  ings,  i  Har.  &  M.  (Md.)  106. 
ants,  are  given  in  a  caption  to  the  bill.  Attorney  General  with  Relator.  —  '*  In- 
Such  is  the  case  in  the  states  following:  forming    showeth,"    etc.,    "your    in- 

Maryland.  —  Rule  14,  Ch.  Rules.  formant  Daniel  Webster,  attorney  gen- 

Massachusetts,  —  Pub.    Stat.    (Supp.  eral  of  the  state  of  New  Jersey,   on 

1888),  127.  behalf  of  the  said  state,  at  and  by  re- 

Mississippi, — Anno.  Code  (1892),  %  lation  oi  John  Doe,  of,"  etc. 

526.  Corporation. — **  Humbly  complaining 

Pennsylvania.'  -Rule  4,  Eq.  Rules.  showeth,"  etc.,  "your  orator  The  Old 

Tennessee.  —  Code  (1896),  ^6123.  Time  Humbug  Company,  a  corporation 

A  defect  in  giving  a  description  of  created  by  and  existing  under  the  laws 
the    parties  or   in    setting  forth   their  of  the  state  of  New  Jersey.'' 
residences  or  places  of  doing  business  See   precedents  of    commencement 
may  be  taken  advantage  of  by  demur-  by  a  corporation  against  several  de- 
Tcx  or  plea  in  the  nature  of  a  plea  in  fendants  m  Sugar  River  Bank  v.  Fair- 
abatement.     Winnipiseogee   Lake  Co.  bank,  49  N.   H.   131;  and  against  cor- 
V.  Young,  40  N.  H.  420;  Winnipiseogee  porations  in  Baxter  v.  Moses,  77  Me. 
Lake   Co.  v.  Worster,   29  N.  H.   433.  466;  Cole  v.  Winnipiseogee  Lake  Cot- 
But    misjoinder  of  parties  defendant  ton,  etc.,  Mfg.  Co.,  54  N.  H.  243  and 
in  this  part  of  the  bill  is  no  ground  for  infra,  note  6,  p.  449. 
dismissal  of  the  bill  as  it  respects  other  Creditor  on  Behalf  of  Self  and  Others. 
parties  than  those  improperly  joined.  —  Where  a  plaintiff  sues  on  behalf  of 
Bu^bee  v.  Sargent,  23  Me.  269.     Nor  himself  and  others  of  a  similar  class, 
will  a  bill  ordinarily  be  dismissed  on  the  fact  should  be  stated  in  this  part  of 
account  of  a  mere  informality  in   the  the  bill,  and  an  omission  of  such   a 
position  of  the  parties  as  plaintiffs  and  statement  will  in  many  cases  render  a 
defendants   provided    all    the    parties  bill    liable  to    objection   for  want  of 
interested  are  before  the  court.    West  parties,    i  Dan.  Ch.  464.    In  such  case 
V.  Rutland  Bank,  19  Vt.  403.  the  introduction  may  be  as  follows: 

Description  of  Parties.  —  It  is  custom-  "Humbly    complaining    showeth," 

ary  to   add   to  this  part  of  the  bill  a  etc.,  "your  orator  John  Doe,  of,"  etc., 

proper  description  of  the  parties  show-  *'  on  behalf  of  himself  and  all   other 

ing   the    character  in  ^hich  they  sue,  unsatisfied  creditors  of  Samuel  Short, 

and  in  some  jurisdictions  such  descrip-  of,"  etc.,  "  who  shall  come  in  and  con- 

tion  is  required  by  statute  or  rule  of  tribute  to  the  expenses  of  this  suit." 

court.  Executor  or  Administrator.  —  "Hum- 

Mississippi. — Anno.  Code  (1892),  g  bly  complaining  showeth,"  etc.,  "your 

526.  or^xoT  John  Doe,  of,"  etc.,  "  as  executor 

New  Hampshire.  —  Rule  2,  Ch.  Rules,  of  the  last  will  and  testament  of  Leonard 

Vermont.  —  Rule  3,  Ch.  Rules.  A.  Ford,  deceased,  (or  administrator  of 

Complainant  Under  No  Disabilities.  —  tht  goods  and  chattels,  rights  and  credits 
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fourth  day  of  March  in  the  year  of  our  Lord  iT^iP,  duly  make  and 
publish  his  last  will  and  testament  in  writing;  and  thereby,  amongst 

which  were  of  Leonard  A,  Ford^  late  of^  '*  Humbly  compUining  showeth/'  etc, 

etc.,  deceased)^*  "your  orator  James  Doe^  son  oljckm 

See  a  precedent  of  commencement  ZW,  of/'  etc,  "an   infant  under  the 

by  administrator  with  the  will  annexed  age  of  twenty-one  years,  to  wit,  of  the 

in  Jones  v,  Patton,  lo  W.  Va.  654;  of  age  of  about  ten  years,  by  his  father 

commencement  against  administrator  and  next  friend." 

in   Grant  v.    Bradstreet,   87  Me.  583;  Legatees    <m    behalf    of   Selves    and 

Morgan  v.  Morgan,  (W.  Va.  1896)  36  S.  Others, — "Humbly  complaining  show," 

E.   Rep.  394;  and  by  an  executor  in  exc, /' your  on^ois  John  Doe ^  fames  Doe 

Singleton  v.  Moore,  Rice  Eq.  (S.  Car.)  Mk^fonas  Doe^  of,    etc.,  "on  behalf  of 

III.  themselves  and  all  others  legatees  and 

In  I  Dan.  Ch.  464,  it  is  said   that  a  next  of  kin  oiferemiah  Doe^  deceased, 

plaintiff  suing  as  executor  or  adminis-  late  of,"  etc.,  "  who  shall  come  in  and 

trator  need  not  so  describe  himself  in  contribute  to  the  expenses  of  this  suit." 

this  part  of  the  bill,  though  it  is  neces-  Lunatic. —  A  lunatic  may  sue  by  his 

sary  that  it  should  appear  in  the  stat-  next  friend   unless  a  committee  has 

ing  part  that  he  has  proved  the  will  or  been  appointed,  in  which  case  the  bill 

obtained  administration,  as  the  case  must  be  in  the  name  of  the  committee, 

may  be,  in  the  proper  court.  Bird  v.  Bird,  21  Gratt.  (Va.)  712.     For 

Husband  and  Wife, — "Humbly  com-  a  form  held  to  be  a  sufficient  compli- 

plaining  showeth,"  etc.,  "your  orator  ance  with  this  rule  see  Cole  v.  Cole, 28 

fohn  Doe^  of,"  etc.,  "andyifw  Doe  his  Gratt.  (Va.)  370. 

wife."  When  a  lunatic  sues  by  next  friend. 

Infant.  — Where  a  bill  is  brought  by  the  introduction  may  be  as  follows : 

an  infant,  it  should  be  in  his  name  by  "  Humbly    complaining    showeth," 

his  guardian  or  next  friend.     Sander-  etc.,  ^fohn  Doe,  of,  '  etc,  "a  lunatic  (or 

son  V.  Sanderson,  17  Fla.  S20;  Stewart  non  compos  mentis),  by   Samuel  Short, 

V.  Crabbin,  6  Munf.  (Va.)  280.  And  the  of."  etc.,  "  his  next  friend." 

suit  of  one   "as  guardian"  of  the  in-  When  suing  by  his  committee  after 

fant  does  not  bind  the  infant,  he  not  inquisition,  the  following  forms  may  be 

being  a  party.     Sanderson  v.  Sander-  used  : 

son.  17  Fla.  820.  "  Humbly    complaining    showeth," 

It  is  not  necessary  or  usual  to  de-  etc,  *fohn  Doe,  of,"  etc.,  "by  Samuel 
scribe  an  infant  plaintiff  by  his  place  of  Short,  of,"  etc.,  "  a  trustee  of  the  person 
abode,  because  the  object  of  such  ad-  and  estate  of  the  ^^idfohn  Doe."  Or, 
dition  is  that  the  court  and  defendants  "  Humbly  complaining  show,"  etc, 
may  know  where  to  resort  to  compel  "your  orators  Samuel  Short,  of,"  etc, 
obedience  to  any  order  of  the  court,  and  "  and  fohn  Doe,  of,"  etc,  "against  whom 
particularly  for  the  payment  of  any  a  commission  of  lunacy  has  lately  been 
costs  which  may  be  awarded  against  awarded  and  issued,  which  is  now  in 
the  plaintiff,  and  an  infant  is  not  re-  force,  and  under  which  said  commis- 
sponsible  either  for  costs  or  for  the  con-  sion  the  said  fohn  Doe  was  duly  found 
duct  of  the  suit.  The  description  and  and  declared  to  be  a  lunatic,  and  your 
place  of  abode  of  a  next  friend  must,  orator  Samuel  Short  appointed  commit- 
however,  be  set  out.     i  Dan.  Ch.  464.  tee  of  his  person  and  estate." 

Nor  need  the  age  of  the  minor  be  set  Married  Woman,  —  "  Humbly  com- 

out.      Stewart  v.   Chadwick,   8   Iowa  plaining  showeth,"  etc,  "your  oratrix 

468.  fane  Doe,  of,"  etc.,  "  wife  oi  fohn  Doe,'' 

When  the  bill  is  filed  by  next  friend  A  bill,  when  filed  by  a  woman,  need 

or  guardian,  the  introduction  may  be  as  not  show  whether  she  is  married  or 

follows:  single.     Paige  v.  Broadfoot,  zoo  Ala. 

"  Humbly    complaining    showeth,"  610. 

etc.,  "  your  orator yi?^»  Doe,  an  infant  Married  Woman  by  Next  Friend, — 

under   the  age   of  twenty-one  (or  an  "  Humbly  complaining  showeth,"  etc., 

infant  of  tender  years),    by  feremiah  "  "your    oratrix  fane  Doe,   a   married 

Mason,  of,"  etc.,  "his  next  friend  (or  woman,  the  wife  of  yi^^ii  Z^i?^,  who  sues 

guardian),"  by  Samuel  Short,  her  next  friend." 

When  filed  by  father  and  next  friend,  Married  Woman,  Husband  a  Defend^ 

the  introduction  may  be  as  follows:  ant,  — "  Humbly    complaining    show- 
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other  things,  devised  and  bequeathed  as  follows:  (Here  cite  the  devise 
in  the  will^    And  that  upon  or  soon  after  the  death  of  the  said  tes- 

tator,  to  wit,  on  or  about  the day  of ,  the  said  Samuel 

Short  and  William  West — the  executors  named  in  the  will  —  duly 
proved  the  said  will  in  the  prerogative  court  of  Yorky  and  took  upon 
themselves  the  burthen  and  execution  thereof;  and  by  virtue  thereof 
possessed  themselves  of  all  the  said  testator's  real  and  personal 
estate,  goods,  chattels,  and  effects,  to  the  amount  of  ten  thousand 
pounds  and  upwards;  And  your  orator  further  showeth  unto  your 
Lordship,  that  he  hath  by  his  said  father  and  next  friend,  several 
times  since  his  said  legacy  of  three  hundred  pounds  was  due,  applied  to 
the  said  Samuel  Short  and  William  West  to  have  the  same  paid  or 
secured  for  your  orator's  benefit ;  and  your  orator  well  hoped  that 
the  said  Samuel  Short  and  William  West  would  have  complied  there- 
with, without  suit,  as  in  conscience  and  equity  they  ought  to  have 
done.^  But  now  so  it  is,  may  it  please  your  Lordship,  that  the  said 
Samuel  Short  and  William  West  combining  and  confederating  together 
to  and  with  divers  other  persons,  as  yet  to  your  orator  unknown, 
whose  names,  when  discovered,  your  orator  prays  may  be  herein 
inserted  as  defendants,  and  they  made  parties  hereto,  with  apt  words 

ech,'*  etc.,  '*^our  ot^XTXn  Jane  Doe ^  of/'  half  of  the  United  States  and  is  unau- 
etc,**the  wife  of  the  defendant y<7 An  thorized  by  statute,  unsanctioned  by 
Doe^  by  Samuel  Short,  of,"  etc.,  **her  precedent,  unsupported  by  the  author- 
next  friend."  ity  of  any  judicial  decision,  and  bad 

Municipal  Corporation,  —  "  Humbly  on   demurrer.     Att'y  Gen.  v.  Rum  ford 

complaining  showeth,*' etc.,  "yourora-  Chemical  Works,  32  Fed.  Rep.  624. 

tors   the   mayor,  aldermen  and   com-  A  proper  form  in  such  case,  however, 

monalty  of  the  city  of  Albany"  is  as  follows  : 

jWx//^rfVm/.  — A  bill  brought  by  next  "The   United  Sutes,   hy  Joseph   IV, 

friend  and  not  showing  the  party  to  be  McKenna,  its  Attorney  General,   and 

under  disability  is  insufficient  on  de-  fVallace  Macfarlane,  the  United  States 

murrer.     West  v.  Reynolds,  35  Fla.  317.  Attorney  for  the  Southern  District  of 

Partners,  —  The  individnal  names  of  New  York,  brings  this  its  bill  against 

mirtners  shall  be  set  out.     Brooks  v,  Richard  Roe^  a  citizen  of  the   city  of 

Hartman,   i   Heisk.  (Tenn.)  36.     For  New  York  in  the  district  aforesaid, 

precedent  of   commencement  by  sur-  **And   thereupon   your  orator  com- 

▼iving  partner  see  Davis  v,  Landcraft,  plains,"  etc. 

10  W.  Va.  722,  and  infra,  note  4,  p.  And  see  Bookwalter  v,  Clark,  10  Fed. 

464.  Rep.  793,  and  U.  S.  v,  Mullan,  10  Fed. 

fecial  Commissioner » —  For  precedent  Rep.  785,  for  cases  where  the  authority 

of  commencement  by  special  com  mis*  of  the  attorney  general  sufficiently  ap- 

sioner  see  Hunter  v.  Kennedy,  20  W.  peared. 

Va.  344,  and  infra,  note  4,  p.  464.  1.  Tht  Stating  Part  of  the  bill  con- 

United  States,  —  In  a  bill  brought  by  tains  a  statement  of  the  facts  and  cir- 

the  United  States  it  must  appear  from  cumstances  of  the  plaintiff's  case  and 

the  bill  that  the  United  States  appears  the    names    of    the    persons    against 

as  a  plaintiff  by  the  attorney  general,  whom  he  seeks  relief.     It  constitutes 

or  with  his  authority  by  the  district  the  real  substance  of  the  bill  and  in  it 

attorney  of  the   district  in  which  the  should  be  contained  an  averment  as  to 

bill  is  filed,  and  if  this  does  not  appear  every  material  fact  to  which  the  plain- 

the  bill  is  bad  on  demurrer.     U.  S.  v,  tiff  intends  to  offer  evidence,     i  Dan. 

Doughty,  7  Blatchf.  (U.  S.)425;  U.S.  Ch.   465;  Welf.    Eq.    100;    Story   Eq. 

V,  Throckmorton,  98  U.  S.  61.  PI.,  §  27.     This  part  of  the  bill  is  dis- 

And    an    information    or    bill    by  cussed  fully  in  the  notes  to  Forms  Nos. 

"  George  H.  Williams,  as  he  is  attor-  4266  to  4284,  infra.    See  also  the  title 

ney  general  of  the  United  Sutes  of  Bills  in  Equity,  3  Encyc.  of  PI.  and 

America,"  is  not  in  the  naine  and  be-  Pr.  335. 
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pretenses,  and  doings  of  the  said  confederates  are  contrary  to  equity 
and  good  conscience,  and  tend  to  the  manifest  injury  and  oppression 
of  your  orator:  In  tender  consideration  whereof,  and  for  that  your 
orator  is  remediless  in  the  premises,  at  and  by  the  strict  rules  of  the 
common  law,  and  is  only  relievable  in  a  court  of  equity,  where  mat- 
ters of  this  nature  are  properly  cognizable;^  To  the  end  therefore 
that  the  said  confederates  may  respectively,  full,  true,  direct,  and 
perfect  answer  make,  upon  their  respective  corporal  oaths,  according 
to  the  best  of  their  respective  knowledge,  information,  and  belief,  to 
all  and  singular  the  matters  and  charges  aforesaid,  as  fully  in  every 
respect,  as  if  the  same  were  here  again  repeated,  and  they  thereunto 
particularly  interrogated;  and  more  especially  that  they  may  respect- 
ively set  forth  and  Sscover,  according  to  the  best  of  their  knowledge, 
remembrance,  information  and  belief,  whether  the  said  testator 
Ituhard  Roe  duly  made  and  executed  such  last  will  and  testa- 
ment in  writing  of  such  date,  and  to  such  purport  and  effect  as  afore- 

Flint  V,  Field,  2  Anstr.  543  ;  Freichnecht  states  do  not  contain  this  clause.     For 

^.  Meyer,  39  N.  J.  Eq.  554 ;  StaiSford  v.  these  forms  see  infra^  Forms  Nos.  4273 

Brown,  4  Paige  (N.  Y.)  90.     And  the  and  4283. 

principle  that  a  fact  alleged  by  one  1.  The   Jorifdletiim   danie  -^  Getter^ 

pleader  and  not  denied  by  his  adver-  ally,  —  The  introduction  of  this  clause 

sary  shall    be    taken    as  true  applies  is  intended  to  give  the  court  jurisdic- 

when  the  fact  is  alleged  in  the  charg-  tion  of  the  suit,  but  is  wholly  unneces- 

in^r  and  not  in  the  stating  part  of  the  sary,  inasmuch  as  the  court  will  sus- 

bill.     Thomas  v,  Austin,  4  Barb.  (N.  tain  a  bill  without  the  clause  if  the 

Y-)  373f  which  case  **  furnishes  one  of  case  made  by  the  bill  is  clear  and  of 

the  few  instances  in  which  the  state-  equitable  jurisdiction,  while  the  addi- 

ment  of  a  fact  is  legitimately  reserved  tion  of  the  clause  is  of  no  avail  if  the 

for  the  charging  part  of  the  bill."  case  made  b^  the  bill  is  not  of  equita- 

In  a  Sworn  Bill  it  is  equally  perjury  ble  jurisdiction.    Story  Eq.  PI.,  $  34 ; 

for  the  complainant  knowingly  to  make  Coop.  Eq.  PI.  ir  ;  Lang.  Eq.  PL,  8  55; 

a   false    charge    or  averment    in    the  i  Barb.  Ch.  Pr.  36;  i  Dan.  Ch.  486; 

chariging  part  as  to  make  a  false  state-  Welf.  Eq.  103  ;  Mitf.  Eq.  35  ;  Marshall 

ment  in  the  stating  part  of  the  bill,  v,  Rench,  3  Del.  Ch.  239. 

Smiths.  Clark,  4  Paige  (N.    Y.)  368  ;  Use  Modijied  by  Statutes  and  Rules.— 

Thomas    v,    Austin,  4  Barb.    (N.   Y.)  In  man^  sutes  the  introduction  of  this 

273.  clause  IS  now   made  optional  or  ex- 

C/se  Modified  by  Statutes  and  Rules.  —  pressly  prohibited  by  statutory  enact- 
In  many  jurisdictions,  the  use  of  this  ment  or  rules  of  court. 
part  of  the  biU  has  been  made  optional  Alabama.  — Civ.  Code  (1886),  §  3422. 
or  expressly  forbidden  either  by  stat-  District  of  Columbia.  —  Rule  17,  Eq. 
ntory  enactment  or  rules  of  court.  Rules. 

Aiabama.—QX^.  Code  (1886),  §  3422,  Florida. —  ^xAfi  18,  Ch.  Rules. 

District  of  Columbia.  —  Rule  17,  Eq.  Maine.  —  Rule  4,  Ch.  Rules. 

Rules.  i1/br^/<z»//.  — Rule  15,  Ch.  Rules. 

Florida. — Rule  18,  Ch.  Rules.  Mississippi.  —  Anno.      Code     (1892), 

Afaine.  —  Rule  4,  Ch.  Rules.  §  527. 

Maryland.  —  Rule  15,  Ch.  Rules.  Hew  Hampshire.  —  Rule  3,  Ch.  Rules. 

Mississippi.-^  Kuno.     Code    (1892),  Pennsylvania.—  Rule  IV.,  Eq.  Rules. 

§  527-  .    Rhode  Island.  —  Rule  9,  Eq.  Rules. 

I^Tew  Hampshire  —  Rule  3,  Ch.  Rules.  Tennessee.  —Codit,  (189(6),  §  6124. 

Pennsylvania.  —  Rule  IV.,  Eq.  Rules.  Vermont  — Rule  4,  Ch.  Rules. 

RhaeU  Island.  —  Rule  9,  Eq.  Rules.  Federal  Courts.  —  Rule  21,  Eq.  Rules. 

Tennessee. — Code  (i89i5),  §  6124.  Massachusetts  and  IVest  Virginia. — 

Vermont.  —  Rule  4,  Ch.  Rules.  The  sUtutory   forms  of  bills  in  these 

Federal  Courts. —  Rule  21,  Eq.  Rules,  states  do  not  contain  the  jurisdictional 

Massachusetts  and  West   Virginia. —  clause.     For  these   forms    see    infra^ 

The  statutory  forms  of  bills  tn  these  Forms  Nos.  4273  and  4283. 
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said,  and  thereby  bequeathed  to  your  orator  such  legacy  of  three  hun- 
dred pounds  as  aforesaid,  or  any  other,  and  what  last  will,  of  any 
other,  and  what  date,  and  to  any  other,  and  what  purport  or  effect 
particularly,  and  that  they  may  produce  the  same,  or  the  probate 
thereof,  to  this  honorable  court,  as  often  as  there  shall  be  occasion; 
and  whether  by  such  will,  or  any  other,  and  what  will,  the  said  tea- 
Utor  appointed  any  and  what  other  executors  by  name,  and  when  the 
said  testator  died,  and  whether  he  revoked  or  altered  the  said  will 
before  his  de^th,  and  when,  and  before  whom,  and  in  what  manner, 
and  whether  the  said  confederates,  or  one,  and  which  of  them, 
proved  the  said  will,  and  when,  and  in  what  court,  and  that  they 
may  respectively  set  forth  whether  your  orator,  by  his  said  father  and 
next  friend,  hath  not  several  times,  since  his  said  legacy  was  payable, 
applied  to  them  to  have  the  same  paid  or  secured  to  be  paid  for  his 
benefit,  or  to  that  effect;  and  whether  the  said  confederates  or  one, 
and  which  of  them,  refused  or  neglected  to  comply  with  such  your 
orator's  requests,  and  for  what  reasons  respectively,  and  whether 
such  refusal  is  grounded  upon  the  pretenses  herein  before  charged, 
or  any,  and  which  of  them,  or  any  other,  and  what  pretenses  particu- 
larly, and  that  the  said  confederates  may  admit  assets  of  their  said 
testator  come  to  their  hands  sufficient  to  satisfy  your  orator's  said 
legacy,  and  subject  thereto,  or  otherwise  may  set  forth  a  particular 
account  of  the  real  and  personal  estate,  goods  and  effects  of  which 
the  said  testator  died  possessed  or  entitled  unto,  and  the  particulars 
whereof  the  same  consisted,  and  the  values  thereof,  and  how  much 
thereof  they  have  applied  in  discharge  of  his  the  said  testator's 
debts,  legacies,  and  funeral  expenses,  and  to  whom  and  for  what 
paid,  and  what  is  become  thereof  particularly,  and  whether  the  said 
testator  did  not  die  possessed  of  real  and  personal  estates,  goods 
and  effects  to  the  value  of  ten  thousand  po^inds,  or  what  other  value, 
and  whether  the  same  was  not  much  more  than  would  pay  all  his  just 
debts,  legacies  and  funeral  expenses,  and  that  they  may  also  set 
forth  a  just  and  true  account  of  all  such  debts  and  sums  of  money 
as  were  really  due  and  owing,  by  and  from  their  said  testator,  at  the 
time  of  his  death,  and  to  whom  by  name,  and  on  what  security  or 
securities,  and  how,  and  on  what  account  such  debts  were  respectively 
contracted,  and  which  of  them  now  remain  unpaid  and  unsatisfied;^ 
and  that  they  may  be  compelled  by  a  decree  of  this   honorable 

1.  Tha  Intamgatlii^  Put —  Ciiur-  of  the  matters  most  essential  to  be  an- 
ttlly. — Tbis  part  coasists  of  a  prayer  swered,  addinstotbeinquiry,aftere«cll 
that  Ihe  defendants  may  answer  all  the  fact,  an  ini^uiry  of  the  several  drcum- 
matters  contained  in  the  former  part  of  stances  which  may  be  attendant  upon 
the  bill  not  only  according  to  their  it,  and  the  variations  to  which  it  may- 
positive  knowledge,  but  also  according  be  subject,  with  a  view  to  prevent 
ID  their  remembrances  or  information  .evasion  and  compel  a  full  answer, 
they  may  have  received,  or  a  belief  Story  Eq.  PI.,  §  3S  i  I  Dao.  Ch.  487  ; 
they  have  been  enabled  to  form  on  Ihe  Miles  v.  Miles,  37  N.  H.  44;  ;  Eberly 
subject.  Story  Eq.  PI.,  S  35  ;  i  Dan.  v.  Groff,  at  Pa.  St.  as'- 
Ch.  486.  But  these  must  be  founded  upon  tbe- 

Sftcial   iHttrrogatarits.  —  It    U    Ihe  statements  or  charges  in  the  bill  and 

general  practice  to  add  to  the  general  re-  cannot  be  considered   more   extensive 

quisition  that  the  defendants  should  an-  than  the  propositions  out  of  which  they 

M  of  the  bill  •  repetidoa  arise.     Story  Eq.  PI.,  §  36 ;  Coop.  Eq. 
«U  Volnme  3. 
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court  to  pay  your  orator's   said  legacy  of  three  hundred  pounds, 
and  that  the  same  may  be  placed  out  at  interest  for  your  orator's 

benefit,  until  your  orator  attains  his  age  of  twenty-one  years,  and 

PL  xa ;  Att'y  Gen.  v.  Whorwood,  x  Vet.  relief.    Ames  v,  Kinff,  9  Allen  (Mass.) 

53s ;  Muckleston  v.  Brown,  6  Ves.  Tr.  358,  eitittg  Methodist  Episcopal  Church 

63 ;  James  v,  McKemon,  6  Johns.  (N.  v.    Taques,   i  Johns.  Ch.  (N.  Y.)  74 ; 

Y.)  S43 ;  Woodcock  v.  Bennet,  x  Cow.  Welf.  Eg.  1O4,  X05  ;  Partridge  v.  Ilay- 

(N.  Y.)  743 ;  Mechanics'  Bank  v.  Levy,  craft,  ix  Ves.  tr.  574 ;  Mitf.  Ch.  50,  $1. 

3  Paige  (N.  Y.)  606 ;   Cowles  9.  Bu-  A  prayer  that  the  defendants  each 

chanan,  3  Ired.  Eq.  (N.  Car.)  574 ;  Kisor  be  required  '*  to  answer  unto  the  prem« 

V.  Standfer,  Wright  (Ohio)  333  ;  Fuller  ises  "  is  a  good  general  interrogatory. 

V.  Knapp,  34  Fed.  Rep.  loa     Nor  can  McClaskey  v.  Barr,  40  Fed.  Rep.  561, 

they  be  based  upon  mere  suggestions  eiHng  Ames  v.  King,  9  Allen  (Mass.)  358. 

in  the  preceding  parts  of  the  bill,  where  May  be  Omitted.  — The  introduction 

the  facts    are  required  to  be  within  of  this  part  of  the  bill  does  not  appear 

complainant's  own  knowledge  or  from  to  be  absolutely  necessary,  althoug^h  it 

what  he  is  informed  and  can  swear  he  is   the   almost    universal    practice   to 

believes  to  be  true.     Grim  v,  Wheeler,  insert  it,  except  in  friendly  suits,  and 

3  Edw.  Ch.  (N.  Y.)  335.  although  in  at  least  one  case  (Shed  v. 

But  a  variety  of  questions  may  be  Garfield,  5  Vt.  41)  a  total  omission  of 

founded  on  a  single  charge  in  the  bill,  this  part  was  held  to  be  a  fatal  defect, 

provided    they  are    relevant    thereto.  Story  Eq.  PI.,  %  38  ;  Coop.  Eq.  PI.  13 ; 

Story  Eq.  PI.,  §  37  ;  Coop.  Eq.  PI.  13  ;  Lang.  Eq.  PL,  ^  55  ;  Marshall  v.  Rench, 

Faulder  t.  Stuart,  11  Ves.  Jr.  396  ;  Bui-  3  Del.  Ch.  339;  Miles  v.  Miles,  37  N. 

lock  v.  Richardson,  11  Ves.  Jr.  375.  And  H.  445  ;  Eberly  v.  Grofif,  3i  Pa.  St.  351. 

it  is  sufficient  to  entitle  a  complainant  Use  Modified  by  Statutes  and  Rules,  — 

to  an  answer  to  an  interrogatory  that  In  several  jurisdictions  the  introduc- 

it  is  founded  upon  a  statement  set  up  tion  of  this  part  of  the  bill  has  been 

merely  as  evidence  in  support  of  the  either  expressly  prohibited  or  else  made 

main  charges  contained  In   the    bill,  optional,  except  in  certain  cases. 

Mechanics'  Bank  v.  Levy,  3  Paige  (N.  Florida. ^ViysXt  3X,  Ch.  Rules. 

Y.)  606.  Maine,  ^  Rule  4,  Ch.  Rules. 

Exhibits  referred  to  in  the  Interrogate  Maryla9id.'—K\i\^  1 5,  Ch.  Rules. 

ing  Part  should  be  so  accurately  de-  Massachusetts.  ^~''p}j^>,    Stat.    (Supp. 

scribed  as  to  enable  the  adverse  party  x888),  p.  136,  §  lo. 

to  know  what  is  intended  to  be  proved  Mississippi.'^ Anno.   Code  (1893),  § 

and  to  put  him   on  all  due  inquiry.  537. 

Troup  V,  Haight,  6  Johns.  Ch.  (N.  Y.)  //ewIfampshire.^RvLles,  Ch.  Rules. 

33$.  Pennsylvania.  —  Rule  IV. ,  Eq.  Rules. 

General   Interrogatories    Held  Suffix  Vermont.  —  Rule  4,  Ch.  Rules. 

cient,  —  A  prayer  ^  that  the  defendant  Federal  Courts.  —  Rule  40,  Eq.  Rules, 

may  full  answer  make  to  all  and  singu-  Am'd  Dec.  Term,  1850. 

lar  the  premises,  fully  and  particularly.  Prescribed  Forms.  —  In  some  jurisdic* 

as  though  the  same  were  repeated,  and  tions  the  form  of    the    interrogating 

he    specially  interrogated,   paragraph  part  is  prescribed  by  rule  of  court, 

by  paragraph,  with  sums,  dates,  and  Alabama.  —  Rule  13,  Ch.  Rules, 

all  attending  circumstances  and  inci-  Florida.  —  Rule  33,  Ch.  Rules, 

denul  transactions,"  entitles  the  plain-  Federal  Courts.  —  Rule  43,  E<{.  Rules, 

tiff  to  as  full  a  disclosure  as  if  he  had  Foot  Note  to  Bill. —  In  some  jurisdic- 

interrogated  the  defendant  as  to  every  tions  the  complainant  is  required  to  add 

fact  stated  in  the  bill.   Methodist  Epis-  a  foot-note  to  his  bill  specifying  the 

copal  Church  v.  Jaques,  i  Johns.  Ch.  various  interrogatories  to  be  answered 

(N.  Y.)  65.  by  each  defendant. 

A  prayer  *'  that  the  defendant  be  held  Alabama.  —  Rule  11,  Ch.  Rules  (Civ. 

to    answer  the    matters  hereinbefore  Code  (1886),  p.  8X3.) 

alleged  "  is  held  to  be  a  good  general  Florida. — Rule  34,  Ch.  Rules, 

interrogatory  within  a  chancery  rule  Federal  Courts. — Rule  41,  Eq.  Rules* 

requiring  the  bill  to  conclude  with  a  When  Defendant  Need  Not  Answer.-^ 

general  interrogatory,  though  coupled  See  as  to  this  the  title    Answers  in 

with  a  prayer  for  process  and  followed  Equity  Plxading,  i  Encyc  of  Pi.  and 

by  ^  prayer  for  specific  and  general  Pr.  874. 
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that  the  said  three  itttuireJ  pounds  may  then  be  paid  him,  and  that, 
in  the  mean  time,  the  interest  thereof  may  be  paid  to  your  orator's 
said  father,  Jamts  Doe,  toward  the  maintenance  of  your  orator;  and 

that  your  orator  may  have  such  further  and  other  relief  in  the 
premises  as  the  nature  of  this  case  shall  require,  and  as  to  your  Lord- 
ship shall  seem  meet.^     May  it  please  your  Lordship,  to  grant  unto 

I.  Th*FT>rMfaTS«ll«f  — (JffUTo///.—  James  f.  Bird,  S  Leigh  (Va.)  513.     See 

This  part  of  Ihc  bill  otdinarilj'  coosiits  also  Prewit  v.   Graves,  >;  J.  J.   Marsh. 

<A  A   prayer  for   the  specific   relief   to  (Ky.)  T95  ;  Oldham  v.  Woods,  3  T.  B. 

which  the  plaintiff  thinks  himself  en-  Mon.  (Ky.)  47  ;  Bolware  v.  Craig,  Lilt. 

titled  together  with  a  prayer  for  general  Sel.  Cas.  (Ky.)  407  ;  WhitAeld  v.  Cates, 

telief   in   the   discretion  of  the  court.  6  Jones  Eq.  (N.  Car.)  140. 

Story  Eq,  PI.,  S40;  Coop.   Eq.  PI.  13.  5ji>mW  A'^/.e/vl/™'. —Where  the  bill 

14;  Lang.  Eq.  PI..  ^61:  i  Dan,  Ch.  4S9.  prays  for  special  relief,  without  adding 

IVaiviri  andOff^rt.  —  U,  for  the  pur-  the  prayer  for  general  relief,  no  relief 

pose  of  having  a  discovery  to  which  he  can  be  granted  beyond  that  specially 

would  not   otherwise  be  entitled,   the  prayed,  unless  the  plaintiff  amends  his 

plaintiff  desires  to  waive  the  benefit  of  bill.     Driver  v.   Fortncr,  5  Port.  (Ala.) 

B  penalty  or  forfeiture,  or  where,  as  a  26  ;  Wyatt  i'.  Greer,  4  Stew.  Si  P.  (Ala.) 

condition  precedent  to  relief,  the  plain-  318  ;  Dews    v.   Cornish,   ao   Ark.  336  ; 

tiS  is   required  to   offer   to  do  equity,  Townshend  v.  Duncan,  3  Bland  (Md.) 

such  waiver  or  offer   is  made  in  this  49  ;  Lingaov.  Henderson,  i  B1and(Md.) 

Kn  of  the  bill.     3  Encyc.  of  PL  and  136;  Halsted  v.   Meeker.  iS  N.  J.  Eq. 

,  346.  136;  McCrtim   v.  Lee,  38  W.  Va.  591  ; 

SfeHalanJ  General  ftilief.  —  Under  a  Laird  v.  Boyle,  3  Wis.  431  ;  Adams  v, 

prayer  for  special  and  also  for  general  Keblor  Milling  Co.,  36  Fed.  Rep.  an. 

relief,  If  the   special   relief  cannot  be  But  the  court   may  give  appropriate 

granted,  the  court  may  under  the  gen-  relief  which  is  of  the  same  character  as, 

oral   prayer   grant   any   proper    relief  but  less  extensive  than,  that  which  is 

consistent  with  Che  case  made  by  the  prayed  for.     Camden  Horse  R.  Co.  v. 

the  bill.   Story  Eq.  PI.,  §40  ;  Coop.  Eq.  Citizens'  Coach  Co.,  31   N.  J.  Eq.  536  ; 

PL  13,  14  ;  )    Dan,  Ch.  49a ;  Kelly  v,  Kupfctman   v.    McGehee,  63  Ga.  aji. 

Maguire,  15  Ark.   555,    nling  Book  v.  And   when  the  prayer  is  good  in  sub- 

Bronaugh,  13   Ark.   183;  Enfield  Toll  stance,  but  Informal,  and  (he  proceed- 

Brldge  Co.  f.  Hartford,  etc.,  R,  Co.,  17  ings   are  sufficient   in   other   respects, 

Conn.  65  ;  Hart   v.  Granger,   I  Conn,  the   court  may  act  upon  it.     Miller  v. 

168  ;  Simplot  v.  Simplot,  14  Iowa  455  ;  Saunders.  18  Ga.  494. 

Repplier  r.  Buck,  S  B.  Mon.  (Ky.)  98  ;  Genetal  Relief  Alene.  —  It   has   been 

Bailey   v.   Burton,   S    Wend.    (N.    V.)  said  that  a  prayer   for  general  relief, 

339  :  Innes  v.   Evans,  3  Edw.  Ch.  (N.  without  the  prayer  for  the  special  relief 

y.)  455  ;  Wilkin  v.  Wilkin,  r  Johns.  Ch.  to  which  the  plaintiff  supposes  himself 

(N.   Y.)    Ill  i  Webscer    v.    Harris,    16  entitled,   is  sufficient.     Story  Eq.  PI., 

Ohio  S03  ;  Miami  Exporting  Co.  v.  U.  §41  :  Coop.  Eq.  PI.   14  ;  Wilkinson  v. 

S.  Bank,  Wright  (Ohio)  249  ;  Brown  v.  Beal,  4  Madd.  408;  Grimes  t/.  French, 

M'Donald,    i    Hill   Eq.   (S,   Car.)   397,  3  Atk.  141  i  Cook  v.  Martyn,  3  Atlc.  3, 

See  also  the  cases  cited  infra  in  Forms  In  which  case   Lord  Hardwicke  said  : 

Nos.  4266  to  4284.  "  Mr.  Robins,  a  very  eminent  counsel, 

In  not  a  few  cases,  however,  It  has  used  to  say  general  relief  was  the  best 
been  held  that  such  relief  can  be  granted  prayer  next  to  the  Lord's  prayer." 
only  when  not  inconsistent  with  the  This  general  statement  is  not,  bow- 
special  relief  prayed  In  the  WH.  Flor-  ever,  strictly  true,  as  the  writ  offu/jri-af, 
enc«  Sewing  Mach.  Co.  v.  Zeigler,  jS  injunction,  etc.,  will  not,  as  a  rule,  be 
Ala.  315  ;  Thomason  v.  Smithson,  7  granted  unless  specially  prayed.  Story 
Port.  (Ala.)  154  ;  Marine  &  F.  Ins.  Eq.  PL,  §41  ;  3  Encyc.  of  PI.  and  Pr. 
Bank  v.  Early.  R.  M.  Charlt.  (Ga.)  347.  And  in  some  jurisdictions  the 
380;  Busby  IT.  Litdelield,  31  N.  Hiaoo  ;  prayer  for  relief  is  required  by  rules  o; 
Stone  V.  Anderson,  96  N.  H.  512 .  Ren-  court  to  contain  a  prayer  for  such  spe- 
nie    V.    Crombie,    11    H,    J.  Eq.  470;  cia]  process. 

Franklin  v.  Osgood,  14  Johns.  (N.  Y.)  Dtsiriit  e/Cc/iimMd.  — Rule  3a,  Eq 

537;  Tarbell  v.   Durant,  61  Vt.   519;  Rules. 
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your  orator  his  Majesty's  most  gracious  writ  of  subpoena  to  be 
directed  to  the  said  Samuel  Short  and  William  West  thereby  com- 
manding them  at  a  certain  day  and  under  a  certain  pain  therein  to 
be  inserted,  personally  to  be  and  appear  before  your  Lordship  in  this 
honorable  court,  then  and  there  to  answer  the  premises,  and  to  stand 
to  and  abide  such  order  and  decree  therein,  as  to  your  Lordship  shall 
seem  agreeable  to  equity  and  good  conscience.^ 
And  your  orator  shall  ever  pray,  etc. 

Floritla, — Rule  25,  Ch.  Rules.  parts  of  the  bill   they  are  specifically 
Rhode  Island.  —  Rule  9,  Eq.  Rules.  named    and  described  as   defendants 
Vermont.  —  Rule  5,  Ch.  Rules.  with  sufficient  certainty.     McKenzie  v. 
Federal  Courts.  —  Rule  21,  Eq.  Rules.  Baldridge,  49  Ala.  564,  where  the  bill 
Entire  Omission  0/ Prayer — Where  the  prayed  that  the  defendant  "jbe  made  a 
hill  contains  no  prayer  for  relief,  either  party  defendant  to  this  bill."   Alley  v. 
specific  or  general,  an  essential  part  of  Quinter,  McArthur  &   M.  (D.  C.)  390; 
the  bill  is  omitted,  without  which  no  Sheridan   v.  Cameron,  65    Mich.    680; 
decree  can  be  rendered  in  favor  of  com-  Brasher  v.  Van  Cortlandt,  2  Johns.  Ch. 
plainant.     Driver  v.    Fortner,  5  Port.  (N.  Y.)  245;  Elmendorf  v.  DeLancey, 
(Ala.)9  ;  Dews  v.  Cornish,  20  Ark.  336  ;  Hopk.  (N.  Y.)  555;   Ferguson  v.  Hass, 
Perry  v.   Perry,  65  Me.  401 ;  Eaton  v.  Phil.  Eq.  (N.  Car.)  113.     And  in  some 
Breathett,  8  Humph.  (Tenn.)  536.     But  jurisdictions  it  is  provided  by  statute  or 
the  objection  has  been  held  to  be  not  rules  of  court  that  the  prayer  for  pro- 
available  after   the    defendants    have  cess  may  be  wholly  omitted,  at  least 
answered   the   allegations  in   the  bill  in  certain  cases. 

and  submitted  themselves   to   the  de-  Massachusetts.  —  Pub.    Stat.    (Supp. 

cree  of  the  court.     Smith  v.  Smith,  4  1888),  p.  126,  §  10. 

Rand.  (Va.)  99.  New  Hampshire. —  Rule  3,  Ch.  Rules. 

1.  The  Frayar  for  Prooeei  —  Generally.  Omission   Cured  by  Appearance.  —  It 

"  This  part  of  the  bill  should  contain  has  been  held  that  an  omission  to  name 

the  names  of  all  persons  who  are  in-  the  parties  in  the  prayer  for  process  is 

tended  to  be  made  parties,  for  it  is  a  gen-  cured  by  the  parties  appearing  and  de- 

«ral  rule  that  none  are  parties,  although  fending.     Majors  v.  McNeilly,  7  Heisk. 

named  in  the  bill,  against  whom  pro-  (Tenn.)  300 ;   Buerk  v.  Imhaeuser,  8 

cess  is  not  prayed.     Story  Eq.  PI.,  §44;  Fed.  Rep.  457.    Contra^  Hoyle  v.  Moore, 

Blake  Ch.  Pr.  ao;    Coop.  Eq.  PI.  16;  4  Ired.  Eq.  (N.  Car.)  175. 

Windsor  V.  Windsor,  Dick.  707;  Fawkes  Executors ^  Devisees^    etc.  —  If  a   per- 

V.   Pratt,    I    P.    Wms.    592;    Keen    v.  son  be  properly  described  as  executor, 

Jordan,  13  Fla.  327;  Hoyle  v,  Moore,  4  devisee,  etc.,  in  other  parts  of  the  bill,  he 

Ired.    Eq.    (N.    Car.)    175;    Wright  v.  need  not  be  so  described  in  the  prayer 

Wright,  8   N.  J.  Eq.  143;   Brasher  v.  for  process.     Evans  v.  Evans,  23  N.  J, 

Van  Cortlandt,  2  Johns.  Ch.  (N.  Y.)  242;  Eq.  71 ;  Plant  v.  Plant,  44  N.  J.  Eq.  iS; 

Carlsbad  v.  Tibbets,  $1  Fed  Rep.  852;  White  v.  Davis,  48  N.  J.  Eq.  22.     See, 

Goebel  v.  American   Railroad  Supply  however.  Carter  v.  Ingraham,  43  Ala. 

Co.,  55  Fed.  Rep.  825.  78. 

Required  by  Rules  of  Court. — The  in-  Against    United  States  or  a  State. — 

sertion   of  defendants'   names   in   the  Where  the  United  States  or  a  state  is  a 

prayer  of  process  is  required  in  many  party  defendant,  the  bill  does  not  pray 

jurisdictions  by  rules  of  court.  any  subpoena,  but  that  the  district  attor- 

Alabama. —  Rule  18,  Ch.  Rules.  ney  of  the  United  States  or  the  attorney 

District  of  Columbia.  —  Rule  21,  Eq.  general  of  the  state,  being  served  with 

Rules.  a  copy  of  the  bill,  may  appear  and  put 

Florida.  —  Rule  26,  Ch.  Rules.  in  an  answer   thereto.     Mitf.  Eq.   PI. 

Maryland.  —Rule  i6,  Ch.  Rules.  37;  Willis  Eq.  PI.  7;  i  Barb.  Ch.  Pr.  38. 

Rhode  Island.  —  Rule  9,  Elq.  Rules.  Against  a  Peer.  — Where  the  defend- 

Vermont.  —  Rule  6,  Ch.  Rules.  ant  was  a  peer  of  the  realm,  before 

Federal  Courts.  —  Rule  23,  Eq.  Rules,  subpoena  issued  against  him   he  was 

Omission  when  Not  Fatal. —  But  a  fail-  entitled  to  be  informed  by  a  letter  from 

ure  to  name  the  defendants  in  this  part  the  Lord  Chancellor  that  the  latter  had 

•of  the  bill  has  often  been  held  not  to  been   filed.     This   letter   was   called  a 

render  the  bill  defective,  where  in  other  letter  missive,  and  had  to  be  accompa- 
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ALABAHA. 

Ponn  No.  436$. 

To  the  Honorable  Thomas  Cobbi,  Chancellor  for  the  Northwester 
Chancery  Division,  at  Bsrmit^ham,  Alabama:* 

nied  by  a  copy  al  the  bill.     The  prarer  in  person,  it  seema  doubtful  if  the  bi 

for  process  in  such  otset  wm  as  fol-  need  be  sigoed  by  conntel.      i  Ho( 

lows:  "  May  it  please  your  Lordship  to  Ch,  Pr.  97;  1  Foster,  Fed.  Pr.   (ad  ed. 

grant  unto  your  orator  your  Lordship's  gS6.     And  in  Massoikuselts  and  Mick 

letter  missive,  to  be  directed  to  the  said  gan  the  bill  may  be  signed  by  the  part 

£arl  ef  Hardtipiki,    directing   him   to  or  his  attorney  and  shall  not  requii 

appearand  answer  your  orator's  said  any  other  signature.     Mass.  Pub.  Sea 

bill,     and     In     default     thereof     his  ^upp.  1888),  p,  136.  g   10;  Rule  I,  CI 

Majesty's  most  gracious   writ  of  sub-  Rules  Mich.     Such,  too,  was  the  fonn< 

poena,'  etc.  practice  in  Canntiticul.     3  Rev.  Swift' 

Imprr/ccI  rrayeri.  —  ytnOM  caooot  Dig.   7a8, 

be  made  parties  lo  a  bill  In  equity  by  UntUrwritten  by  Ansthtr,  Insuglritu 

designating  them  In  the  prayerior  pro.  — Where  the  name  of  counseris  ur 

cess    by   fictitious    names.     Kentucky  derwritten  by  another  person,  whetht 

Silver  Min.  Co.  c.  Day,  a  Sawy.  (U.  S.)  with  assent  of  counsel  or  not,  it  is  ii 

46S,  in  which  case  process  of  subpoena  sufficient.     Davis  v,  Davis,  19  N.  J.  Ec 

was  prayed  for  to  be  "directed  to  K.  iSa 

H.  Day,   Thomas  J.   Andrews,  W.  H.  Firm     A'uMr.  — But    a    firm     nam 

Clark,  and  the  one  hundred  and  fifty  signed  bv  one  of  the  partuera  is  sufl 

other  persons  of  whose  names  the  com-  cient.     Hampton  v.  Coddington,  aB  ^ 

plainant  is  ignorant,   who  are   desig-  J.  Eq.  JJ7. 

nated   herein    each    by   the    name   of  PriHled Siptature.  —  Aprinted  signi 

Jekn  Doc."  ture  isinsufficienL   Eveland  f.  Stephei 

A  prayer  "  that  the  clerk  be  ordered  son,  45  Mich.  394. 

to  Issue   subpanas  to  the  proper  de-  Bill  by  (/nittii  States.  —  A  proper  sl( 

tendants."   without   naming   them,   is  nature  when   the  bill  is  by  the  Unite 

insufficient.     Hoyle  v.   Moore,  4  Ired.  States  Is  as  follows  ; 

Eq,  (N.  Car.)  I7S.  "  7<"fP''  »".  MtKcnua, 

Where  the  prayer  for  process  names  "  Attorney  GeneraL 

the  defendant  but  describes  him  "of  "  JVallaet  AfatFarlatu, 

said  countv,"  and  two  counties  are  re  "  U.  S.  Att'y  SouJk.  Dist.  /f.  Y. 

ferred  to  in   the  preceding  part  of  the  "  Jtremiah  Maiait, 

bill  and  It  does  not  appear  of  which  Counsel  for  Plainlifl." 

county  the  defendant  is  a  resident,  the  This  form  is  given  in   Foster's   Fe< 

bill  Is  defective.     Sims  v.  Sims,  50  Ga.  Prac.  1109.     See  other  forms  in  Multa 

57a.  V.  U,  S.,  iiB  U.   S.  375;  Att'y  Gen.    1 

HgningXm  —  C^iHni/iy.  — Every  bill  Rumford    Chemical    Works.   33     Fei 

roust   have   the   signature   of   counsel  Rep.  617. 

annexed    10   it.     Story   Eq.   PI.,  §  47;  Bill  by  aiy  or  CerperaiioK.  —  K  bi 

Cooper  E^,  PI.  18.  where  it  is  said  that  lawfully  brought  in  the  name  of  a  cit 

this  practice  arose  in  the  time  of   Sir  may  be  signed  by  the  mayor.     Taui 

Thomas   More  in   consequence   of  an  con  v.   Taylor,  116  Mass.  355.     And 

order  made  by  him.     And  such  signa-  signed   by  counsel  need  not  have   tt 

turc  is  now  very   commonly  required  corporate  seal  of  the  city  or  corporatiti 

by  rules  of  court  or  statute.  annexed.     Moundsville  v.  Ohio  Riv< 

.,4/aJan.t.  — Rule  14,  Ch.  Rules.  R.     Co.,    37    W.    Va.    ga.     See     alt 

District  of  Celumbia.  —  'KvLXc  19,  Eq.  George's  Creek  Coal,  etc.,  Co.  v.   De 

Rules.  mold.  I  Md.  Ch.  371;   Mallory  v.  Vai 

/'ibn'db.  —  Rule  17,  Cb.  Rules.  derheyden,  3  Barb.  Ch.(N.  Y.)9. 

MaiHt,  —  Rule  18,  Ch.  Rules.  Remedy  vrim  Omitted.  —  See  3  Eocy 

J/ijnVji>/i.— Anno.  Code (iS9a),g;as,  of  PI.  and  Pr.  371. 

Nnojfrtfy.  —  Rule  48.  Ch.  Roles.  VeriStaHsn.  —  See  as  to  the  veriGc 

JihaJt  Itland.  —  Rule  g.  Eq.  Rules.  tloa  of  bills  in  equity  Forms  Nos.  431 

Vermont.  —  Rule  8,  Ch.  Rules.  to  4384,  infra,  and  also  the  title  Vu 

Federal  Courts.  —  Rule  a4,  Eq.  Rules.  ncATiOWS. 

fjKc^AMtf.  — Where  the  plalntiS  sues  1.  Ths  AddrMi.  —  The   bill  miiu    1 
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Your  orator,*  John  Doe^  of  the  county  of  Jefferson^  respectfully 
represents  unto  your  Honor  that  (Here  set  out  a  clear  and  orderly  state- 
ment of  the  facts  upon  which  the  suit  is  based).^  To  the  end,  therefore, 
that  the  said  defendants  may  show  why  your  orator  should  not  have 
the  relief  hereby  prayed,  and  may,  upon  their  respective  oaths,  and 
according  to  the  best  and  utmost  of  their  knowledge,  remembrance, 

addressed    to    the    chancellor    of  the  v.  Duren,  3  Ala.  251.    Thus  an  allega- 

-division   in  which   the  same  is  filed,  tion  that  the  complainant  is  **  advised 

Ala.  Civ.  Code  (18S6),  §  3418.  and  believes/'  without  more,  is  insuffi- 

1.  Tilt  latrodiifltioiL  —  When  filed  by  cient.  Jones  v,  Cowles,  36  Ala.  6ia; 
a  woman,  this  part  of  the  bill  need  not  Reed  v.  Walker,  18  Ala.  332.  And  so 
show  whether  she  is  married  or  single,  of  an  allegation  that  he  is  **  informed 
Paige  V,  Broadfoot,  100  Ala.  610.  and  believes."  Nix  v.  Winter,  35  Ala. 
Nor  is  it  necessary  in  this  part  of  the  309;  Lucas  v.  Oliver,  34  Ala.  626;  Cam- 
bill  to  explain  the  plaintiff's  connection  eron  v,  Abbott,  30  Ala.  416.  But  an 
with  or  relation  to  the  matters  in  re-  averment  of  facts  on  information  and 
spect  of  which  the  suit  is  brought,  belief  is  sufficient.  Lucas  v.  Oliver,  34 
Savannah,  etc,  R.  Co.  v,  Lancaster,  63  Ala.  626;  Nix  v.  Winter,  35  Ala.  309. 
Ala.  561.  And  uncertainty  in  immaterial  allega^ 

8.  Tht  Statlag  Part — Generally, —  tions  constitutes  no  ground  of  demurrer 
The  bill  must  contain  a  clear  and  if  the  substantial  allegations  in  proof 
orderly  statement  of  the  facts  on  which  entitle  the  complainant  to  the  relief 
the  suit  is  founded  without  prolixity  or  prayed.  Caple  v,  McCoUum,  37  Ala.  461. 
repetition.  Ala.  Civ.  Code  (1886),  §  Alternative  Averments^  when  Permis^ 
3422;  Seals  V,  Robinson,  75  Ala.  363;  sible. — Alternative  averments  are  in- 
Goldsby  v.  Goldsby,  67  Ala.  560;  sufficient  unless  each  alternative  pre- 
Rapier  v.  Gulf  City  Paper  Co.,  64  Ala.  sents  a  case  entitling  the  complainant 
340;  Savannah,  etc.,  R.  Co.  v.  Lancas-  to  the  relief  he  seeks.  Lyons  v.  Me- 
ter, 62  Ala.  555;  Flewellen  v.  Crane,  58  Curdv,  90  Ala.  497;  David  v.  Sheppard, 
Ala.  629;  Cakalan  v,  Monroe,  56  Ala.  40  Ala.  587;  Lucas  v,  Oliver,  34  Ala. 
305;  Duckworth  v.  Duckworth,  35  626;  Andrews  v,  McCoy,  8  Ala.  920. 
Ala.  7a  But  it  is  clearly  permissible  for  a  com- 

Must  Support  Decree  fro  Con/esso,  —  plainant  to  aver  that  one  or  the  other 

The  allegations  in  the  bill  must  be  such  of  two  alternative  statements  is  true 

that  if  they  are  admitted  as  true  they  when  each  of  the  statements  entitles 

will  make  a  case  within  the  jurisdiction  the  partv  to  the  same  relief.     Rives  t/. 

of  the  court  and  entitle  the  plaintiff  to  Walthall,   38  Ala.   329;   Thomason  v, 

relief.     Danner  v.  Brewer,  69  Ala.  191;  Smithson,  7  Port.  (Ala.)  144. 

Lockard  v»  Lockard,  16  Ala.  430.  Multifariousness,  —  Unless  taken  by 

l/f^necessary    Averments, — The     bill  demurrer,  objection  to  a  bill  because 

mast  not  aver  any  combination  or  con-  of  multifariousness  must  not  be  enter- 

federacy  between    the  defendants   or  tained.     Ala.  Civ.  Code  (1886),  §  3433. 

others,  the  insufficiency  of  the  remedy  Exhibits,  —  Copies  of  all  documents 

at  law,  or  charge  pretenses  by  the  de-  appended  as  exhibits  shall  be  deemed, 

fendants.    Ala.  Civ.  Code  (1886),  g  3422.  taken  and  held  to  be  a  part  of  the  bill. 

.^tf/^^rj^i/Pr^?*;/.  —  Whileitisneces-  Rule   17,   Ch.   Rules  (Ala.  Civ.  Code 

sary  to  allege  the  facts  upon  which  the  (1886),  p.  813). 

relief    is    sought,   yet  when   proof  of  Effect  of  Blanks,  —  Bills  which  con- 

these  facts  consists  of  admissions  of  tain  blanks  shall  be  considered  defect- 

the  opposite  party  it  is  not  necessary  ive  and  may  be  ordered  to  be  taken 

to  allege  in  the  bill  that  such  admis-  from  the  file.     Rule  10,  Ch.  Rules  (Ala. 

sions  were  made.     Bishop  v.  Bishop,  Civ.  Code  (1886)  p.  812).     But  such  de- 

13  Ala.  475;  Brandon  v.  Cabiness,  10  fects  are  not  causes  of  demurrer  unless 

Ala.   156.  they  relate   to  matters  of  substance. 

Certainty  in  Allegations, — The  facts  Mckenzie  v,  Baldridge,  49  Ala.  564. 
relied  on  must  be  stated  with  reason-  Numbering  Paragraphs, — The  stat- 
able certainty  and  precision,  and  the  ing  part  of  all  bills  must  be  divided 
allegations  must  be  direct  and  positive  into  sections,  and  numbered  consecu- 
and  not  uncertain  and  inconclusive,  tlvely.  Rule  8,  Ch.  Rules  (Ala.  Civ. 
Seals  9.  Robinson,  75  Ala.  363:  Spence  Code  (1886),  p.  812). 
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information  and  belief,  respectively,  full,  true,  direct  and  perfect 
answer  make  to  such  of  the  statements  or  the  several  interrogatories 
hereinafter  numbered  and  set  forth,  as  by  the  note  hereunder  written 
they  are  respectfully  required  to  answer;  that  is  to  say:  i.  Whether 
{Here  set  out  the  interrogatories  in  paragraphs  numbered  consecutively^^ 
And  that  your  orator  may  have  (Jlere  set  out  the  specific  relief  desired\ 
and  such  other  and  further  relief  in  the  premises  as  to  your  Honor 
seems  meet.^  May  it  please  your  Honor  to  grant  unto  your  orator 
the  writ  of  subpoena  to  be  directed  to  the  ^2\A  Richard  Roe ^  Samuel 
Short  and  {naming  all  the  defendants)  Q^ovarvLdSidAXi^  them  on  a  certain 
day  and  under  a  certain  penalty,  therein  to  be  specified,  personally  to 
be  and  appear  before  your  Honor  then  and  there  to  answer  all  and 
singular  the  premises  and  to  stand  to,  perform  and  abide  such  order 
and  decree  therein  as  to  your  Honor  shall  seem  meet.^ 

Jeremiah  McLson^ 
Solicitor  for  Complainant.* 

• 

1 .  The  Interrogatiiig  Part  — Prescribed  Special  Relief  A  lone,  —  When  specific 
Form, —  This  form  of  interrogation  is  relief  alone  is  prayed,  the  court  will 
prescribed  by  Rule  13,  Ch.  Rules  (Ala.  not  go  further  than  the  terms  of  the 
Civ.  Code  (1886),  p.  812).  prayer  require.     Driver  v.   Fortner,   5 

Numbering  Paragraphs, —  The  inter-  Port.  (Ala.)  g. 
rogatories  shall  be  divided  from  each        Special  and  General  Relief, —  Under 

other  as  conveniently  as  may  be,  and  the  general  prayer,  when  both  general 

numbered  consecutively.     Rule  9,  Ch.  and  specific  relief  are  prayed,  the  com- 

Rules  (Ala.  Civ.  Code   (1886),  p.  812).  plainant  may  obtain  any  relief  consist- 

Waiver  of  Oath  to  Answer, —  When  a  cnt  with  the  case  made  by  the  bill, 
bill  is  filed  for  any  other  purpose  than  Shelby  v.  Tardy,  84  Ala.  327  ;  Mun- 
discovery,  the  plaintiff  may,  in  or  upon  ford  v,  Pearce,  70  Ala.  452  ;  Gonzales 
the  bill,  waive  the  answer  being  made  v.  Hukil,  49  Ala.  260 ;  Kirksey  v. 
on  the  oath  of  the  defendants,  or  either  Means,  42  Ala.  426  ;  Rives  v.  Walthall, 
of  them.  Ala.  Civ.  Code  (18S6),  §3424.  38  Ala.  329  ;  Charles  v,  Dubose,  29^ 
And  while  it  is  the  more  common  Ala.  367  ;  Wiley  v.  Knight,  27  Ala. 
practice  to  do  this  in  the  foot-note  to  336  ;  May  v,  Lewis,  22  Ala.  646 ;  Kelly 
the  bill,  yet  such  waiver  may  be  made  v,  Payne,  18  Ala.  371  ;  Stranger.  Wat- 
in  the  interrogating  part.  Kussell  v,  son,  11  Ala.  325  ;  Thomason  v,  Smith- 
Garrett,  75  Ala.  349.  son,    7    Port.    (Ala.)    144 ;    Driver    v, 

2.  The  Prajv  for  Belief  —  Necessity  Fortner,  5  Port.  (Ala.)  10. 

of. —  The   bill   must  conclude   with   a  Prayer  Construed, — A  prayer  **  that 

prayer  for  the  proper  relief.     Ala.  Civ.  the  matters  and  things  in  the  premises 

Code  (1886),  §  3422.     And  this  is   an  may  be  heard  and  determined  on  the 

essential  part  of  the  bill,  without  which  principles  of  equity"  is  a  prayer    for 

no  decree  can  be  rendered  for  the  com-  general  relief.     Johnston  v.  Glascock, 

plainant.     Driver  v.  Fortner,   5  Port.  2  Ala.  519. 

(Ala.)   10.     But  a  prayer    for  special  8.  The  prayer  for  prooeee  or  publica* 

relief  cannot  be  regarded  where  there  tion  shall  contain  the  names  of  all  the 

is  no  averment  of  fact  in  the  bill  to  sup-  defendants.     If  an  injunction,  ne  exeat, 

port  it.     Staton  v.  Rising,  103  Ala.  454.  or  other  special  order,  is  asked   for  in 

Alternative  Relief , —  Where  the  plain-  the  prayer  for  relief,  that  shall  be  suffi- 

tifif  doubts   his  title  to  the   relief    he  dent  without  repeating  the  same  in  the 

wishes   to   pray,  he  should  frame  his  prayer  for  process.     Rule  18,  Ch.  Rules 

prayer  with  a  double  aspect.     Strange  (Ala.  Civ.  Code  (1886),  p.  813).    Where 

V.  Watson,  11  Ala.  325  ;  Thomason  v,  the  prayer  of  a  bill  asks  that  defendant 
Smithson,  7  Port.  (Ala.)  144. 

General  Relief  Alone,  —  Under  a 
prayer  for  general  relief  alone  the 
court  will  grant  relief  according  to  the 
case  made  by  the  bill.  Driver  v,  Fort- 
ner, 5  Port.  (Ala.)  9. 


3e  made  a  party  defendant  to  this 
bill,"  it  is  not  necessarv  also  to  ask 
that  a  subpoena  be  issued  to  him.  Mc- 
Kenzie  v,  Baldridge,  49  Ala.  564. 

4.  ttgnlng  Bills.  —  All  bills  and  peti- 
tions shall  be  signed  by  a  solicitor  of 
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{Verification^^ 

NOTE* 

The  defendant  Richard  Roe  is  required  to  answer  interrogfatories 
contained  in  the  foregoing  bill  numbered  1^  8  and  6.  The  defend- 
ant Samuel  Short  is  required  to  answer  the  interrogatories  numbered 
i,  ^  and  5,  and  the  defendant  Leonard  A,  Ford  is  required  to  answer 
all  the  above  interrogatories. 

Jeremiah  Mason^ 
Solicitor  for  Complainant.^ 

DELAWARE. 

Form  No.  4267. 

JchnDc,     }  In  Chancery. 
je«:%rri...f^'«' County,  ss. 

To  the  Chancellor  of  the  State  of  Delaware : 

Humbly   complaining  showeth   unto  your   Honor  John  Doe^   of 


the  court,  except  where  a  party  prose-  Ch.  Rules  (Ala.  Civ.  Code  (1886),  p. 

cutes  in  his  own  proper  person.    It  shall  8x2). 

then  be  signed  by  the  complainant.  The        Effect  of  Omission,  —  The  omission  of 

foot-note  specifying  what  matters  are  this  note  renders  the  bill  demurrable, 

to  be  answered  shall  be  signed  in  like  Martin  v.  Hewitt,  44  Ala.  418  ;  Winter 

manner.    Rule  14,  Ch.  Rules  (Ala.  Civ.  v.  Quarles,  43  Ala.  692.    And  precludes 

Code  (1886),  p.  812).  the  complainant  from  any  advantage 

1.  Teriiloatlon  —  In  General,  —  Where  to  be  derived  from  the  failure  of  de- 
the  bill  is  required  to  be  verified,  the  fendant  to  answer  the  allegations  of 
oath  or  affirmation  may  be  adminis-  the  bill.  Sprague  v.  Tyson,  44  Ala. 
tered  and  certified  by  any  of  the  offi-  338.  The  omission  is  not  a  mere  for* 
cers  thereto  authorized  by  law  A  bill  mal  defect  which  is  waived  if  not  ob- 
may  be  sworn  to  by  an  agent  or  attor-  jected  to  in  the  lower  court.  The  note 
ney,  but  the  affidavit  must  set  forth  a  is  necessary  to  give  the  bill  complete- 
sufficient  reason  why  the  complainant  ness  and  to  make  the  decree  pr^ 
did  not  himself  verify  it.  Rule  16,  con/esso  ^<\vlsA  to  one  **  legally  taken'* 
Ch.  Rules(Ala.  Civ.  Ck>de(i8S6),  p.  813).  in  its  force  as  evidence.      O'Neal  v. 

For  the  various  forms  of  verifica-  Robinson,  45  Ala.  526. 
tions  consult  the  title  Verifications.  Note  Deemed  Sufficient,  — After  a  bill 

Held  Insufficient.  — Where    the    bill  is  divided  into  sections  which  are  num- 

prayed  for  a  discovery  and  the  appoint-  bered  consecutively,  and  the  foot-note 

ment  of  a  receiver  and  was  verified  by  requires  the  defendant  **  to  answer  all 

the  complainant  as  being  (rue  *'to  the  the  statements  of  the  above  bill,"  this 

best  of  his  knowledge,  information  and  is  a  substantial*  compliance  with  the 

belief,"  it  was  insufficient.     Burgess  t/.  nth  Ch.   Rule.     Mckenzie  v,    B^d- 

Martin,  in  Ala.  656.  ridge.  49  Ala.  564.     And  so  where  the 

%,  7oot-iiiOte   to    Bill — Rule   Requir-  foot-note   requires  an  answer  to  the 

ing.  — The  complainant  shall  make  a  allegations   in    paragraphs  numbered 

note  in  writing  at  the  bottom  of  the  from  I  to  5,  inclusive,   it  is  sufficient 

bill  as  to  the  particular  statements  or  compliance  with   this  rule.     Paige  v. 

interrogatories,  by  number,  which  he  Broadfoot,  100  Ala.  610. 
desires    each    defendant     to    answer.         Waiver  of  Answer  Under  Oath.  —  It  is 

Rule  II,   Ch.    Rules  (Ala.  Civ.   Code  the  more  common  practice  to  waive  an 

(1886),  p.  812).  answer  under  oath  in  this  part  of  the 

How  Considered.  —  This  shall  be  bill,    although    such   waiver    may  be 

deemed  a  part  of  the  bill,  and  any  ad-  made  in  the  interrogating  part.     Rus- 

dttion  or  alteration   therein  shaH  be  sell  v.  Garrett,  75  Ala.  349. 
treated  as  an  amendment.      Rule  12,        S.  See  supra ^  note  4,  p.  430. 
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Ktni  county,  and  state  of  Delaware,^  as  follows :  {Here  set  out  a 
eiear  and  orderly  statement  of  the  facts  upon  whith  the  suit  is  based. )  ' 

And  complainant  prays  as  follows:  i.  {Here  set  out  the  specific 
relief  desired.) 

>.  And  that  the  complainant  may  have  such  further  and  other 
relief  as  the  nature  of  the  case  may  require .■ 

3.  And  that  a  subpcena  may  issue  for  the  said  Richard  Roe  as 
defendant  in  this  case, 

Jeremiak  Mason, 
Solicitor  and  of  Counsel  for  Complainant. 

DISTRICT   or  COLtrUBIA/ 

Form  No,  43(8. 

Bill  in  Equity. 

In  the  Supreme  Court  of  the  District  of  Columbia,  ^t  fifteenth 
day  oijune,  i8»7. 

1.  Th«  latotdwttoa  — ily  a  Cmfera.  coofcMtoas  of  the  defendant  wbicb  *r« 
fioH.'^"  Hnmbljr  compUlninK  show-  sought  to  be  proved  (or  the  purpose  of 
eth,"  etr.,  "  the  prealdent  sod  director!  aupportlog  muter  stated  Id  the  bill 
of  the  Old  Time  Numiug  Cemfany,  a  need  not  be  alleged.  Canooo  p.  Col- 
corporatlon    duty   incorporated   under  lins.  3  Del.  Ch.  133. 

the  laws  of  the  stale  of  Dtlaware"  S.  Th*  Pruw  (tor  Bsllif  —  Generetty. — 
By  In/ant.  —  "  Humbly  complainiog  The  prayer  for  relief  should  be  set  out 
•howelh,"  etc.,  "John  Dot,  of."  etc..  In  paragraphs  consecutively  numbered. 
"an  infaot  under  the  aee  of  twenty.  Interregatoriii.  —  The  use  of  inter- 
one  years,  by  Samutt  sktri,  his  next  rogatories  has  alwnvs  been  discretion- 
friend."  ary.  Marshall  v.  Rench,  3  Del.  Ch. 
By  Laratic  whm  Fmittd  so  by  Inqm-  339.  But  they  are  not  Commonly 
ji'ftiJK.  —  "  Humbly  complaining  show-  appended  to  the  bill,  except  in  the  case 
eth,"  etc.,  "John  Dot,  of,"  etc.,  "by  of  a  bill  of  discovery,-  because  when 
.Sontw/ JAar/,  of,"etc.,  "  atrusteeof  the  done  the  respondent  answers  under 
person  and  estate  of  the  said  y^^K  ^w."  oath  and  the  answer  then  requires  the 
By  Lunatic  Not  Found  lo  by  Inqui-  oath  of  two  or  more  witnesses  or  of 
jiftDH.  —  "Humbly  complaining  show-  one  witness  with  corroborating  circum- 
eth,"  etc.,  "John  hoe,  of,"  etc.,  "a  lu-  stances  in  order  to  rebut  it.  When  io- 
natlc  or  non  compos  mentit),  by  Samuel  terrogaiories  are,  however,  appended 
Short,  of,"  etc.,  "  his  next  friend."  to  the  bill,  they  are  simply  put  in  the 

2.  The  Btatlaf  Fart  —  CeneralJiule.  —  form  of  ouestions,  as  "  Did  or  did  not," 
All  the  facts  necessary  to  show  the  etc.;  "Was  or  was  not,"  etc.,  adding 
plaintiff's  claim  to  equitable  relief  must  the  substance  of  the  interrogatory  and 
be  stated  in   (he  bilV,     Cannon  f.  Col-  numbering  each  question. 

Has,  3  Del.  Ch.  133.     And   this  part  of        1.  Truss  of  BUI— /«  Genrral. —  Thti 

the  bill  should   be   divided  Into  para-  bill  shall   be   divided  into  paragraphs 

graphs  consecutively  numbered.  successively  numbered,  and  shall  coo- 

(Jnntcesiary  Averments.  —  The  con-  tain  the  names  and  places  of  abode  of 
federacy  and  jurisdiction  clause  are  all  the  parties,  plaintiffs  and  defend- 
wholly  unnecessary  In  the  framing  of  ants,  by  and  against  whom  the  bill  1 
the  bill.  And  the  charging  part  of  brought.  Rule  16,  Eq.  Rules  D.  C. 
the  bill  should  be  used  only  when  it  Is  Reason  for  Omitting  Parties  tt  be 
requisite  In  order  to  enable  the  com-  Averred. — If  any  person  other  than 
plalnant  to  Introduce  and  put  in  issue  those  named  s.s  defendants  in  the  bill 
the  answer  to  some  anticipated  matter  shall  appear  to  be  necessat?  and  proper 
of  defense.  Marshall  v.  Rench,  3  Del.  parties  thereto,  the  reason  why  they 
Ch.  339.  are  not  made  parties  shall  be  averred 

Matters  of  Proof.  —  K^mvuhaas  and  in  the  bill.     Rule  rS,  Eq.  Rules  D.  C. 
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John  Doe^  Plaintiff,      ) 

V.  >No.  X72> 

Richard  Ro€^  Defendant  ) 

To  the  Supreme  Court  of  the  District  of  Columbia,  holding  an 
Equity  Court. 
The  plaintiff  states  as  follows: 

1.  He  is  a  citizen  of  Northport^  in  the  state  of  New  Yorh^  and  brings 
this  suit  in  his  own  right  {or  state  the  character  in  which  he  sues), 

2.  The  defendant  is  a  citizen  of  the  United  States  and  a  resident 
of  the  District  of  Columbia,  and  is  sued  in  this  action  as  executor  of 
Samuel  Shorty  deceased,  late  of  said  District  (or  state  the  character  in 
which  he  is  sued)^ 

3.  That  {Here  set  out  a  clear  and  orderly  statement  of  the  facts  consti- 
tuting the  ^is  of  the  suiQ.^ 

4.  Wherefore  plaintiff  prays  that  (Here  set  out  the  special  relief 
desired)^  and  for  such  other  and  further  relief  in  the  premises  as  is 
proper  and  to  the  court  shall  seem  meet.^ 

5.  And  for  process  of  subpoena  directed  to  the  said  Richard  Roe 
commanding  him  on  a  certain  day  and  under  a  certain  penalty  to  be 
and  appear  in  this  court  then  and  there  to  answer  the  premises  and 
to  stand  to  and  abide  by  such  order  and  decree  as  may  be  made 
against  him.' 

Jeremiah  Mason^ 
Solicitor  and  of  Counsel  for  Plaintiff.' 
{yenJication.y 

1.  TIm  OaptloA  or  Title.  —  This  forms  relief,  and  if  an  injuncdon  or  writ  of 
no  part  of  the  bill,  and  the  addition  nt  exeat  or  other  special  order  pending 
therein  of  the  words  **  to  the  use  of  the  suit  is  required  it  shaU  also  be 
John  Doe"  cannot  be  considered  as  an  specially  asked  for.  Rule  33,  Eq.  Rules 
averment  to  which  the  court  can  look  D.  C. 

upon    the    hearing    of    a   demurrer.  5.  ThsPrajerflnrProoats. — The  prayer 

Spalding  v.  Dodge.  6  Mackey  (D.  C.)  for  process  of  subpoena  shall  contain 

389.  the  names  of  all  the  defendants  named 

2.  Tbs  IntrodiiotloiL  —  The  form  of  in-  in  the  introductory  part  of  the  bill,  and 
troduction  given  in  the  text  is  pre-  if  any  of  them  are  known  to  be  infants 
scribed  by  Rule  16,  Eq.  Rules  D.  C.  or  otherwise  under  guardianship,  shall 

8.  Tilt  StotiBg  Part — General  Rule, —  state  the  fact,  so  that  the  court  may 

The  facts  shall  be  expressed  in  as  brief  upon  the  return  of  process  take  order 

and  succinct  terms  as  they  reasonably  thereon  as  justice  may  require.     If  an 

can  be.     Rule  so,  Eq.  Rules  D.  C.  injunction  or  a  writ  of  ne  exeat  or  any 

Unnecessary    Averments.  —  The    fol-  other  special  order    pending   suit    is 

lowing  formal  parts  may  be  omitted  asked  for  in   the  prayer  for  relief,  it 

from  the   bill,   viz. :    the  confederacy  shall    be   unnecessary    to    repeat   the 

clause,   the    charging    part,    and    the  same  in  the  prayer  for  process.     Rule 

iurisdicdonal    clause.      Rule   17,   Eq.  si,  Eq.  Rules  D.  C.     But  a  failure  to 

Rules  D.  C.  name  a  defendant  in  this  part  of  the 

Certain  Piters  Not  to  be  Set  Out.  —  bill  is  not  a  faul  defect  if  he  be  clearly 
The  bill  shall  contain  no  unnecessary  identified  as  a  defendant  in  the  fore- 
recitals  of  deeds,  documents,  contracts  going  parts  of  the  bill.  Alley  v.  Quin- 
or  other  instruments  in  hac  verba^  nor  ter,  McArthur  &  M.  (D.  C.)  300. 
any  impertinent,  scandalous  or  irrele-  6.  Wgnliig  Bill. —  The  signature  of 
vant  matter.     Rule  so,  Eq.  Rules  D.  C.  counsel  shall  be  annexed  to  every  bill 

4.  Til* Prajsr  flnr  B«li«t — The  prayer  inequity.     Rule  19,  Eq.  Rules  D.  C. 

of  the  bill  shall  ask  the  special  relief  to  7.  Twiiloation. —  For  form  of  verifica- 

which  the  plaintifif  supposes  himself  tion  of  a  bill  in  equity  see  Rule  88,  Eq. 

entitled,  and  shall  also  ask  for  general  Rules  D.  C. 
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Ponn  No,  4269. 

To  the  Judge  of  the  Circuit  Court  of  the  Second  Judicial  Circui 

of  the  State  of  Florida,  in  and  for  Leon  County,  in  Chancer 

sitting:^ 

John  Dee,  of  the  city  of  Tallahassee,   in  the  county  of  Leen  am 

state  of  Florida,  brings  this  his  bill  against  Richard  Rge  axtA  Samui 

Short,  both  of  the  city  of  Tallahassee,   county  of  Leon  and  state  c 

Florida.'    And  thereupon  your  orator  complains  and  says  that  {Het 

set  out  a  concise  and  orderly  statement  of  the  facts  upon  which  the  actio 

it  based)?    To  the  end,  therefore,  that  the  said  defendants  may,  i 

1.  TIm  AddrtM. — This  form   is  pre-  demuriable  which  falls  toset  forth  wit 

scribed  by  Rule  17,  Ch.  Rules  Fla.' See  accuracy  and   clearness  tbe   facts   o 

also  a  precedent  in   Ponder  i;.  Mosely,  which    complainant   relies   for    relie 

t  Fla.  lit.  West  v.  Reynolds.  35  Fla.  317. 

9.    Tha     Introdnotiaii  —  Requisitii.  —  Uniitceisary  Avfrmtnli.  —  The    coi 

Every  bill  in  Ibis  part  shall  contain  the  fedcracy  clause,  the  charging  pan  an 

names  and  places  of  abode  of  all  the  the  jurisdiclionatclause  may  beomilte 

panics,  plaintiffs   and  defendants,  by  at  the  plaintiff's  optioa.     Rule  iS,  CI 

and  against  whom  the  suit  is  brought.  Rules  Fla. 

Rule  17.  Ch.  Rules  Fla.  Cerlain  Paptn  Not  lo  it  Srt   Out.- 

Efffst  of  Omitting.  —  An  omission  lo  No    deeds,    documents,    contracts    c 

slate  the  name  of  a  defendant  in  this  other  instruments  shall  be  set  out  1 

pan  of  tbe  bill  is  ground  for  special,  kai  verba.     Rule  ig,  Ch.  Rules  Fla. 

bul  not  for  general,  demurrer.    McCoy  Mortgage    in     Forecloiyre.  —  In     ll 

r.  Boley,  31  Fla.  S03.  foreclosure  of  any  mongage,  the  ori( 

Whtn  Brought  by  Infant.  —  A  bill  by  nal  mortgage,  or  a  copy  of   the   san 

an  infant  shall  be  brought  in  the  name  certified   by   the   cleric   of    the   circu 

of  the  infant  by  bis  next  friend,  and  court  of  the  county  in  which  tbe  san 

tbe  suit  by  one  "as  guardian  "of  the  shall  have  been   recorded,  shall  fori 

infant  does  not  bind  the  infant,  he  not  part  of  the  bill  of  complaint.  Fla.  Re 

being  a  party.     Sanderson  v.  Sander-  Stat.  (i8Q3),g  141J, 

son,  i7Fla.S3o.   And  if  a  bill  is  brought  ^u/ftyan'<iwn>^».— Abilllsnot  nece 

by  next  friend  and  does  not  show  the  sarily    multifarious    because     it    coi 

parly  to  be  under  disability,  it  is  insuffi-  tains  irrelevant  or  redundant   matte 

cient  on  demurrer.     West  v.  Reynolds,  To  render  it  such  it  must  contain  tn 

35  Fla.  317.  or  more  causes  of  suit  which  cannot  1 

S.  Tka  Madnf  Part  —  General  Rvle, —  properly  joined  in  the  same  bill  again 

The  bill  shall  be  expressed  in  as  brief  the  same  or  several  defendants,     Riti 

and   succinct   terms   as   il   reasonably  v.  Eichelberger,  13  Fla.  169. 

can    be,  and    any   unnecessary    matter  Contradiitory    Stal/in/nts.  —  Vibet 

shall   be  expunged  at  the  expense  of  certain  allegations  of   the  bill  contr 

plaintiff,  and  he  shall  pay  to  the  defend-  diet  certain  other  allegations,  and  it 

ant  all   his  costs  in  the  suit  up  to  that  impossible  to  determine  the  true  oaiu 

titne  unless  the  judge  shall  order  to  the  of  the  case  sought  to  be  made,  a  d 

contrary.     Rule  19,  Ch.  Rules  Fla.  murrer  to  the  bill  should  be  sustainc 

Every   fact    upon   which   the    party  Bridger  v.  Thrasher,  22  Fla.  383. 

intends  to  rely  as  a  ground  for  relief  in  AmeHdment.  —  Complainant   may  : 

equity  should  be  set  up  in  the  bill,  and  of  course  amend   his   bill  at  any  tin 

if  not  so  set  up,  even  though  it  appears  before  answer,  plea,  or  demurrer  file 

by  the  evidence  in  the  record  to  have  and  without  costs:   but  if  the  defcn 

been  proved,  it  will  not  be  considered  ant's  appearance  be   entered,  and  tl 

at  the  hearing.    Anderson  v.  Northrop,  defendant  has  procured  a  copy  of  tl 

30  Fla.  6i2  :  Thornton  c.  Campbell,  6  bill,    the    complainant     mast    fuitiii 

rla.  546;  St.  Andrews'  Bap  Land  Co.  (be  defendant  with  a  certified   copy 

V,  Campbell,  j  Fla.  Jbo.  the    amendment    gratis.     No  amen 

CertatHly  in  Averments. —A   bill  Is  meni  in  a  matter  of  substance  shall 
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they  can,  show  why  your  orator  should  not  have  the  relief  hereby 
prayed,  and  may,  upon  their  several  and  respective  corporal  oaths, 
and  according  to  the  best  and  utmost  of  their  several  and  respective 
knowledge,  remembrance,  information  and  belief,  full,  true,  direct, 
and  perfect  answer  make  to  each  of  the  several  interrogatories  here- 
inafter numbered  and  set  forth,  as  by  the  note  hereunder  written 
they  are  respectively  required  to  answer,  that  is  to  say:  i.  Whether 
(Jlere  set  out  the  interrogatories  numbered  consecutively)?'  And  to  the 
end  that  {Here  set  out  the  special  relief  desired\  and  that  your  orator 
may  have  such  other  and  further  relief  in  the  premises  as  his  case 
requires  and  to  your  Honor  seems  meet.*  May  it  please  your  Honor 
to  grant  unto  your  orator  the  state's  writ  of  subpoena  directed  to 
the  said  Richard  Roe  and  Samuel  Shorty  commanding  them,  and  each 
of  them,  at  a  certain  day  and  under  a  certain  penalty  therein  to  be 
inserted,  personally  to  be  and  appear  before  your  Honor  and  then 
and  there  to  answer  all  and  singular  the  premises  and  to  stand  to, 
perform  and  abide  such  order  and  decree  therein  as  to  your  Honor 
shall  seem  meet.^  John  Doe. 

Jeremiah  Mason^ 

Of  Counsel  for  Complainant.^ 

{Verification.)^ 

allowed  as  of  course  to  any  bill  which  are  known  to  be  infants  under  age,  or 

has   been  sworn   to.    Fla.   Rev.  Stat,  otherwise    under    guardianship,  shali< 

(1892),  g  1414.  state  the  fact,  so  that  the  court  may  take 

1.   The     IntflROgatiiig    Part  —  When  order  thereon  as  justice  may  require 

N'ecessary. —  It  shall  not  be  necessary  to  pending  the  return  of  process.     Rule 

interrogate  the  defendant  specially  and  26,  Ch.  Rules  Fla.    But  where  an  in- 

particularly  upon  any  statement  m  the  junction,  writ  of  ru  exeats  or  any  other 

bill  unless  the  complainant  desires  to  special  order  pending  suit  is  asked  for 

do  so  to  obtain  a  discovery.     Rule  21,  in  the  prayer  for  relief,  that  shall  be 

Ch.  Rules  Fla.  sufficient  without  repeating  the  same 

Prescribed  Form.  —  The  form  given  in  the  prayer  for  process.  Rule  26,  Ch. 

in  the  text  is  prescribed  by  Rule  22,  Rules  Fla. 

Ch.  Rules  Fla.,  for  use  when  interro-        ^ff^^t  of  Omitting  Names.  —  If  the 

gations  are  included  in  the  bill.  prayer  for  process  does  not  contain  the 

8.  The  Frajtr  Ibr  Solief  —  Contains  names  of  defendants  against  whom 
What,  —  The  prayer  of  the  bill  shall  process  is  pra^red,  it  is  demurrable,  it 
ask  the  special  relief  to  which  the  being  a  defect  in  the  frame  of  the  bill, 
plaintifif  supposes  himself  to  be  en-  Keen  v.  Jordan,  13  Fla.  327.  See  also 
titled,  and  shall  also  contain  a  prayer  McCoy  v.  Boley,  21  Fla.  803. 
for  general  relief,  and  if  any  special  4.  gjgning  Bill.  —  Every  bill  shall  con- 
order  pending  suit  is  required  it  shall  tain  the  signature  of  counsel  annexed 
also  be  specially  asked  for.  Rule  25,  to  it.  Rule  27,  Ch.  Rules  Fla. 
Ch.  Rules  Fla.  5.  Varifloation — Generally. — For  forms 

What  Relief  Can  be  Granted.  —  Under  of  verification  when  the  bill  is  required 

a    prayer    for    general    relief,    where  to  be  verified  consult  the  title  Verifica- 

special  relief  is  also  prayed,  no  other  tions. 

special  relief    inconsistent    with    that        May  be  Sworn  before  Whom,  —  Any 

prayed  for  can  be  granted.    Lee  v.  Pat-  paper  in  chancery  may  be  sworn  to,  in 

ten,  34  Fla.   149;  Goss  v.  Furman,  21  or  out  of  the  state,  before  any  officer 

Fla.   412,   citing     Pensacola,    etc.,    R.  authorized  to  administer  oaths.      Fla. 

Co.  V.  Spratt,  12  Fla.  26.  Rev.  Stat.  (1892),  §  1416.     For  a  list  of 

8.   The     Prajv    finr    Proeaii  —  Rule  such  officers  see  Fla.  Rev.  Stat.  (1892), 

Stated.  —  The    prayer  for    process   of  §  1299. 

subpoena  shall  contain  the  names  of  all        Precedents.  —  In  Ponder  v.  Moseley, 

the  defendants  named  in  the  introduc-  2   Fla.   224,   the    bill   was  verified  as 

tory  part  of  the  bill,  and  if  any  of  them  follows: 
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«OTC' 

The  defendant  Richard  Roe  is  required  to  answer  the  interrogato 

lies  numbered  respectively  1, 8  and  i,  and  the  defendant  Samuel  Shor 

is  required  to  answer  the  interrogatories  numbered  respectively  t,  < 

and  &.  John  Dot. 


State  of  Illinois,  |                In  the  Ciratit  Court  of  Greene  County, 

Greene  County,     f  Term,  A.  D.  i8P7. 

To  the  Honorable  John  Marshall,  Judge  of  said  Court.     In  Chancer 
sitting: 
Your  orator,  /oh»  Doe,  of  the  city  of  CarroUton,  in  said  county  ani 
State,  respectfully  shows  unto  your  Honor  that '  {Here  set  out  a  eleai 

and  orderly  statement  of  the  facts  on  which  the  suit  is  founded').^ 

"  William  D.  Mostlry,  belnf;  sworn,  503,  will  be  foQad  B  comniencemeDt  a: 

faith,  [hat  the  matters  of  fact  contained  foltowi : 

in  the  foregoin|;  bill,  as  far  as  they  are  "  Humbly  complaining,  showi  unb 

stated   from    his   own    knowledge,  are  your   Honon    yoar   orator,     Willia» 

true,  and   as  to   those   matters   stated  Dfuglat  Sloane,  that." 

upon  iotormation  derived  from  others.  By   Stveral  ComploituiHit. —  In    Mc 

.  he  believes  to  be  true.  Donald  v.  White,  130  111.  493,  the  com 

"  William  D.  Moselfy.  meacement  is  as  follows  : 

"  Sworn  lo  and  subscribed  to  before  "  Your  orators,  Thomas  F.  MtDenal 

me,  this  4tk  Afril,  A.  D.  iBj/.  and  William  KaHt,  respectfully  rcpre 

"  Samuel  J.  Dauglass.  Judge."  tent  unto  your  Honor  that." 

In  Bowes  v.  Hoeg,  15  Fla.403,  it  was  8,  Th*     BUting     YtiK—  Gemrally.- 

held  thai  an  affidavit  was  insufficient  The  bill  must  show  affirmatively  a  casi 

to  support  a  bill  of  injunction,  because  for  relief  ;  the  charges  must  be  definit 

.!•,..£  Q,f(j  direct  as  to  no  material  al-  and  certain  ;  and  Che  facts  upon  whici 

ns,  when  in  tbc  words  following:  tbcy  arc  based  must  be  set  forth  as  a 

"State   of   Florida.  Duval  County.-^  law.     East  St.  Louis  f.  Millard.  14  111 

Personally  appeared  C7:t<ir;<rj' /*.  Cuii^fr,  App.   483  ;  Short   v.    KicSer,    14a    III 

one  of  the  complainant's   solicitors  lo  367  ;  Campbell  v.  Powers,  139  111.  laS 

the  foregoing  bill   of   complaint,  who,  ('age    v.  Abbott.   09    III.  366;    Smitl 

being  duly  sworn,  deposes  and  says^  v.   Brittenham,  ^  111.  iSS  ;  Newell  u 

That  the  statements  made  in  the  said  Bureau  County,    37  III.  153:  Slack  i 

bill,  as  far  as  the  same  are  disclosed  in  McLagan,  15  III.  343  ;  Elslon  v.  Blanch 

the  minutes  and   records  of   said   gas  ard,  3  III.  41a. 

light    company,    and    so    far    as    the  Mtri  ContlutitHS  Iruttfficieni. — Mer 

same  have  come  otherwise  directly  to  conclasioos   without   stating   (acts  ar 

deponent's   knowledge,    he   knows   to  lnst.-*^cient.     Thus  of  an  averment  Iha 

be  true,  and  all  else  he  believes  to  be  "  no  such   petition  as  the   statute  re 

true."  quires  was  tiled."   Schuchert  v.  Wabash 

1.  Foot-Boto  to   BlIL— This  form  is  etc.,  R.  Co.,  10  111.  App.  397.     And  • 

set  out  in  Rule  14,  Ch.  Rules  Fla.,  and  of  the  allegation  that  no  "  sufficient  nc 

is  required  by  Rule  13.  Ch.  Rules  Fla.  tice"  was  given.     Kedzie  v.  West  Chi 

It  is  to  be  considered  and  treated  as  a  cago  Park  Com'rs,   114  111.  aSo,     Am 

part  of    the   bill,  and   the  addition  of  so  where  fraud  is  alleged  the  facts  ii 

any  such  note  to  the  bill  or  any  altera-  which   the   fraud   consists    should    b 

tion  in  or  addition   to  such  note  after  stated.     Klein  v.    Horine.   47   111.  43c 

the  bill  is  filed  shall  be  considered  and  folhwing  Newell  c.  Bureau  County,  3 

treated  as  an  amendment  to  the  bill.  111.353, 

Rule  14,  Ch.  Rules  Fla.  But !( the  actual  facta  are  suted  coi 

9.  Tlw  Intrediutloii.  —  By  Single  Com.  rectly  erroneous  allegations  as  to  whs 

ftaimant.  —  In  Sloane  v.  Wells,  141  111.  the  pleader  snpposet  to  be  the  effect  c 
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Your  orator  well  hoped  that  no  disputes  would  have  arisen  touch- 
ing the  said  {stating  the  subject  matter\  but  that  the  defendant  would 
have  complied  with  the  reasonable  request  of  your  orator  as  in  con* 
science  and  equity  he  ought  to  have  done.  But  now  so  it  is,  may  it 
please  your  Honor,  that  the  said  Richard  Roe  and  Samuel  Shorty 
combining  and  confederating  together  and  with  divers  persons  at 
present  unknown  to  your  orator,  whose  names  when  discovered 
your  orator  prays  he  may  be  at  liberty  to  insert  herein  with  apt 
words  to  charge  them  as  parties  defendants  hereto,^  and  contriving 
how  to  wrong  and  injure  your  orator  in  the  premises,  they,  the  said 
Richard  Roe  and  Samuel  Shorty  absolutely  refuse  to  comply  with  your 
orator's  request,  and  they  at  times  pretend  that  (Here  set  out  defend- 
ants*  anticipated  defenses).  Whereas,  your  orator  charges  the  contrary 
to  be  the  truth,  and  that  (Here  set  out  the  answer  to  defendants* 
anticipated  defenses).  All  which  actings,  doings  and  pretenses  of  the 
said  defendant  are  contrary  to  equity  and  good  conscience,  and  tend 
to  the  manifest  wrong  and  injury  of  your  orator  in  the  premises.' 

In  tender  consideration  whereof,  and  forasmuch  as  yoUr  orator  is 
wholly  remediless  in  the  premises  at  and  by  the  strict  rules  of  the 
common  law,  and  cannot  have  adequate  relief  except  in  a  court  of 
equity^  where  matters  of  this  nature  are  properly  cognizable  and 
relievable.^ 

such  facts  will  not  conclude  or  preju-  is  the  same  as  if    it  were  copied  into 

dice  the  complainant.     Allen  v.  Wood-  the  bill  at  large.     Moore  v.  Titman,  33 

mff,  96  III.  II.     And  see  Williams  v.  111.  358. 

Soutler,  55  111.  130.  Effect  of  Surplusage.  —  Mere  surplus- 

Ctrtaintyin  Averments.  — Theallega-  age  does  not  render  a  bill  multifarious 
tions  should  be  certain  and  specific,  or  otherwise  bad  on  demurrer.  Stur- 
Fitzpatrick  v.  Beatty,  6  111.  454.  And  geon  v.  Burrall,  i  111.  App.  537. 
facts  within  the  knowledge  of  the  com-  ^ff^'*  of  Admissions.  —  An  admission 
plainant  must  be  alleged  positively,  of  a  fact  in  a  bill  must  be  taken  as  true 
Campbell  v.  Paris,  etc.,  R.  Co.,  71  III.  against  the  complainant.  Burgett  v. 
611.  But  where  the  knowledge  of  the  Paxton,  99  111.  288.  But  a  complainant 
facts  is  confined  to  the  defendant  the  is  not  concluded  by  a  statement  in  the 
statements  need  not  be  so  full  and  pre-  bill  where  it  is  manifest  that  it  is  an 
cise  as  they  would  otherwise  need  to  incorrect  conclusion  from  the  facts 
be.  Norton  v.  Hixon,  25  111.  439 ;  stated.  McMillan  v.  James,  105  III. 
Campbell  v.  Paris,  etc.,  R.  Co.  71  III.  194;  Allen  v.  Woodruff,  96  111.  11. 
611.  Nor  need  the  bill  set  out  the  Char  cuter  of  Bill ^  how  Determined. — 
rights  of  the  other  party  as  particularly  The  true  character  of  the  bill  is  deter- 
as  it  does  complainant's.  It  is  enough  mined  by  its  material  averments,  and 
to  allege  generally  that  the  defendant  not  by  the  name  by  which  the  pleader 
has,  or  claims  to  have,  some  rights,  has  seen  fit  to  call  it.  McConnel  v. 
leaving  him  to  show  their  nature  and  Gibson,  12  111.  128. 
extent.     Morgan  z^.  Smith,  11  III.  194.  Amendment,  —  The  complainant  may 

Averments  which  are  made   in  the  be  permitted  to  strike  out  immaterial 

form  of  direct  and  positive  statements  averments  at  any  time.     Belt  v.  Win- 

of  fact,  with  the  additional  words  "as  sor,  38  111.  App.  333. 

your  orator  is  informed  and  believes,"  1.  The  Gonfederaoy  Clauie.  —  As  to  the 

are  allegations  of  facts  coupled  with  necessity  and  use  of  this  part  of  the 

the  statement  of  complainant's  source  bill  see  supra,  note  i,  p.  422. 

of   knowledge,  and  not  merely  aver-  2.  The    Charging   Part.  — As  to    the 

ments  of  his  confidence  in  the  truth  of  necessity  and  use  of  this  part  of  the 

those      representations.     Coryell      v.  bill  see  supra,  note  3,  p.  422. 

Klchm,  157  III.  462.  8.  The  Jiiriidiotio&  GUuie.  —  As  to  the 

Exhibits.  —  Where  an  instrument  is  necessity  and  use  of  this  clause  in  the 

referred  to  by  the  bill  as  an  exhibit.  It  bill  see  supra^  note  i,  p.  423. 
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To  the  eod,  therefore,  that  the  said  Richard  Rot  and  Samuel  Short, 
who  are  made  parties  defendant  to  this  bill  of  complaint,  and  their 
confederates  when  discovered,  may,  if  they  can,  show  why  your 
orator  should  not  have  the  relief  hereby  prayed,  and  that  they  may 
to  the  best  and  utmost  of  their  respective  knowledge,  remembrance, 
information  and  belief,  full,  true,  direct  and  perfect  answer  make 
to  all  and  singular  the  matters  aforesaid  [but  not  under  oath,  the 
answer  under  oath  being  hereby  eipressly  waived],  and  that  as  fully 
and  particularly  as  if  the  same  were  here  repeated,  and  they  and  every 
of  them  distinctly  interrogated  thereto,  and  more  especially  that  they 
may,  in  manner  aforesaid,  answer  and  set  forth  whether  (^Here  set  out 
the  interrogatories)}-  And  that  {Here  set  out  the  particular  relief 
desired).  And  that  your  orator  may  have  such  further  or  other  relief 
in  the  premises  as  the  nature  of  this  case  may  require  and  to  your 
Honor  shall  seem  meet,  according  to  equity  and  good  conscience." 

May  it  please  your  Honor  to  grant  unto  your  orator  the  writ  of 
summons  in  Chancery,*  directed  to  the  sheriff  of  said  county  of 
Greene,  commanding  him  that  he  summon  the  defendants  Richard 
Roe  and  Samuel  Short,  and  the  rest  of  the  confederates  when  dis- 
covered, thereby  commanding  them,  and  every  of  them,  to  be  and 
appear  before  this  honorable  court  on   the  first  day  of   the    next 

term  thereof,  to  be  held  at  the  court  house  in  the  city  of 

Carrollton  in  said  county  on  the day  of ,  A.  D.  r8S7, 

within  and  for  the  county  of  Greene  aforesaid,  then  and  there  to 
stand  to,  perform  and  abide  such  further  order,  direction  and  decree 
therein  as  to  your  Honor  shall  seem  meet,  according  to  equity  and 
good  conscience. 

And  your  orator  will  ever  pray,  etc. 

John  Doe. 

Jeremiah  Mason, 

Solicitor  lor  Orator. 
State  of  Illinois,   ( 
Greene  County.     ( 

John  Doe,  being  sworn  on  oath,  says  that  he  has  read  the  fore- 

1.  TlM  IntemgaUar  Put.  — Whena  v.   Steel,  4  III.   104;    Merchants'  Nat. 

bill   is   tiled   other  [ban  for  discovery  Bank   v.  Hogle.  25  III.  App.  543;  Hol- 

ODly,  the  complaiaant   may  waive  the  den   v.  Holden.  24   III.  App.  id6.     But 

necessity  of  the  answer  being  made  on  when  an  injunction  is  sought  it  must 

the  oath  of  the  defendant.     I  Starr  &  be  specially  prayed.      Willett  v.  Wood- 

C.  Anno.   Stat,    III.  (1896),  p.  575,  par.  hams,  I  lil.  App.  413. 
30.     In  such   case  the  words  enclosed        Informal  Prayer. — Where  the  prayer 

in  [  ],  lupra,  would  be  used,  but  not  is  good  in  substance,  but  informal,  ibe 

otherwise.  defect  should   be  taken    advantage  of 

9.  The Pn7«r  fur Ktliaf  —  Ginirally. —  by  demurrer,  and  the  Informality  is 
A  general  prayer  for  relief  Is  suffi-  waived  by  answering.  Kuchenbciser 
cient  to  support  any  decree  which  is  f.  Beckert.  41  III.  172. 
warranted  by  the  facts  alleged.  Walker  8.  TIib  Fn j«r  for  fToowi,  —  When  an 
V,  Converse,  148  III.  6aa  ;  Davidson  v.  injunction  is  sought,  it  must  be  prayed 
Burke,  143  III.  ijg ;  Cushman  v.  Bon-  in  the  prayer  for  process  as  well  as  in 
field.  139  III.  319 ;  Brown  v.  Miner,  138  the  prayer  for  relief.  Willett  c.  Wood- 
Ill.  14S:  Allen  v.  Woodruff,  96  III.  11  ;  haroi,  I  III.  App.  414. 
Hopkins  V.  5n«daker,  71  III.  449;  Isaacs 

488  Volume  3. 


I 

I 

'  4271.  BILLS  IN  EQUITY.  4271. 

going  bill  of  complaint  by  him  subscribed  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  his  own  knowledge,  except  as 
to  the  matters  which  are  therein  stated  to  be  on  information  or 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true.^ 

John  Doe. 

Subscribed  and  sworn  to  by  the  said  ) 
John  Doc  before  me,  this  Jifteenth  day  > 
oijune,  A.  D.  i897.  ) 

Norton  Poriery 

(seal)  Notary  Public,  Greene  Co.,  111. 

MAINE. 

Pomi  No.  4371 

To  the  Supreme  Judicial  Court.  In  Equity. 

John  Doe^  of  Addison^  in  the  county  of  Washington  and  state  of 
Maine,  complains  against  Richard  Roe^  of  Eastporiy  in  said  county  and 
state,  and  says:  ^  (Jlere  set  out  a  clear  and  orderly  statement  of  the  facts 

1.  YcriflofttioB—  Generally, —  As  to  the  the  same  is  true  of  his  own  knowledge^ 

requisites  of  the  verification  of  a  plead-  except  as  to  the  matters  and   things 

I                    ing  in  equity  see  Siegmund  v.  Ascher,  therein   stated  upon  information  and 

!                    37  111.  App.  122  ;  Packer  v.  Roberts,  44  belief,  and  as  to  those  he  believes  it  to 

111.  App.  252;  Ruble  V.  School  Dist.  No.  be  true.               N,  Bacon^ 

5,  42  111.  App.  483.     For  forms  of  verl-  **  (seal)                    Notary  Public." 

fication  consult  the  title  Verifications.  8.  Ths  AddxMi  and  Introdi&BtloB  —  Pre- 

IVhen  Insufficient.  —  Where  a    com-  scribed  by  Rule.  —  This  form  is  set  out 

plainant  verifies  a  bill  as  true  to  his  in  Rule  4,  Ch.  Rules  (82  Me.  595).     See 

I                    knowledge  *'  except  as  to  the  matters  also  an  earlier  prescribed  form  in   72 

I                    stated  therein  on  information  and  be-  Me.  584. 

lief/'  the  verification  is  defective.   Stir-  The  address  and  commencement  of 

len  V,  Neustadt,  50  111.  App.  378  ;  Bra-  a  bill  taken  from  a  certified  copy  of  the 

I                    book  Tailoring  Co.  v,  Belding,  40  111.  record  in  the  case  of  Doyle  v.  Whalen, 

App.  326.  87  Me.  414,  is  as  follows  : 

Of  Amendments, — ^A  verification  of  an  "  Supreme  Judicial  Court, 

amendment   by  the  solicitor  is  insuf-  **  April  Term^  ift^. 

ficient  where  the  amendment  contains  *^  Peter  Doyle ^  et  al.^   \ 

matters    peculiarly   within    complain-  against              >•  In  Equity, 

ant's  knowledge.     Lane  v.  Crossman,  Patrick  fVAalen,  et  aL  ) 

58  111.  App.  386.  **  To  the  honorable  justice  of  the  5«- 

Precedent,  —  In  Gage  v.  Smith,  79  111.  preme  Judicial    Court,  now  holden   at 

221,  the  affidavit  annexed  to  the  bill  Calais^  within  and  for  the  county  of 

was  objected  to  on  demurrer,  but  its  Washington^  on  the  fourth  Tuesday  of 

sufficiency  was  not  passed  upon  by  the  •^/^'A  189^.    Peter  Doyle  [giving  names 

appellate  court  as  that  court  held  that  of  all  the  complainants']^  all  of  Eastport^ 

the  question  of  its  sufficiency  was  not  in  said  county,  complain,  on  their  own 

properly  before  it.    The  affidavit  was  behalf  and  in  behalf  of  all  the  persons 

in  the  words  and  figures  following :  of  like  interest  in  the  premises  with 

'                    "  State  of  Illinois,  )  themselves  any  of  whom  may  join  as 

Cook  County.       )     '  plaintiffs  in  this  cause,  against  Patrick 

"On  this  ^th  day  of  December,  one  IVhalen,  NoelB,  Nutt,  Alden  Bradford, 

thousand   eight    hundred  and  seventy-  and   the   inhabitants  of    the  town  of 

four,  personally  came  before  me  D,  K,  Eastport,   in   said  county,   and  allege 

Tenney,  who,  being  duly  sworn,  saith  that :" 

that  he  is  one  of  the  attorneys  of  the  For  the  complete  bill  in  this  case  see 

complainants ;   that  he  has  heard  the  vol.  i,  p.  380. 

foregoing  bill  of  complaint  read  and  Commencement  against  Administrator, 

knows   the  contents  thereof,  and  that  —  In  Grant  v,   Bradstreet,  87  Me.  584, 
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upon  which  the  suit  is  faundei.y-  Wherefore  your  orator  prays  that 
(Jlere  state  the  specific  relief  desired).  And  your  orator  prays  for  such 
other  and  further  decrees  as  to  the  court  may  seem  just  and  proper 

in  the  premises.*  John  Doe, 

the  commencement  against  adminia-  Numbering  Paragraphs.  —  The  van* 

trators  and  another  was  as  follows  :  ous  paragraphs  shall  be  numbered  seri^ 

'*  To  the  Supreme  Judicial  Court,  in  oHm,     Rule  4,  Ch.  Rules  (83  Me.  595V 

equity  :  Certainty  in  Allegations.  —  The  facts 

*'  fvilliam   S,   Grant  of  Aberdeen^   in  in  this  part  of  the  bill  should  be  set  oat 

the   State    of    IVashington^    complains  with  great  care,  as  relief  can  be  granted 

against  IVilliam  fV,  Bradrtreet  of  Gar-  only  in  accordance  with  some  one  or 

dtner,,  in  the  county  of  Kennebec^  and  more  of   the  allegations    in  the  bill. 

State  of  Maine ^  and  also  against  IVes^  Stover  v.    Poole,  67  Me.  2x7.     And  if 

ton  Lewis  and  Everett  L.  Smith,  both  of  the  bill  does  not  exhibit  a  case  for  the 

said  Gardiner,  administrators  upon  the  interference  of  a  court  of  equity  it  wilL 

goods  and  estate  of  Peter  G.  Bradstreet,  be  dismissed  on  demurrer  for  want  of 

deceased,  late  of    said  Gardiner,  and  equity.     Reed  v,  Johnson,  34  Me.  32s; 

says  : "  Chase  v.  Palmer,  25  Me.  341.     But  if 

Commencement  against  Corporation,  —  a  part  of  the  complainant's  bill  shows 

In  Baxter  v.  Moses,  77  Me.   466,  the  that   he    is  entitled    to    relief  a  de* 

commencement  against  a  corporation  murrer  to   the    whole    bill  cannot  be 

and  others  was  as  follows :  sustained.     Laughton.  v.    Harden,    6& 

"  State  of  Maine,  Cumberland,  ss.  Me.  208;  Weston  v.  Blake,  61  Me.  45s* 

*'  IVilliam  H*  Baxter  of  Deering,  in  It  is  not  sufficient  in  a  bill  of  equity 
the  county  of  Cumberland,  aforesaid,  to  allege  that  the  complainant  "had 
complains  against :  Oliver  Moses,  Galen  been  informed  and  believed "  that  the 
C.  Moses,  John  H,  Kimball,  Charles  facts  set  out  were  true.  He  should 
Russell  9SiQ,  James  D.  Robinson,  of  Bath,  allege  the  facts  on  information  and  be- 
in  the  county  of  Sagadahce,  and  fVill'  lief.  Messer  v.  Storer,  79  Me.  512. 
iam  P.  Frye,  of  Lewiston,  in  the  Multifariousness.  —  Two  good  cause» 
county  of  Androscoggin,  and  Edwin  of  complaint  may  be  joined  when  the 
Plummer,  of  Lisbon,  An  said  county  of  relief  asked  in  relation  to  each  is  of 
Androscoggin,  and  the  Androscoggin  the  same  general  character.  Foss  v. 
Railroad  Company,  a  corporation  duly  Haynes,  31  Me.  81.  A  bill  is  multifa* 
chartered  by  law  and  doing  business  rious  only  when  separate  and  distinct 
in  said  county  of  Cumberland,  and  rep-  causes  of  relief  are  joined  which  ought 
resents  and  avers  : "  not  to  be  joined.     Weston  v.  Blake, 

Misjoinder  of  Parties  Defendant.  —  6i  Me.  452;  Kennebec,  etc.,  R.  Co.  ». 

This  IS  no  ground  for  dismissal  of  a  Portland,  etc.,  R.  Co.,  54  Me.  173.  Itis- 

bill  as  it  respects  other  parties    than  impracticable  to  lay  down  a  general 

those  improperly   joined.     Bugbee  v.  rule  as  to  what  constitutes  multifari* 

Sargent,  23  Me.  269.  ousness.     Each  case  must  depend  ott 

1.  Th«     Stating    'Hxi  —  Generally, —  its  own  circumstances  and  each  must 

This  part  of  the  bill  should  be  drawn  be  left  to  the  sound  discretion  of  the 

succinctly,   without    prolixity  or    un-  court.     Warren  v.  Warren,  56  Me.  360^ 

necessary  repetition.   Rule  4,  Ch.  Rules  Amendment.  —  Bills  may  be  amended 

(82  Me.  595).     Boynton  v.  Brastow,  38  or  reformed   at   the   discretion  of  the 

Me    577     A  bill  containing  the  sub-  court,  with  or  without  terms,  at  any 

stantive  requirements  of  the  statute  is  time  before  final  decree  is  entered  ift 

sufficient.     Call  z/.  Perkins,  65  Me.  439.  the  cause.     Me.  Rev.  Stat.  (1883),  c. 

Unnecessary  Averments. — The   con-  77,  §  II  ;  Boynton  v.  Brastow,  38  Me. 

federacy  clause,  the  charging  part,  and  577. 

the  jurisdictional  clauses  may  be  omit-  8.  Ths  Prayar  fur  Xaliaf  —  Generally, — 

ted.     Rule  4,  Ch.  Rules  (82  Me.  595).  The  prayer  for  relief  shall  state  specifi- 

Matters  of  Proof  . — The  bill  need  not  cally  the  relief  sought  and  may  also* 

set    forth    the   mode  of    proof  of  an  ask  for  general  relief,  and  the  prayer 

alleged  fact.    The  statement  of  facts  is  for    process    shall    contain     sufficient 

sufficient  without  stating  the  evidence  information    for     the    proper    frame 

by  which  it  is  expected  to  prove  them,  thereof.    Rule  4,  Ch.  Rules  (82  Me.  595). 

Lovell  v.  Farrington,  50  Me.  239  Under  the  prayer  for  general    reuel 
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Jeremiah  Mason^ 

Attorney  of  Complainant  in  Equity.^ 

Waskingtofiy  ss. :  Addisan^June  IB^  i8P7. 

Then  personally  appeared  John  Doe^  the  within  named  complain- 
ant, and  made  oath  that  he  has  read  the  above  bill  of  complaint  and 
knows  the  contents  thereof  and  that  the  same  is  true  of  his  own 
knowledge,  except  the  matters  stated  to  be  on  information  and  belief^ 
and  that  as  to  those  matters  he  believes  them  to  be  true.^ 

Before  me,  Abraham  Kent^  Justice  of  the  Peace. 

MARYLAND. 

Pomi  No.  4373. 
In  The  Circuit  Court  for  Allegany  County. 

John  Doe^  Plaintiff, 
against 
Richard  Roe,  Defendant. 
To  the  Honorable  the  Judges  of  said  Court:  ^ 
Your  orator  complaining  says  : 

only  such  relief  can  be  given  as  the  the  case  of  Doyle  v,  Whalen,  87  Me.. 

case  stated  in  the  bill  and  sustained  by  414. 

proof  will  justify.      Merrill  v.  Wash-  **  Washington^  ss.     Easiport^  April  20^ 

burn,  83  Me.  189 ;  Scudder  v.  Young,  189^. 

25  Me.  153.  "Then  personally  appeared  John  P^ 

Prayer  for  Answer^  —  This  may   be  Doyle^  one  of  the  within-named  com- 

omitted  unless  discovery  is  sought  or  plainants,  and  made  oath  that  he  has. 

answer  upon  oath  is  required.    Rule  4,  read  the  above  bill  of  complaint  and 

Ch.  Rules  (82  Me.  595).  knows  the  contents  thereof,  and  that 

Effect  of  Omitting.  —  An  entire  omis-  the  same    is   true  of  his  own  knowl- 

sion  of  the  prayer  for  relief  is  a  fatal  edge,  except  the  matters  stated  to  be 

defect,  for  without  the  prayer  no  de-  on  information  and  belief,  and  that  as 

cree  can  be  rendered  for  complainant,  to  those  matters  he  believes  them  to^ 

Perry  v.  Perry,  65  Me.  401.  be  true. 

1.  fllgning  Bmi.  — All  bills  must  be  "Before  me, 

signed  by  counsel  as  a  guaranty  ot  "  Colin  McNichol^ 

good   faith.     Rule  18,   Ch.   Rules    (8a  "  Justice  of  the  Peace." 

Me.  598).  8.  Tht  AddxMi  and  Caption.  -—  All  bills- 

8.  Volfloatioii  —  When    Necessary.  —  must  contain  in  the  introductory  part 

Only  bills  of  discovery  and  those  pray-  the  names  of  all  the  parties,  plaintiffs 

ing  for  injunction  must  be  verified  by  and  defendants,  by  and  against  whom' 

oath.     Rule  5,  Ch.  Rules  (82  Me.  595);  the  suit  is   brought.     The  form  given 

Baker  v.  Atkins,  62  Me.  205.    See  also  in  the  text  is  set  out  in  Rule  14,  Ch.. 

Dinsmore    v.  Crossman,  53  Me.  441;  Rules  Md.     (Pub.  Gen.  Laws  (1888),  p.. 

Hilion  V.  Lothrop,  46  Me.  297.  176). 

What  Sufficient. — Verification  by  the  An  old  form  of  commencement  by 

oath  of  the  party  for  whose  benefit  the  the  attorney  general  is  found  in  Du- 

bill  sets  forth  that  it  is  ^prosecuted  is  lany  v.  Jenings,  i  Har.  &  McH.  (Md.) 

equivalent  to  such  verification  by  the  92.     It  is  as  follows: 

complainant.     Me.  Rev.  Stat.    (1883),  "  To  His   Excellency    Samuel  Ogle^ 

c  77,  %\i.  Esquire,  Chancellor  of  the  Province  of 

See  Rule  12,  Ch.  Rules  (82  Me.  597),  Maryland, 

for  the  requirements  of  the  verifica-  "  Informing,  sheweth  unto  your  Ex- 

tion.  cellency,  for  and  on  behalf  of  the  Lord 

By  One  of  Several  Defendants.  —  The  Proprietary   of  this   Province,    Daniet 

following  form  of  verification  is  taken  Dulany^  Esquire,  his  Lordship's  Attor- 

from  a  certified  copy  of  the  record  in  ney-General,  that." 
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I.  That  (Here  set  out  a  clear  and  orderly  staiemeni  €>/  the  facts  upon 
which  the  suit  is  founded)?- 
To  the  end,  therefore  : 

1.  That  {Here  state  the  specific  relief  desired), 

2.  That  your  orator  may  have  such  other  and  further  relief  as  his 
case  may  require.' 

1.  Tht    Stetiiiff    Y%aX  ^  Generally.  ^  (Md.)  7;  Williams  v.  West,  2  Md.  174; 

Every  bill  shall  be  expressed  in  terms  Wilson  v,  Wilson,  25  Md.  162. 

as  brief  and  concise  as  it  reasonably  Maltifariousness    should    be    taken 

can  be,  containing  no  unnecessary  re-  advantage  of  by  demurrer.    Grove  v, 

citols  of  documents  of  any  kind  in  hac  Fresh,  9  Gill  &  J.  (Md.)  280;  Luckett 

verba^  nor  any  impertinent  or  scandal-  v.  White,  10  Gill  &  J.  (Md.)  480;  Gibbs 

ous  matters,  and  if  this  rule  is  vio-  v.  Claget,  2  Gill  &  J.  (Md.)  -14. 

lated  unnecessary  or  improper  matter  Numbering   Paragraphs, — The    bill 

may  be  stricken  out  at  the  cost  of  the  shall  be  divided  into  paragraphs  num- 

complainant.     Rule  13,  Ch.  Rules  Md.  bered    consecutively.      Rule    15,    Ch. 

(Pub.  Gen.  Laws  (18S8),  p.  175).  Rules  Md.  (Pub.  Gen.  Laws  (1888),  p. 

Must  contain  What. —The  bill  shall  176). 

contain  simply  a  statement  of  the  facts  Unnecessary  Averments.  — The   con- 

upon   which  the  plaintiff  asks  relief,  federacy    clause,     the     jurisdictional 

The  plaintiff  may  at  his  option,  how-  clause,  and  similar  formal  averments, 

ever,  include  in  the  bill  facts  which  shall  be  omitted.     Rule  15,  Ch.  Rules 

are  intended  to  avoid  anticipated  de-  Md.  (Pub.  Gen.  Laws  (1888),  p.  176). 

fenses.     Rule  15,  Cb.  Rules  Md.  (Pub.  8.  Ths  Prayar  for  Baliif — Requisites 

Gen.  Laws  (1888),  p.  176).  Generally. — This  shall  specify  particu- 

The  facts  stated  must  be  sufficient  to  larly  the  relief  desired,  and  shall  also 

entitle   the  complainant  to  the  relief  contain   a  prayer    for   general    relief, 

prayed,  or  to  relief  under  the  general  Rule    15,  (!h.   Rules   Md.  (Pub.  Gen. 

prayer.     West    v.   Hall,   3  Har.  &  J.  Laws  (1888),  p.  176). 

(Md.)  221  ;  Chalmers  v.  Chambers,  6  Numbering  Paragraphs.  —  The    scv- 

Har.  &  J.  (Md.)  29 ;  Ringgold  v.  Ring-  eral  subjects  of  the  prayer  should  be 

gold,  I  Har.  &  G.  (Md.)  11 ;  Buchanan  formed  into  distinct  paragraphs  and 

V.  Deshon,  i   Har.  &    G.  (Md.)   293 ;  consecutively  numbered.    Rule  15,  Ch. 

Lingan  v.  Henderson,  i  Bland  (Md.)  Rules  Md.  (Pub.  Gen.  Laws  (1888),  p. 

236 ;  Estep  V,  Watkins,  I  Bland  (Md.)  176). 

486;    Iglehart  v.    Armiger,    i    Bland  Special  Relief  Alone.  —  If  the  bill  ez- 

(Md.)  519  ;  Townshend  v.   Duncan,  2  pressly  specifies  the  relief  sought  and 

Bland    (Md.)   45 ;   Binney's    Case,    2  prays  for  none   other,  and  the  com- 

Bland  (Md.)  99;  Salmon  v.    Clagett,  plainant  is   not  entitled   to  the  relief 

3  Bland  (Md.)  125.    And  the  bill  must  prayed  for,  the  bill  must  be  dismissed, 

put  in  issue  whatever  the  complainant  Lingan  v.  Henderson,  i   Bland  (Md.) 

intends    proving,  otherwise  it  cannot  236;   Townshend  v.  Duncan,  2  Bland 

be  given    in   evidence.     Hay  ward  v.  (Md.)  45. 

Carroll,  4  Har.  &  T.  (Md.)  518;  Den-  General  Relief  Alone.  —  The  omission 

nis  V.  Dennis,  15  Md.  73.     But  a  gen-  of  a  praver  for  specific  relief  is   no 

eral  statement  of  the  facts  is  sufficient,  reason  why,  under  the  general  prayer, 

and  it  is  unnecessary  to  charge  the  complainants  may  not  have  such  relief 

circumstances  which  may  conduce  to  as  the  case   alleged   and  proved  enti- 

Srove  the  general  charge.     Dennis  v*  ties  them  to.     Crain  v,  Barnes,  i  Md. 

tennis,  15  Md.  73.  Ch.  151. 

Multifariousness.  —  It    is    multifari-  Special  and   General  Relief,  —  If  the 

ousness  to  blend  in  one  bill   matters  complainant  cannot  obtain  the  specific 

which  are  in  their  nature  separate  and  relief  prayed  for,  he   may  obtain  any 

distinct,  but  two  good  causes  of  com-  relief  consistent    therewith  warranted 

plaint  may  be  combined  where  they  by  the  allegations  of  the  bill,  provided 

grow   out   of   the    same    transaction,  it  contain  a  prayer  for  general  relief, 

where  all  the  defendants  are  interested  Gibson  v.   McCormick,    10  Gill  &  J. 

in  the  same  rights  and  where  the  re-  (Md.)  65;   Bentley  v.  (bowman,  6  Gill 

lief  against  each  is  of  the  same  general  &  T.  (Md.)  152;   Wootten  v.  Burch,  2 

character.     Thomas  v.  Mason,   8  Gill  Md.  Ch.  190;  Powell  v.  Young,  45  Md. 
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May  it  please  your  Honor  to  grant  unto  your  orator  a  writ  of  sub- 
poena directed  to  the  said  Richard  Roe^  residing  in  said  city  of  Cum- 
berland^  commanding  him  to  be  and  appear  in  this  court  at  some 
certain  day  to  be  named  therein  and  answer  the  premises  and  abide 
by  and  perform  such  decree  as  may  be  passed  therein.^ 

And  as  in  duty  bound  your  orator  will  ever  pray,  etc. 

John  Marshall^ 

{Verification.)  «  Solicitor  for  Plaintiff. 

MASSACHUSETTS.' 

Pomi  No.  4373. 

In  the  Superior  (or  Supreme  Judicial)  Court. 
Suffolk^  ss. 

Between 
John  Doe^  of  Chelsea^  in  the  county  of  Suffolk^  and  Samuel 
Shorty  of  Revere^  in  the  county  of  Suffolk^  plaintiffs, 

and 
Richard  RoCy  of  Boston^  in  the  county  of  Suffolk^  defendant.  ^ 

Bill  of  Complaint.* 

496;  Liogan   v.    Henderson,   i   Bland  relief,  it  shall  be  sufficient  without  re- 

(Md.)  236;  Townshend   v.  Duncan,  a  peating  the   same   in   the   prayer  for 

Bland  (Md.)  45.     But  only  such  relief  process.    Rule  16,  Ch.  Rules  Md.  (Pub. 

can  be  given  as  is  consistent  with  the  Gen.  Laws  (1888),  p.  177). 

case  made  by  the   bill.     Chalmers  v.  8.  Yeriflcatioii.  —  An  affidavit  to  a  bill 

Chambers,  6  Har.  &  J.  (Md.)  29.     And  for    an     injunction    that    **  the    facts 

the  complainant   cannot    claim   relief  stated  in  the  bill  are  true  to  the  best  of 

beyond  the  general   scope  and  object  his  [complainant's]  knowledge  and  be- 

of  the  bill.     Fenby  v.  Johnson,  21  Md.  lief  "  is  sufficient   Triebert  v.  Burgess, 

106;  Polk  V,  Rose,  25  Md.  153.  11  Md.  452.     For  the  various  forms  of 

Prayer  that  Defendant  Answer.  — The  verification  when  the  bill  must  be  veri- 

prayer  that  defendants  be  required  to  fied  consult  the  title  Verifications. 

answer  shall  not  be  necessary  unless  it  8.  Fresoribad  Form.  —  This    form    of 

be  desired  that  they  shall  answer  under  bill  is  set  out  in  full  in  Mass.  Pub.  Stat, 

oath,  or  unless  there  shall  be  special  (Supp.  1888),  p.  127.  and  in  this  work 

iaterrogatories  appended  to  the  bill  to  in  vol.  i,  p.  341. 

be  answered  by  the  defendants  or  some  AddxMS  and  Contmeiioement —  Present 

of  them.     In   such   cases   there   shall  Rule.  —  The  bill  need  not  contain  any 

be  a  prayer  that  defendant  or  defend-  address  to  the  court  or  the  usual  com- 

ants  be  required  to  answer  the  bill  or  mencement.    Mass.  Pub.  Stat.  (Supp. 

the  special    interrogatories    appended  1888),  p.  126,  §  10. 

thereto    under    oath.      Rule    15,   Ch.  The  old  form  of  address  and  com- 

Rules  Md.  (Pub.  Gen.  Laws  (1888),  p.  mencement  in  Massachusetts   was    as 

176).  follows : 

1.  The  Prayar  for  Ptooais.  —  A  praver  **  Commonwealth  of  Massachusetts, 

for  process  or  for  order  of  publication  ^^ Suffolk^  ss.                             In  Equity, 

shall  contain  the  names  of  all  the  de-  ^^  yohn  Doe  vs.  Hichard  Roe. 

fendants  named   in   the    introductory  '*  Bill  of  Complaint, 

part  of  the  bill,  together  with  the  places  *'  To  the  Honorable  the  Justices  of  the 

of  their  residence  so  far  as  known;  and  Supreme  Judicial  Court, 

if  any  defendant  is  known  to  be  an  in-  *'  Your  complainant  John  Doe^  of  the 

fant  under  age  or  under  any  other  dis-  City  of  Chelsea,  in  the  County  of  Suffolh^ 

ability  such  fact  must  be  stated  in  order  showeth  unto  your  Honors  that." 

that  the  court  may  take  order  thereon  4.  CaptioB.  —  The  bill,  except  when  it 

as  justice  may  require.     Where  an  in-  is  actually  inserted  in   the  writ,  shall 

junction  or  other  writ  or  any  special  be  entitled  in  the  proper  manner  and 

order  is  prayed  for  in  the  prayer  for  with  the  full  title  of  the  cause,  contain- 
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I.  By  deed  of  mortgage  dated  the  {Here  set  out  in  paragraphs  num- 
bered consecutively  a  clear  and  orderly  statement  of  the  f  cuts  on  which  the 
suit  is  bcued^ 

The  plaintifif  prays: 

I .  That  {Here  set  out  the  relief  desired  in  paragraphs  numbered consecu' 
lively.)  « 

Jeremiah  Afason^ 

Solicitor  for  PlaintiflFs.* 

ing  the  names  and  description  of  all  ors  and  answer  the  premises,  and  abide 

the  parties.     Mass.  Pub.  Stat.   (Supp.  such  order  and  decree  as  to  your  Hon- 

1888),  p.  126,  g  10.  ors  shall  seem  meet. 

1.  TIm  Stating  Part.  —  Material  facts  **And  your  complainant  shall  ever 

and  circumstances  relied  upon  by  the  pray." 

plaintiff  shall  be  stated  with  brevity,  And  under  the  prayer  for  general 

omitting  immaterial  or  irrelevant  mat-  relief,  any  relief  in   addition   to  that 

ters.     Mass.  Pub.   Stat.  (1882),  c.  151,  specifically  prayed  for  could  be  granted 

^  7.     But  a  mere  general  allegation  of  which    the     nature    of    the   case    re- 

xraud  in  the  bill  is  insufficient.  Nichols  quired.     Franklin  v,  Greene,  2  Allen 

V.  Rogers,  139  Mass.  146.  (Mass.)  519 ;   Winslow  v.  Nayson,  113 

Every  averment  necessary  to  entitle  Mass.  411 ;  Thompson  v,  Heywood, 
a  plaintiff  in  equity  to  the  relief  prayed  129  Mass.  401 ;  Nudd  v.  Powers,  136 
for  must  be  contained  in  the  stating  Mass.  273.  And  in  a  bill  between  part- 
part  of  the  bill,  and  if  every  necessary  ners,  a  prayer  that  the  defendant  may 
fact  be  not  distinctly  and  expressly  be  held  to  render  an  account  of  aU 
averred  in  that  part  of  the  bill  the  d^-  moneys  and  effects  of  the  firm  received 
feet  cannot  be  supplied  by  inference  by  him,  and  of  all  other  matters  relat- 
or by  reference  to  averments  in  other  ing  to  the  concern,  is  equivalent  to  a 
parts.  Wright  v.  Dame,  22  Pick,  prayer  for  general  relief.  Miller  v, 
(Mass.)  55.  And  when  a  bill  in  equity  Lord,  ix  Pick.  (Mass.)  11. 
seeks  special  and  general  relief,  and  A  prayer  in  a  bill  in  equity  that  the 
also  a  discovery,  and  relief  is  the  prin-  defendant  make  answers  to  the  matters 
cipal  object,  the  discovery  being  alleged  therein  was  a  good  genexal 
sought  merely  as  incidental  to  the  re-  interrogatory  and  a  sufficient  compli- 
lief,  if  the  plaintiff  shows  no  title  to  ance  with  the  chancery  rule  requiring 
the  relief  sought  a  demurrer  lies  to  the  that  bills  in  equity  shall  conclude  with  a 
whole  bill.  Pool  v,  Lloyd,  5  MeL  general  interrogatory,  and  this  though 
(Mass.)  525.  it    was    coupled    with    a    prayer    for 

8.  The  Prayer  for  Belief — General  Rule,  process  and  followed  by  a  prayer  for 

—  The  bill  need  contain  no  prayer  for  specific  and  general  relief.    Ames  v. 

an   answer,   for  general   relief,  or  for  King,  9  Allen  (Mass.)  258. 

process.    Mass.     Pub.     Stat.     (Supp.  The  bill  might  waive  an  answer  upon 

1888),  p.  126,  g  10.  oath.     Bingham  t/.  Yoemans,  10  Cush. 

Discovery^    How     Had,  —  Discovery  (Mass.)  58;  Chace  v.  Holmes,  2  Gray 

may   be   had    by    inserting  a  prayer  (Mass.)  431.     But  such  a  bill  coold  not 

therefor  in  the  bill  or  by  interrogato-  be  maintained  as  a  bill  of  discovery, 

ries.     Mass.  Pub.  Stat.   (1882),  c  151,  Ward  v.  Peck,   14  Mass.  121 ;  Badger 

g  7.  V.  McNamara,  123  Mass.  1x7. 

Old  Rule,  —  Under  the  former  prac-  S.  ttgning  the  Bill —  General  Rule,  — 

tice  in  Massac husetts^  after  the  prayer  The  bill  may  be  signed  by  the  party  or 

for  special  relief  the  bill  continued  :  his  attorney,  and  shall  not  require  any 

*'and    that    your    complainant    may  other    signature.      Mass.    Pub.    Stat, 

have  such  other  and  further  relief  as  (Supp.  1888),  p.  126,  §  10.     And  when 

the   nature  of  the  case   may    require  signed  by  attorney  it  need  not  be  sworn 

and  to  your  Honors  shall  seem  meet.  to  or  contain  an  allegation   that  the 

*'  May  it  please  your  Honors  to  grant  person  assuming  to  act  as  attorney  is 

unto  your  complainant  a  writ  of  sub-  such  in  reality.      Burns  v,  Lynde,  6 

poena  to  be  directed  to  the  said  Richard  Allen  (Mass.)  305  ;    Pope  v,  Xjeonard, 

Roe^  Samuel  Short  and  [naming  all  the  115  Mass.  286. 

defendants^   commanding    them   on   a  Bill   by  a    City,  —  A    bill    lawfully 

certain  day  to  appear  before  your  Hon-  brought  in  the  name  of  a  city  is  prop- 
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MICHIGAN. 

PonnNo.  4374. 

To  the  Circuit  Court  for  the  County  of  Waynt^  in  Chancery.* 

Your  orator,  John  Doe^  of  the  county  of  Wayne^  respectfully  rep- 
resents unto  the  court  that  {Here  set  out  a  clear  and  orderly  statement  of 
the  facts  upon  which  the  suit  is  based)^    And  your  orator  well  hoped 

erly  signed  by  the  mayor.    Taunton  v.  to  be  set  out  in  the  bill.     Hubbard  v. 

Taylor,  116  Mass.  262.  McNaughton,  43  Mich.  220;  Wilson  v. 

Omissicn  of  Signatures,  —  If  a  bill  in  Eggleston,  27  Mich.  257  ;  Tong  v.  Mar- 
equity    purports    at    the     beginning  vin,  15  Mich.  60. 

thereof  to  be  brought  by  ten  persons  When  Relief  Claimed  Under  Statute. 

who  are   therein   named  as  plaintiffs  — When  a  bill  is  filed  under  a  statute 

but  is,  in  fact,  signed  by  only  two  of  and  there  is  an  exception  in  the  enact- 

them,  without  any  signature  either  of  ing  clause  the  bill  must  negative  the 

themselves  or  of  counsel  in  behalf  of  exception;  but  where  the  exception  is 

the  others,  it  is  the  bill  of  the  two  only  in  a  proviso  or  subsequent  section  of 

who  sign.     Chapman  v.  Banker,  etc.,  the  act  it  is  a  matter  of  defense  which 

Pub.  Co.,  128  Mass.  478.  must    be    shown    by    the    defendant. 

1.  ThaAddiMS.  — The  bill  shall  be  ad.  Att'y  Gen.  v.  Oakland  County  Bank, 

dressed    to    the    court.     Rule   i,   Ch.  Walk.  (Mich.)  90. 

Rules  Mich.  Performanee  of  Condition  Precedent, 

8.  The   St^dag   Part  —  Generally. —  — Where  complainant's  right  depends 

Every  material  fact  of  time,  place,  man-  upon  performance  of  conditions  prece- 

ner,  etc.,  necessary  to  establish  plain-  dent,  his  bill  should  aver  such  per- 

tiff*s  right  to  the  relief  he  seeks  must  formance.     Curtis  v,    Goodenow,    24 

be  plainly  alleged.     Fox  v.  Pierce,  50  Mich.  18. 

Mich.  500;  Remeau  v.  Mills,  24  Mich.  Estoppels  must  be  Alleged, — Estoppels, 

15;   Moran  v.   Palmer,  13   Mich.  372.  where  they  form  the  foundation  of  the 

But  an  averment  is  sufficient  which  relief  asked  for,  cannot  be  proved  un- 

by    its   language  gives   full  informa-  less  alleged  in  the  bill.    Cicotte  v,  Gag- 

tion   of  the  claim   sought    to    be  en-  nier,  2  Mich.  381 ;  Moran  v.   Palmer, 

forced.     Evans  v.  Grand  Rapids,  etc.,  13  Mich.  367. 

R.  Co.,  68  Mich.  602.  ,  Bill  with  DoubU  Aspect,  —  A  bill  with 

Numbering   Paragraphs,  —  The    bill  a  double  aspect  must  be  consistent  with 

shall  be  divided  into  paragraphs  num-  itself;  that  is,  it  should  not  set  up  dif- 

bered    consecutively,   and  each  para-  ferent  and  distinct  causes  of  complaint 

graph  shall  contain,  as  near  as  may  be,  that  destroy  each  other.     Hart  v,  Mc- 

a   separate    and    distinct    allegation.  Keen,  Walk.  (Mich.)  417. 

Rule  I,  Ch.  Rules  Mich.     And  for  fail-  Where  All  Parties  are  Not  Joined,  — ■ 

nre  to  comply  with  this   rule  the  bill  Where  a  bill  is  filed  by  the  stockholders 

shall  be  stricken  from  the  files  on  mo-  for  the  benefit  of  the  corporation,  the 

tion,   unless  the  court  shall  deem  it  bill  should  state  any  reasons  that  exist 

proper  to  allow  amendments  thereto  to  for  omitting  to  jpin  all  the  stockholders 

cure  the  defect.     Rule  i,  Ch.   Rules  as  complainants.    Bengley  v,  Wheeler, 

Mich.  45  Mich.  493. 

Must  Support  Decree  pro  Confesso,  —  Error  in  Dates.  —  If  a  date  is   mis- 

The  case  must  be  so  stated  in  the  bill  stated  through  clerical  error,  it  may  be 

that  if  admitted  by  answer  or  proved  rejected  as  surplusage  if  the  bill  suffi- 

at  the  hearing  the  court  may  decree  ciently  corrects  the  time.     Bailey  v* 

upon  it.    Highstonee^.  Franks,  ^3  Mich,  Murphy,  Walk.  (Mich.)  425. 

52,  citing  Fox  v.  Pierce,  50  Mich.  500;  Effect  of  Noncontrolling  Allegations, — 

Baent  v.  Kennicutt,  57  Mich.  270.  Where  the  prayer  of  the  bill  is  broad 

Certainty  in   Allegations, — Facts  es-  enough  to  sustain  the  relief  asked  for, 

sential  to  complainant's  title  to  main-  and  the  pleadings  and  proof  warrant 

tain  his  bill  must  be  alleged  positively  it,  no  statements  in   the  bill  that  are 

and  cannot  be  inferred  from  other  facts  not  of  controlling  force  will  be  allowed 

stated.    Manning  v,  Drake,  i  Mich.  34.  to    defeat  it.      Taylor  v.   Young,    56 

Matters  of  Proof  — -  Evidence  is  not  Mich.  285. 
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that  no  dispute  would  have  arisen  touching  the  said  {stating  the  sub- 
ject  matter);  but  that  the  defendant  would  have  complied  with  the 
reasonable  request  of  your  orator  as  in  conscience  and  equity  he 
ought  to  have  done.  But  now,  so  it  is,  may  it  please  the  court,  that 
the  %dL\d  Richard  Roe y  combining  and  confederating  with  divers  per- 
sons (or  combining  and  confederating  with  Samuel  Short  and  Wiliiant 
West  and  with  divers  other  persons^  or  the  said  Richard  Roe  and  Samuel 
Short,  combining  and  confederating  together  and  with  divers  persons^  at 
present  unknown  to  your  orator,  whose  names  when  discovered  your 
orator  prays  he  may  be  at  liberty  to  insert  herein  with  apt  words  to 
charge  them  as  parties  defendants  hereto,  and  contriving  how  to 
wrong  and  injure  your  orator  in  the  premises,  he,  the  s>^(i  Richard 
Roe,  absolutely  refuses  to  comply  with  such  request,^  and  he  at  times 
pretends  that  {Here  give  a  statement  of  the  defendants  anticipated 
defense);  whereas  your  orator  charges  the  contrary  thereof  to  be  the 
truth,  and  that  {Here  set  out  the  matter  to  meet  the  defendants  supposed 
defense)^  All  of  which  actings,  doings  and  pretenses  of  the  defend- 
ant are  contrary  to  equity  and  good  conscience  and  tend  to  the  mani- 
fest wrong,  injury  and  oppression  of  your  orator  in  the  premises. 
In  consideration  whereof,  and  inasmuch  as  your  orator  is  remediless 
in  the  premises  according  to  the  strict  rules  of  the  common  law  and 
can  only  have  relief  in  a  court  of  equity,  where  matters  of  this  nature 
are  properly  cognizable  and  relievable.'  To  the  end,  therefore,  that 
the  said  Richard  Roe  and  the  rest  of  the  confederates  when  discovered 
may,  upon  their  several  and  respective  corporal  oaths,  full,  true,  direct 
and  perfect  answer  make  to  all  and  singular  the  matters  hereinbefore 
stated  and  charged  (or  to  cUl  and  singular  the  premises,  or  to  all  and 
singular  the  matters  aforesaid)  as  fully  and  particularly  as  if  the  same 
were  hereinafter  repeated  ana  they  thereunto  distinctly  interrograted 
(or  as  fully  in  every  respect  as  if  the  same  were  here  again  repeated  and 
they  thereunto  particularly  interrogated).^  And  that  the  defendant 
may  {Here  state  the  particular  relief  asked);  and  that  your  orator  may 
have  such  other  and  further  relief  in  the  premises  as  the  nature  of 
his  case  shall  require  and  to  the  court  shall  seem  meet*  May  it 
please  the  court  to  grant  unto  your  orator  a  writ  of  subpcena  to  be 

Objection    to    Bill^    When    Taken. -^  8.  Tht  Jvriidletion  ClftiiM. — As  to  the 

Objection   that  the  bill  is  too  indefi-  necessity  and  use  of  this  clause  in  the 

nite  to  form  a  basis  of  relief  cannot  bill  see  j«/ra,  note  i,  p.  423. 

prevail  after  answer  unless  there  is  a  4.  Th«    IntOTOgatiiiig     Part — Gener^ 

lack  of  such  substantial  averments  as  ally*  —  As  to  the  necessity  and    use  of 

are  necessary  to  make  it  a  case.     Sails-  this  part  of  the   bill    see  supra,   note 

bury  V.  Miller,  14  Mich.  160.  i,  p.  424. 

Amendment. — Matter  repugnant   to  Waiver  of  Answer  Under  Oath.  —  If 

or  inconsistent  with   substantial  alle-  the  complainant  waive  the  necessity  of 

gations  of  the  original  bill  cannot  be  an  answer  being  on  the   oath  of    the 

introduced  by  amendment.     Ogden  v.  defendant,  this  must  be  distinctly  set 

Moore,  95  Mich.  290.  out  in  the  bill.   Rule  18,  Ch.  Rules  Mich. 

1.  The  ConfBderaoy  CUnie.  — As  to  the  5.  The  Praywrfar  B«liif —  Genera/iy.  — 

necessity  and   use  of  this  clause  see  The  prayer  shall  specify  the  particular 

supra^  note  i,  p.  422.  relief  which  the  complainant  shall  con- 

8.  Tht  Gbarg^ng  Port.  —  As  to  the  ne-  ceive  himself  entitled  to,  and  may  also 

cessity  and  use  of  this  part  of  the  bill  contain  a  prayer  for    general    relief, 

see  supra^  note  a,  p.  422.  Rule  I,  Ch.  Rules  Mich. 
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directed  to  the  ^\A  Richard  Roe  and  the  rest  of  the  confederates 
when  discovered,  thereby  commanding  them,  and  every  of  them,  at  a 
certain  day  and  under  a  certain  penalty  therein  to  be  inserted,  per- 
sonally to  be  and  appear  before  this  honorable  court  and  then  and 
there  to  answer  all  and  singular  the  premises  and  to  stand  to  and  per- 
form and  abide  such  order  and  decree  therein  as  to  the  court  shall 
seem  meet.^  Jeremiah  Mason^ 

Solicitor  for  Complainant.^ 
State  of  Michigan, ) 
County  of  Waytu,  \  ^^' 

On  this  fifteenth  day  oi  June^  A.  D.  i8P7,  before  me  personally 
appeared  y^Aff  Z><'^,  the  above  named  complainant,  and  made  oath 
that  he  has  read  the  foregoing  bill  of  complaint  and  knows  the  con- 
tents thereof  and  that  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true.^  John  Doe, 

Subscribed  and  sworn  to  before  me  ) 

the  day  and  date  above  written.     ) 

Norton  Porter^ 

(seal)  Notary  Public,  Wayne  County,  Mich. 


Numbering  Paragraphs. '^TYxe^T^y^T  ture    is    not    sufficient.       Eveiand    v« 

shall  be  divided  into  paragraphs  num-  Stephenson,  45  Mich.  394. 

bered  consecutively,  and  for  failure  to  Accidental  Omission  of  Signature,  — 

comply  with  this  rule  the  bill  shall  be  Where  the  signature  of  counsel  is  acci- 

stricken  from  the  files  on  motion,  un-  dentally  omitted,  the  signature  will  be 

less  the  court  shall  deem  it  proper  to  allowed  to  be  supplied  afterwards  with- 

allow  amendments  thereto  to  cure  the  out    costs.      Sill    v.    Ketchum,   Harr. 

defect.     Rule  i,  Ch.  Rules  Mich.  (Mich.)  425.    And  a  signature  to  an 

Special  and  General  Relief.  —  Where  affidavit  verifying  a  petition  has  been 

the  prayer  is  for  special  and  general  held  to  be  a  sufficient  signature  to  the 

relief    and   no  relief  can   be  granted  petition.    Johnson  v.  Johnson,  Walk. 

under  the  special   prayer,   any  relief  (Mich.)  309. 

consistent  with  the  case  made  by  the  8.  Yeilfloation  —  When    Necessary,  — 

bill  may  be  granted  under  the  general  The  bill,  in  the  absence  of  some  statute 

prayer.     Dayton  v,  Dayton,  68  Mich,  or  rule  regulating  it,  need  not  be  veri- 

437;  Flanders  V.  Chamberlain,  24  Mich,  fied  except  when  preliminary  relief  is 

305;  Schwarz  v.  Sears,  Walk.  (Mich.)  sought,  or  in  cases  where  it  is  sought 

170.  to  transfer  into  equity  matters  usually 

1.  TI10  Prayar  for  Ptooais  may  be  cognizable  at  law.  Wardle  v.  Gum- 
omitted.  Rule  I,  Ch.  Rules  Mich.  And  mings,  86  Mich.  399 ;  Lebanon  Tp.  v, 
a  failure  to  identify  the  defendants  in  Burch,  78  Mich.  641 ;  Beal  v,  Congdon, 
the  prayer  for  process  does  not  render  75  Mich.  77  ;  Bernier  v.  Bernier,  72 
the  bill  fatally  defective  if  the  parties  Mich.  43  ;  Robinson  v.  Baugh,  31  Mich, 
are  otherwise  identified.  Sheridan  v.  290 ;  Moore  v.  Cheeseman,  23  Mich. 
Cameron,  65  Mich.  68a  332  ;  Atwater  v.  Kinman,  Harr.  (Mich.) 

2.  Wgnlng  Bill — General  Rule.  —  No  243.  For  the  rule  governing  the  veri- 
bill  can  be  regularly  filed  unless  signed  fication  of  bills  see  Rule  2,  Ch.  Rules 
by  the  complainant  in  person,  by  his  Mich. 

agent,  or  with  the  responsible  signa-  Substance  of  Verification.  —  As  to  the 

ture  of  counsel,  appended  by  himself  substance  of  the  verification  see  Rule 

or  some  authorized  person.     Rule  i,  8,  Ch.  Rules  Mich. 

Ch.  Rules  Mich.;  Eveiand  v.  Stephen-  Who  May  Verify, — The  bill  may  be 

son,  45  Mich.  394.     See  also  Henry  v,  verified  by  the  oath  of  complainant  or, 

Gregory,  29  Mich.  68.  in  case  of  his  absence  from  the  state 

Printed  Signature.  — ^A  printed  slgna-  or  other  cause  shown,  by  the  oath  of 
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MISSISSIPPI. 

Form  No.  4975. 

To  the  Chancery  Court  of  the  County  of  La  Fayette. 

John  Doe^  a  citizen  of  Oxford^  in  said  county,  complainant, 

V. 

Richard  Roe  and  Samuel  Shorty  citizens  of  Oxford^  in  said  county, 

defendants. 
The  complainant  shows  to  the  court  that^  (Here  set  out  a  clear  and 
4>rderly  statement  of  the  f cuts  upon  which  the  suit  is  founded)^    Where- 

his  agent,  attorney  or  solicitor.     Rule  material  circumstances  of  time,  place, 

7,  Ch.  Rules  Mich.     Where  a  bill  is  etc.     Warner  v,  Warner,  33  Miss.  547 ; 

verified  by  complainant's  agent,  who  is  Farr  v.  Farr,  34  Miss.  507  ;  Prestidge 

not  also  his  solicitor,  the  jurat  should  v.  Pendleton,  24  Miss.  80 ;   Smith  v. 

state  the  person  to  be  the  complainant's  GUI,  52  Miss.  607.     Thus  a  bill  founded 

agent ;  but  where  it  is  verified   by  the  on  a  bond  should  not  merely  allege 

oath  of  the  solicitor  the  court  will  take  that  it  was  conditioned   according  to 

notice  of  that  fact  from  the  records  of  law,  but  should  set  out  the  condition, 

the  proceedings  in  the  case.     Bergh  v.  Whitfield  v.  Evans,  56  Miss.  488.    And 

Poupard,  Walk.  (Mich.)  5.  a  bill  which   does   not   set   out  com- 

Amended  Bill.  —  An  amended  bill  plainant*s  case  in  plain,  positive  and 
should  be  resworn  or  the  amendments  perspicuous  language  is  bad  on  de- 
verified  in  the  same  manner  as  is  pre-  murrer.  Perkins  v.  Sanders,  56  Miss, 
scribed  for  the  original  bill.  Green  v.  733.  But  if  a  bill  disclose  merits, 
Green,  26  Mich.  437  ;  Briggs  v.  Briggs,  though  defectively  stated,  the  court 
ao  Mich.  34.  may  sustain  a  demurrer,   but  should 

1.  Ths  AddxMi  and  OwniBirnDtmeiit. —  give  leave  to  amend  the  bill.     Hiller 

The  address,  description  of  parties  and  v.  Cotton,  48  Miss.  593.     And  while  a 

commencement  given  in  the  text  are  set  demurrer  limited  to  allegations  in  the 

out  in  Miss.  Anno.  Code  (1892),  §  526.  bill  which  are  too  vague  should  be  sus- 

8.  The    ttetiag   Part —  Generally. —  uined,  yet  in  such  case  a  demurrer  to 

This  part  of  the  bill  should  set  out  the  the  whole  bill  will  be  overruled.  White 

facts  on  which  the  complainant  seeks  v.  Thomas,  52  Miss.   52 ;  Simonton  v. 

relief  in  ordinary  and  concise  language,  Bacon,  49  Miss.  582. 
without  repetition  or  needless  prolixity.         Contradictory     Statements     of    Same 

Miss.  Anno.  Code  (1892),  %  527.     The  Transaction. — On  special  demurrer  the 

bill  should  be  framed  so  as  to  put  in  court  should   compel    complainant  to 

issue  all  the  facts  essential  to  the  relief,  elect  which  of  two  contradictory  state- 

Carnes  v.  Hubbard,   2  Smed.  &    M.  ments  of  the  same  transaction  he  will 

<Miss.)    108  ;   Warner   &    Warner,   33  adopt.     Murrell  v.  Jones,  40  Miss.  565. 
Miss.  547  ;  Farr  v.  Farr,  34  Miss.  5^7;        Exhibits.  —  Exhibits  filed  with  a  bill 

Thorns  V.  Thoms,  45  Miss.  264 ;  Smith  as  part  of  it  shall   be   considered  on 

V.  Gill,  52  Miss.  607.  demurrer  as  if  copied  in  the  bill.     Miss. 

Unnecessary  Averments.  —  Noconfed-  Anno.  Code  (1892),  §  528.  But  formerly 
«racy  clause,  jurisdictional  clause,  or  they  could  not  be  looked  to  to  aid  a 
other  merely  formal  matter,  or  similar  defective  and  insufficient  statement  of 
useless  averments,  need  be  added,  but  the  title  to  the  relief  or  as  taking 
the  bill  may  contain  special  interroga-  away  such  right.  Statham  v.  New 
tories  to  the  defendant,  and  it  shall  not  York  L.  Ins.  Co  ,  45  Miss.  581;  Byrne 
be  a  ground  of  objection  to  the  bill  v.  Taylor,  46  Miss.  96;  McGowan  v. 
that  it  contains  all  the  parts  of  a  bill  McGowan,  48  Miss.  553;  Littlewort  v. 
according  to  the  former  practice  in  Davis,  50  Miss.  404;  Eggleston  v.  Wat- 
chancery.  Miss.  Anno.  Code  (1892),  son,  53  Miss.  339;  Harvey  v.  Kelly,  41 
§  527.  Miss.  490. 

Certainty  in  Allegations.  —  Every  fact        Multifariousness. — Defendant  can  ob- 

necessary  to  complainant's  right  to  re-  ject  to  a  bill  for  multifariousness  only 

cover  must  be  alleged  with  accuracy  by  special  demurrer.     Darcey  v.  Lake, 

and  clearness,  and  with  certainty  as  to  46  Miss.  109. 
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fore  complainant  prays  that  {Here  set  out  the  specific  relief  desired^  and 
for  such  other  and  further  relief  as  to  the  court  shall  seem  meet.^ 

Jeremiah  Masan^ 

Solicitor  for  Complainant.' 
(  Verifications)^ 

NEW    HAMPSHIRE.^ 

Pomi  No.  4376. 

To  the  Circuit  Court. 
Strafford^  ss.* 

John  Doe^  of  Dover^  in  the  county  of  Strafford^  complains  against 
Richard  Roe^  of  McuBmryy  in  said  county  of  Straff ordf  and  says  that 

1.  The    Pnynr    fur    Relitf —  General  written  in  the  upper  margin  of  the  bill, 

Rule,  —  If  the  prayer  be   for  specific  and  the  words  **  m  said  county"  shall 

relief  and  for  general  relief  in  the  dis-  refer  to  the  county  in  the  margin,  un- 

junctive,  any  relief   may  be   granted  less  the  contrary  appears.    Rule  i,  Ch. 

which  the  facts  alleged  and  proved  will  Rules  (56  N.  H.  604.) 

justify,  although  inconsistent  with  the  6.  The  CtomimmAMMnt  —  Description  of 

specific    relief    aslced    for.      Dease    v.  Parties,  —  The    introductory    part    of 

Moodjr,  31  Miss.  617;  Dodge  v.  Evans,  every   bill  shall    contain    the   names, 

43  Miss.   570;  Baric  well  v.   Swan,   69  places  of  abode  and  proper  description 

Miss.  907.     And  where  a  bill  prays  for  of  all  the  parties,  plaintiffs  and  defend- 

specific  relief  "and"  for  general  relief  ants,  by  and  against  whom  the  bill  is 

the  court  will  not  be  limited  to  specific  brought.     Rule  2,  Ch.  Rules  (56  N.  H. 

relief  and  relief  of  the  same  character  604.) 

on  the  ground  that  the  prayer  for  gen-  Defective  Description  of  Parties,  —  A 

eral  relief  is  conjunctively  instead  of  defect  in  a  bill  in  giving  the  descrip- 

disjunctively  added.     Burnet  v.  Boyd,  tion  of  the  parties  or  in  setting  forth 

60  Miss.  627.  their  residences    or    places    of  doing 

prayer  for  Process    Unnecessary,  —  business  may  be   talcen  advantage  of 

The   names  of  the  parties   defendant  by  demurrer  or  by  a  plea  in  the  nature 

need  not  be  stated  in  the  prayer  if  they  of  a  plea  in  abatement.  Winnipiseogee 

appear  elsewhere  in  the  bill,  nor  need  Lake  Co.  v,  Worster,  29  N.  H.  433.* 

it  con  tain  a  prayer  for  subpoena.   White  A  demurrer  will  be  sustained  to  a 

V.  Thomas,  52  Miss.  52.  bill  in  equity  where  one  of  the  parties 

8.  BJgniiig  Bill.  —  The  bill  must  be  is  stated  to  be  a  private  corporation  if 

signed  by  the   party  or  his  solicitor,  it  is  not  described  in  substance  as  a 

Miss.  Anno.  Code  (1892),  §  525.  corporation  established  by  law  in  some 

8.  ▼sriiloatioB.  —  Where  a  bill  in  chan-  state  and  transacting  its   business  at 

eery  is  required  to  be  verified,  the  so-  some  place,   but    the  defect    may   be 

licitor  of  the  complainant  may  make  amended.     Winnipiseogee  Lake  Co.  v, 

the  oath,  but  if  he  does  the  affidavit  Young,  40  N.  H.  420. 

must  be  special,  setting  forth  whether  By  One  Complainant  against  One  De- 

the  statements  made  on   information  fendant,  —  In  Bradford  v,  Bradford,  54 

and  belief  are  on  the  information  and  N.  H.  463,  the  bill  commenced  thus : 

belief  of  complainant  or  of  the  solicitor,  *^  Leonard  Bradford^  of    Washington 

and  those  things  stated  as  within  the  in   said  county  of    Sullivan^   yeoman^ 

knowledge  of  luffiant   must  be  within  complains  against  Elbridge  Bradford^ 

the  knowledge  of  the  solicitor.     Waller  of  the  same  Washington^  yeoman^  and 

V,  Shannon,  53  Miss.  500.  says." 

For  various    forms    of    verification  By  Several  Plaintiffs  against  One  De» 

consult  the  title  Veupications.  fendant, — In  Fales  v.  Currier,  55  N.  H. 

4.  flMcribed  ToroL  —  This    form    of  392,  the  bill  commenced  thus : 

bill  is  set  out  in  the  rules  regulating  the  **  George    Fales,   Joshua    Blood,   and 

practice   in  chancery  in   New  Hamp-  Hannah  Blood,   wife    of    said  Joshua 

shire  in  56  N.  H.  612.  Blood,  all  of  Pepferell  in  the  county  of 

0.  ▼•■»•. — The  name  of  the  county  Middlesex,  and  Charles  Wilson  And  Clara 

in  which  the  suit  Is  brought  shall  be  Wilson,  wife  of    said  Charles  Wilson^ 
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{Here  set  out  a- clear  and  orderly  statemeni  of  the  facts  upon  which  the  suit 
is  founded^-  Wherefore  the  plaintiff  prays  that  it  may  be  ordered 
and  decreed  by  said  court  (Here  set  out  the  specific  relief  sought)^ 
and  for  such  other  and  further  reKef  as  may  be  just.' 

both  of  Boston  in  the  county  of  Suffolk^  dulv  established  by  law,  doing  business 

all  of  the  Commonwealth  of  Mussachu-  at  Newport^  in  said  county  of  Sullivan^ 

setts,  and  yohn  Af,  Barber,  Mary  M,  com^XtAns  9ig9Anst  George  If.  Fairbanks, 

Barber,  wife  of  said  fokn  M.  Barber,  Wiitiam   Nourse,   Charles   E.  Wheeler, 

Hiram   Barber    and   Lucy  A*  Barber,  A  tuba  C.  fVAitney,   George  F.  Whitney, 

wife  of  said  Hiram  Barber,  all  of  Caanan  Martha  M,  Kibby,   William    B.  Kibby 

in  the  county  of  Grafton  and  state  of  of  Newport  in  said  county,  Sarah  M. 

New  Hampshire,  complain  against  ^ohn  Currier.  B,ndfohn  Currier  of  Fast  Salts'- 

Currier,  of  said  Caanan,  and  say.'  bury  in  the  county  of  Fssex,  state  of 

Bv  Several  Complainants  against  Sev-  Massachusetts,  Huldah  W,  Wheeler  and 

era! Defendants,  —  In  Hale  v,  Everett,  Mason   Wheeler   of    Northfield  in    the 

53  N.  H.  12,  the  bill  commenced  as  fol-  state  of  Minnesota,  and  Prudence  S, 
lows :  Sargent  and  Peter  Sargent  of  Lebanon 

"  Samuel  Hale  and  Augustus  Rollins,  in  the  county  of  Grafton,  that.*' 

of   Rollinsford,  in   said  county;  John  1.  The  ttetiag  Part — General  Rule. — 

W.    Kingman,    of    Durham,    in    said  The  bill  must  contain  such  a  case  as,  if 

county  ;    Nathaniel  R,   Hill,  of  South  admitted  by  the  answer  and  proved  at 

Newmarket,  in  the  county  of  Rocking-  the  hearing,  will  enable  the  court  to 

ham ;    Benjamin    Barnes,    and    eleven  make  a    decree.     Rice   v.    Merrimack 

others  of  Dover,  in  said  county,  mem-  Hosiery  Co.,   56  N.  H.   114;  Perry  v. 

bers  of  ^The  First  Unitarian  Society  of  Carr,  41  N.  H.  371. 

Christians    in  Dover'    aforesaid,    and  Unnecessary  Averments. — The   com- 

owners  of  pews  in  the  meeting  house  mon  confederacv  clause,  the  charging 

of  said  society  in  said  Dover,  complain  part  and  the  jurisdiction  clause  may  all 

against  Charles  E,  Everett  and  fifty-two  be  omitted.     Rule  3,  Ch.  Rules  (56  N. 

others,  all  of  said  Dover,  claiming  to  H.  604.)    But  as  to  when  the  confed- 

be  members  of  the  First  Unitarian  So-  eracy    clause    may   be   necessary    see 

ciety  of  Christians  in  Dover ;   and  as  Stone  v,  Anderson,  26  N.  H.  507. 

members  of  an  independent  religious  The   idle   repetitions   "your    orator 

society,  of  which  Francis  E.  Abbott  is  further     complains,"     '*  your     orator 

the    preacher;    against  said  Abbott  as  further  showeth  unto  your  Honor,"  and 

sucli  preacher  ;  and  against  Francis  E.  the  like,  shall  be  omitted  from   bills. 

Abbott,  of  said  Dover,  and  against /ax-  Rule  7,  Ch.  Rules  (56  N.  H.  605.) 

per  H,  York,  George  L,  Folsom,  and  Carl  Writings,  etc.  Not  to  be  Set  Out.  —  No 

H,  Horsch,  all  of  said  Dover,  wardens  deed,  will,  agreement  or  other  writing 

of  said  First  Unitarian  Society  of  Chris-  shall  be  set  forth  at  length  or  annexed 

tians  in  Z><7t/^r  aforesaid  ;  and  say."  to  any  bill,  but  so  much  of  either  as  is 

By   Single  Complainant  against   Cor-  material  and  no  more  shall  be  inserted. 

poration  Defendant.  —  In  Cole  v,  Winni-  Rule  4,  Ch.  Rules  (56  N.  H.  605.) 

piseogee  Lake  Cotton,  etc.,  Mfg.  Co.,  8.  Tha  Prayer  for  Belief — Generally. 

54  N.  H.  .243,  the  bill  commenced  in  — Under  a  prayer  for  general  and 
these  words  :  special  relief  the  court  will  grant  such 

'"^ Benjamin  J.    Cole,    of    Gilford,    in  relief  as  the  case  stated  in  the  bill  will 

said     county,    complains    against    the  justify,  if  not   inconsistent  with  that 

Winnipiseogce  Lake  Cotton  and  Woolen  prayed  for.    Busby  v.  Littlefield,  31  N. 

Manufacturing  Company,  a  corporation  rl.  193  ;  Stone  v.  Anderson,  26  N.  H. 

duly  established   by    law,    and    doing  522.     And  that  without  any  regard  to  a 

business  9XLake  Village,  in  said  county  defect  in  the  prayer  for  special  relief, 

of  Belknap,  and  says."  Treadwell   v.    Brown,   44   N.    H.  551. 

See   also   Page  v.  Keene,  49  N.  H.  See  also    Pennock   ?/.    Ela,  41    N.    H. 

535.  X92. 

By  Corporation  Plaintiff  against  Sev-  Prayer  with  Double  Aspect. — Where 

eral  Defendants.  —  In  Sugar  River  Bank  the  plaintiff  is  in  doubt  as  to  his  relief, 

V.  Fairbank,  49  N.  H.  13Z,  the  com-  the  bill  may  be  framed  with  a  double 

mencement  was  as  follows :  aspect,  so  that   the   court  mav  afford 

.  "The  iStt^ar  ^iV^r  ^<Mf^,  a  corporation  him   assistance   in  one   way   tf  it  de- 
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Jertmiah  Masim^  Solicitor.  John  Doe?- 

NEW  JERSEY. 

Form  No.  4377. 

To  his  Honor  Theodore  Runyon^  Chancellor  of  the  State  of  New  Jersey.* 

Humbly  complaining,  showeth  unto  your  Honor  your  orator,  John 

DaCy  of  the  city  of  Jersey  City^  in  the  county  of  Hudson^  state  of  New 

Jersey,^  that  (Jlere  set  out  a  clear  and  orderly  statement  of  the  facts  upon 

tides  against  him  in  the  other.     Good-  trustee  was  held  to  be  a  sufficient  party 

iDg  V.  Riley,  50  N.  H.  400.  defendant    because    the    real    owners 

Prayer  for  Answer  and  for  Process  were  two  hundred  and  fifty. 
When  Necessary. — The  prayer  for  an  Attorney  General  on  Behalf  of  State, — 
answer  and  for  answers  to  interroga-  **  Informing  showeth/*  etc.,  **  your  in- 
tones, except  where  the  plaintiff  relies  formant,  Daniel  Webster^  attorney  gen- 
00  the  discovery  of  the  defendant,  and  eral  of  the  State  of  New  Jersey  on 
the  prayer  for  process,  unless  some  behalf  of  the  said  State." 
special  process    or   order   shall  be  re-  Attorney  General  on  Behalf  of  State 

Paired,  may  all  be  omitted.     Rule  3,  tvhen  there  is  a  Relator,  —  "  Informing 

^h.  Rules  (56  N.  H.  604.)  showeth,"  etc.,  *'your  informant,  Dan^ 

1.  Wgniiiy   BilL  —  In    Winnipiseogee  iel  Webster^   attorney   general    of    the 

Lake  Co.  v,  Worster,  29  N.  H.  433,  the  State  of  New  Jersey  on  behalf  of  said 

bill  was  signed  as  follows  :  State,  at  and  by  relation  oifohn  Doe^'* 

**The  Winnipissiogee    Lake    Cotton  etc. 

and  Woolen  Manufacturing  Company,  Corporation, — '*  Humbly  complaining 

by  their  agent,  James  Bell."  showeth,"  etc..  "your  orator.  The  Old 

S.  Xbt    AddTCM.  —  Another    form    of  Time  Humbug  Company ^  a  corporation 

address  in  common  use  in  New  Jersey  created  by  and  existing  under  the  laws 

IS  as  follows:  of  the  State  of  New  fersey,*' 

"  To  the  Honorable  (or  To  the  Honor-  Creditor  Suing  on  Behalf  of  Himself 

ahU  Theodore  Runyon)Q\!L2SiCf^or  oi  ^t.  and  Others,  —  '*  Humbly   complaining 

State  of  New  Jersey."  showeth,"  etc.,  **  your  oxzxox^fohn  Doe, 

Another  form  of  address,  when  the  of,"  etc.,  *'on  behalf  of  himself  and  all 

proceedings  are  in  the  county  circuit  other  unsatisfied   creditors  of   Samuel 

court,  is  as  follows:  Short,  of,"  etc.,  *'  who  shall  come  in  and 

**  Essex  County  Circuit  Court.  contribute  to  the  expense  of  this  suit." 

**  In  Equity.  Executors  or  Administrators. —  "  Hum- 

"To  his  Honor  Tf^n  Marshall,  £sq.,  bly  complaining  showeth,"  etc.,  '*your 

Judge  of   the   Circuit   Court  of  the  OTSLtors,  fohn  Doe  ?^ndL  Samuel  Short,  oi,** 

County  of  Essex"  etc.,  **  as  executors  of  the  last  will  and 

t,  Tlw  latrodvetloii —  General  Rule,  —  testament  of  Leonard  A.  Ford,  deceased 

All  suits  must  be  in  the  name  of  the  [or  administrator  of  the  goods  and  chat- 

party  really  interested,  and  where  the  tels,  rights  and  credits  which  were   of 

name  of  an  agent  or  trustee  is  used  Leonard   A,    Ford,    late    of,    etc.,    dc- 

the  cestui  que  trust  must  be  made  com-  ceased.y* 

plainant  with    him.     Nichols  v.  Will-  Husband  and  Wijc.  —  "  Humbly  com- 

iams,  22  N.  J.  Eq.  64,  citing  Malin  v,  plaining  showeth," etc.,  "your  orator, 

Malin,  2  J.  C.  R.  238;  Douglas  v,  Hors-  fohn  Doe,  of,"  etc.,  "  sm&fane  Doe,  his 

fall,  2  Sim.  &  S.  184;  Field  v.  Maghee,  wife." 

5  Paige  (N.  Y.)  539;  Bailey  v,  Inglee,  Infants,  —  "  Humbly     complaining 

2    Paige    (N.     Y.)    278;    Stillwell    v.  showeth,"  etc.,  **  your  orators,  )ipA»i9<7^ 

M'Neely,  2  N.  J.  Eq.  305.    But  the  court  SLudfoncts  Doe^  infants  under  the  age  of 

has  the  discretionary  power  to  dispense  twenty-one,    by  feremiah   Mason,  of, " 

with  this  necessity  in  the  case  of  great  etc.,  '*  their  next  friend." 

inconvenience  and  where  unnecessary  Lunatic,  —  A  lunatic  can  sue  only  by 

expense  would    be  incurred.    WilHnk  his  committee  or  guardian  or  by  the 

V.  Morristown  Canal,  etc.,  Co.,  4  N.  J.  attorney  general  or  next  friend  where 

^-  397.  citing  Van  Vechten  v.  Terry,  the    interests  of    the  guardian    clash 

3^  Johns.  Ch.  (N.  Y.)  197,  where  the  bill  with  those  of  the  lunatic,  and  if  the 

was  for   foreclosure  and  the  nominal  complainant  appear  upon  the  face  of 
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which  the  suit  is  faunded.y-    And  your  orator  well  hoped  that  the  said 
Richard  Roe  would  have  complied  with  such  reasonable  request  of 

the  bill  to  be  a  lunatic  and  no   next  Eq.  54.     In  other'  words,  such  de^ee 

friend  or  committee  is  named  in  the  of  certainty  should  be  adopted  as  will 

bill  the  objection  may  be  raised  bv  de-  give  the  opposite  party  full  information 

murrer.     Norcom  t/.   Rogers,  x6  N.  J.  of  the  case  he  is  called  upon  to  meet. 

Eq.  484.     In  such  ca^es  forms  may  be  Mutual  L.  Ins.  Co.  v.  Sturges,  33  N.  J. 

used  as  follows :  Eq.  328.    Certainty  to  a  common  intent 

**  Humbly    complaining    showeth,"  is  sufficient.     Paterson,  etc.,  R.  Co.  9. 

etc.,  *'  your  ot^Iot,  John  Doe,  of,"  etc.,  Jersey  City,  9  N.  J.  Eq.  434  ;  Gogherty 

**  a  lunatic,  by  Samuel  Shorty  of,"  etc,  v.  Bennett,  37  N.  J.  Eq.  87'. 

"  bis  guardian."  Words   Criticised,  —  "Inasmuch  as" 

Or,     **  Informing     showeth,"     etc.,  is  sufficiently  direct  and  positive  ;  more 

**  your  informant,  Daniel  Webster ^  at-  direct  and  positive  than  any  statement 

torney  general  of  the   State 'of  New  under  a  **  whereas"  in  a  declaration* 

Jersey  on  behalf  oijohn  Doe^  of,"  etc.,  than  which  a  bill  in  equity  need  not  be 

'*a  lunatic,  at  and  by  the  relation  of  more  certain.     Paterson,  etc,  R.  Co. 

Samuel  Shorty  of,"  etc  v.  Jersey  City,  9  N.  J.  Eq.  434. 

Wife  Suing  Alone,  —  **  Humbly  com-  Averments  on  Information  and  Beliefs 

plaining  showeth,"  etc., '*  your  oratrix,  — An  averment  that  statements  con- 

Jane  Doe,  of,"  etc.,  *'  wife  oijohn  Doe,"  tained  in  the  bill  are  made  on  informa- 

Wife   by  Next  Friend;    Husband  a  tion  and  belief  constitutes  no  ground 

Defendant,   — *' Humbly   complaining  for  demurrer.     Marsh  f.  Marsh,  16  N. 

showeth,"  etc., '*  your  oratrix,ya»/Z)^^,  J.  Eq.  391. 

of,"  etc.,  **the  wife  of  the  defendant,  When  Brought   by  Administrator, — 

John  Doe,  by  Samuel  Short,  of,"  etc.,  A   bill   filed  by  administrators  which 

**  her  next  friend."  does  not  state  the  fact  that  complain- 

1.  The  fluting  Port  —  Generally,  —  ants'  alleged  intestate  is  dead  and  that 

Every  material  circumstance  of  time,  letters  of  administration  of  his  estate 

place,  manner,  etc.,   necessary  to  es-  have  been  issued  to  them  is  demurra- 

tablish  complainant's  right  to  the  re-  ble.  Stover  v.  Reading,  29  N.  J.  Eq.  153. 

lief  sought  must  be  set  out  plainly  and  When  Brought  by  Executor,  —  An  ex- 

succinctly.    Smith   v.  Wood,  42  N.  J.  ecutor,  to   maintain   a   bill  in  equity, 

Eq.    566 ;    Brokaw  v,    Brokaw,  41  N.  must  allege  in  his  bill  the  fact  of  the 

J.  Eq.  215  ;  Chapman  r.  Hunt,  14  N.J.  probate  of    the  will.      The  statement 

Eq.    X49 ;  Eberhart  v,  Gilchrist,  1 1  N.  that  the  will  has  been  duly  proved  in 

J.  Eq.  167  ;  Consolidated  Electric  Stor-  the  state  of  New  Jersey  might  be  suffi- 

age  Co.  V,  Atlantic  Trust  Co.  50  N.  T.  cient  without  specifying  whether  such 

Eq.  93  ;  Herbert  v.  Herbert,  47  N.  J.  proof  was    in  either  of    the  orphans 

Eq.    II.     But  the  bill  should  confine  courts  or  before  the  ordinary;  but  the 

its  statements   to    those    facts    which  statement  that  the  complainant  '*  hath 

show  that  the  complainant  is  entitled  taken  upon  himself  the  burthen  of  exe- 

to  relief,  and  which  if  proved  will  en-  cutlng  the  trusts  and  duties  required 

title  him  to  relief.     Camden,  etc,  R.  of  him  by  the  will  and  become  duly 

Co.  V,  Stewart,  19  N.  J.  Eq.  343.  qualified  as  executor "  is  not  sufficient 

Must  Support  Decree  pro  Confesso,  —  to  show  complainant's  right  to  sue  as 

A    bill    which   fails    to    make  a  case  an  executor.  Pelletreau  v.  Rathbone,  i 

which  if  admitted  or  proved  would  en-  N.  J.  Eq.  335. 

title  the  complainant  to  a  decree  must  Matters  of  Proof  — Although  all  ma- 
be  held  bad  on  general  demurrer.  Kip  terial  facts  must  be  set  forth  in  the  bill, 
V,  Kip,  33  N.  J.  Eq.  213.  yet  it  is  unnecessary  to  set  forth  an  ad- 
Relief  Claimed  Under  Statute,  —  If  mission  or  confession  of  a  defendant 
the  complainant  claims  the  benefit  of  a  relied  on  as  evidence.  Camden,  etc., 
statute,  his  bill  must  contain  all  the  R.  Co.  v.  Stewart,  19  N.  J.  Eq.  343,  21 
averments  necessary  to  bring  the  cause  N.  J.  Eq.  484. 

within  its  beneficial  provisions.     Eber-  Certain  Writings  Not  to  be  Set  Oui  in 

hart  V,  Gilchrist,  11  N.  J.  Eq.  167.  Full,  —  No  record,  deed  or  other  doca- 

Certainty    in    Allegations,  -r  The  bill  ment  shall  be  recited  in  the  bill  in  full, 

must    show   the     grounds    of    equity  and  only  so  much  or  such  parts  thereof 

clearly  and  must  not  leave  them  to  in-  as  may  be  necessary  for  a  clear  exhibi- 

ference.     Philhower  v,  Todd,  11  N.  J.  tion  of  the  case  or  construction  of  the 

45d  Volume  3. 


4277.  BILLS  IN  EQUITY.  4277. 

your  orator,  as  in  equity  and  good  conscience  he  ought  to  have  done> 
But  now  so  it  is,  may  it  please  your  Honor,  that  the  said  Richard 
Roe^  combining  and  confederating  with  divers  persons  at  present 
unknown  to  your  orator,  and  whose  names,  when  discovered,  your 
orator  prays  he  may  be  at  liberty  to  insert  herein,  with  apt  words  to 
charge  them  as  parties  defendants  hereto,  and  contriving  how  to  injure 
and  aggrieve  your  orator  in  the  premises,  absolutely  refuses  to  com- 
ply with  such  reasonable  request;^  and  heat  times  pretends  {Here set 
out  the  anticipated  defense  or  defenses  of  the  defendant) ;  whereas  your 
orator  charges  the  contrary  thereto  to  be  a  fact  and  that  {Here  set  out 
plaintiff's  answer  to  such  anticipated  defense  or  defenses^?^  All  which 
actings,  doings  and  pretenses  of  the  said  defendant  are  contrary  to 
equity  and  good  conscience  and  tend  to  the  manifest  wrong,  injury 
and  oppression  of  your  orator  in  the  premises.  In  tender  considera- 
tion whereof,  and  forasmuch  as  your  orator  is  without  adequate  rem- 
edy in  the  premises  at  and  by  the  strict  rules  of  the  common  law  and 
can  obtain  relief  only  in  this  honorable  court,  where  matters  of  this 
nature  are  properly  cognizable  and  relievable.*  To  the  end,  there- 
fore, that  the  said  Richard  Roe  and  his  confederates  when  discovered 
may  [upon  their  several  and  respective  corporal  oaths] ,^  to  the  best 
and  utmost  of  their  respective  knowledge,  remembrance,  information 
and  belief,  full,  true  and  perfect  answer  make  to  all  and  singular  the 
matters  aforesaid,  and  that  as  fully  and  particularly  as  if  the  same 
were  here  repeated  and  they  and  every  of  them  distinctly  interro- 
gated thereto;  and  more  especially  that  they  may  in  manner  afore- 
said answer  and  set  forth  why  {Here  insert  interrogatories  to  be 
answered  by  defendants^  directing  what  interrogatories  are  to  be  answered 
by  eacli)^    And  that  {Here  state  the  particular  relief  desired)^  and  that 

document,  omitting  all  parts  not  rele-  amendment.    Buckley  v.  Corse,  z  N. 

▼ant  to  the  relief  sought.     Rule  49,  Ch.  J.  Eq.  504. 

Rales  N.  J.  1.  The  Confedsraey  Claiise.  —  As  to  the 

Ununtal  Frame  Not  Demurrable, —  use  and  necessity  of  this  clause  see 

The  fact  that  the  frame  of  the  bill  is  supra^  note  i,  p.  422. 

UDUsual  and  without  a  precedent  does  8.  Ths  CQiarguig  Part.  —  As  to  the  use 

sot  alone  constitute  an  objection  to  the  and  necessity  of  this  part  of  the  bill 

relief  sought  if  it  can  be  supported  on  see  supra^  note  2,  p.  422. 

principle.    Yauger  v.  Skinner,  14  N.J.  8.  The  Juriidletion  Clause.  —  As  to  the 

Eq.  389.  use  and  necessity  of  this  part  of  a  bill 

Multifariousness  J  —  No  general  rule  see  supra^  note  i,  p.  423. 

defining  what  causes  of  action  may  oe  4.  Waiving    Answer   TTndtr    Oath.  — 

properly  joined  can  be  laid  down.  The  Where  the  answer  on  oath  is  intended 

Saestion  is  one  of  convenience  in  con-  to  be  waived,  the  words  enclosed  in  [  ] 

acting  a  suit,  and  not  of  principle,  and  should  be  omitted  and  the  following 

is  addressed  to  the  sound  discretion  of  words  inserted  in  their  place  :  *'  Your 

the  court     Ferry  v,  Laible,  27  N.  J.  orator  hereby  waives,  pursuant  to  the 

Eq.  146.     But  a  bill  is  not  demurrable  statute,  the  necessity  that  the  answer 

for  multifariousness  which  unites  sev-  of  such  defendants  be  put  in  under  the 

eral  matters  distinct  in  themselves  and  oaths  of  said  defendants  or  the  oath  of 

which  together  make  up  the  complain-  either  of  them." 

ant's  equity  and  are  necessary  to  com-  5.  The  Interrogating  Part.  —  Interrog- 

plete  relief.     Hicks  v»  Campbell,  19  N.  atories  appended  to  a  bill  and  based 

J.  Eq.  185.  on  the  statements  and  charges  therein 

Amendment, — An  omission  to  state  made  may  be  regarded  as  incorporated 

any  matter  or  to  join  any  person  or  in  the  bill,  and  a  prayer  for  a  respon- 

party  to  the  suit  may  be  remedied  by  sive  answer  thereto  on  oath  is  not  de- 
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your  orator  may  have  such  further  or  other  relief  in  the  premises  as 
the  nature  of  the  case  may  require  and  as  shall  be  agreeable  to  equity 
and  good  conscience.^  May  it  please  your  Honor,  the  premises  con- 
sidered, to  grant  unto  your  orator  the  state's  writ  of  subpoena  issuing 
out  of  and  under  the  seal  of  this  honorable  court,  to  be  directed  to  the 
said  Richard  Roe^  commanding  him  by  a  certain  day  and  under  a  cer- 
tain penalty,  therein  to  be  expressed,  to  be  and  appear  before  your 
Honor  in  this  honorable  court,  then  and  there  to  answer  all  and  sin- 
gular the  said  premises,  and  to  stand  to,  abide  by  and  perform  such 
order  and  decree  therein  as  to  your  Honor  shall  seem  meet  and  shall 
be  agreeable  to  equity  and  good  conscience.  And  your  orator  as  in 
duty  bound  will  ever  pray.* 

Jeremiah  Masan^ 
Solicitor  for  and  of  counsel  with  complainant.' 

murrable.     Romain«  v,  Hendrickton,  f erred  to,  —  No  persons  are  parties  to  a 

24  N.J.  Eq.  231.  bill  ia  chancery  except  those  ai^ainst 

1.  Ths  Praysr  for  SsUsf —  Special  Re-  whom  process  is  prayed,  or  those  who 
lief  Alone.  —  Where  the  bill  contains  are  spcKiifically  named  or  described  as 
only  a  prayer  for  special  relief,  no  other  defendants  in  the  bill.  White  t^.  Davis, 
relief    can     be    granted.     Halsted    v.  48  N.  J.  Eq.  aa. 

Meeker,  18  N.  J.&q.  136.  But  relief  of  A  prayer  for  process  against  **  the 
the  same  general  character,  though  less  said  defendants  "  without  naming  any- 
extensive,  can  be  granted.  Camden  body,  where  it  does  not  appear  with 
Horse  R.  Co.  v.  Citizens'  Coach  Co.,  31  reasonable  certainty,  in  the  other  parts 
K.  J.  Eq.  525.  ^of  the  bill,  who  are  referred  to  as  "  the 

Special  and  General  Relief .  —  Where  said  defendants,"  and  in  other  parts  of 

both    general   and    special    relief  are  the  bill  some  only  of  the  persons  who 

prayed,  the  complainant,  as  a  general  are  necessary  parties  are  mentioned  as 

rule,  may,  under  the  general  prayer,  the  defendants,  is  faully  defective,  if 

obtain  any  relief    warranted    by  the  necessary  parties  to  the  suit  are  therebv 

frame  of  the  bill,  even  though  no  relief  omitted.     Howe   v.  Robins,   36   N.    J. 

can  be  given  under  the  special  prayer.  Eo.  \k^ 

Anninc.  Annin,  24N.  J.  Eq.  184;  Mil-  The  omission  of  defendants'  names 
ler  V,  Jamison,  24  N.  J.  Eq.  41  ;  Gra-  in  the  prayer  for  process  cannot  be 
ham  V.  Berryman,  19  N.  J.  Eq.  29 ;  taken  advantage  of  by  general  de- 
Belleville  Mut.  Ins.  Co.  V.  Van  Winkle,  murrer.  Boon  v,  Pierpont,  28  N.  J. 
12  N.  J.  Eq.  333 ;  Hill  v.  Beach,  12  N.  Eq.  7- 
J.  Eq.  51.  If  a  person  is  properly  charged  in 

Relief  and  Discovery,  —  Where  a  bill  the  bill  as  executor,  devisee  or  assignee, 

prays  for  relief  and  discovery,  it  must,  or  in  any  other  capacity,  it  is  not  a  good 

as  against  a  general  demurrer,  pre-  objection  that  he  is  not  so  styled  in  the 

sent  a  case  entitling  the  complainant  prayer  for  process  of  subpoena.     Wliite 

to  some  part  of  the  relief  independent  v,  Davis,  48  N.  J.  Eq.  22. 

of  the  discovery.     Meyers  c  Schuman,  8.  BigaiBg  fhs  BlU  —  Rule  Stated, — 

54  N.  J.  Eq.  414.  Every  bill  shall   be  signed  by  counsel 

A  prayer   for  relief  and    discovery  before  it  is  filed.     Rule  48,  Ch.  Rules 

against  **  said  defendants  hereinafter  N.  J.;  Davis  v,  Davis,  19  N.  J.  Eq.  x8i. 

named  "  can  refer  to  the  defendants  And  a  bill  not  signed  by  counsel  is  de- 

already   mentioned  only,   and  cannot  murrable.     Wright  v,  Wright,  8  N.  J. 

refer    to    the    defendants    mentioned  Eq.  143. 

merely  in  the  prayer  for  process,  which  Rule  Construed,  —  The  rule  does  not 

follows  the  prayer  for  relief.   Wheeler,  mean  signed  with  the  name  of  counsel. 

etc.,  Mfg.  Co.  V.  Filer,  52  N  J.  Eq.  164.  The  object  of  the  signing   is  to  show 

2.  Ths  Prajer  for  Proesss  —  Effect  of  that  counsel  has  perused  or  been  in- 
Omitting, — A  bill  containing  no  prayer  formed  of  the  contents  of  the  bill  in 
for  process  is  demurrable.  Wright  v,  such  manner  as  would  satisfy  him  that 
Wright,  8  N.  J.  Eq.  143.  he  might  certify  that  the    bill    states 

Defendants  Should  be  Named  or  Re-    the    case    on    which    complainant   is 
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State  of  New  Jersey, ) 

Hudson  County.      ) 

John  Doty  of  full  age,  of  Jersey  Gty^  8tid  county  and  state,  being 
duly  sworn  according  to  law,  on  his  oath  saith:  That  he  is  the  com- 
plainant in  the  bill  hereto  annexed  and  has  read  the  same:  That  the 
facts,  matters  and  things  therein  set  forth,  except  only  as  to  those 
stated  on  information  and  belief,  are  true  of  his  own  knowledge,  and 
as  to  such  matters,  facts  and  things  as  are  set  forth  therein  on  infor- 
mation and  belief,  he  believes  them  to  be  true,  and  further  that  the 
judgment  of  deponent  in  regard  to  the  matters  and  things  therein 
stated  is  also  correct  to  the  best  oi  his  knowledge,  information  and 
belief,  and  as  he  believes  to  be  true.^  John  Doe, 

Sworn   to  and  subscribed  ) 

before  me  this  16th  day  >• 

of  June,  A.  D.  i8^7.         ) 

John  Griffln,  Jr., 

(seal)  Notary  Public,  N.  J. 

NEW    MEXICO. 

The  bill  in  the  territory  of  New  Mexico  is  substantially  like  the 
)>ill  required  in  the  federal  courts.^  It  is  addressed,  however,  to  the 
supreme  or  district  court  of  the  territory.^ 

entitled  to  relief  and  is  set  forth  in  such  deponent,  excepting  only  as  to  those 

form  as  to  entitle  it  to  the  considera-  matters  therein  set  forth  according  to 

tion  of  the  court.     Davis  v.  Davis,  19  the  judgment,  information  and  belief 

N.  J.  Eq.  iSx.  of  the  complainant,  John  A.   Walker^ 

Signature  by  Firm  Name,  —  A  signa-  and  as  to  those  matters  he  believes 
ture  in  the  firm  name  of  a  firm  of  them  to  be  true,  and  the  statements 
counselors  is  a  compliance  with  the  therein  upon  the  judgment  of  the  com- 
mie. Hampton  v.  Coddington,  28  N.  plainant  are  according  to  the  judgment 
J.  Eq.  ^57.  of  deponent.     And  deponent  further 

1.  Teittetlsii.  —  A  bill  by  a  corpora-  saith  that  to  his  knowledge  and  belief 

tSon  should  be  verified  by  the  officer  or  the  9b\A  Joseph  Dixon  Crucible  Company 

person  having  the  principal  personal  is  insolvent  and  is  obliged  to  suspend 

knowledge  of  the  facts.    Youngblood  its  ordinary  business  for  want  of  funds 

V.   Schamp,    1$    N.   J.    Eq.  43.      The  to  carry  on  the  same, 
president,  secretary,  or  agent  of  the  *^  IV,  A,  Brown, 

corporation  is  the  proper  person  to  **  Sworn  to  and  subscribed  ) 
make  such  an  affidavit.  New  Bruns-  before  me  this  third  day  >• 
wick  Steamboat,  etc.,  Transp.  Co.  v,        oi  January^  iBSi,  ) 

Baldwin,    14   N.   J.   L.  440.      Such  a  **John  GriJin.Jr,, 

verification  may  be  as  follows:  **^eal)  Notary  Public,  N.  J." 

"  State  of  New  Jersey, )  For  forms  of  verification  geneially 

Hudson  County.       )  consult  the  title  Verifications. 

*'  William  A,  Brown ^  oi  Jersev  City,        S.  For  the  form  of  bill  in  use  in  the 

said    county   and   state,   of    full  age,  federal  courts  see  infra.  Form  No.  4284. 
being  duly  sworn  according  to  law  on        8.  The  supreme  and  district  courts, 

his  oath  saith,  that  he  is  the  Treasurer  in  the  exercise  of  chancery  jurisdic- 

of  The  Joseph  Dixon  Crucible  Company  tion  arising  in  all  causes  and  matters 

and  has  read    the    bill  of  complaint  in  equity,  shall  conform,  in  their  de- 

hereto  annexed.    That  he  is  familiar  cisions,  decrees  and  procedure,  to  the 

with  the  affairs  and   business  of  the  laws  and  usages  peculiar  to  such  juris- 

said  company   financially  and   other-  diction  in  this  territory  and  in  the  su- 

wise.     That    the    facts,    matters    and  preme,  circuit    and  district  courts  of 

things  set  forth  therein  in  said  bill  are  the  United  States.    -N;-  Moat.   Comp. 

true  to  the  knowledge  and  belief  of  Laws  (1884),  %  5122.  - 

455  Volume  3. 


4278.  BILLS  IN  EQUITY.  4278^ 

PENNSYLVANIA.^ 

Form  No.  4278* 

JohnDoe^  plaintiff,      "j  In  the  Court  of  Common  Pleas^  No.  i,  for 

.     .  I      the  city  and  county  of  Philadelphia^   of 

against  >     j^^  ^^^^^  ^g^^      ^^  j^^     Sitting  in 

Richard RoCy  defendant.  J      Chancery. 

To  the  Honorable  the  Judges  of  the  said  Court.^ 

Your  orator  complains  and  says  {Here  set  out  a  clear  and  orderly  state^ 
ment  of  the  facts  upon  which  the  suit  is  based)? 
,    Wherefore  he  prays  {Here  set  out  the  relief  desired),^ 

Jeremiah  Mason^ 
Solicitor  for  Complainant.^ 


1.  To  bo  Priattd.— -The  bill  shall  be  Certain  Paters  Not  to  he  Set  Out, — 

printed  on  white  sized  paper,  of  a  con-  The  bill  shall  not  contain  unnecessary 

venient  size.     Rule  III.,  £q.  Rules  Pa.  recitals  of  deeds,  documents,  contracts 

And  this  rule  is  not  satisfied  by  a  type-  or  other  instruments  in  hac  verba,  or 

written  bill.     Sunday  v,  Hagenbucb,  5  ahv  other  impertinent  matter  or  scan*- 

Pa.  Dist.  Rep.  542.  dalous  matter  not  relevant  to  the  suit* 

S.  Th«  Addrsss  and  OomBiMioMBmit  ~  Rule  IV.,  Eq.  Rules  Pa.      But  it  has 

Prescribed  Form,  —  The  form  given  in  been  held  that  where  the  plaindff*s  titU 

the  text  is  set  out  in  Rule  IV.,  Eq.  rests    upon  a  deed   he   must  annex  a 

Rules  Pa.  copy  thereof  to  his  bill  or  refer  to  it  by 

Reifitisites,  —  This  part  of  the  bill  is  its  place  of  record.     Haneman  v,  Pile^ 

required  to  contain   the  names  of  all  161  Pa.  St.  599. 

the  parties,  plaintiffs  and  defendants,  Matters  of  Proof,  —  Although  a  bill 

by    and    against    whom     the    bill    is  should    contain    a    statement    of    the 

brought.     Rule  IV.,  Eq.  Rules  Pa.  essential  facts  of  the  case,   yet  it  need 

8.  Th«  Stathig  Fart —  General  Rule,  —  not  contain  the  evidence  oif  those  facts. 
The  bill  shall  be  stated  in  as  brief  and  Winebrenner  v.  Colder,  43  Pa.  St.  244. 
succinct  terms  as  it  reasonably  can  be.  Multifariousness,  —  The  bill  is  multi- 
Rule  IV.,  Eq.  Rules  Pa.  But  every  farious  when  it  joins  matters  entirely; 
averment  necessary  to  entitle  the  plain-  separate  and  distinct.  Wray  v,  Haz- 
tiff  to  the  relief  prayed  for  must  be  lett,  6  Phil.  (Pa.)  155;  Whetham  v, 
contained  in  the  stating  part  of  the  bill,  Pennsylvania,  etc.,  R.  Co.,  8  Phil.  (Pa.) 
and  defects  cannot  be  supplied  by  in-  92.  And  this  is  ground  for  demurrer,, 
ference  or  by  reference  to  some  other  but  cannot  be  objected  to  at  the  hear-« 
part  of  the  bill.  Thompson's  Appeal,  ing.  Persch  v,  Quiggle,  57  Pa.  St.  247; 
126  Pa.  St.  367;  Morclc  v,  Pennsylvania  Citizens'  Natural  Gas  Co.  v,  Shenango 
Gas  Co.,  8  Pa.  Cu.  v.«.  Rep.  131;  Natural  Gas  Co.,  138  Pa.  St.  22. 
McHale  v,  Easton,  etc  ,  Transit  Co.,  Amendment,  —  A  bill  cannot  be- 
169  Pa.  St.  416.  And  the  bill  may  in-  amended  by  introducing  a  new  caus« 
elude  any  facts  which  are  intended  to  of  action.  Toomey  v,  Hughes,  25  W. 
avoid  an  anticipated  defense.  Rule  N«  C.  (Pa.)  66. 
IV.,  Eq.  Rules  Pa.  4.  The  Prayer  for  Belief  and  Proeass. — 

Numbering  Paragraphs,  — The  bill  is  The  prayer  for  relief  and  process  shall 

required  to  be  divided  into  paragraphs  be  divided  into  paragraphs  numbered 

numbered    consecutively.     Rule   IV.,  consecutively.  Rule  Iv.,  Eq.  Rules  Pa^ 

Eq.  Rules  Pa.  And  may  be  framed  with  a  double  as-^ 

Unnecessary  Averments, — The    con-  pect.  Wilhclm's  Appeal,  79  Pa.  St.  120. 

federacy  clause,    the    interrogatories,  6.  Signing   Bill.  ^  The    mere    omis- 

the   jurisdiction    clause,    and    similar  sion  of  the  signature  of  counsel  is  not 

formal    averments,  shall  be  omitted,  ground    for    demurrer.     Everhart    v^ 

Rule  IV.,  Eq.  Rules  Pa.  Everhart,  3  Luz.  L.  Reg.  (Pa.)  55. 
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RHODE   ISLAND. 

Fonn  No»  4279. 

Providence^  Sc.  Supreme  Court, 

Appellate  Division. 
Benjamin  F,  Smithy  Trustee, ) 
vs.  V 

Carrie  Af.  Johnson^  et  als.    J 

Bill  in  Equity. 

Benjamin  F,  Smithy  of  the  city  of  Pawiucket^  in  said  county,  brings 
this  his  bill  of  complaint  against  Carrie  M.Johnson,  widow  of  Allen 
T.  Johnson,  late  of  Cranston,  deceased,  and  Allen  T.  Johnson,  Harriet 
M,  Johnson,  and  Carrie  Louise  Johnson,  minor  children  and  heirs-at- 
law  of  said  Allen  T.Johnson,  deceased,  and  George  T  Paine,  adminis- 
trator of  the  estate  of  said  Allen  T  Johnson,  of  said  Cranston,  and 
thereupon  complaining  says  ^  that  (Jlere  set  out  a  concise  and  orderly 
statement  of  the  facts  upon  which  the  complainant  relies  for  relief  y^ 

And  the  complainant  had  well  hoped  that  no  controversy  would  have 
arisen  as  to  said  lands  and  his  title  in  fee  simple  thereto;  yet  so  it  is 
that  the  said  respondents  deny  that  {Here  set  out  the  anticipated  defense 
or  defenses)? 

In  consideration  whereof  and  forasmuch  as  the  complainant  can  have 
no  adequate  remedy  at  and  by  the  strict  rules  of  the  common  law, 
and  is  relievable  only  in  a  court  of  equity  where  matters  of  this  nature 
are  properly  cognizable  and  relievable> 

To  the  end,  therefore,  that  the  said  Carrie  M,  Johnson,  Harriet  M. 
Johnson^  Carrie  Louise  Johnson,  and  Allen  T,  Johnson,  and  George  F. 

X,  Th0    latrodvetlaB.  —  For    various  shall  not  render  the  bill  demurrable, 

forms  of   the   introduction  see  sttpra^  Rule  9,  Eq.  Rules  R.  I. 

note  3,  p.  418.  Certain  Papers  Not  to  be  Set  Out,  —  No 

i.  ike  Stating  Fart  —  Generally,  —  unnecessary  recitals  of  deeds,  docu- 
Every  bill  shall  be  expressed  in  as  brief  ments,  contracts  or  other  instruments, 
and  succinct  terms  as  it  reasonably  can  or  any  impertinent  or  scandalous  mat- 
be.    Rule  13,  Eq.  Rules  R.  I.  ter,  shall  be  contained  in  the  bill.  Rule 

FactSy  not  Conclusions^  to  be  Stated, 13,  Eq.  Rules  R.  I. 

A   mere    allegation   in   the   bill   that  Amendment,  —  As  to  how  and  when 

plaintiff  believes  that  there  has  been  the  bill  may  be  amended  see  Rule  10, 

fraud   and   tollusion,   unaccompanied  Eq.  Rules  R.   1.      Amendments  to  a 

by  any  averment  as  to  the  fact,  is  in-  bill  in  equity  which  abandon  the  case 

sufficient.   Smith  v.  Providence  County  originally  made  by  the  bill  and  substi- 

Savings  Bank,  18  R.  I.  705.  tute  a  new  one  are  not    permissible, 

Alternative  Statements,  —  A  complain-  especially  when     proposed    after    the 

ant  may  state  his  grounds  for  relief  in  original  case  has  been  heard.  National 

two  different  ways,  where  both  relate  Bank  of    Commerce  v.  Smith,   17  R. 

to  the  same  transaction  and  the  same  I.  244. 

parties.    Greene  v.  Harris,  10  R.  I.  382.  8.  Ths  Charging  Fart'.  — This  part  oif 

Numbering  Paragraphs,  —  Every  bill  the  bill  may  be  omitted.    .Rule  9,  Eq. 

shall  state  the  facts  in  numbered  para-  Rules.    As  to  its  use  see  supra,  note 

mphs.    R.  I.  Gen.  Laws  (1896),  c.  340,  3,  p.  422. 

1 37.  4.  Ths  Juriidiotion  Glaoss.  —  This  part 

Unnecessary  Averments, -^Tht  omis-  of  the  bill  maybe  omitted.      Rule  9, 

sion  of    the   confederacy   clause,   the  Eq.  Rules.    As  to  its  use  see  supra, 

charging  part  or  the  jurisdiction  clause  note  i,  p.  423. 
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Painiy  administrator  aforesaid,  may,  to  the  best  and  utmost  of  their 
respective  knowledge,  remembrance,  information  and  belief,  full,  true, 
direct  and  perfect  answer  make  to  all  and  singular  the  matters  afore- 
said but  not  upon  oath,  the  benefit  of  which  is  hereby  expressly 
waived,  and  that  as  full  and  particularly  as  if  the  same  were  here 
repeated  and  they  and  every  of  them  distinctly  interrogated  thereto, 
and  that  (Jlere  state  the  special  relief  desired)} 

May  it  please  your  Honors  to  grant  unto  the  complainant  a  writ  of 
subpcena,  directed  to  the  said  Carrie  M.Johnsoriy  Harriet  M ,  Johnson^ 
Carrie  Louise  Johnson^  and  Allen  T.  Johnson^  and  George  F.  Paine^ 
administrator  aforesaid,  thereby  commanding  them  and  each  of  them 
at  a  certain  time  and  under  a  certain  penalty,  therein  to  be  limited, 
personally  to  appear  before  this  honorable  court  and  then  and  there 
full,  true,  direct  and  perfect  answer  make  to  all  and  singular  the 
premises,  and  further  to  stand  to  and  perform  and  abide  such  further 
order,  direction  and  decree  therein  as  to  this  honorable  court  shall 
seem  agreeable  to  equity  and  good  conscience.^ 

Benjamin  F.  Smith, 
Thomas  A.  Carroll^ 

of  Counsel  for  Complainant.^ 

Providence^  Sc. 

In  Providence^  in  said  county,  on  this  first  day  of  May^  A,  D.  iS97, 
before  me  personally  appeared  Benjamin  F.  Smith  and  made  oath 
that  the  statements  made  in  the  bill  by  him  above  subscribed,  so  far 
as  they  are  stated  to  be  of  his  own  knowledge,  are  true,  and  so  far  as 
they  are  stated  on  information  and  belief  are  true  to  the  best  of  his 
knowledge,  information  and  belief.^ 

(seal)  Frank  Cranston^  Notary  Public. 

TENNESSEE. 

PormNo.  4»6o. 

To  the  Honorable  Thomas  M.  McConnell^  chancellor  of  the  A/ chan- 
cery division,  holding  chancery  court  at  Chattanooga  : 

John  DoCy  a  citizen  of  Hamilton  county,  ^ 

complainant, 
v. 
Richard  Roe  and  Samuel  Short,  citizens  of  [ 
Hamilton  county,  defendants.  J 

1.  Tli«  Prayer  for  Belief.  —  This  shall  fact,  so  that  the  court  may  take  order 
ask  the  special  relief  to  which  the  plain-  thereon  as  justice  may  require.  Where 
tiff  supposes  himself  entitled,  and  shall  an  injunction,  writ  of  m  exeat  or  other 
also  contain  a  prayer  for  general  relief;  special  order  pending  the  suit  has  been 
and  where  an  injunction  or  writ  of  fu  asked  for  in  the  prayer  for  relief,  such 
exeat  or  other  special  order  pending  the  prayer  need  not  be  repeated  in  the 
suit  is  required,  it  shall  be  specially  pniy^i'  for  process.  Rule  9,  Eq.  Rules 
asked   for  in    the    prayer    for    relief.  R.  I. 

Rule  9,  Eq.  Rules  R.  I.  3.  fligaiag  the  BOL  —  Every  bill  shall 

2.  The  Prayer  for  Proeasi.  —  This  shall  contain  the  signature  of  some  attorney 
contain  the  names  of  all  the  defendants  or  counselor  of  the  court.  Rule  9,  Eq. 
in  the  introductory  part  of  the  bill,  and  Rules  R.  I. 

if  any  of  them  are  known  to  be  infants,        4.  TMfleation. — A  bill  for  an  injunc- 
or  under  guardianship,  shall  state  the    tion  is  not  demurrable  for  want  of  a 
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The  complainant  resljcctfully  shows  to  the  court i^  That  {Here 
should  be  set  out  a  clear  and  orderly  statement  of  the  facts  on  which  the 
suit  is  founded)^ 

Complainant  therefore  prafs: 

I  St.  That  subpoena  to  answer  issue  against  the  said  defendants, 
and  that  th^  be  required  to  answer  this  bill  fully  and  on  oath.' 

2d.  That  (Here  set  out  the  specific  relief  desired)^  and  that  complain- 
ant may  have  such  other  further  and  general  relief  as  the  nature  of 
his  case  may  require.^ 

verifying  affidavit.    Harrington  v.  Har-  may  be  entitled.     Arnold  v.  Movers,  i 

rington,   15  R.  I.  341.     See  this  case  Lea  (Tenn.)309;  Majors  v.  McNeilly, 

also  as  to  the  necessity  of  the  verifica-  7  Heisk.  (Tenn.)  300. 

tion  in  general.  How  Construed,  —  If  a  bill  presents  a 

1.  Th«  AddrsM  and  Onmmimwtt  —  case  for  equitable  relief,  the  statements 
Prescribed  Form.  — This  form  of  ad-  contained  in  it  will  be  given  such  con- 
dress  and  commencement  is  set  out  in  struction,  if  permissible,  as  will  sustain 
Tenn.  Code  (1896),  §  6123.  them.     Condon  v.  Knoxville,  etc.,  R. 

AUemative  Form, — Where  the  exact  Co.,  (Tenn.  1895)  35  S.  W.  Rep.  781. 
name  of  the  chancellor  or  the  number  8.  Th«  Pxayer  te  Itosf  —  Peculiar 
of  his  division  is  not  known,  the  bill  Tennessee  PrcuHce,  —  Under  the  Ten- 
may  be  addressed  **To  the  Honorable  nessee  practice  the  prayer  for  process 
Chancellor,  holding  chancery  court  at  cbmes  first,  followed  by  the  prayer 
Tiptonville"    Gibson's    Suits    in   Ch.,  for  proper  relief.     Tenn.  Code  (1896), 

§  186.  &^'^-    '^^^^    ^^  ^^^    reverse    of    the 

/Residence  Stated  in  Caption.  — ^To  state  English  practice,  but  the  relative  order 

the  residence  of  the  parties  in  the  cap-  of  these  prayers  is  a  mere  matter  of 

tion    of  the    bill  is  sufficient  without  form,  and  hence  Immaterial.     Gibson's 

stating  or  repeating  the  same  in  the  Suits  in  Ch.,  §185,  note  6. 

body  of  the  bill.     The  non residence  of  No    Prescribed  Form.  —  No   precise 

one  of  the  defendants  will  be  suffi-  form  of  words  is  required  in  the  prayer 

dently  alleged  if  stated  in  this  way.  for  process,  and  a  praver  for  subpoena 

Walker  v.   Cottrell,  6  Baxt.    (Tenn.)  would  be  sufficient  if  in  the  words  fol- 

271 ;     Grubbs      v.     Colter,    7     Baxt.  lowing :  "  Complainant  prays  for  sub- 

(Tenn.)  433.  poena  against  the  defendants  reauiring 

Partners^  How  Named.  —  Individual  them   to  answer  the    bill.'*    Gibson's 

names  of  partners  should  be  set  out.  Suits  in  Ch.,  g  189,  note  6. 

Brooks  V.  Hartman,  l  Heisk.   (Tenn.)  Extraordinary  Process,  —  Where  ex- 

36.  traordinary  process,  such  as  writ  of  in- 

S.  Theftatfiiff  fwtt — General  Rule. —  junction,   attachment,  or  ne  exeat,   is 

The  bill  should  contain  a  clear  and  or-  desired,  the  bill  must  contain  the  state- 

derly  statement  of  the  facts  on  which  ment  that  it  is  the  first  application  for 

the  suit  is  founded  without  prolixity  or  such    process.      Tenn.    Code     (1896), 

repetition.     Tenn.  Code  (1896),  g  6134 ;  §  6347. 

Merriman  v.  Lacefield,  4  Heisk.  (Tenn.)  Ejfect  of  Omitting.  —  It  seems  that  an 

218.     But  this  section  of  the  code  does  entire  omission  of  the  prayer  for  pro- 

;                       not  prescribe  any  form  or  order    in  cess  will  be  cured  bv  defendants  ap- 

I                       which  the  allegations  shall  be  made,  pearing    and    defencfing.     Majors    v. 

!                       Walker  tf.  Cottrell,  6  Baxt.  (Tenn.)  271.  McNeilly,  7  Heisk.  (Tenn.)  294. 

J                            Unnecessary   Averments.  —  No  aver-  4.  Th«  PsrajtT  fbr    Belief — Generally, 

I                       ments  of  a  formal  combination  or  con-  — As  a  general  rule  no  relief  will  be 

I                       federacy  by  the  defendants  or  others,  granted  in  equity  unless  it  is  asked  for, 

I                      or  of  the  insufficiency  of  the  remedy  at  but  where  the  bill  prays  that  property 

'                      law,  or  other  merely  formal  matter,  is  may  be  attached,  and  the  proceedings 

1                      necessary.    Tenn.  Code  (1896),  §6124.  &re  under  a  statute  prescribing  what 

I                           Substance,   Not  Names,  Important.  —  shall  be  done  with  the  property  when 

The  particular  name  given  the  bill  is  attached,  the  prayer  for  attachment  is 

not  important,  as  the  rights  of  the  par-  sufficient  without  any  prayer  for  spe- 

ties  must  be  determined  on  the  matter  dfic  relief  against  the  property.     Lewis 

':                     of  equity  set  forth,  and  not  on  how  it  v.  James,  8  Humph.  (Tenn.)  541.    And 
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Andrews  &*  Andrews^  Solicitors.^ 
State  of  Tennessee, ) 
County  of  Hamilton.  J  *^' 

John  Doe  makes  oath  that  the  statements  in  his  foregoing  bill, 
made  of  his  own  knowledge,  are  true,  and  those  made  as  on  informa- 
tion and  belief  he  believes  to  be  true.*  John  Doe. 

Sworn  to  and  subscribed  before  me 
June  15th,  iS97. 

John  Hancock,  C.  and  M. 

VERMONT. 

Form  No.  4281. 

State  of  Vermont, 
Orange  County,  ss. 

John  Doe    \ 

vs.  V  To  the  Court  of  Chancery  in  said  County.' 

Richard  Roe.  ) 

John  DoCy  of  Chelsea,  in  said  county  of  Orange  and  state  of  Ver- 
mont, brings  this  his  bill  of  complaint  against  Richard  Roe^  of  Chel- 
sea, in  said  county  of  Orange  and  state  of  Vermont,  and  thereupon 

it  has  been  said  that  any  relief  con-  on  the  back  of  the  bill.   Litton  v.  Arm- 

sistent  with  the  case  made  by  the  bill  stead,  9  Baxt.  (Tenn.)  514. 

will  be  granted  under  the  prayer  for  S.  TsriftoatiOB — When    Necessary. — 

general  relief,  even  if  no  special  relief  As  a  general  rule  the  bill  need  not  be 

Is  prayed.     Dodd  v.  Benthal,  4  Heisk.  verified  unless  it  seeks  some  immediate 

(Tenn.^  601.  order  or  interposition  of  the  court;  al- 

Special  and  General  Relief. — When  though  as  a  matter  of  safety  the  bill 

both    special    and    general  relief   are  may  be  verified  in  any  case.     Gibson's 

praved,  the  court  may,  under  the  gen-  Suits  in  Ch.,  g  192.    For  cases  in  which 

era!  prayer,  grant  any  proper  relief  the  bill  must  be  verified  see  Tenn.  Code 

consistent  with  the  case  made  by  the  (1896),  §  6124,  note  32. 

bill.     Nolen  v.  Woods,  I3  Lea  (Tenn.)  By  Solicitor  or  Agent.  —  Where    the 

615  ;  Arnold  v.  Moyers,  i  Lea  (Tenn.)  bill  is  verified  by  the  afiidavit  of  com- 

3x5;  Allum   V.   Stockbridge,   8    Baxt.  plainant's  solicitor,  or  agent,  the  body 

(Tenn.)  356;  Dodd  v.  Ben  thai,  4  Heisk.  of  the  affidavit  may  be  in  the  words 

(Tenn.)    609 ;  Whitley    v.     Davis,      i  following: 'yifr^mMAil/Artw,  being  first 

Swan  (Tenn.)  333 ;  Pillow  v.  Pillow,  5  duly  sworn,  upon  oath  states  that  he 

Yerg.  (Tenn.)  420.  is  the  solicitor  (or  agent)  oijokn  Doe^ 

Alternative  Relief . —  A  bill  may  pray  the  complainant  in  the  foregoing  bill, 

for  relief  in  the  alternative  form,  but  and  that  the  statements  in  said  bill  are 

it  cannot  pray   for   alternative   relief  personally  known  to  him  to  be  true  ex- 

which  is  mutually  repugnant.     Bynum  cept  such  as  are  made  on  the  informa- 

V.  Ewart,  90  Tenn.  655.  tion  and  belief  of  the  complainant,  and 

1.  Signing   Bill.  —  The    complainant  that  those  he  believes  to  be  true, 

need  not  sign  the  bill  to  render  it  valid,  ^^ Jeremiah  Mason.** 

as  it  is  sufficient  if  the  complainant's  Bill  by  Next  Friend.  —  Where  the  bill 

name  appears  in  the  caption  or  body  of  is  brought  by  next  friend,  he  is  the 

the  bill.    Swan  v.  Newman,   3  Head  proper  person  to    make   oath   to   the 

(Tenn.)  288.     The  bill  must,  however,  truth  of  the  facts  contained  in  the  bill, 

be  signed  bv  counsel;  though  it  appears  Leftwick  v.  Hamilton,  9  Heisk.  (Tenn.) 

that  the  bill  will  not  be  dismissed  when  313. 

not  signed  on  its  face,  which  is  the  reg-  8.  Ths  Addrsts.  —  The    bill    shall  be 

ular  and  proper  method  of  signing,  addressed  to  the  court  of  chancery  in 

when  the  signature  appears  indorsed  the  county  where  the  same  is  return- 
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complains  and  says:^  {Here  set  out  a  concise  and  orderly  statement  of  the 
facts  upon  which  the  suit  is  foundedX^  To  the  end,  therefore,  that  the 
said  Richard  Roe  may,  upon  oath,  nxU,  true,  direct  and  perfect  answer 
make  to  all  and  singular  the  matters  herein  stated  and  charged,  as 
fully  and  particularly  as  if  the  same  were  hereinafter  repeated  and 
he  thereunto  distinctly  interrogated,^  and  that  the  defendant  may 
{Here  state  the  particular  relief  asked),  and  that  your  orator  may  have 
such  other  and  further  relief  in  the  premises  as  the  nature  of  his  case 
shall  require  and  to  the  court  shall  seem  meet>    May  it  please  the 

able  or  peodiog.    Vt.  Stat.  (1894),  §  upon  by  the  defendant  by  way  of  de- 

917.  fense  or  excuse  to  the  complaint  made 

1.  Th*  IntrQdvfltlni  —  Prescribed  by  the  plaintiff.  Rule  4,  Ch.  Rules  Vt. 
/V^rm.  —  The  form  given  10  the  text  is  Bill  with  Double  Aspect. -^K  bill 
set  out  in  Rule  3,  Ch.  Rules  Vt.  may  be  drawn  with  a  double  aspect,  so 

Requisites.  — The  bill,  in  its  introduc-  that  if  the  orator  shall  fail  to  establish 

tory  part,  shall  contain  the  names  and  one  ground  he  may  rely  upon  another, 

places  of  residence  and  a  proper  de>  although  the  two  may  be  wholly  or  in 

scription  of  all  the  parties,  complainants  part  inconsistent  with  each  other.    Mc- 

and  defendants,  by  and  against  whom  Connell  v,  McConnell,  11  Vt.  390. 

the  bill  is  brought.  Rule  3,Ch.  Rules  Vt.  Multifariousness,  —  An  objection   to 

Parties  Misplaced.  —  A  court  of  chan-  a  bill  for  multifariousness  should  be 

eery  will  not  ordinarily  dismiss  a  suit  taken  in  limine  by  demurrer,  and  be 

on  account  of  any  mere  informality  in  insisted    upon    before    final    hearing, 

the  position  of  the  parties  as  orators  or  Wade  v.   Pulsifer,  54  Vt.  45;  Ross  v. 

defendants,  if  all  the  parties  interested  Shurtleff,  55  Vt.  177;  Paine  v.  Slocum. 

are  before  the  court.     West  v.  Rutland  56  Vt.  504. 

Bank,  19  Vt.  403.  Amendment.  —  New     matter    repug- 

2.  Th«  Btating  Part — General  Rule, —  nant  to  and  inconsistent  with  that  set 
The  bill  shall  contain  a  clear  and  an  forth  in  the  bill  or  substantially  making 
explicit  statement  of  the  complainant's  a  new  bill  cannot  be  added  by  amend. 
case,   avoiding    prolixity   and    repeti-  ment.     Hill  v.  Hill,  53  Vt.  578. 

tion.     Rule    2,    Ch.    Rules    Vt.     The  8.  Ths     IntcrrogatiAg     'Hxt-'Rule 

orator  must  stand  or  fall  upon  the  case  Stated.  —  It  shall  not   be  necessary  to 

as  made  by  his  bill,  and  a  prayer  for  interrogate  the  defendant  specially  and 

specific  relief  cannot  be  granted  where  particularly  upon  any  statement  in  the 

the    stating    part  of    the    bill    is   not  bill  unless  the  complainant  desires  to 

adapted  to  it.     Thomas  v,  Warner,  15  do  so  to  obtain  a  discovery.     But  a 

Vt.  no;  Sanborn  v.  ICittredge,  20  Vt.  general  interrogation  shall  be  sufficient 

632;  Barrett  v.  Sargeant,   18  Vt.  365;  to  require  a  full  answer  to  all  the  ma- 

White  V.  Yaw,  7  Vt.  357.     But  a  bill  terial   matters  alleged.      Rule  4,   Ch. 

very  loosely  and  inartificially  drawn.  Rules  Vt. 

the  defect  consisting  in  not  setting  ^ff^^l  of  Omitting  Entirely.  —  A  bill 
out  the  orator's  title  with  sufficient  which  wholly  omits  this  part  is  de- 
certainty,  was  held  sufficient  against  a  fective.  Shed  v,  Garfield,  5  Vt.  39. 
demurrer  not  assigning  this  as  a  cause,  4.  Ths  Prayer  for  Belief —  Generally.  — 
the  court  treating  the  defect  as  one  of  The  prayer  shall  ask  for  the  specific 
form  rather  than  of  substance.  Stewart  relief  to  which  the  complainant  sup- 
s'. Flint,  57  Vt.  216.  And  a  general  poses  himself  to  be  entitled,  to  which 
demurrer  to  the  whole  bill  will  be  may  be  added  a  prayer  for  general 
overruled  if  the  bill  is  good  in  part,  relief.  Where  an  injunction  or  other 
Shed  V.  Garfield,  5  Vt.  39.  special  order  pending  the  suit  is  de- 
Unnecessary  Averments. — The  com-  sired,  it  shall  be  specially  asked  for. 
mon  confederacy  clause,  the  charging  Rule  5,  Ch.  Rules  Vt. 
part  and  the  jurisdiction  clause  may  Special  and  General  Relief ,  ^'When 
all  be  omitted;  but,  when  the  case  re-  both  special  and  general  relief  are 
quires  it,  the  complainant  may,  in  the  prayed,  the  court  may,  under  the  gen- 
stating  part  of  his  bill,  state,  and  avoid  era!  prayer,  grant  any  proper  relief 
by  counter  statements,  any  matter  or  consistent  with  the  case  made  by  the 
thing  diat  he  supposes  will  be  insisted  bill.    Eureka  Marble  Co.  v.  Windsor 
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court  to  grant  unto  your  orator  a  writ  of  subpcena  to  be.  directed  to 
the  said  Richard  Rae^  thereby  commanding  him  at  a  certain  day  and 
under  a  certain  penalty,  therein  to  be  inserted,  personally  to  be  and 
appear  at  this  honorable  court  and  then  and  there  to  answer  all  and 
singular  the  premises,  and  to  stand  to,  perform  and  abide  such  order 
and  decree  therein  as  to  the  court  shall  seem  meet.^ 

John  Doe. 
Jeremiah  Mason^  Solicitor.' 

{yerificaiion:>^ 

VIRGIKIA. 

Form  No.  4282. 

To  the  Hon.  John  Marshall^  judge  of  the  circuit  court  of  Albemarle 
county : 

Your  orator,  John  Doe^  of  the  said  county  of  Albemarle^  humbly 
complaining  showeth  unto  your  Honor  ^  that  {Here  set  out  a  concise 
and  orderly  statement  of  the  facts  upon  which  the  suit  is  based)^ 

Mfg.  Co.,   47  Vt.   430 ;     Danforth    v.  others,  creditors  of  Samuel  Shorty  who 

Smith,  33  Vt.  247.     But  it  has  been  shall  come  in,  take  part  in,  and  share 

held  that  such  relief  must  not  be  in-  the  costs  of,  this  suit" 

consistent  with  the  special  relief  prayed.  Infant  by  His  Next  Friend,  —  **  Your 

Tarbell  v.  Durant,  61  Vt.  519.  orzlor  John  Doe^  an  infant  of  tender 

1.  The  Pt»yar for  Proesis. — The  prayer  years,  who  sues  by  Samuel  Shorty  his 

for  process  of  subpoena  shall  contain  next    friend,   complaining    showeth." 

the  names  of  all  the  defendants  named  Where  a  bill  is  brought  by  an  infant, 

in  the  introductory  part  of  the  bill,  and  it  should  be  in  his  name  by  his  guar- 

if  any  of  them  are  known  to  be  infants,  dian  or  next  friend.     Stewart  v.  Crab- 

or  to  be  under  other  legal  disabilities,  bin,  6  Munf.(Va.)  380  ;  but  in  the  name 

such  fact  shall  be  stated,  that  the  court  of  the  guardian  if  the  action  has  ac- 

may   make  proper  order  thereon    on  crued  to  him.    Truss  v.  Old,  6  Rand, 

return  of  process.  Rule  6,  Ch.  Rules  Vt.  (Va.)  556. 

S.  Mgning    'WH.  —  Every    bill    shall  By  Lunatic.  —  Where  suit  is    by   a 

have  the  signature  of  a  solicitor  an-  lunatic  for  whom   no  committee  has 

nexed  to  it.     Rule  8,  Ch.  Rules  Vt.  been  appointed,  he  may  sue  by  his  next 

8.  Tflrifleatioii.  — Bills   of    discovery  friend;  but  the  bill  must  be  in  the  name 

simply  and  bills  in   which    an   inter-  of  the  committee  if  one  has  been  ap- 

locutory  injunction  for  the  appointment  pointed.     Bird  v.  Bird,  21  Gratt.  (Va.) 

of  a  receiver  is  prayed  for  shall  be  veri-  712.      A    bill  in  the   name    of  ^John 

fied  by  oath.     Rule   7,  Ch.  Rules  Vt.  Doe^   he  being  a  person   of  unsound 

The  form  of  oath  is  prescribed  by  Rule  mind,   suing  by   his  next  friend  and 

S2,  Ch.   Rules  Vt.    See   also   the  title  committee,  Samuel  Shorty*  was  held  to 

Verifications.  be  a  sufficient  compliance  with  this  rule 

4.  Ths     Introdnetioii  —  Generally.  —  and    the   bill   was  sustained.     Cole  v. 

This  part  of  the  bill  should  contain  the  Cole,  28  Gratt.  (Va.)  370. 

names  of  all  the  parties  complainants.  Married  Woman  by  Next  Friend,  — 

with  their  respective  places  of  abode;  "Your  oratrix,  fane  ^  Doe  ^  a   married 

and  if  a  person  be  a  party  in  his  natural  woman  and  wife  oi  fohn  Doe^  who  sues 

and   also    in  a  fiduciary  capacity   he  by    Samuel    Shorty    her    next    friend, 

should  be  named  in  both  characters ;  showeth." 

and  so  if  he  be  concerned  in  several  6.  The    Btathig    Fart  —  Generally.  — 

fiduciary     characters    he    should     be  Complainant  must  charge  in  the  bill 

named  in  all.     Pennington  v,  Hanby,  every  fact  which  he  intends  to  put  in 

4  Munf.  (Va.)  144.  issue,  and  a  defect  in  the  stating  part 

.  By  One  of  Several  Creditors.  —  *John  cannot  be  supplied  by  subsequent  in- 

JDoey  who  sues  for  himself  and  such  terrogations.   Parker  v.  Carter,  4  Muni. 
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Forasmuch,  therefore,  as  these  doings  are  contrary  to  equity  and 
S^ood  conscience,  and  as  your  orator  is  remediless  save  in  a  court  of 
chancery,  where  matters  of  this  sort  arc  properly  cognizable,^  your 
orator  prays  that  the  said  Richard  Roe  and  Samuel  Short  may  be  made 
parties  defendant  to  this  bill  and  be  required  severally  to  answer 
the  same  on  oath  as  fully  and  particularly  as  if  each  of  them  had  been 
thereto  specially  interrogated,  and  particularly  that  the  said  Richard 
Rtfe  miy  say  whether  {Here  set  out  the  special  interrogatories)?^  And 
your  orator  further  prays  that  {Here  set  out  the  special  relief  desired). 
And  that  such  other  and  further  relief  may  be  granted  to  your  orator 
as  is  adapted  to  the  nature  of  his, case  and  agreeable  to  equity  and 
good  conscience.^  And  may  a  summons  issue  against  the  several 
defendants  hereinbefore  named,  etc.^  And  your  orator  will  ever 
pray,  etc. 

Jeremiah  Mason^  P.  Q.* 
Virginia, 
Albemarle  county,  to  wit :  • 

This  day  John  Doe  appeared  in  person  before  me,  a  justice  of  the 

( Va.)  373.     But  a  bill  which  defectively  1.  The  JwiidiefelOB  COavm. — As  to  the 

states  a  case  proper  for  relief  may  be  necessity  and  use  of  this  clause  see 

aided    by    the    answer    or    evidence,  supra^  note  i,  p.  423. 

Salamone  v,  Keiley,  80  Va.  86.     The  8.  The  InttRVgallBg  Fart.— See  xfe^a, 

facts   upon  which    the    bill  is  4>ased  note  i,  p.  424,  as  to  the  use  and  necessity 

should  be  stated  with  sufficient  clear-  of  this  part  of  the  bill, 

ness  to  bring  the  merits  of  the  case  8.  The  Pxayer  lor  Beliet  —  When  both 

before  the  court,  otherwise  it  will  be  special  and  general  relief  are  prayed, 

dismissed  with  costs  on  complainant,  the  court  may  under  the  general  prayer 

Fowler  v.  Saunders,  4  Call  (Va.)  361;  grant  any  proper  relief  consistent  with 

Nash  V.   Nash,   28   Gratt.    (Va.)   686;  the  frame  of  the  bill  and  not  inconsist- 

Universal  L.  Ins.  Co.  v,  Devore,  83  Va.  ent   with   the    specific    relief    prayed. 

267.    And  a  bill  failing  to  state  a  cause  Min.  Inst.,  vol.  4,  pt:  2,  p.  1241 ;  James 

proper  for  relief  in  equity  may  be  dis-  v.  Bird,  8  Leigh  (Va.)  513;  Sbeppard 

missed  by  the  court  at  the  hearing,  v,  Starke,  3  Munf.  (Va.)  29.    See,  how- 

thongh  no  objection  has  been  made  m  ever,  Raper  v,  Sanders,  21  Gratt.  (Va.) 

the  pleadings.    Salamone  c.  Keiley,  80  73,  where,  under  the  general  prayer, 

Va.  86.  relief  was  granted  consistent  with  the 

DoubU  Aspect,  —  A  bill  may  be  framed  case  made  by  the  bill  but  not  in  accord- 

with  a  double  aspect,  provided  both  ance  with  the  special  relief  asked.    See 

cases  furnish  a  foundation  for  the  same  also  Smith  v.  Smith,  4  Rand.  (Va.)  95, 

relief.     Brown  v,  Bedford  City  Land,  where  a  bill  for  specific  performance 

etc.,  Co.,  91  Va.  31.  was  sustained  after  answer,  although  it 

Unnecessary  Averments.  —  The  con-  contained  no  prayer  for  relief,  either 

federacy  clause  is  generally  omitted  in  special  or  general. 

Virginia^  and  so,  too,  is  the  charging  4.  The  Prayer  for  ProesiB.  —  This  is  the 

part,  although  for  certain  purposes  it  is  form  ordinarily  used,  and  is  couched 

said  to  be  highly  expedient  to  insert  it.  in  the  simplest  and  most  direct  terms 

Min.  Inst.,  vol.  4,  pt.  2,  p.  1239.  possible.    Where  any  special  order  is 

Exhibits^    How    Treated,  —  Exhibits  desired,    such    as   injunction,    etc.,    it 

filed  with,  and  prayed  to  be  regarded  need  not  be  prayed  for  in  the  prayer 

as  part  of,  the  bill  are  as  much  a  part  for  process. 

thereof    as    if    actually    incorporated  6.  Signing  Bills. —  It  is  supposed  that 

therein.    Thompson  v.  Clark,   81  Va.  the  rule  of  the  English  courts  requiring 

422;  Johnson  v,  Anderson,  76  Va.  766.  every  bill  to  be  signed  by  counsel  holds 

Multifariousness, — A  bill  setting  forth  in   Virginia^  but  the   practice   is  very 

two  distinct  and  inconsistent  causes  of  loose  and  bills  are  often   not  signed 

action  is  bad  on  demurrer.     Universal  at  all.     Min.    Inst.,  vol.   4,   pt.  2,   p. 

L.  Ins.  Co.  V,  Devore,  83  Va.  267.  1242. 

468  Volume  3. 


4288.  BILLS  IN  EQUITY.  4288. 

peace  in  and  for  the  county  and  state  aforesaid,  and  made  oath  that 
the  matters  in  the  foregoing  bill  stated  as  of  his  own  knowledge  are 
true,  and  those  stated  on  the  information  of  others  he  believes  to  be 
true.^ 
Given  under  my  hand  this  fifteenth  day  oi  July  in  the  year  i8P7. 

Abraham  Keni^  J.  P. 

WEST  VIRGINIA.* 

Form  No.  4283. 

To  the  Hon.  John  Marshall^  judge  of  the  circuit  court  of  Preston 
county :' 
The  bill  of  complaint  of  John  Doe  against  Richard  Roe  and  Samuel 
Shorty  filed  in  the  circuit  court  of  Preston  county.*    The  plaintiff 

1.  ▼trifleatioii.  —  Bills  are  not  ordU  y<y»^j,  administrator,  with  the  will  an- 

narily  verified,  but  when  they  ask  for  nexed,  of  Benj,  P,  Byram,  deceased, 

special  and  ex  parte  orders,  such  as  in-  against    H.    PatUm^    Benj.    B.  Jones, 

junction  or  interpleader,  or  when  they  David  Jones  and  Martha  Ann  Jones, 

ask  for  discovery  as  the  only  ground  filed   in    the    circuit    court  of    Mason 

of  equity  cognizance,  they  are  always  county." 

required    to  be  verified    by  aflSdavit.  By  Executor,  —  It  is  not  proper  for 

Min.  Inst.,  vol.  4,  pt.  3,  p.  1276.  one  suing  as  an  executor  to  describe 

S.  Prtseribed  Vont.  —  This  form  of  himself  merely  as  **  personal  represen- 
bill,  except  the  address,  is  set  out  in  tative"  of  a  person  deceased.  Cape- 
W.  Va.  Code  (1887),  c.  125,  §  37.  The  hart  v.  Hale,  6  W.  Va.  549. 
chancery  practice  in  use  before  the  Bv  Special  Commissioner,  —  In  Hunter 
enactment  of  the  code  may,  however,  v.  Kennedy,  20  W.  Va.  344,  the  com- 
be followed,  but  in  such  case  the  bill  mencement  was  as  follows  : 
must  in  some  distinct  way  describe  the  *^^  Andrew  Hunter  special  commls- 
parties  as  plaintiffs  and  defendants,  sioner  of  the  circuit  court  oi  Jefferson 
otherwise  it  will  be  fatally  defective,  county  filed  his  bill  of  complaint  against 
Cook  V.  Dorsey,  38  W.  Va.  196.  John  PV.  Kennedy,  Andrew  £,  Kennedy, 

8.  TIm  Address.  —  For  the  form  of  ad-  John  Selden  and   Sarah  D,  Selden  his 

dress  see  Amiss c.  McGinnis,  12  W.  Va.  wife.  Mary  Cooke,  Edioard P,  Kennedy, 

376;  Davis  V.  Landcraft,  10  W.  Va.  722;  S.  />.  Kennedy  and  Mary  S.,  his  wife, 

Jones  V,  Patton,  10  W.  Va.  654.    See  Little  G.  Selden,  Andrew  K  Selden  and 

also  Marling  v.  Robrecht,   13  W.  Va.  H.  C,  Selden,  defendants." 

443;  Chesapeake,  etc.,  R.  Co.  v»  Pat-  By  Surviving  Partners, —  In  Davis  v. 

ton,  5  W.  Va.  234.  Landcraft,  10  W.  Va.  722,  the  complain- 

4.  Ths  Commtnoemfliit  —  Generally,  —  ants  were  described  as  follows  : 

In  this  part  of  the  bill  should  be  named  **  The  bill  of  complaint  of  your  ora- 

all  the  parties,  plaintiffs  and  defend-  tors,  James  H,   Gardner,  and  Ambrose 

ants,  and  they  should  be  described  as  Carlton,  survivors  of  themselves  and 

to  the  character  in  which  they  sue  or  William  H,  Hubbard,  late   merchants 

are  sued.     Thus  if  one  who  is  actually  and  partners  in  trade,  under  the  firm 

an  executor  describes  himself  simply  in  name  of  Gardner,   Carlton  6*  Co.,   re- 

his  own  character  —  not  as  executor —  spectfully  represents." 

and  so  makes  his  complaint,  a  subse-  Variance  in  Description  of  Parties.  — 

quent  statement  in  the  stating  part  of  Where  in  the   commencement  of  the 

the  bill  that  he  is  an  executor  will  not  bill  parties  are  described  as   **  Whitley 

change  his  character  as  plaintiff  and  &  McConkey,"   and   in   the  charging 

transform  the  bill  into  one  preferred  in  part  the  same  parties  are  prayed  to  be 

his  executorial  capacity.    Capehart  v.  made    defendants    except   that   those 

Hale,  6  W.  Va.  549.  parties  are  described  as  **  McConkey  & 

By  Administrator,  —  In  Jones  v.  Pat-  Co.,"  it  being  apparent  that  they  are 

ton,  10  W.  Va.  654,  will  be  found  the  the  same  parties,  there  is  no  error  in 

following  commencement :  overruling  a  demurrer  for  that  cause. 

*'  The   bill  of    complaint  of   David  Highland  v.  Highland,  5  W.  Va.  63. 
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complains  and  says,  that  {Here  state  all  the  facts  eonstituting  a  claim 
to  relief)?^  The  said  plaintiff  therefore  prays  that  {Here  state  the  par* 
ticular  relief  desired).  He  also  asks  such  other  and  general  relief  as 
the  court  may  see  fit  to  grant*  John  Doe;  Plaintiff.* 

State  of  West  Virginia,  Preston  county,  to  wit: 

John  DoCy  the  plaintiff  named  in  the  foregoing  bill,  being  duly 
sworn,  says  that  the  facts  and  allegations  therein  contained  are  true 
except  so  far  as  they  are  therein  stated  to  be  on  information,  and  that 
so  far  as  they  are  therein  stated  to  be  on  information  he  believes 
them  to  be  true.*  John  Doe^  Plaintiff.   • 

Taken,  sworn  to  and  subscribed  before  me  this  fifteenth  day  of 
June^  i8P7.  John  Hancock^  clerk  {or  officer  swearing  himy 

Effect  of  Naming  Defendants. — Every  Alternative.  —  Where  the  plaintiff  is  in 

person  designated  in  the  caption  of  the  doubt  as  to  the  proper  relief,  he  may 

bill  as  a  defendant  shall  be  a  defendant  frame  his  prayer  in  the  alternative  to 

therein  without  a  prayer  that  he  should  have  either  one  relief  or  the  other,  as 

be  made  such,  and  shall  be  required  the  court  may  decide.    Zell  Guano  Co. 

to  answer  the  bill  in  the  same  manner  v.  Heatherly,  38  W.  Va.  409;  Brown  v. 

and  to  the  same  extent  as  if  he  were  Wylie,  2  W.  Va.  503. 

therein  called  upon  to  do  so.     W.  Va.  Special  and  General  Relief,  —  If  the 

Code  (1887),  c  125,  8  37.     But  even  If  plaintiff  desires  relief  other  than  that 

the  person  is  named  in  the  prayer  of  specifically  prayed  for,  the  prayer  for 

the  bill  and  also  in  the  summons  and  is  general  relief  should  be  added;  and  if 

"Served  with  process,  yet  if  there  is  no  omitted  it  may  be  added  by  amendment 

allegation  in  the  bill  with  reference  to  or  amended  bill.    McCrum  v,  Lee,  38 

him  he  Is  not  a  party  to  the  suit,  be-  W.  Va.  583.    And  where  the  plaintiff 

cause  there  Is  nothing  in  the  bill  to  has  mistaken  his  proper  relief  it  may 

which  he  could  answer,  and  his  rights  be  given  in  the  prayer  for  general  re» 

will  not  be  adjudicated  without  giving  lief,  if  consistent  with  that  which  is 

him  an  opportunity  to  defend  his  in-  actually  prayed.     Brown  v.  Wylie,  a 

terest.     Chapman  v.  Pittsburgh,  etc.,  W.  Va.  503;  Woods  v.  Fisher,  3W.  Va. 

R.  Co.,  18  W.  Va.  184.  536;    Hall  v.    Pierce,   4  W.   Va.   107; 

1.  nLs   Statiiig    Fart  —  Generally.  —  Vance  Shoe  Co.  v.  H aught,  (W.   Va. 

Every  material  circumstance  of  time,  1895)  23   S.    E.  Rep.  553.     Bet  contra 

place,  manner,  et& ,  necessary  to  estab-  if  the  relief  is  distinct  from  that  de- 

ush  plaintiff's  right  to  the  relief  sought  manded  or  put  in  issue  by  the  bill, 

must  be  clearly  set  out  in  this  part  of  Piercy    v.    Beckett,    15  W.   Va.  444; 

the  bill.    Zell  6uano  Co.  v.  Heatherly,  Pickens  v,  Kniscly,  29  W.  Va.  i. 

38  W.  Va.  410;  Vanbibber  v.  Beime,  6  8.  fligaiag  Bill.— Where  a  bill  which 

W.  Va.  168.    And  only  those  matters  is  brought  by  an  incorporated  city  is 

which  are  charged  in  the  bill  or  averred  signed  by  counsel,  it  is  not  necessary 

in  the  answer  will  be  considered  bv  to  annex  the  city  seal.     Moundsville 

the  court.      Burley  v,  Weller,  14  W.  v.  Ohio  River  R.  Co.,  37  W.  Va.  92. 

Va.  264.  4,  VtrifleatiOB  —  Prescribed  Form,  — 

Exhibits,  —  Exhibits  are  to  be  treated  This  form  of  verification  is  set  out  in 

ZA  though    incorporated   in  the    bill.  W.  Va.  Code  (1887),  c.  125,  g  42. 

Kester  V.  Lyon,  40  W.  Va.  161.  When    Necessary, — If  the    plaintiff 

Amendment.  —  Amendments  can   be  desires  the   defendant   to  answer  the 

granted  only  when  the  bill  is  defective  bill  on  oath,  he  must  verify  his  bill  by 

in  parties,  or  in  prayer  for  relief,  or  in  affidavit.     W.  Va.  Code  (1887),  c.  125, 

the  omission  of,  or  mistake  as  to,  a  §  42. 

fact  or  circumstance  connected  with  By  Administrator  or  Fiduciary.  —  If 
the  substance  but  not  forming  the  sub-  the  bill  be  verified  by  an  administrator 
atance  itself,  or  for  putting  in  issue  or  fiduciary,  it  shall  be  sufficient  if  he 
new  matter  to  meet  proper  allegations  swear  that  he  believes  the  facts  con- 
in  the  answer.  Piercy  v,  Beckett,  15  tained  in  the  bill  to  be  true.  W.  Va. 
W.  Va.  444.  Code  (1887).  c.  125,  §42. 

%.  Ths  Pxayer  tn  Belii<  —  May  be  in  Injunction,  —  For   form    of  verifica- 
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IN    THE    FEDERAL   COUltTS. 

Form  No.  4284. 

To  the  judges  of  the  circuit  court  of  the  United  States  for  the 
stmHiem  district  of  New  York  *?- 
John  Doe^  of  Boston^  and  a  citizen  of  the  state  of  Massachuutts^ 
brings  this  his  bill  against  Richard  Roe  and  Samuel  Shorty  both  of  the 
city  of  New  York  and  citisens  of  the  state  of  New  Yorh^  *  And 
thereupon  your  orator  complains  and  says  that  {^Here  set  out  a  clear 
and  orderly  statement  of  the  facts  upon  which  the  suit  is  based)?     To 

tion  of  a  bill  of  injunction  by  person  as  defendants  shall  appear  to  be  neces- 

other  than   complainant  see  W.    Va.  sary  or  proper  parties  to  the  bill,  the 

Code  (1887),  c.  125,  8  42.  bill  shall  aver  the  reason  why  they  are 

1.  Ths  Adiri  —  Prescribed  Form, —  not  made  parties  by  showing  them  to 

This  form  of  address  is  prescribed  by  be  without  the  jurisdiction  of  the  court. 

Rule  90,  Eq.  Rules  U.  S.  or  that  they  cannot  b^  joined  without 

Form  Held  SuffUitnt.  —  A  bill    ad«  ousting  the  jurisdiction  of  the  court  as 

dressed  to  the  "Circuit  Court,"  etc.,  to  the  other  parties.      Rule    22,    Eq. 

"  in  chancery  sitting,"  has  been  held  Rules  U.  S. 

sufficient.  Sterrick  r.  Pugsley,  i  Flipp.        By  a  Corporation,  —  '*  The  National 

(U.  S.)  351.  Car  Brake  Shoe  Company^  a  corporation 

Caption  Preceding  Address.  —  It  is  not  duly  organized  in  the  year  tSd^,  under 

infreqttent  to  add  before  the  address  a  and  by  virtue  of  tlM  laws  of  th^  state 

caption,  showing  the  court  in   which  of  Pennsylvania^  and  still  existing  as 

the  proceedings  are  had  and  the  names  such  corporation  and  doing  badness 

of  all  the  parties,  plaintiffs  and  defend-  in  the  city  of  Philadelphia,  in  said  state, 

ants,  but  this  is  not  strictly  a  part  of  brings  this  his  bill  of  complaint  acgainst 

the  bill  and  cannot  be  invoked  to  aid  the  Delaware,  iMchawanna  and  IVestem 

defective  averments  in  the  body  of  the  /Railroad  Company,  a  corporation  duly 

bill.     Thus  where    the    parties    were  organized  under  and  by  virtue  €f{  the 

properly  described  in  the  caption,  but  laws  of  the  state  of  Pennsylvania,  and 

in  the  body  of  the  bill  the  defendant  doing  business  in  the  state  of  Newjer^ 

was  described  simply  as  **  fVilliam  E,  sey,  and  John  Brisbain,  a  manager  of 

Ashton   of    the  city   of  Philadelphia"  said  company,  residing  in  Newark^  in 

without  averring  that  he  was  a  citizen  said  state,  and  a  citizen  of  said  state." 
of  the  state  of  Pennsylvania,  the  bill        8.  Ths  Statbig  Part — Gemral  Rnle, — 

was  defective,  as  the  bill  should  state  The  bill  shall  be  expressed  in  as  brief 

the  citizenship  of  the  party  to  give  the  and  succinct  terms  as  it  reasonably 

court  jurisdiction  of  the  case.   Jackson  can  be.    Rule  26,  Eq.  Rules  U.  S.    But 

V.  Ashton,  8  Pet.  (U.  S.)  148.     In  Ster-  every  material  circumstance  of    time, 

rick  V,  Pugsley,  i  Flipp.  (U.  S.)  351,  it  place,  manner,  etc.,  necessary  to  estab- 

is  said  that  the  addition  of  such  a  cap-  fish  plaintifif's  right  to  relief  must  be 

tion  is  irregular,  as  no  cause  is  pending  stated  in  this  part  of  the  bill.  St.  Louis, 

until  the  bill  is  filed,  but  that  it  may  be  etc.,  R.  Co.  v.  Johnston,  133  U.  S.  577  ; 

rejected  as  surplusage.  Marshall  v,   Turnbull,   34   Fed.    Rep. 

8.    Ths     OommsnMmsnt —  Prescribed  827;  Leo  v.  Union  Pac.  R.  Co.,  19  Fed. 

Form,  —  This  form  of  commencement  Rep.  283;  Harrison  v.  Nixon,  9  Pet.  (U. 

is  prescribed  by  Rule  20,  Eq.  Rules  U.  S.)  502  ;  Harding  v.  Handy,  11  Wheat. 

S.,  and    is    required    to    contain    the  (U.  S.)  103. 

names,  places  of  abode  and  citizenship         Certainty  and    Consistency  in    Aver- 

of  all  the  parties,  plaintiffs  and  defend-  menis,  —  The  averments  in  the  bill  must 

ants,  by  and  against  whom  the  bill  is  be  certain  and  consistent.     Socola  v. 

brought.     And   the  bill    may   be   dis-  Grant,  15  Fed.  Rep.  487.      But  where 

missed  by  the  court  for  failure  to  make  an  essential  fact  is  alleged  by  way  of 

proper  allegations  as  to  the  citizenship  recital,  yet  in  such  form  that  its  exist- 

of  the  parties.     Carlsbad  v,  Tibbetts,  ence  appears  by  necessary  implication, 

51  Fed.  Rep.  853.  it  is  good   as  against  a  general    de- 

Peasons  for  Omitting  Certain  Parties,  murrer.     Investor  Pub.  Co.  v,  Dobin- 

—  If  persons  other  than  those  named  son,  72  Fed.  Rep.  603. 
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the  end,  therefore,  that  the  said  defendants  may,  if  they  can,  show 
why  your  orator  should  not  have  the  relief  hereby  prayed,  and  may, 
upon  their  several  and  respective  corporal  oaths,  and  according  to 
the  best  and  utmost  of  their  several  and  respective  knowledge, 
remembrance,  information  and  belief,  full,  true,  direct  and  perfect 
answers  make  to  such  of  the  several  interrogatories  hereinafter  num- 
bered and  set  forth  as  by  the  note  hereunder  written  they  are 
respectively  required  to  answer;  that  is  to  say — i.  Whether  (Here  set 
out  the  special  interrogatories^^ 

And  that  (Here  set  out  the  particular  relief  desired)^  and  that  your 
orator  may  have  such  other  and  further  relief  as  the  equity  of  the 
case  may  require  and  to  your  Honors  may  seem  meet.' 

Unnecessary  Averments.  —  The    con-  alleged.     Fuller    v,    Knapp,    34    Fed. 

fed^racy  clause,  the  charging  part  and  Rep.  100.    The  question  of  the  mat^ri. 

tbe  jurisdictional  clause   may  all   be  ality   of  an   interrogatory  dfej^ds  on 

oaitied  at  efae  plaintiff's  option.     Rule  wbether    an   affirmative    answer    will 

31,  £q.  Rules  U.  S.  tend   to  prove  the  bill.     Uhlmann  v. 

Certain  Papers  Not  to  be  Set  Out.  —  Amholt,  etc.,  Brewing    Co.,   41    Fed. 

No  unnecessary  recitals  of  deeds,  docu-  Rep.  369. 

ments,  contracts  or  other  instruments  iVken  Necessary.  —  It  is  unnecessary 
in  kac  verba  shall  be  set  out  in  the  bill,  to  interrogate  a  defendant  specially 
Rule  26,  Eq.  Rules  U.  S.  But  a  bill  and  particularly  upon  any  statement 
failing  to  set  forth  a  copy  of  an  instru-  in  the  bill  unless  the  complainant  de- 
ment vital  to  complainant's  claim  or  to  sires  to  do  so  to  obtain  a  discovery. 
aver  its  terms  is  demurrable.  Mar-  Rule  40,  Eq.  Rules  U.  S.  Am'd  De- 
shall  V.  Tumbull,  34  Fed.  Rep.  827.  cember  Term,  185a 

Matters  of  Proof,  —  Confessions,  con-        Numbering  Paragraphs,  —  The  inter- 

versations  and  admissions  of  the  de-  rogatories  shall  be  divided  as  conveni- 

fendant  need  not  be  expressly  charged  ently  as  may  be  from  one  another  and 

in  a  bill  in  equity  in  order  to  entitle  numbered  consecutively.   Rule  41,  Eq. 

the  plaintiff  to  use  them  in  proof  of  Rules  U.  S. 

facts  charged  and    in   issue    therein.        2.  The  Praytr  for  Xellsf — Generally, 

Smith  r.   Burnham,   2  Sumn.  (U.  S.)  — The  prayer  for  relief  shall  ask  the 

612.  special  relief  to  which  the  plaintiff  sup- 

Amendment. — As  to  when  and  how  poses  himself  entitled,  and  shall  also 

a  bill  may  be  amended   see  Rules  28,  contain  a  prayer  for  general  relief;  and 

29,  32l^£4-  Rules  U.  S.  if  an  injunction  or  writ  of   ne   exeat 

1.  nft  tntcrrogattBgltet  —  Prescribed  or  any  other  special     order  pending 

Form, — This  form  of  interrogation  is  the  suit  is   required,   it  shall  also  be 

set  out  in  Rule  43,  Eq.  Rules  U.  S.  specially   asked    for.      Rule    21,    Eq. 

In  a  bill  for  relief,  a  prayer  that  each  Rules  U.  S. 
of  the  defendants  may  be  required  **  to        Special  and    General  Relief, —  When 

answer  unto  the  premises*' is  a  good  both  special    and  general   relief    are 

general  interrogatory  and  entitles  the  prayed,  the  court  may,  under  the  gen- 

complainants  to  an   answer  to  every  eral   prayer,   grant  any   proper   relief 

material  allegation  in  their  bill.     Mc-  consistent  with  the  case  made  by  the 

Claskey  v,  Barr,  40  Fed.  Rep.  560,  citing  bill.     Tyler  v.  Savage,  143  U.   S.  98  ; 

Ames  V,  King,  9  Allen  (Mass.)  258.  Gormley    v.    Clark,    134    U.    S.    350  ; 

The  interrogatories  must  be  confined  Fisher  v,  Moog,  39  Fed.  Rep.  665;  Jones 

to  matters  put   in   issue   by  the   bill.  v.  Van  Doren,  130  U.   S.  092  ;  Omaha 

GormuUy,  etc.,  Mfg.  Co.  v.  Bretz,  64  Horse  R.  Co.  v.  Cable  Tram-Way  Co., 

Fed.  Rep.  612 ;    Fuller  v.    Knapp,   24  32  Fed.  Rep.  727 ;  Patrick  v,  Isenhart, 

Fed.  Rep.  100.     But  they  need  not  be  20  Fed.   Rep.   339;  Chicago,  etc.,    R 

framed  on  the  theory  that  everything  Co.  v,  Macomb,  2  Fed.   Rep.  21 ;  Mit- 

which  is  stated  in  the  bill  is  precisely  chell  v,  Moore,  95  U.  S.  591 ;  Moore  v, 

true  in  every  deuil.     Chicago,  etc.,  R.  Mitchell,  2  Woods  (U.  S.)  483  ;  Texas 

Co.  V.  Macomb,  2  Fed.  Rep.   18.     And  v,    Hardenberg,    10  Wall.   (U.  S.)  86 ; 

they  may  be  expanded  to  cover  every  Tayloe   v.  Merchants*  F.    Ins.   Co.,  9 

circumstance  connected  with  the  facts  How.  (U .  S.)  390 ;  Walden  v.  Bodley, 
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May  it  please  your  Honors  to  grant  unto  your  orator  the  writ  of 
subpcena  of  the  United  States  of  America,  directed  to  the  said  Richard 
Roe  and  Samuel  Shorty  commanding  them  on  a  certain  day  and  under 
a  certain  penalty  to  be  and  appear  in  this  court  then  and  there  to 
answer  the  premises  and  to  stand  to  and  abide  by  such  order  and 
decree  as  may  be  made  against  them.^ 

And  your  orator  will  ever  pray. 

Jeremiah  Masan^ 
Solicitor  and  of  Counsel  for  Complainant.' 

(yenfieatian:^ 

NOTE* 

The  defendant  Richard  Roe  is  required  to  answer  the  interroga- 
tories numbered  respectively  i,  2  and  S^  and  the  defendant  Samuel 
Short  is  required  to  answer  the  interrogatories  numbered  respectively 
4,  S  and  6.  Jeremiah  Mason^ 

Solicitor  and  of  Counsel  for  Complainant 

II.  CROSS-BILLS.^ 

Form  No.  4285. 

{Commencing  as  in  Form  No,  4^j^,  and  continuing  down  to  *) .• 
And  thereupon  your  orator  complains  and  says  that  Richard  Roe  and 

14  Pet.  (U.  S.)  156  ;  Watts  v.  Waddle,  amended.     Goebel  v.  American   Rail- 

6  Pet.   (U.   S.)  389 ;  English  v.  Foxall,  way   Supply   Co.,   55   Fed.    Rep.   835; 

a   Pet.   (U.   S.)  595.     And  such  relief  Carlsbad  v,  Tibbetts,  51  Fed.  Rep.  853. 

ma^  be  granted  even  against  the  com-  But  it  has  been  held  that  this  defect  is 

{>Iainant  s  admissions  in  his  bill.     Fin-  cured  by  defendants'  general  appear- 

ey  V.  Lynn,  6  Cranch  (U.  S.)  238.  ance.      Buerk  f.    Imhaeuser,   8  Fed. 

And  a  bill  which  has  laid  a  founda-  Rep.  457. 

tion  for  some  of  the  relief  asked  is  not  2.  Signing    BlU. — Every    bill    shall 

demurrable.      Buerk  v.   Imhaeuser,  8  contain   the  signature  of  counsel  an- 

Fed.  Rep.  457.  nexed  to  it.     Rule  24,  Eq.  Rules  U.  S. 

Amendment, —  The  prayer  for  general  8.  Ysriileation.  —  For     the     various 

relief,   if  omitted,  may   be  added   by  cases  in  which  a  bill  is  required  to  be 

amendment.    Adams  v,   Kehlor  Mill-  verified  by  affidavit  see  Foster's  Fed. 

ing  Co.,  36  Fed.  Rep.  ai2.  Pr.,  §  87.     For  the  various  forms  of 

1.  The  Praytr   for   Proesis  —  General  verification  consult  the  title  Verifica- 

Rule, — This  shall  contain  the  names  TIONS. 

of  all  the  defendants  named  in  the  in-  4.  Foot-nots  to  BUI.  —  This  form   is 

troductory  part  of  the  bill,  and  if  any  set  out  in  Rule  41,  Eq.  Rules  U.  S., 

of  them  are  known  to  be  infants  under  and  is  required  to  be  used  whenever 

age  or  otherwise  under  guardianship  special  interrogatories  are  inserted  in 

it  shall  state  the  fact,  so  that  the  court  the  bill. 

may  take  order  therein  as  justice  may  6.  Aniww  is   Orois-Wll,  —  Ip    many 

require   upon   the  return   of   process,  sutes,  by  virtue  of  statutes  or  rules  of 

Where  an  injunction,  writ  of  ne  exeat  court,  the  defendant's  answer  may  be 

or  other  special  order  pending  suit  is  made    to    subserve    the    purpose    for 

asked  for  in  the  prayer  for  relief,  that  which  the  cross-bill  is   usually  filed, 

shall  be  sufilcient  without    repeating  See  on  this  subject  5  Encyc.  of  PI.  and 

the  same  in   the  prayer   for  process.  Pr.  626. 

Rule  23,  Eq.  Rules  U  S.  6.  Frams  of  Bill.  —  The  frame  of  the 

Effect     of      Omitting     Defendant^  cross-bill  differs  in  no  essential  respect 

Names,  —  If  this  part  of  the  bill  does  from   the   frame   of  an   original    bill, 

not  contain  the  names  of  all  the  de-  Lube's  Eq.  PI.  229.     And  see  Rule  26, 

fendants    named  in  the  introductory  Eq.  Rules  Md.     For  forms  of  original 

part,  the  bill  will  be  dismissed  unless  bills  see  si^a^  Forms  Nos.  4265  to  4284. 
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Samuel  Shorty  both  of  the  city  of  New  York  and  citizens  of  the  state 

of  New  Yorkj  on  or  about  the day  of ^  i8P7,  filed  their 

bill  of  complaint  in  this  honorable  court,  against  your  orator,  thereby 
praying  (JSiaie  the  prayer  of  the  bill) ;  and  your  orator,  being  duly  served 
with  process  of  subpoena,  appeared  and  put  in  his  answer  thereto,  to 
which  answer  the  said  Richard  Roe  and  Samuel  Short  replied ;  and 
issue  being  thus  joined,  witnesses  were  examined  on  both  sides  (and 
the  proofs  closed);  whereupon  the  said  cause  was  noticed  for  hear- 
ing by  the  said  Riehard  Roe  and  Samuel  Short  before  your  Honor,  as 
by  the  said  bill  and  other  pleadings  and  proceedings  in  the  said 
cause,  now  remaining  filed  as  of  record  in  this  honorable  court, 
reference  being  thereto  had,  will  more  fully  appear. 
And  your  orator  further  showeth  unto  your  Honor  that  the  said 

cause  has  not  yet  been  heard ;  and  on  or  about the  said  Richard 

Roe  and  Samuel  Shorty  by  a  certain  writing  of  release,  bearing  date 
the day  of ^  i8P7,  did  remise,  release,  and  forever  quit- 
claim, unto  your  orator,  his  heirs,  executors  and  administrators,  the 
several  matters  and  things  complained  of  in  and  by  the  said  bill  of 
the  said  Richard  Roe  and  Samuel  Shorty  and  in  question  in  the  said 
suit,  and  each  and  every  of  them,  and  of  all  sums  of  money  then  due 
and  owing,  or  thereafter  to  become  due  or  owing,  together  with  all 
and  all  manner  of  actions,  causes  of  action,  suits  or  demands  what- 
soever, both  at  law  and  in  equity  or  otherwise  howsoever,  which 
they,  the  said  Richard  Roe  and  Samuel  Shorty  then  had,  or  which  they 
should  or  might  at  any  time  or  times  thereafter  have,  claim,  allege 
or  demand,  against  your  orator,  for  or  by  reason  or  means  of  any 
matter,  cause  or  thing  whatsoever,  from  the  beginning  of  the  world 
to  the  day  of  the  date  of  the  said  release,  as  by  the  said  release, 
reference  being  thereto  had,  will  appear.^  And  your  orator  hoped 
that  in  consequence  of  the  said  release  the  said  Richard  Roe  and 
Samuel  Short  would  not  have  proceeded  in  the  said  suit  .against  your 
orator;  but  the  said  Richard  Roe  and  Samuel  Shorty  combining  and 

1.  The    ftating    Pirt  —  Generally,  —  Illinois,  —  Starr  &  C.   Anno.    SUL 

The   biU     should    state    the    parties,  (iS96),p.  583,  par.  31.    See  also  Cable 

pnyer,  and   objects  of    the    original  v,  Ellis,  lao  111.  136. 

bill,  the  proceedings  thereon,  and  the  Maryland,  —  Rule  26,  Eg.  Rules, 

rights  of  the  parties  exhibiting  the  bill.  Grounds  for  Relief,  —  The  grounds 

which  are  sought  to  be  made  the  sub-  upon  which  the  defendant  relies  for  his 

ject  of   the   cross-litigadon.      Story's  relief  must  be  set  forth  with  as  much 

Eq.  PI ,  §401;   Cooper's   Eq.  PI.  88  ;  strictness  as  is  required  of  complainant 

Welf.  Eq.  a28 ;   5  Encyc.   of    PI.   and  in  an  original  bill.    Trapnall  v,  Bur- 

Pr.  656.      But  in   Neal  v,  Foster,  34  ton,  24  Ark.  371 ;  San  Juan,  etc.,  Min., 

Fed.  Rep.  4^7,  it  is  said  that  **  there  etc,  Co.  v.  Finch,  6  Colo.  214 ;  Tucker 

IS  no  necessity  of  bringing  the  facts  v,  McCoy,  3  Colo.  284  ;  Ford  Gold  Min. 

of  the  original    bill    or  its  object  or  Co.  v,  Langford,  i  Colo.  62 ;  McCagg 

prayer  to  the  attention  or  knowledge  v.  Heacock,  42  111.  153  ;  Scott  v.  Row- 

of  the  court  by  repeating  them  in  the  land,  82  Va.  484 ;  Greenwalt  v.  Dun* 

cross-bill,  and    a    mere    reference    to  can,  16  Fed.  Rep,  35.    And  the  defend- 

the  bill,  which   is  already  before  the  ant  cannot  refer  to  the  original  bill  for 

court ;  and  a  part  of  the  case  is  suiB-  a  statement  of  the  grounds  on  which  he . 

cient  for  all  practical  purposes."    And  relies.    Trapnall  v.   Burton,   24  Ark. 

this  latter  rule  is  laid  down  in  some  371 ;  San  Juan,  etc.,  Min.,  etc.,  Ca  9, 

jarisdictions  either  by  statute  or  rules  Finch,  6  dolo.  215. 

of  court.  FacU  Shovdng  Title  to  Equitable  Re^ 
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(Confederating,^  notwithstanding  the  said  release,  threaten  and 
intend  to  proceed  in  the  said  suit,  and  to  bring  the  said  cause  on 
for  hearing  in  due  course;  and  they  pretend  that  no  such  release  was 
ever  executed  by  them,  or  if  so  that  the  same  was  obtained  by  fraud 
and  surprise,  and  therefore  void.  Whereas,  your  orator  charges 
that  the  same  was,  in  every  respect,  fairly  and  properly  obtained  by 
your  orator  and  duly  executed  by  the  said  Richard  Roe  and  Samuel 
Shorts 

And  your  orator  further  charges  that,  under  the  circumstances 
aforesaid,  he  is  unable  to  put  the  said  release  in  issue,  or  to  use  the 
same  as  a  plea  in  bar  in  the  said  suit.  All  which  actings  and  pre- 
tenses are  contrary  to  equity  and  good  conscience,  and  tend  to  the 
injury  and  oppression  of  your  orator.  In  tender  consideration 
whereof,  and  forasmuch  as  your  orator  is  remediless  in  the 
premises  by  the  strict  rules  of  the  common  law,  and  cannot  have 
adequate  relief  except  in  a  court  of  equity  where  matters  of  this 
kind  are  properly  cognizable  and  relievable.^ 

To  the  end,  therefore,  that  the  said  defendants  may,  if  they  can, 
show  why  your  orator  should  not  have  the  relief  hereby  prayed,  and 
may,  upon  their  several  and  respective  corporal  oaths,  and  according 
to  the  best  and  utmost  of  their  several  and  respective  knowledge, 
remembrance,  information  and  belief,  full,  true,  direct  and  perfect 
answers  make  to  such  of  the  several  interrogatories  hereinafter 
numbered  and  set  forth  as  by  the  note  hereunder  written  they  are 
respectively  required  to  answer;  that  is  to  say  —  i.  Whether  (jfiT/r/ 
set  out  the  special  interrogatories  numbered  consecutively),^  and  that  the 
said  release  may  be  established,  and  declared  by  this  honorable 
court  a  sufficient  bar  to  any  further  proceedings  by  the  said  Richard 
Roe  and  Samuel  Short,  in  the  said  suit;  and  that  the  bill  of  the  said 
Richard  Roe  and  Samuel  Short  therein  may,  under  the  circum- 
stances, be  forthwith  dismissed  with  costs,  and  that  your  orator 
may  have  such  other  and  further  relief  as  the  equity  of  the  case  may 


lief.  —  As  to  when  such  facts  must  be  8.  Tht  Juriidietioii  Claiiie.  —  The  use 

alleged  in  the  bill  see  5  Encyc.  of  PI.  of  the  jurisdiction  clause  depends  on 

and  Pr.  650.  the  practice  in  the  particular  jurisdic- 

1.  The  Confederaey  Clmnse. — The  frame  tion  in  which  the  bill  is  to  be  used, 

of  a  cross-bill  being  substantially  like  the  frame  of  the  cross-bill  being  sub- 

tliat  of  the  original  bill,  the  use  of  the  stantially  the.  same  as  that  of  the  origi- 

confederacy   clause   must  depend    on  nal   bill.     For  a   note   discussing   the 

tlie  practice  in  the  jurisdiction  in  which  use  of  the  jurisdiction  clause  see  supra, 

the  bill  is  used.     For  a  note  discussing  note  I,  p.  423.     For  various  forms  of 

the  use  of  the  confederacy  clause  see  original   bills  see  supra.   Forms   Nos. 

Jtr/r^,  notei.p.  422.     For  various  forms  4265  to  4284. 

of  original  bills  see  supra,  Forms  Nos.  4.  The  Intmogating Part.  —  Interroga- 

4265  to  4284.  tories  are   used   in  cross-bills  for  the 

'  2.  The  Oharging  Part  of  a  cross-bill  is  same  purposes  and  under  the  same  dr- 

Qsed    for    the    same    purpose    as    in  cumstances  as  in    original    bills,  the 

original  bills,  the  frame  of  these  two  frame  of  the  two  classes  of  bills  being 

classes  of  bills  being  substantially  the  substantially  the  same.      For  a  note 

same.     For  a  note  discussing  the  use  discussing  the  use  of  interrogatories 

of  this  part  see  supra,  note  2,  p.  422.  see  supra,  note  i,  p.  424.     For  various 

For  various    forms  of    original    bills  forms  of  original  bills  see  supra^  Forms 

See  supra.  Forms  Nos.  4265  to  4284.  Nos.  4265  to  4284. 
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require  and  to  your  Honors  may  seem  meet.^    May  it  please  {e^n^ 
cludif^  as  in  F^rm  No.  4M8i.y 

III.  SUPPLBHEVTARY  BILLS. 

Form  No.  4286. 

{Commencing  as  in  Form  No.  4^4j  and  continuing  dcum  to  *).'  And 
thereupon  your  orator  complains  and  says,  that  heretofore  your  ora- 
tor exhibited  in  this  court  his  original  bill  of  cpmplaint  against  {Here 
set  out  the  original  bill  and  proceedings  ihereony  after  which  proceed  to 
state  matter  which  occasions  the  filing  of  supplementary  bill).^    To  the  end, 

L  ThA  ftmjor  fax  JUIM—  Generally^  —  S.  TIm  Vnuna  of  a  supplementary  bill 
The  bill  should  contain  a  prayer  that  is  substantially  like  that  of  an  original 
appropriate  relief  be  granted.  Cum-  bill,  the  difference  being  in  the  stating 
mings  V.  Gill,  6  Ala.  564;  Cullum  v.  part  and  pra]^er  for  relief.  For  various 
Erwin,  4  Ala.  452;  Kennedy  v.  Ken-  forms  of  original  bills  see  Jif/ra,  Forms 
nedy,  66  III.  195;  Sale  v.  Crutchfield,  Nos.  4265  to  4284. 
8  Bush  (Ky.)  646;  Slaughters.  Uuling,  4.  The  Sti^iag  Fart—  Generally,-^ 
4  Dana  (Ky.)  428;  Talbot  v.  McGee,  4  The  bill  mustsute  the  original  bill  and 
T.  B.  Mon.  (Ky.)378;  Myers  v.  Baker,  the  proceedings  thereon;  and  if  the  sup- 
Hard.  (Ky.)  553;  Middleton  v.  Selby,  plementary  bill  is  caused  by  an  event 
19  W.  Va.  167;  5  Encyc.  of  PI.  and  Pr.  subsequent  to  the  original  bill  it  must 
652.                                                  state-that  event  and  the  consequent  al- 

7V  I/car   Causes   Together.  —  It  has  teration    with   respect  to   the   parties, 

been   held   that  a  bill   containing  no  Story  Eq.  PI.,  g  343;  Tyler's  Mitf.  Eq. 

prayer  that  the  cause  may  be  heard  at  172;  2  ReV.  Swift's  Dig.  236;   2  Barb, 

the  same  time  with  another  cause  and  Ch.  Pr.  70;  Gfbson's  Suits  in  Ch.,  g  655; 

one  decree  be  had  in  both,  or  that  it  Cooper's   Eq.   PI.  83;    Harr.   Ch.   125; 

may  be  regarded  as  a  cross-bill,  is  not  Welt.  Eq.  201 . 

in  form  a  cross-bill.     Kirkman  v.  Van-  Use  Modified  by  Statutes  and  Rules  of 

Her,  7  Ala.  233;  McDougald  z/.  Dough-  Court — Alabama. — In  the  supplemen- 

erty,  14  Ga.  679,  both  rtV««^Wright'i/.  'tary~bill   it  shall  not  be  necessary  to 

Taylor,  i  Edw.  Ch.  (N.  Y.)  226.     And  recite  any  part  of  the  original  bill  or 

in  Simpson  v,  McKay,  3  Thomp.  &  C.  any  part  of  the  subsequent  proceedings, 

(N.  Y.)  69,  it  was  said  that  '*  it  is  the  but  it  shall  be  sufficient  to  refer  to  the 

usual   prayer  in    cross-bills    that   the  original  bill  and  state  the  new  matter, 

causes  may  be  heard  together,  and  one  Rule  103,  Cb»  Rules  (Civ.  Code  (1886),  * 

decree  t%e  n;iade  in  both,"  citing  Wright  p.  830). 

V.  Taylor,  ubi  supra;  but  such  prayer  It  shall  not  be  necessary  in  the  sup- 
may  be  added  by  amendment.    Nelson  plementary  bill  to  set  forth  any  of  the  ' 
V.  Dunn.  15  Ala.  512;  and  its  omission  statements  in  the  original  suit  unless- 
does  not  necessarily  render  the  bill  de-  the  special  circumstances  of  the  case 
murrable.  Wright  v.  Taylor,  i  Edw.  Ch.  require  it. 

(N.  Y.)  226.    And  no  such  prayer  is  con-  District  of  Columbia.  —  Rule  50,  Eq. . 

tained  in  the  precedents  to  be  found  Rules. 

in   3"  Hoffm.    Ch.    Ixxxviii. ;    Gibson's  Florida.  —  Rule  40,  Eq.  Rules. 

Suits   in   Ch.,  §  669;    Matthews' (Va.)  RAode  Island. --Rule  36,  Eq.   Rules.' 

Forms,    190;    2  Rev.  Swift's  Dig.  773;  Federal  Courts.  —  Rule  58,  Eq.  Rules. 

;  Tyler's  Mitf.  Eq,  563;  3  Barb.  Ch.  Pr.  In    England    this    same    rule     was. 

579,  582;  2  Bart.  Ch.  J 166;  Puterb.  Ch.  adopted  in  1841,  but  its  principle  seems 

PI.   (111.)    371,   373;    Puterb.    Ch.    PI.  to  have  been  acted  on  even  before  that- 

(Mich.)  326,  328.  time.     Welf.   Eq.   201;  Vigers  r.  Aud- 

2.  nio  Pzmyer  for  ProoMi  and  Conelu-  ley,  9  Sim.  72. 

sion  —  /n  Illinois.  —  The  cross-bill  need  Misrecitals  in  a  supplementary  bill  of 

not  pray  for  process  except  against  new  allegations     in     the     original    cannot' 

parties,      i   Starr.   &   C.   Anno.   Stat,  change    the     character    of    the    relief 

(i8g6),  p.  583,  par.  i.  sought  by  the  latter.    The  two  are  con- 

Generally, — See  J't^^a,  note  6,  p.  468.  strued    together    as    constituting   but 
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* 

thereforei  that  the  said  Richard  Roe  and  Samuel  Short  may  severally 
answer  all  and  every  the  matters  and  things  charfi;ed  by  way  of  sup- 
plement, and  that  they  may  discover  and  set  forth  (If ere  add  inierroga- 
tories)\  ^  And  that  your  orator  ma^  have  the  full  benefit  of  the  said 
suit  and  proceedings  against  the  said  Richard  Roe  and  Samuel  Shorty 
and  may  have  full  and  general  relief  in  the  premises,  such  as  the 
nature  of  his  case  may  require.'  May  it  please  (concluding  as  in 
Form  No.  4£S4y 


one  suit.    Potier  v^  Barclay,  25  Ala. 

439. 
AlUgatiofu  Set  Out  in  Full,-^  While 

it  is  unnecessary  to  set  out  at  length 
the  allegations  contained  in  the  original 
bill,  it  does  not  follow  that  for  so  doing 
the  bill  is  demurrable.  Johnson  v. 
Snyder,  7  How.  Pr.  (N.  Y.  Supreme 
Ct.)  ^. 

1.  Tht  IntiROgmtliig  Part.  —  In  a  sup- 
plementary bill  an  addition  may  be 
made  to  the  first  interrogatory  if  the 
new  interrogatory  contains  nothing  but 
what  relates  to  the  supplemenury  mat- 


ter. Fennimore  v.  Rahow,  i  DeL  Ch» 
9a,  citing  I  Harr.  Ch.  124. 

8.  The  Pray«r.*-^The  bill,  in  general,, 
must  pray  that  all  the  defendants  may 
appear  and  answer  the  charges  con- 
tained in  the  bill.  Story's  Eq.  Pl>tJ  343; 
Tyler's  Mitf.  Eq.  172;  2  Barb.  Ch.  Pr.  72; 
2  Rev.  Swift's  Dig.  236;  Cooper's  Eq. 
PI.  83;  Harr.  Ch.  125;  Welf.  Eq.  aoi. 
And  that  the  plaintiff  may  have  the 
benefit  of  the  former  proceedings. 
Gibson's  Suit  in  Ch.,  g  655;  Cooper's  Eq. 
PI.  83. 

S.  See  supray  note  5,  p.  471. 
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By  W*  W.  Gxiffoi. 

L  THE  APPUCATIOHt  474- 
1.  Demand^  476. 

a.  Upon  PlainHff^  476. 

b.  Upon  Defendant^  478. 
s.  Affidavit^  479. 

a.  Generally^  479. 

b.  For  Order  to  Show  Cause^  481. 

(i\  When  Previous  Application  has  been  Made^  482. 
(2)  When  Previous  Application  has  Not  been  Made^  482; 

c.  For  an  Extension  of  Time^  483. 

{\\  To  Accompany  Notice  of  Motion^  483. 
^2)  Embodiedin  Affidavit  for  Order  to  Show  Cause^/fi^ 
8.  Notice  of  Motion^  484. 

4.  Proof  of  Service  of  Notice  of  Motion^  485. 

5.  Order  to  Show  Cause  —  Short  Notice ^  486. 

6.  Proof  of  Service  of  Order  to  Show  Cause^  486. 

7.  Ruie^  487. 

8.  Notice  of  RuUy  488. 
8.  Motion^  488. 

IL  The  Order,  489. 

1.  In  General^  489. 

8.  Peremptory  Order  after  Default  under  AltemaHve  Order^  49k 

IIL  The  bill,  492. 

1.  In  General^  492. 

8.  In  Actions  for  Divorce^  500. 

8.  In  Actions  of  Ejectment^  500. 

4.  In  Proceedings  to  Enforce  Mechanics  Zien^  501* 

0.  VerificaHon  of  Bill^  502. 

!?•  Further  bill,  503. 

1.  Affidavit^  503. 

»•  Notice  of  Motion^  504. 
8.  Motion^  504. 
4.  Order^  505. 

T.  aherdment  of  BILL»  505. 

1.  Affidavit^  506. 

8.  Order  to  Show  Qmse^  506L 

?L  PRECLUDING  BYIDERCE»  507. 
1.  Affidavit^  507. 
8.  Notice  of  Motion^  507. 
8.  Order^  50& 
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CRCMnUREFERBNCBS. 

For  Forms  relaiing  to  the  Demand  for ^  the  Serving  of  etc.y  Copy  of  an 

Account,  see  ACCOUNTS  AND  ACCOUNTING,  vol.   i, 

pp.  306-310. 
For  Forms  reifUing  to  the  Amendment  of  JHeac^ngs  and  Papers,  etc., 

see  the  title  AMENDMENTS,  vol.  i,  p.  712. 
For  Forms  relating  to  Proceedings  to  make  Pleadings  more  Definite  and 

Certain,  see  the  title  DBFINI  TEN  ESS  AND  CERTAINTY 

IN  PLEADING. 
See  also  the  GENERAL  INDEX  to  this  work. 

L  THE  APPUCATION. 

A  bill  of  particulars  is  an  amplification  or  more  particular  specifi- 
cation of  the  matters  set  forth  in  the  pleading.^ 

1.  la  Aay  iJtlon— (7^M«ra//p^.— In  any  some  states,  pUuniiff  must  file  a  bill  of 

case  the  court  may  direct  a  bill  of  par-  pArUculara  of  his  defaand. 
ticulars  of  the  claim  of  the  party  to  be        Kansas.  —  Gen.  Stat.  (1889),  g  4921. 
delivered  to  the  adverse  party.  Michigan.  —  How.  Anno.  Stat.  (1882), 

California.  —Code  Civ.  Proc.  (1886),  g 6880. 
§454-  Nebraska. '^Coti'aoX.    Sut.    (1893),  g 

Colorado,  —  Code  Proc.    (1890),  g6o,  5430.     But  this  statute  does  n/ot  apply 

p.  130,  subs.  a.  to  an  action  in  replevin.     HiU  v.  Wil- 

Idaho,  —  Rev.  Stat.  (1887),  g  4209.  kinson,  25  Neb.  103. 

Minftesota.—  2  Stat.  (1894),  g  5246.  ^AiV.  —  Rev.  Stat.  (1894),  g  6526. 

Montana. — Code  Civ.   Proc.   (1895),         If  required  by  p^intin  to  do  so,  the 

g  743-  defendant  also  must  file  a  bill  of  par- 

New  York.  — Code  Civ.  Proc.,  g  531 ;  ticulars  of  the  claim  he  desires  to  set 

Birds.  Rev.  Stat.  N.  Y.  (1896),  p.  2282,  off  against  plaintiff's  cause  of  action. 

54;  Tilton  V.  Beecher,  59  N.  Y.  176;        Kansas.  —  Gen.  Stat.  (1889X  g  402s. 


I 


wight  V.  Germania  Life  Ins.  Co.,  84  Michigan.  —  How.  Anno.  Stat.  (1883), 

N.  Y.  502.  g688a 

North    Carolina.  —  Code   Civ.    Proc.  Nebraska. — Consol.    Stat.    (1893),   § 

(1892),  §259;  Townsend   s/.  Williams,  5420. 

117  N.  Car.  330.  Ohio. — Rev.  Stat.  (1894),  §6526. 

North  Dakota. — Rev.   Code   (1895),  The  defendant  need  not,  however,  file 

g  5282.  a  bill  of  particulars  unless  plaintiff  de- 

Oregon.  —  Hill's  Anno.  Laws  (1898),  mands  it.     German  v.  Ritchie,  9  Kan. 

p.  226,  g  83.  106;  Kuhuke  v.  Wright,  22  Kan.  466; 

South   Carolina. — Code    Civ.    Proc.  Clarine  v.  Nelson,  15  Keb.  441. 

(1882),  g  179.  In  Aotions  en  Qonteaoft —  Generally.  — 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat.  In  any  action  on  a  record,  or  on  a  con- 

(1889),  g  2672.  tract,  express  or  implied,  if  the  diefend- 

Similar  or  analogous  statutes  exist  ant  shaU,  before  plea  filed,  demand  in 

in  the  following  states :  writing  a  bill    of    particulars  of    the 

Indiana.  —  Stat.  (1896),  g363.  demand,  or  a  copy  of  any  note,  bond, 

Maryland.  —  Pub.    Gen.    Laws,   art.  contract,   deed,   record  or  writing    on 

75i  §  107.  which  the  declaration  is  founded,  or  if 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  in  any  such  action  plaintiff  shall,   be- 

167,  g6i ;  Gardner  v.  Gardner,  2  Gray  fore  replication  filed,  demand  in  writ- 

(Mass.)  434.  ipg  a  bill  of  particulars  of  the  demand. 

Mississippi.  —  Anno.     Code    (1892).  or  a  Copy  of  any  bond,  note,  contract, 

g  705 .  deed,  record  or  writing  on  which  a  plea 

West  Virginia.  —  Code  (1887),  p.  793,  or  notice  of  set-off  is  founded,  it  shall 

g  4.  be  the  duty  of  the  party  on  whom  such 

Before  a  Justice.  —  In   all  cases,    in^  demand    shall    be    made    to    comply 
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therewith.     2  N.  J.  Gen.  Stat.  (1895),  action  for  tort.    3  Encyc.  of  PI.  and 

p.  2572,  g  236.  Pr.  550.     This  applies  to  actions  for 

Similar  provisions  may  be  found  in  AHetutHon  of  Affections.  —  Woods  v. 

Connecticut,  relating  to  actions  upon  Gledhill,  58  Hun  (N.  Y.)  611;  12  N.  Y. 

contracts    when   damages   are  to  be  Sumi.  ^. 

assessed  upon  default.     Gen.  Rules  of  BlacklisHmg,  —  Justum   v.  Bricklay- 

Pr.  (1890)  subd.  VII.,  g  2.  ers',  etc,  UiMon,  7^  Hun  (N.  Y.)  503. 

Georgia.  —  Code     (1895),    fig    4963,  Boycotting,  ~  Post  Express   Printing 

5642.  Co.   V.  Adams,   $5   Hun    (Ni   Y.)  35; 

Indiana,  relating  to  actions  founded  Dueber  Watch  Case  Co.  v.  Noyes,  29 

upon  written  instrumenu.    Sut.  (1896),  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  115. 

$  362;  Brown  v.   State,  44   Ind.    222,  Conspiracy. —  Dueber  Watch  Case  Co. 

which  provision  applies  to  set-offs  and  v.  Noyes,  29  Abb.  N.  Cas.  (N.  Y.  Su- 

counterdaims.     Campbell  c^.  Routt,  42  preme  Ct.)iZ5;  Higenbotam  v.  Green, 

Ind.  4za     But  not  to  lost  instruments.  25  Hun  (N.  Y.)  214;  Leigh  v.  Atwater, 

Blasingame  v.  Blasingame,  24  Ind.  86.  2  Abb.   N.  Cas.  (N.  Y.  Supreme  Ct.) 

Or  to  judgments.     Lytle  v,  Lytle,  $7  419;  New  York  v.  Marrener,  49  How. 

Ind.  281.  Pr.  (N.  Y.  Supreme  Ct.)  36;  Potter  v. 

Assumpsit,  —  In  every  action  of  as-  U.  S.  National  Bank,  (Supreme  Ct.)  22 

sumpsit  the  plaintiff  shall  file  with  his  N.  Y.  Supp.  453. 

declaration  an  account,  or  bill  of  par-  Conversion. — Allen  v.  Stead,  58  Hun 

ticulars,  stating  distinctly  the  several  (N.  Y.)  604;  11  N.  Y.  Supp.  536;  Eber- 

items  of  his  claim,  unless  it  be  plainly  hardt  v.  Schuster,  6  Abb.  N.  Cas.  (N. 

described  in  the  declaration.     W.  Va.  Y.   Supreme    Ct.)   141;    Friedberg    v. 

Code  (1887),  c.  25,  g  II.     Similar  pro-  Bates,  24  Hun  (N.  Y.)  375;  Orden  Ger- 

visions  may  be  found  in  the  rules  of  mania  v,  Devender,   12  Daly  (N.  Y.) 

court  or  statutes  of  some  of  the  other  500. 

states:  Criminal    Conversation.  —  Tilton    v. 

Connecticut.  — Rules  under  Conn.  Pr.  Beecher,  59  N.  Y.  176. 

Act  (1879),  subd.  II.,  g  I.  Escape.  — Davies  v.  Chapman,  6  Ad. 

Georgia. — Superior  Court  Rules  No.  &  £1.  767;  33  E.  C.  L.  205. 

12  (Ga.  Code  (1882),  p.  1346),  relating  to  Fraudulent    Composition    with    Cred- 

actions  *of  assumpsit  for  the  recovery  itors. — Loewen stein  t^.  Schiff,  8  Misc. 

of  unliquidated  damages.  Rep.  (N.  Y.  City  Ct.)  70. 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  Libel  and  Slander.  —  Bradstreet   Co. 

167,  §  10.  V.  Oswald,  96  Ga.  396;  True  v.  Plum- 

New  Jersey. — 2    N.    J.    Gen.    Stat,  ley,  36  Me.  476;    Clark  v.   Munsell,  6 

(1896),  p.  2558,  g  146.   Wliere  a  defend-  Met.  (Mass.)  373;  McLean  v.  Warring, 

ant  in   assumpsit   pleads  the  general  (Miss.  1893)  13  So.  Rep.  236;  Bertuch 

issue  alone  or  in  connection  with  other  v.  Dower,  6  Misc.  Rep.  (Brooklyn  City 

pleas,  the  plaintiff  may,  by  demand  in  Ct.)  601;  Wren  v.  Weild,  L.  R.  4  Q.  B. 

writing,  require  a  specification  of  the  730;    New    York    Infant    Asylum    v. 

defenses  intended  to  be  made  under  the  Roosevelt,  35  Hun  (N.  Y.)  501;  7  Civ. 

general     issue.     2    N.    J.    Gen.    Stat.  Proc.  Rep.  (N.  Y.)  307. 

(1896),  p.  2552,  g  116.  Negligence.  —  Myers   v.    Albany    R. 

Accounts.  —  In    some  states   special  Co.,  5  N.  Y.  App.  Div.  596;  Hattermann 

provisions  have  been  made  relating  to  v»   Siemann,    i  N.  Y.  App.   Div.  486  ; 

bills  of   particulars  in   actions  on  ac-  McCarthy  v.  Lehigh  Valley  R.  Co.,  6 

counts,  as  in  Misc.    Rep.   (Buffalo  Super.  Ct.)  422  ; 

^/<7^////<i.  ~  Code  (1886),  i^  2670.  Feely  ?/.  Manhattan  R.  Co.,  51  N.  Y. 

yi?w./.  — Miller's  Code  (1888),  g  2713.  Super.  Ct.  535;  6  Civ.   Proc.  Rep.  (N. 

Pennsylvania.  —  Proc.  Act,  May  25,  Y.)  414. 

1887,  Pub.  L.  271;  Dow  v.  Williams,  4  Negligence  resulting  in  Death.  —  Md. 

Pa.  Dist.  Rep.  659.  Pub.    Gen.  L.,   art.   67,   g  3;   i  N.  J. 

HhoJe  Island. —  G^n.    Laws    (1896),  Gen.   Stat.  (1896),  p.   1 180,  |  12;  Still- 

p.  821,  g  9.  man  v.  Brush  Electric  Light  Co.,  92 

IVest  Virginia,  —  In  justices' courts.  Hun  (N.  Y.)  504;  Baker  v.  Sutton,  86 

Code  1887,  c.  50,  g  so,  subs.  XI.  Hun  (N.  Y.)  $88.    But  see  Murphy  v. 

.  Consult  also  the  title  Accounts  and  Kipp,  i  Duer  (N.  Y.)  659. 

Accounting,  vol.  1,  pp.  306-310.  Seduction.  ^-Sch^tim  v.   Green,    60 

'  I&  Afltitet  fat  Torti.  — As  a  rule  a  bill  Hun  (N.  Y.)  }82;  14  N.  Y.  Supp.  833. 

of  particulars  may  be  allowed  in  an  But  in  Michigan  it  seems  that  a  bill 
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1.  Denund.^ 
a.  Upon  FlalnUK 

of  particulars  cannot  be  demanded  Id 

negligence  cues,  and  perbapt  not  la  ration   and   t 

any  caie  of  tort,  and  li  Is  so  held  In  necesBary.  are  not  Inserted  in  uic  wm 

Shadocltr.AlplncCo.  Plank-Road  Co.,  a  copy   thereof   Eball  be  furnished   ii 

70  Mich.  7.    So  in /nAafHi  ordlnarifv  a  defendant  within   three   days  after  bi 

bill  of  partlculinwlll  not  beorderealn  has  demanded   the  same,    in   writing 

an  action  for  tort.     Lemon  v.  Moore,  Mass.  Pub.  Stat.  (iSSa),  c  167,  |£  E. 

94  Ind.  40 ;  Roberts  v.   Vornholt,  136  In    FmnnJlim  M    KnterM    Lim    o 

Ind.  511.  mechanics,  etc.,  the  defendant  shall  b< 


mtitled,  upon  demand,  to  i 
Bowv.  —  In  such  actions  a  bill  of  par-  particulars  as  in  other  cases.  How 
ticulars  has  been  properly  ordered.  Anno.  Stat,  Mich.  (Snpp.  1S90),  ; 
Halscead  v.  Halstead,  s  Misc.  Rep.  <N.  8398^  ;  Birds.  Rev.  5t«.  (1896),  [N.  Y. 
Y.  Super.  Ct.)  soi.  p-  I95'.  §  a 


In  hilts  br  UvoTM.  —  Bills   of   par 

In  such  actions  bifls  of  particulars  may  ticulars  ma^  properly   be  allowed    ii 

be  required.     U.  S.   Land  Invest.  Co.  actions  for  divorce.     Adams  v.  Adams 

V.    Mercantile  Trust  Co.,  54  Hun  (N.  16   Pick.   (Mass.)   154;    Harrington  v 

Y.)  417.  Harrington.  107  Mass.  319  ;  Gridley  t 

luAetioMof^ictmMit.  — Bills  of  par-  Gridley,  7  Civ.  Proc.   Rep.  (N.  V.  Su 

ticulars  may  be  required  of  either  party  premeCt.)  ats;  Brinckle  v.  Brinckle,  11 

in  actions  of  ejectment,     3  Encyc.  of  Pbila.  (Pa.)  144  ;  Edwards  v.  Edwards 

PI.  and  Pr.  549,  0  Phila.  (Pa.)  617;  Bright.  Pur.  Dig.  Pa 

Mhiisnffi.  —  Knao.   Code   (iBoa),  g  (1894),  p.  687,  S  ig. 

1653.  ^   Orlmlaal    PrMwntlana, —  Bills    o 

Nevi/ersty,  —  1  Gen.  Stat.  (1B06),  p.  particulars   may    also    be    allowed  il 

13Bs,ga6.  Denv.Philips,3iN.  I.L.436.  crimioal  cases.     3  Encyc.   of   PI.   am 

Nnii  Kor.*.— Stevens   v.   Webb,    19  Pr.  SS4  ;  McDonald  v.   People,   35  111 

Daly  (N.  Y.)  SB;  4  Civ.  Proc,  Rep.  (N.  App.   350  ;  Com.  v.  Saelling.  f*,   Pick 

Y.)  641  Fuller  v.  Kemp  (C.  PI.)  40  N-  (Mass.)  S31.    As  in  prosecutions  for 

Y.  St.  Rep.  67s  ;  Roberts  v.  Cullen,  16  Barratry,  —  Com.  v.  Davis,  1 1  Pick 

M,  Y.  Supp.  517.  (Mass.)   433.     See   also   the   title  Bai 

Nurth  Coro/ifu.— Code,  g  959;  Bryan  «ATRY,  ante,  p.  Ijo. 

w.  Spivey,  106  N.  Car.  95-  Being   Cemmoit    Gambltr.  —  Com.   v 

i^  AeUoni  of  ftsplsvin, —  The  court  Moore,  3  Dana  (Ky.)  401. 

may,  in  Its  discretion,  order  a  bill  of  EmttttUment.  —  People    v.     McKin 

particulan,     Delmel  v.  Olney,  iBAbb.  ney,  to  Mich.  54. 

K.  Cas.  (N.  V.  Supreme  Ct.)  348:  Ott-  But  In  Mitism-i  and    Ttxai  bills  o 

man  v.  Griffin,  53  Hun   (^N.  Y.)  164 ;  particulars  are  not  allowed  in  crimina 

Black   V.   McAleeaan,  78  Hun  (N.  Y.)  cases.     Sute  i>.  Quinn,   40  Mo.   App 

496.   Contra,  Hill  V.  Wilkinson,  35  Neb.  617  ;  State  v.  Williams,  14  Tex.  98. 

103,  as  to  the  practice  in  the  justices"  In  <m  inMetment  for  falsi  prelema  1 

court  under  Keb.  Codeof  Civ.  Proc.  951.  shall  not  be  neoessary  to  state  the  pat 

In  Astlmi  to  fst  Asid*  Trandnlsat  Ooa-  tlcular  false  preteasei  relied   on,  bu 

Tijiinm — In    the    discretion    of   the  the   defendant,   00   application  to  th 

court  a  bill  of  particulars  may  be  al-  state's  attorney  before  the   trial,  shal 

lowed  in  an  action  to  let  aside  a  fraudu-  be   entitled   to  the  names  of  the  wii 

lent  transfer  of  properly.     Gas  Works  nessci   and   a   statement   of   the 


Constr.  Co.  v.  Sundard  Gas  Light  pretenses  Intended  to  be  given  in  evi 
Co.,  (Supreme  Ct)  I  H.  Y.  Supp.  96j  ;  deace.  Md.  Pub.  (>en.  Laws  (1888] 
Claflinv.   Smith,   I J  Abb.  N.  Cas.  (N.    art.  97,S9eS.     Compart  U.S.  «.   Rosi 


Y.    Supreme  Ct)  305;    Garfield    Nat.  t  Morr.  (Iowa)  1G4. 
Bank  v.  Peck,  i  Misc.  Rep.   (N.  Y.  C.         1.  In  some  jurlsdlctloni  the  party  N 

PI.)  196  ;  Patton  v.  Whitney,  (Brooklvn  comes  entitled  to  a  bill  of  partkulat 

city  Ct)  5  N.  Y.  State  Rep.  84;  ;  Weller  npoti  mere  demand  in  writing  tberefm 

V.  Hooney.  (Supreme  Ct)  9  H.  V.  St.  3  Encvc  of  PI.  and  Pr.  530.     Consul 

Rep.  6)1,  also  ttie  list  of  itKttitM  dtcd  In  not 

a  Attntwwt  9mm. — II  then  i>  «n  1,  p.  47s,  nj^ro. 
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Form  No.  4287. 

In  the  Baltimore  County  Court 

John  GlenHy  plaintiff, 

against 

Beale  RamkUl^  defendant. 

Beaie  Randall^   defendant  herein,  b^  7*.  P.  Scoit^   his  attorney, 
demands  from  the  plaintiff  a  bill  of  particulars  of  his  said  claim.^ 

T.  P,  Scott,  Attorney  for  Defendant. 


J 


Form  No.  4288. 

Circuit  Court  for  the  County  of  Waym,^ 

John  Doe 

against 

Richard  Roe, 

Please  take  notice  that  the  defendant  demands  a  bill  of  particulars 
of  the  plaintiff*s  claim  in  said  cause  [under  the  common  counts  of  his 
declaration].     Dated  at  Detroit,  April  10th,  iS97, 

Warner,  Codd  &•  Warner, 
Attorneys  for  Defendant. 
To  Bowen,  Douglcus  &*  Whiting, 

Attorneys  for  Plaintiff. 


FormNo.  4389, 

Supreme  Court,  County  of  New  York. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  Defendant.  ^ 

I  demand  that  you  deliver  to  me  within  ten  days  after  service  of 
this  demand  upon  you  a  bill  of  particulars  of  the  claim  to  which  you 
allude  in  your  bill  of  complaint  in  this  action.^ 
June  1st,  iS97.  Henry  B,  Hutchings, 

379  Broadway,  New  York  City, 

Attorney  for  Defendant. 
To  Robinson,  Biddle  &*  Ward, 

Attorneys  for  Plaintiff. 


1.  Md.  Pub.  Gen.  Laws,  art.  75,  §  107.  ing  the  same  ;  and  If  sach  bill  be  de- 
%,  Xioliigaii.  —  The  Court  Rules  of  manded  before  the  expiration  of  the 
the  Circuit  Court  for  Wayne  Countv,  time  for  filing  the  plea  or  demurrer 
Rule  4,  §  a,  provide  that  in  any  case  in  the  defendant  shall  have  like  time  to 
which  the  defendant  is*  entitled  to  de-  appeal  or  demur  after  receiving  the 
mand  a  bill  of  particulars  the  plaintiff  bill  of  particulars  to  which  he  was  en- 
shall  serve  and  file  a  copy  of  such  bill,  titled  at  the  time  of  serving  such  notice, 
unless  it  has  already  been  furnished,  S.  N.  Y.  Code  Civ.  Proc,  g  531 ; 
he  being  served  with  a  notice  demand-  Birds.  Rev.  Stat.  N.  Y.  (1896),  p.  2282, 
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DBHAHD    POR    BILL   OP   PAKTICULARS   IK    KJICTHBKT.^ 

Farm  Ns.  4*90. 

Biitx  Circuit  Court. 

^^fr     i     In  Ejectment 
Ri^d  Ro4  \     I**""**"**  f*""  ^'"  °f  Particulars. 

Please  take  notice  that  JPcrAar^  iPor,  the  defendant  above  named 
demands  a  bill  of  particulars  of  the  claim  or  title  of  John  Doe,  the 
plaintiff  above  nimed,  to  the  premises  mentioned  and  set  out  in  th( 
declaration  uf  the  said  plaintiff  in  this  action. 

Dated  at  Newark  July  the  C/A,  r8P7. 


To  Oliver  Elmortl 


Jtremiah  Mason,  Attorney  for  the  Defendant 
%  Attorney  for  the  Plaintiff. 


b.   Qpon  DefHidaat. 


Pam  110.4x91, 

Circuit  Court  for  the  County  of  Wayne^ 
JokM  Doe 
against 
Richard  Roe.  J 

Please  take'notice  that  the  plaintiff  demands  a  bill  of  particulars  ol 
the  defendant's  claim,  which  he  the  said  defendant  has  given  notice 
that  he  will  set  off  against  the  said  plaintiff's  claim  in  said  cause. 
Dated  at  Detroit,  April  25,  iS97. 

Bou'en,  Douglass  &•  IVhtting, 

Attorneys  for  Plaintiff. 
To  Warner,  CoddSf  Warner, 

Attorneys  for  Defendant 


g  S4.     In  Ntw  York  only  when  the  ac-  made,  the  nature  or  extent  of  which  i; 

conDt  is  tet  out  in  the  pleading  can  the  not  shown  \>y  the  books  of  the  firm,  i 

party   demand    a   bill    o(    particulars  particulars  are  sought  the  applicatio) 

without  applying  therefor  by   motion  should  be   special   and   directed  to  ihi 

for    an    order  to    furnish    the    same,  particular    transactions.       Depew     f 

Clcgg  V.  American  Newspaper  Union,  Leal,  j  Duer  (N.  Y.)  664. 
7  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  59-         t  »ew     Jemj  — HlMlMippi.  — Afte 

See  title  Accounts  and  Accounting,  issue  joined  in  ejectment,  either  parti 

vol.  I,  p.  306,  Form  No.  464.  may  demand  of  the  other  in  writing  i 

The  demand  ought  not  to  be  beyond  bill  of  particulars   of  his  claim  or  thi 

tb«  necessities  of  the  case.     McCarron  title  to  the  premises  in  question.     1  N 

V.  Sire.  14  Civ.  Proc.  Rep.  {N.  Y.  City  J.  Gen.  Scat.  (1896),  p.  laSs,  g  aj;  Miss 

Ct.)    253.     So   a   demand   requiring  a  Anno.  Code   (iSga).   ^   i6S3.     See  als< 

statement  of  "all   matters  relating  to  supra,   note  I.   p.   477,  part  relating  ti 

the   conspiracy    alleged    in    the   com-  bills  of  particulars  in  ejectment  suits 

plaint"  is  too  broad.     Hubbard  v.  Otis,  also  Form  No.  43^7.  in/ra. 
i;  N.  Y.   Wkly.  Dig.  348.     And  where        S.  Court  Rules  of  Circuit  Court  fo 

the   pleadings   show   that  claim*    are  Wayne  County  (Mich.),  Rule  4,  g  c. 
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DEMAND    FOR   COPIES  OP   PAPERS^  ETC.^ 

Forai  lf«.  4*9*. 

Isaiah  A.  Huson     )  Hudson  Circuit  Court 

vs.  >     In  Case  —  Demand,  etc. 

Samuel  IV,  Garrison.  ) 

Gentlemen:  Please  to  take  notice  that  the  plaintiff  requires  of  the 
defendant  a  bill  of  the  particulars  of  the  demand  and  a  copy  of 
any  bond,  note,  contract,  deed,  record  or  writing  on  which  the  plea 
in  above  cause  is  founded. 
Dated  February  9th,  iS8S. 

Yours  Respt'y, 

Romeyn  &*  Griffin,  Attys  of  Pltff. 
To  Messrs.  Collins  b*  Corbin,  Attys  of  Deft. 

DEMAND    FOR    SPECIFICATION    OF    DEFENSES.' 

Form  No.  4293. 

New  Jersey  Supreme  Court. 
Arthur  M,  Dodge  et  al.         1      j^^  ^ 

Perkins  Patent  Shutter  Company.  J      ^«™a"^>  «^c- 

Gentlemen:  Please  to  take  notice  that  the  plaintiffs  in  above  cause 
hereby  require  a  specification  of  the  defenses  intended  to  be  made 
under  the  plea  of  general  issue  filed  by  the  defendants  in  said  cause. 

Yours  Resp'y, 

Bedle,  Muirheid  ^  McGee,  Pltff s'  Attorneys. 
To  Messrs.  Wallis  dr»  Edwards,  Attys  of  Def ts. 

2.  Affldayit.3 
a.  GenenOly.^ 


1.  N.  J.  Gen.  Stat.  (1895),  p.  357<,  v,  Bailey,  19  Johns.  (N.  Y.)  968;  Ward 

S  236.  V.  Littlejohn,  17  Civ.  Proc.  Rep.  (N.  Y. 

f.  N.  J.  Gen.  Stat.  (1895),  p.  2572,  Supreme  Ct.)  178;  Linderman  v.  Land 

§236.  Co.,  15  W.  N.  C.  (Pa.)  X92;  Kitchen  v, 

S.  For  the  formal  parts  of  affidavits,  National  L.  Ins.  Co.,  15  W.  N.  C.  (Pa.) 

generally,  consult  the  title  Affidavits,  548. 

vol  X,  p.  548  //  scq.  An  affidavit  is  sufficient  if  it  alleges 

4.  The  applicant  for  a  bill  of  particu-  '*  that  defendant  is  entirely  ignorant" 
lars  must  file  an  affidavit  showing  the  of  the  facts  to  which  the  complaint  re- 
necessity  for  the  information  asked  fers,  and  need  not  state  that  he  has 
for.  Sawyer  v,  Bennett,  63  Hun  (N.  knowledge  or  information  sufficient  to 
Y.)  631,  18  N.  Y.  Supp.  25;  Depew  v.  form  a  belief  or  suspicion  as  to  the 
Leal,  5  Dner  (N.  Y.)  664;  Powers  v,  particulars  asked  for.  Garfield  Nat. 
Hughes,  39  N.  Y.  Super.  Ct.482;  Willis  Bank  r.  Peck,  i  Misc.  Rep.  (N.  Y.  C. 
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PBtm  No.  4394. 

State  of  In£atia. 

In  the  Posey  Cireuit  Court,  October  Term,  iS0' 
John  Doe 
against 
Richard  Roe.  \ 
State  of  Indiana,  > 
County  of  Posey.  ( 

Richard  Roe,  being  duly  sworn  according  to  law,  upoa  his  < 
deposes  and  says; 

I.  That  he  is  the  defendant  in  this  action. 

II.  That  the  complaint  in  this  action  was  served  upon  him  on 
10th  day  of  Afrii,  iSff?;  and  that  he  has  appeared  but  has 
answered  the  complaint  herein. 

III.  That  this  action  is  brought  by  the  plaintiff  for  <n  upon  (J 
■state  the  nature  of  the  cause  of  action). 

IV.  That  said  cause  of  action  is  alleged  generally  in  the  compl 
without  stating  the  particulars  of  the  said  plaintiff  s  claim. 

V.  That  this  defendant  intends  in  good  faith  to  defend  this  aci 
hut  is  ignorant  of  the  particulars  of  the  claim  alleged  in  said  c 
plaint,  and  cannot  safely  answer  the  same  until  he  shall  have 
dered  to  him  a  bill  of  particulars  of  {Here  specify  the  infortnaJiffn  dei 
to  be  obtained),  and  that  such  a  bill  of  particulars  is  material 
necessary  to  the  defense  of  the  said  defendant  in  this  action.^ 

Richard  Re 
Subscribed  and  sworn  to  before  me  this  21st  day  of  April,  iSff? 
(seal)  Norton  Porter,  Notary  Public, 

Pos^  County,  Indian 

PonnHo.  4395.' 

Cemmomoealth  of  Massachusetts. 
Suffolk,  s6.: 

Richard  Roe,  being  duly  sworn  according  to  law,  upon  his  1 
deposes  and  says: 

I.  That  he  is  the  defendant  in  the  above  entitled  cause. 

II.  That  the  declaration  of  which  the  bill  of  particulars  is  a 
was  served  upon  him  on  the  second  day  oiMay,  \%&6. 

III.  That  he  is  ignorant  of  the  claim  alleged  in  said  declara 
and  that  it  is  necessary  that  he  should  have  served  upon  him  a  fur 
bill  of  particulars  to  enable  him  to  answer  the  same. 

Richard  Re 
Subscribed  and  sworn  to  before  me  this  ISlh  day  of  May,  1896 
(seal)  Abraham  Kent,  Notary  Public,  Suffolk  Count 


PI.)  tie.    But  compart  Brown  v.  Gre&i        1.  Ind.  Stat.  (1896),  g  363. 
Wegtem  R.Co.,  flo  W.  R.585;  26  L.  T.       t.  Ma»i.  Pub.  Sut.  (iSSa).?.  9I 
N.  S.  398;  Lagan  v.  GlbioD,  9  Ir.  R.  C.    167,  g  to;  p.  971,  c  167,  g  61. 
L.  S07. 
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IHr  AX  ACTION   FOR  LIBEL.^ 

PormNo.  4396.* 

Supreme  Court,  New  York  County. 

/ohn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

City  and  County  of  New  York,  ss. 

Richard  Roe?  being  duly  sworn  according  to  law,  upon  his  oath 
says : 

I.  That  he  is  the  defendant  in  this  action. 

II.  That  the  complaint  in  this  action  was  served  on  him  on  the 
10th  day  of  April,  i8P7,  at  his  office,  No.  3  Maiden  Lane  in  the  city 
of  New  York. 

III.  That  this  action  is  brought  by  plaintiff  to  recover  damages 
for  a  libel  alleged  to  have  been  published  by  this  deponent  of  and 
concerning  plaintiff's  management  of  a  certain  institution  known  as 
the  New  York  Infant  Asylum,  by  reason  of  which  publication  per- 
sons who  had  heretofore,  that  is  to  say,  prior  to  the  publication  of 
said  alleged  libel,  been  accustomed  to  contribute  and  donate,  and 
did  contribute  and  donate,  sums  of  money  to  him  the  said  plaintiff 
ior  the  said  institution  had  refused  and  ceased  to  contribute  and 

donate  any  sums  of  money  for  such  purpose. 

IV.  That  said  cause  of  action  is  alleged  generally  in  the  complaint 
of  the  said  plaintiff  without  stating  the  particulars  of  the  said  claim. 

V.  That  the  said  deponent  intends  in  good  faith  to  defend  this 
action,  but  is  ignorant  of  the  particulars  of  the  said  claim  alleged  in 
said  complaint,  and  cannot  safely  answer  said  complaint  until  he 
shall  have  rendered  to  him  a  bill  of  particulars  of  the  name  of  every 
person  and  firm  to  whom  plaintiff  intends  to  prove  the  said  alleged 
libel  or  statement  was  published,  giving  the  names  of  the  towns  and 
cities  and  other  places  in  which  said  persons  respectively  reside, 
and  the  names  of  the  said  persons  who,  by  reason  of  the  matters  in 
the  said  complaint  alleged,  have  as  therein  alleged  ceased  to  con- 
tribute or  donate  any  further  sums  of  money  to  the  said  plaintiff  for 
the  purpose  as  hereinbefore  mentioned. 

VI.  [That  said  deponent  heretofore,  to  wit,  on  April  the  6th, 
i8P7,  made  a  demand  upon  the  said  plaintiff  for  a  bill  of  particulars 
of  the  said  plaintiff's  claim  in  this  action,  which  said  plaintiff  has 
refused  and  still  refuses  to  furnish.] 

Richard  Roe. 
Sworn  to  before  me  this  21st  day  of  April,  i8P7. 
(seal)  William  Johnson,  Notary  Public,  New  York  County. 

1.  Consalt  note  i,  p.  477,  supray  part  g  531;  Birds.  Rev.  Stat.  (1896),  p.  3282, 

relating  to  bills  of  particalars  in  libel  g  54. 
cases.  S.  Who  May  Hake  tha  Aftdavlt.  — The 

8.  This  affidavit   contains    substan-  bill  will  not  be  ordered  upon  the  affidavit 

tially  the  same  statement  of  particulars  of  the  moving  party's  attorney.     Groff 

Mked  for  in  New  York  Infant  Asylum  v.  Hagan,  13  Misc.  Rep.  (N.  Y.  City 

V.  Roosevelt,  35  Hun  (N.  Y.)  501,  and  Ct.)  322;  Mori  v.   Pearsall,   24  Misc. 

is  drawn  under  N.  Y.  Code  Civ.  Pr.,  Rep.  (N.  Y.  City  Ct.)  251;  Van  Olinda 
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b.  For  Ordtr  to  S9iow  Canae.' 

(1)  When  Previous  Application  has  been  Made. 

PBtm  N«.  4397. 

iTUlt  of  court  ana  cause  and  siatemttti  of  venue  lu  in  Form  No.  ^196.] 
P&ragrctphs  /,  //,  ///,  IV and  V ai  in  Form  No.  4X98.) 

VI.  That  said  depenent  has  made  a  prior  application  for  an  ordei 
to  show  cause  why  the  plaintiff  should  not  deliver  to  him  a  bill  0I 
particulars  in  this  action,  to  wit,  on  the  S/A  day  of  April,  i8&7,  at  i 
special  term  of  this  court,  at  the  county  court  house  in  the  city  of  Nen 
York,  which  was  then  granted;  but  that  the  relief  sought  thereby  waf 
afterwards,  on  the  Itk  day  of  April,  i997,  upon  the  return  of  sucV 
order  to  show  cause,  before  the  special  term  of  this  court,  denied,  foi 
the  technical  reason  that  the  said  prior  application  {State  reason  wJt^ 
relief  was  denied);  that  this  application  for  an  order  to  show  cause  whj 
plaintiff  should  not  deliver  to  the  defendant  a  bill  of  particulars  in  thii 
action  is  (State  why  second  application  is  not  irregular  or  defective,  as  wa^ 
the  first  application);  that  {State  the  reasons  for  ashing  for  an  order  ti 
show  cause  instead  of  giving  the  customary  eight  days'  notice  of  motion)} 

Deponent  therefore  asks  for  an  order  ret^uiring  the  plaintiff  to  shon 
cause  why  he  should  not  deliver  to  the  said  defendant  a  bill  of  par 
ticulars  in  this  action.  Richard  Roe. 

Sworn  to  before  me  this  tlst  day  of  April,  i8P7. 

(seal)  William  Johnson,  Notary  Public,  New  York  County. 

(2)  When  Previous  Application  has  Not  been  Made. 

PonnNa.439t. 

(  Title  of  court  and  cause  and  statement  of  venue  as  in  Form  No.  4^96. ' 
(Paragraphs  I,  II,  III,  IV  and  V  as  in  Form  No.  4X96.) 
VI.  That  said  deponent  has  not  made  a  prior  application  for  ai 
order  for  (or  for  an  order  to  skow  cause  -why  plaintiff  should  not  delivei 

V.  Hall,  Ss  Htto  <N.  Y.)  357;  Dueber  Blake  v.  HarrigaD,  19  Cfv.  Proc.  Rep 

Watch-Case     Mfg.    Co.    v.    Key»tone  {N.  V.)  307. 

Watcb-Ca«e  Co.,  (Supreme  Ct.)  11  N.  iBfoffldaM  UMavlt  (or  a  bill  of  pai 

Y.  Supp.  343,     In  Gridlev  v.  Grldley,  ticalars    in   a    divorce    case,    see    D 

7  Civ.  Proc.  Rep.  (N.  Y.  Supreme  Ci.)  Cairillo   v.    Carrillo,    S3   Hun   (N.  V. 

315,  BoclECB,  J.,  speaking  of  the  neces-  359. 

sily  of  the  affidavit  by  the  party  him-  1.  For  forms  of  order  to  show  cause 

self,    says:     "There    may    be   cases,  generally,   see   the   title   Orders   an) 

perhaps,  where    an    affidavit    by    the  Rules  to  Show  Causk- 

attorney  or  agent  might  meet  the  re-  1.  The  order  to  show  cause  shall  ii 

quiremeni  suggested  ;  but  this  would  no   case   be  granted   unless   a   specis 

be  unusual ;   and   in   these   cases   Che  and  sufficient  reason  for  a.  hearing  01 

Sieculiarities  of  the  case  should  be  set  shorter  notice  than  eight  days  shall  b 

orth.    (Code  Civ.  Proc.,  §  541.)"    But  staled  in  the  papers  presented,  and  th 

see  also  3  Encyc.  of  PI.  and  Pr.  531.  party  shall,  in   his   affidavit,   state  th 

The  alKdavil.  when  made  by  an  at-  present  condition  of  the  action.     Gen 

lome^  or  agent,  should  always  giwe  a  Rules  of  Pr.   (N.  Y.)  Rule   37  ;   Hun' 


sufficient  reason  why  it  was  not  made    Court  Rules   (1S96),   1S8  ;  N.   Y.  Cod 
by  the  defendant.     Talben  v.  Storum,     Civ.  Proc..  g    " 
(Supreme   Ct.)   31    N.   Y,   Supp.   719;     Code  (iSqj),  i: 


bj  the  defendant,     talben  v.  Storum,     Civ.  Proc..  g  780 ;  Bliss'  N.   Y.  Anne 
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to  the  defendant)  a  bill  of  particulars  in  this  action,  and  that  (State 
sufficient  reasons  far  asking  an  order  to  show  cause  instead  of  giving  the 
customary  eight  days*  notice  of  motion)}- 

Deponent  therefore  asks  for  an  order  requiring  the  said  plaintiff  to 
show  cause  why  he  should  not  deliver  to  the  defendant  a  bill  of  par- 
ticulars in  this  action.  Richard  Roe, 
Sworn  to  before  me  this  21st  day  of  Aprils  \W1, 
(seal)            William  Johnson^  Notary  Public,  New  York  County. 

e.  For  an  Extension  of  Time. 

(1)  To  Accompany  NoticE  of  Motion. 

Form  No.  4299. 

(Title  of  court  and  cause  and  statement  of  venue  as  in  Form  No,  4£96. ) 
(Paragraphs  /,  //,  ///,  /K,  K  and  VI  as  in  Form  No,  Ji296, ) 

VIL  That  the  time  to  answer  in  this  action  will  expire  on  the 

day  of  Aprily  i8P7;  that  no  extension  of  time  in  which  to  answer  or 
otherwise  plead  has  been  granted  to  the  defendant  herein,  either  by 
stipulation,  consent  or  order,  and  that  ten  days  from  the  date  of  the 
service  of  the  bill  of  particulars  is  necessary  for  the  plaintiff  in 
which  to  answer. 

VIII.  That  the  said  deponent  h^  fully  and  fairly  stated  the  case  in 
this  action  to  Henry  B.  Hutchings^  who  resides  at  No,  520  Broadway ^ 
in  the  city  of  New  Yorky  his  counsel,  and  that  he  has  a  good  and 
substantial  defense  on  the  merits  thereof  as  he  is  advised  by  his 
counsel  after  such  statement  made  as  aforesaid  and  verily  believes.^ 

Richard  Roe, 
Sworn  to  before  me  this  21st  day  of  Aprils  i8P7. 
(seal)  William  Johnson^  Notary  Public,  New  York  County. 

(2)  Embodied  in  Affidavit  for  Order  to  Show  Cause. 

Form  No.  4300. 

{Title  of  court  and  cause^  and  stcUemeni  of  venue  as  in  Form  No,  4296, ) 
{Paragraphs  7,  II,  III,  IV and  V as  in  Form  No,  4^6,) 
{Paragraph  VI  as  in  Form  No,  4297  or  Form  No,  429S,  as  the  case 
may  be.) 
(Paragraphs  VII and  Villas  in  Form  No,  4299,) 
Deponent  therefore  asks  for  an  order  requiring  the  said  plaintiff 
to  show  cause  why  he  should  not  deliver  to  said  defendant  a  bill  of 
particulars  in  this  action,  and  also  for  an  order  extending  the  time 

1.  The  order  to  show  cause  shall  in  Civ.  Proc.,  §  780 ;  Bliss'  N.   Y.  Anno, 

no  case   be   granted  unless  a  special  Code  (1895),  11 51. 

and  sufficient  reason  for  a  hearing  on  2.  If  an  Eztensioii  of  TiuM  is  Sought  by 

shorter  notice  than  eight  days  shall  be  the  party,  paragraph  VIII.  should  be 

stated  in  the  papers  presented,  and  the  inserted  in  the  nature  of  an  affidavit  of 

pany  shall,  in  his  affidavit,  state  the  merits.      For    forms    of   affidavits  of 

present  condition  of  the  action.     Gen.  merits,  generally,  consult  the  title  Appi- 

Rules  of  Pr.  (N.  Y.)  Rule  37 ;  Hun*s  davits  op  MERirs,  etc.,  vol.  i,  p.  637 

Court  Rules  (1896),   i8S ;  N.  Y.  Code  et  seq. 
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so  as  to  let  the  defendant  have  ten  days  after  the  service  of  said  bill, 
of  particulars  in  which  to  answer  or  otherwise  plead. 

Richard  Roe, 
r   Sworn  to  before  me  this  21st  day  of  Aprils  iS97. 
(seal)  William  Johnson^  Notary  Public,  New  York  County. 

a 

8.  Notice  of  Motion.^ 

Form  No.  4  3  o  z . 

In  the  Circuit  Court  for  Cook  County  in  the  State  of  Illinois. 

Richard  Roe 

ats 

John  Doe, 

To  the  above  named  John  Doe^  plaintiff: 

Take  notice  that  on  the  tenth  day  of  April,  A.  D.  i8P7,  at  the 
opening  of  court  on  that  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  the  defendant  will  make  an  application  to  said  court  for  an 
order  requiring  the  plaintiff  to  file  a  bill  of  particulars  in  this  cause, 
for  the  reasons  following,  to  wit:  {Here  state  such  particulars  as  are 
sought  to  be  obtained  and  the  necessity  therefor),  and  you  can  appear  and 
resist  such  application  if  you  see  fit  to  do  so.' 

Henry  B.  Mulchings,  Attorney  for  defendant. 

April  1st,  A.  D.  i8P7. 

Form  No.  4302.* 

Commonwealth  of  Massachusetts, 

Suffolk,  ss.  Superior  Court. 

John  Doe 

against 

Richard  Roe, 

Sir:  Take  notice  that  on  Tuesday,  the  sixteenth  day  oi  May,  i8P^, 
at  the  opening  of  court  on  that  day,  or  as  soon  thereafter  as  counsel 
may  be  heard,  a  motion  will  be  made  for  an  order  directing  the 
plaintiff  to  file  another  bill  of  particulars  in  this  case,  for  the  reasons 
set  forth  in  the  affidavit  hereto  attached. 

Henry  B,  Ilutchings,  Attorney  for  Defendant. 

To  George  Fred  Williams,  Attorney  for  Plaintiff. 

Form  No.  4303. 

New  Jersey  Supreme  Court. 
Herman  Adams  \    i„  ^,^^^j,v. 

Christian  Heidi.  \  .  N^*'"'  "<^- 

Gentlemen  :  Please  to  take  notice  that  on  Saturday  next,  September 
third,  at  ten  o'clock  in  the  forenoon,  or  as  soon  thereafter  as  counsel 


1.  For  forms  of  notices  of   motion,  N.  Mex.  Rev.  Stat.  (Prince's  ed.),  p.  89, 

generally,  consult  the  title  Motions.  §  23. 

%,  Starr  &    Curt.    Anno.    Stat.    111.  S.  Mass.  Pub.  Stat.  (1882),  p.  966,  c 

(1896),  p.  3994,  par.  18.    Like  statute  in  167,  §  10 ;  p.  973,  c.  167,  §  61. 
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can  be  heard,  we  will  apply  to  such  Justice  of  the  Supretne  Court  as 
shall  at  that  time  hold  Chambers  in  the  County  House  at  Jersey  City 
for  an  order  on  the  plaintiff  to  furnish  a  bill  of  the  particulars  of  his 
demand  and  a  copy  of  any  note,  bond,  contract,  deed,  record  or  writ- 
ing on  which  the  declaration  in  above  cause  is  founded,  and  for  an 
order  to  stay  said  suit  until  it  be  furnished.^ 

Very  Respty  Yours, 
BecUe^  Muirheid  6r  McGee^  Defendant's  Attorneys. 
To  Messrs.  Scudder  &*  Vred€nburghy  Plaintifif's  Attorneys. 

Form  No.  4304« 

Supreme  Court,  County  of  Suffolk, 

JohnDoe^  plaintiff, 
against 
Richard  Roe^  defendant. 

Please  take  notice  that  upon  the  affidavit  herewith  served  and 
upon  the  pleadings  and  proceedings  and  papers  on  file  in  this  action 
(naming  and  specifying  each)  the  undersigned  will  move  the  court  at 
the  special  term  thereof,*  to  be  held  at  the  court-house  in  Riverkead^ 
in  the  county  of  Suffolk^  state  of  New  Yorky  on  the  1st  day  of  Septem- 
ber^  i8P7,  at  ten  o'clock  in  the  /orenooviy  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  on  the  plaintiff,  or  his  attorney,* 
requiring  him  to  furnish  and  deliver  to  the  defendant,  or  his  attor- 
ney, a  bill  of  particulars  of  the  plaintiff's  demand  in  this  action,  and 
for  such  other  and  further  relief  as  may  be  just,  with  costs  of  this 
motion.* 

Jeremiah  Mason^  612  Nassau  Street,  New  York^ 

Attorney  for  the  Defendant 

August  10th,  iS97. 

To  Oliver  JSlsworth,  6i  William  Street,  New  York, 
Attorney  for  the  Plaintiff. 

4.  Proof  of  Sepyioe  of  Notice  of  Motion. 

Form  No.  4305. 

CommonwecUth  of  Massachusetts. 

Suffolk,  ss.  Superior  Court. 

John  Doe 

against 

Richard  Roe. 

William  Dee,  being  duly  sworn,  deposes  and  says  that  on  the 
twelfth  day  of  May,  iS96,  he   served  upon  George  Fred  Williams, 

1.  2.  N.  J.  Gen.  Stat.  (1895),  p.  3572,  Birds.  Rev.  Stat  (1896),  {>.  2282,  §  54. 

$  336;  p.  3558,  §  146;  p.  3553,  §  116.  For  the  necessity  of  a  motion  to  secure 

1  Application  for  bill  of  particulars  a  bill  of  particulars  on  order  of  court 

should  be  made  to  the  court,  not  to  the  see  Powers  v,  Hughes,  39  N.  Y.  Super, 

referee.    Weller  v,  Weller,  4  Hun  (N.  Ct.  482.     Consult  note  2,  p.  477,  supra^ 

Y.)  195.  as  to  the  sufficiency  of  demand  merely 

t.  N.   Y.   Code  Civ.   Proc.,  g  531;  in  actions  on  accounts. 
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attorney  for  the  plaintiff,  a  notice,  of  which  the  annexed  is  a  true 
copy,  by  delivering  the  same  to  George  Fred  Williams  in  person.^ 

William  Dee. 
Subscribed  and  sworn  to  before  me  this  Hth  day  oiMay^  i8P6. 
(seal)  William  C,  Freer^  Notary  Public,  Boston^  Mass. 

5.  Order  to  Show  Cause  — Short  Notice.' 

Form  No.  4306. 

At  a  Special  Term  of  the  Supreme  Court  held  at 
the  County  Court  House  in  New  York  City  this 
twenty-first  day  of  April,  iS96. 

Present,  Hon.  Roger  A.  Pryor,  Justice. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Upon  reading  and  considering  the  summons,  complaint,  and  notice 
of  motion  for  a  bill  of  particulars  in  this  action,  and  the  annexed  affi- 
davit, and  after  hearing  Jeremiah  Mason,  counsel  for  the  defendant, 
no  counsel  appearing  to  oppose,  on  motion  of  defendant's  said  coun- 
sel it  is  hereby  ordered:  That  the  plaintiff  deliver  to  the  defendant 
a  [verified]  bill  of  particulars  of  all  the  names  of  every  person  and 
firm  to  whom  the  plaintiff  intends  to  prove  the  alleged  libelous  state- 
ment was  published,  giving  the  names  of  towns  and  cities  in  which 
said  persons  respectively  reside  and  the  names  of  the  persons  who,  by 
reason  of  the  matters  in  the  complaint  alleged,  ceased  to  contribute 
or  donate  any  further  sums  of  money  to  the  plaintiff,  on  or  before  the 
twenty-third  ^2iy  of  April,  i8P^;*  at  two  o'clock  in  the  a/temoon  of 
that  day,  or  show  cause  at  that  time  before  this  court,  at  the  county 
court  house  in  the  city  of  New  York,  why  he  should  not  deliver  said 
bill  of  particulars  or  in  default  be  precluded  from  giving  evidence  in 
support  thereof.  [Service  hereof  on  or  before  April  22d,  i8P7,  shall 
be  sufficient.] 

Enter:  R,  A,  P.     J.  S.  C. 

6.  Proof  of  Service  of  Order  to  Show  Cause.' 

Form  No.  4307. 

Supreme  Court,  County  of  New  York. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

1.  Mass.  Pub.  Stat.  (1882),  c.  167,  §  For  alternative  orders  for  a  bill  of 
61.     For  the  forms  relating  to  service  particulars    see   i  Humph.  Prec.,  pp. 
of  notices,  generally,  consult  the  title  215,  246;  Burr.  App.,  pp.  227,  228. 
Servick  of  Writs  and  Papers.  S.  For  forms  of  service  of  orders, 

2.  For  formal  parts  of  an  order  to  generally,  see  the  title  Service  of 
show  cause  consult  the  title   Orders  Writs  and  Papers. 

AND  Rules  to  Show  Cause. 
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City  and  County  of  New  York :  ss. 

James  Gore^  being  duly  sworn,  says  that  he  is  a  clerk  in  the  office 
of  Henry  B,  Hutchings^  the  attorney  for  the  defendant  in  this  cause ; 
that  ten  o'clock  in  th^forenoovi  on  the  twenty-fifth  day  oi  Aprils  iS96y 
he  served  a  copy  of  the  annexed  affidavit  and  alternative  order  for 
bill  of  particulars  upon  Robinson^  Biddle  6f  Ward,  the  attorneys  for 
the  plaintiff  herein,  by  delivering  the  same  lo  James  Biddle,  who  is  a 
member  of  the  said  firm,  and  that  no  bill  of  particulars  in  this  action 
has  been  served  on  the  defendant's  attorney  herein. 

James  Gore. 

Subscribed  and  sworn  to  before  me  this 
25th  day  of  April,  A.  D.  i8P^. 

William  Johnson,  Notary  Public,  New  York  County. 

7.  Rule.^ 

Form  No.  4308. 
John  Doe    ^  j^  ^^^  Qo\xrt  of  Common  Fleas  of  Fayette  County  Pa.,  at 
RiXTnoe.  \  No.  231,  June  Term,  1897. 

Issue  a  rule  on  the  plaintiff  to  furnish  the  defendant  a  bill  of  par- 
ticulars in  above  styled  case.     Returnable  fifteen  days  after  service.* 

Robinson  dr*  McKean,  Plaintiff's  Attorneys. 
July  10,  iS97. 
To  S.  M.  Graham,  Esq.,  Proth'y. 

RULE   FOR   BILL   OF   PARTICULARS   IN   DIVORCE   CASE. 

Fonn  No.  4309. 
Jane  Doe,  libellant,    \  ^^  ^^^  ^^^^  ^^  Common  Fleas  of  Chetter 
/.A« />Trespondent.  )       County,  >(.  Term,  x8P7.     No.  60^. 

Comes  now  John  Doe,  the  respondent  above  named,  on  the  6th 
day  oijuly,  i8P7,  and  enters  a  rule  on  Jane  Doe,  the  libellant  above 
named,  for  a  bill  of  particulars  to  be  furnished  to  him,  the  said 
respondent  in  this  cause,  within  thirty  days  after  service  of  this 
rule,  or  non  pros.,  etc.*  Jeremiah  Mason, 

July  the  6th,  i8P7.  Attorney  for  the  Respondent. 

1.  For  the  forms  of  rules,  generally,  Rules    of    Court    of    Common    Pleas 

see  the  title  Orders  and  Rules.  Fayette  County  (Pa.),  Rule  xxxii,  §4. 

Where  a  bill   of  particulars  is   not  8.  This  rule  is  provided  for  by  the  ra. 

filed  with  the  declaration  Jf  the  plaintiff  Act  of  May  25,  1878,  g  i,  P.  L.  156; 

desires  one  he  should  move  for  a  rule  i  Pepp.  &  L.  Dig.  (1896),  p.  1644,  §  26. 

therefor  before  the  case  is  set  down  for  Under  the   rule  of  court  in  Philadel- 

a  day  certain  on  the  call  docket,  other-  phia,  demand  for  this  bill  of  particu- 

wise  his  right  to  such  rule  may  be  re-  lars  is   by  rule,   which   *' shall  be  of 

garded   as  waived.     Howe  v.  Frazer,  course  at  any   time  before  filing  an- 

117  111.  191.  swer,"  but  only  when  specially  allowed 

8.  At  any  time  after  appearance  and  by   the    court  after    answer    filed,     i 

before  the  cause  is  at  issue,  the  de-  Brewst.  Pr.  (Pa.),  p.  453,  §  910. 

fendant,  if  entitled  to  a  bill  of  particu-  See  also  supra^  note  i,  p.  477,  part  re- 

lars,  may  enter  a  rule  on  the  plaintiff  lating  to  bills  of  particulars  in  Divorce 

to  furnish  him  such  bill  of  particulars.  Cases. 
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8.  Notice  of  Rule.^ 

Form  No.  43x0. 
John  Doe    \  ^^  ^^^  QoyxrX,  of  Common  Pleas  of  Chester  County, 

To  George  P.  Codd^  Esq.,  Attorney  for  the  Plaintiff. 

Dear  Sir :  You  are  notified  that  on  the  6th  day  of  July^  i8P7,  a 
rule  was  entered  on  you  in  the  above  case  to  furnish  a  bill  of  par- 
ticulars to  the  defendant  in  this  case  within  thirty  days  after  service 
upon  you  of  this  notice,  or  non  pros.,  etc. 

Very  respectfully  yours, 

Henry  B.  HutchingSy 
April  10th,  iS96.  Attorney  (or  Richard  Roe. 

9.  Motion.' 


Form  No.  4  3  x  x  • 

In  the  Circuit  Court  of  Cook  County, 
AprilTtTm,  iS97. 


Richard  Roe 

ats 
John  Doe. 

And  now  comes  the  defendant  by  Henry  B,  Hutchings,  his  attorney, 
and  moves  the  court  for  an  order  requiring  the  plaintiff  to  file  a  bill 
of  particulars  in  this  cause  for  the  reasons  following,  to  wit :  (Jlere 
set  forth  the  reckons  on  which  the  motion  is  based  and  the  particulars 
which  are  sought  to  be  obtained.)^ 

Henry  B.  HutchingSy  Attorney  for  defendant. 

Form  No.  43x2. 

State  of  Indiana^  )  In  the  Posey  Circuit  Court 

Posey  County,     j  October  Term,  i^96. 

.    John  DoCy  plaintiff, 

against 
Richard  Roe y  defendant. 

The  defendant  herein  by  Henry  B.  Hutchings,  his  attorney,  comes 
now  and  moves  the  court  to  furnish  a  bill  of  particulars  of  the  facts 

1.  For  forms  of  notices,  generally,  be  put  in  writing.     Rule  7,  Municipal 

see  the  title  Notices.  Court  Rules. 

8.  For  the  formal  parts  of  motions,  8.  Starr  &    Curt.    Anno.   Stat.    III. 

generally,  consult  the  title  Motions.  (1896),  p.  2994,  par.  18.    Like  statute  in 

When  may  be  Made. —  Motion  for  bill  N.  Mex.  Rev.  Stat.  (Prince's  ed.),  p.  89, 

of  particulars  may  generally  be  made  g  23. 

at  any  time  after  service  on  filing  of  The  court  will  require  plaintiff  to  file 

the  declaration  or  complaint  and  before  a  full  and  complete  bill  of  particulars 

trial.     Watkins  v.  Brown,  5  Ark.  197  ;  on  motion.     McCarthey  v.  Mooney,  41 

Klock  V.  Brennan,  20  Civ.  Proc.  Rep.  III.  300.     But  the  motion  may  be  prop- 

(N.  Y.  Supreme  Court)  139  ;  Roosevelt  erly  overruled  where  the  case  has  been 

i^.  Gardinier,  2C0W.  (N.  Y.)  463;  White-  twice  heard    and  the    evidence   relied 

side  V.  Green,  64  Car.   307  ;  Marcus  v,  on   fully  reported,   and   no   notice   to 

Boling,  5  W.  N  C.  (Pa.)  542.  produce  a  bill  of  particulars  is  given 

In  thii  Xunleipal  Court  of  Boston  mo-  until  the  evening  before  the  day  set  for 

tlons  for  bills  of  particulars  need  not  the  call,  the    books    and    papers  not 
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alleged  in    the    plaintifif's   complaint  (Jlere  specify  the  information 
required)?-  Henry  B.  HutchingSy  Attorney  for  defendant. 

Form  No.  43x3. 
fohn  Glenn    ) 
against        >    In  the  Baltimore  County  Court. 
Beale  Randall,  \ 

Beale  Randall^  defendant  herein,  by  T,  P.  Scott^  his  attorney,  moves 
the  court  for  an  order  directing  the  plaintiff  to  deliver  to  the  attor- 
neys for  the  defendant  or  file  in  court  here  the  particulars  of  the 
claim  for  which  this  suit  is  brought,  and  in  the  meantime  that  all  pro* 
ceedings  in  this  case  be  stayed.' 

/.  P.  Scott,  Defendant's  Attorney. 

IL  THE  ORDER.' 

1.  In  General. 

Form  No.  43x4. 

{Title  of  court  and  cause  as  in  Form  No.  4SOI,) 

On  motion  of  Henry  B.  Hutchings,  attorney  for  the  defendant  in 
the  above  entitled  cause,  it  is  now  ordered  by  the  court  that  John 
Doe,  the  plaintiff  herein,  do  deliver  to  Richard  Roe,  defendant  herein^ 
or  his  attorney,  on  or  before day  of i857,  a  bill  of  par- 
ticulars in  this  cause,  to  wit:  {Here  should  be  stated  such  particulars  as 
the  court  shall  see  fit  to  embrcue  in  its  order,)^ 

April  10th,  \W1.  John  B,  Tooley,  Circuit  Judge. 

Form  No.  43x5.* 

State  of  Indiana, )  In  the  Posey  Circuit  Court. 

Posey  County.    J  October  Term,  i^96. 

John  Doe, 

against 

Richard  Roe. 

On  motion  of  Henry  B.  Hutchings,  attorney  for  the  defendant  in  the 
above  entitled  cause,  this  10th  day  of  Aprtl,  i8P7,  it  is  ordered  that 
the  plaintiff  furnish  the  defendant  by  the  tenth  day  of  the  present 
term  of  this  court  a  bill  of  particulars  of  (Here  should  be  stated  such 
particulars  as  the  court  may  see  fit  to  embrace  in  the  order).^ 

beiag  at  hand.    Howe  v.  Frazer,  1x7  generally,  consult  the  title  Orders  and 

IIL  191.  Rules. 

1.  Ind.  Stat.  (1896),  g  363.     Substan-  4.  Starr  &    Curt.    Anno.    Stat    111. 

tiallf  the  form  of  procedure  used  in  (1896),  p.  2994,  par.  18. 

Indiana  will  be  sufficient  in  Arkansas,  6.  Ind.  Stat.  (1896),  §363. 

Watkins  v.  Brown,  5  Ark.  198.  6.  In  case  of  abstract  of  title  say: 

t.  This  form   follows    substantially  "  On  motion  of  Henry  B.  Hutchings^ 

the  procedure  in  Randall  v.  Glenn,  3  attorney  for  the  defendant  in  the  above 

GiU  (Md.)  431,  and  is  drawn   under  entitled  cause,  this  loM  day  of  Aprils 

Pnb.  Gen.  Laws  Md.  (1888),  p.  Z02,  §  3.  18^,   it  is  ordered  that  the  plaintiff 

S.  For  the  formal  parts  of  orders,  furnish  to  the  defendant,  by  the  tenth 
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Fom  No.  4316. 

In  the  Baltimore  Circuit  Court. 

John  Glenfiy  plaintiff, 

against 

Beale  Randall^  defendant. 

On  motion  of  T,  P.  Scott,  attorney  for  the  defendant  in  this  cause, 
X,h\s  lOih  ddiyoi  April,  i8P7,  it  is  ordered  that  the  soxd  John  Glenn, 
plaintiff  herein,  do  deliver  to  the  attorneys  for  Beale  Randall,  defend- 
ant herein,  or  file  in  the  court  here,  the  particulars  of  the  claim  for 
which  this  suit  is  brought,  and  in  the  meantime  that  all  proceedings 
in  this  case  be  stayed.^  John  Archer,  Chief  Justice. 

Form  No.  4317. 

(jCommef icing  as  in  Form  No,  J^SOO,  and  continuing  daivn  to  *y  then 
continue)  and  in  the  meantime  that  all  further  proceedings  in  this 
action  on  the  part  of  the  plaintiff  be  stayed,  and  that  the  defendant 
have  ten  days  further  time  to  take  such  proceedings  as  he  may  be 
entitled  to  after  the  service  of  such  bill,  with  ten  dollars  costs  of 
this  motion.^ 

Enter:     R.  A,  P.,  J.  S.  C. 

day  of  the  present  term  of  this  court,  whether  made  by  said  Licktenheim  in 

an  abstract  of  title  to  the  land  described  person,  and  if  not  to  whom  *  *  *  also, 

in  the  complaint  herein."  by  what  member  of  defendant's  said 

Consult  note  i,  p.  477,  supra^  part  firm  such  alleged  payments,  loans,  ad- 
relating  to  bills  of  particulars  in  eiect-  vances  and  expenditures  were  made,^* 
ment  suits.  See  also  infra^  Form  was  held  to  b«  no  broader  than  the 
No.  4327.  court  had  power  to  grant. 

1.  This  was  substantially  the  order        In  Leigh  v,  Atwater,  2  Abb.  N.  Cas. 

made  in  Randall  v,  Glenn,  2  Gill(Md.)  (N.  Y.  Supreme  Ct.)  419,  the  following 

432 ;  and  it  is  drawn  pursuant  to  the  order,  omitting  the   formal  parts  and 

provisions  of    Md.    Pub.   Gen.    Laws  recitals,  was  entered:  '*  Ordered,  That 

(1888),  p.  102,  §  3.  the  plaintiffs  attorney  deliver  to  the  de- 

S.  This  order  was  substantially  sus-  fendant's  attorney  a  bill  of  particulars 

tained  in  New  York  Infant  Asylum  v.  showing  specifically  the   testimony  or 

Roosevelt,  35  Hun  (N.  Y.)  501.     It  is  evidence  alleged   in   the  complaint  to 

drawn  under  N.  Y.  Code  Civ.  Proc,  have  been  suppressed,  concealed,  and 

%L  531;  Birds.  Rev.  Stat.  (1S96),  p.  2282,  withheld  by  the  defendants,  and  whether 

g  54.  it  is  oral  or  documentary,  or  both,  and 

Haw  York.  —  The  proceeding  for  a  if  oral,  that  the  names  and  residences 

bill  of  particulars  should  be,  except  in  of    the    witness  and    witnesses,   who 

cases  of  account,   by  order  of  court  would  or  should  have  testified,  be  set 

therefor  upon   motion.      Dowdney  v.  forth   in   said   bill  of  particulars;  and 

Volkening,  37  N.   Y.   Super.  Ct.  313;  that  the   documents   claimed  to  have 

Powers  V,  Hughes,  39  N.  V.  Super.  Ct.  been  withheld  or  suppressed,  if  any, 

482.  be  set  forth   therein,  and  that  service 

In  Witkowski  v.  Paramore,  93  N.  Y.  of    said   bill   of    particulars  be  made 

467,   an  order  of  a  special   term   re-  within    twenty    days    from    the   date 

quiring  defendant  to  furnish  plaintiff  a  hereof,  and  that  meantime  all  proceed- 

bill  of  particulars  **of  all   loans  and  ings  herein  on  the  part  of  the  plaintiff 

sums  of  money  alleged  to  have  been  be  stayed,   and    that    the  defendants 

advanced  by  defendant's  firm  *  *  *  at  have  $to  costs  of  this  motion  to  abide 

the  request  of  one   Theodore  Lichten-  the  event  of  the  action.** 
heim   ♦  ♦  ♦    including    the    date    and        In  Brewster  v,  Sackett,  I  Cow.  (N. 

amount    of    each    payment,    whether  Y.)  571,  the  following  order  for  a  biU  of 

made    by    check    or    otherwise,    and  particulars  was  made  :   *'  Let  the  plain- 

490  Volume  3. 


4818.  BILLS  OF  PARTICULARS,  4818. 

2.  Peremptory  Order  after  Defaalt  ander  AltematiTe 

Order.^ 

Form  No.  43x8. 

At  a  Special  Term  of  the  Supreme  Court  held 
at  the  County  Court  House  of  New  York  City^ 
this  twenty-ninth  day  of  Aprils  18M. 

Present,  Hon.  Roger  A.  Pryor^  Justice. 

John  Doe^  plaintifif, 

against 

Richard  Roey  defendant. 

Upon  reading  and  filing  the  pleadings  (naming  and  specifying  each 
pleading)  herein  and  the  annexed  order  to  show  cause  and  the  affida- 
vit of  James  Gore  of  due  service  of  such  order  to  show  cause  and 
affidavit  that  no  bill  of  particulars  has  been  served,  on  motion  of 
Henry  B.  Hutchings^  counsel  for  Richard Roe^  the  defendant  herein,  no 
one  appearing  in  opposition  thereto,  it  is  hereby  ordered  that  the 
plaintiff's  attorney  deliver  to  the  defendant's  attorney  a  bill  of  par- 
ticulars of  all  the  names  of  every  person  and  firm  to  whom  the  plaintiff 
intends  to  prove  the  alleged  libelous  statement  was  published,  giving 
the  names  of  towns  and  cities  in  which  said  persons  respectively 
reside  and  the  names  of  the  persons  who,  by  reason  of  the  matters 
in  the  complaint  alleged,  ceased  to  contribute  or  donate  any  sums  of 
money  to  the  plaintiff,  within  ten  days  from  the  service  of  this  order, 
or  in  default  thereof  that  he  be  precluded  from  giving  evidence  at 

tiff  in  the  above  entitled  cause  furnish  words  and  figures  following,  to  wit: 
the  defendant,  or  his  attorney,  with-  **  And  now.  Dec,  91,  189^,  it  is  ordered 
oat  delay  a  bill  of  particulars  of  the  that  the  contestants  file  a  bill  of  par- 
demand  upon  which  the  above  suit  is  ticulars  on  or  before  Am.  /,  18^,  speci- 
founded;  and  in  the  meantime  let  all  fying  the  names  of  the  districts  in 
proceedings  be  stayed  on  the  part  of  which  any  alleged  illegal  votes  were 
the  plaintiff  and  let  the  defendant  have  cast,  the  numl^r  of  such  votes,  the 
the  same  length  of  time  to  plead  after  reasons  why  the  votes  are  alleged  to 
service  of  said  bill  of  particulars  as  he  be  illegal ;  the  names  of  all  persons 
now  hath.  alleged  to  have  voted,  whose  names 

**  Dated /fiif^ji/,  f8ipj.  were  not  on  the    ballot   check  lists, 

"  G,  Powers^  First  Judge  of  without  filing  the  requisite  alBdavits, 

Cayuga  Common  Pleas,  likewise    specifying    the    districts    in 

and  Counsellor,  etc."  which  such  votes  were  cast;  the  names 

which  was  held  insufficient,  in  that  it  of  all  persons  alleged  to  have  voted 

did  not  specify  that  the  bill  should  be  without  having  paid  a  state  or  county 

furnished  by  the  plaintiff  on  a  certain  tax  within  two  years,  and  the  districts 

day  or  that  he  then  show  cause  why  in  which  it  is  alleged  such  votes  were 

he  had  not  furnished  it.  cast ;  the  names  of  all  persons  who 

A  motion  for  a  bill  of  particulars  be-  voted  under  age,  and  the  districts  in 
fore  issue  joined  should  be  denied  which  it  is  alleged  such  votes  were 
unless  such  bill  is  needed  in  the  prepa-  cast ;  also  specifying  particularly  any 
ration  of  defendant's  answer.  Bell's  defective  ballots,  or  ballots  not  prop- 
Asbestos  Co.  V.  H.  W.  Johns  Mfg.  Co., 4  erly  marked  and  alleged  to  have  been 
N.  Y.  App.  Div.  611:  38  N.  Y.  Supp.  902.  counted  for  respondent;  and,  likewise, 

PnatylvaiiiA.  —  In  Gontfltted  llactlon  specifying  particularly  any  ballots  re- 

Chiis  the  court  may  order  the  parties  jected  on  account  of  alleged  defects." 
to  file  bills  of    particulars.      White's        1.  For  a  peremptory  order  for  a  bill 

Contested   Election,  4  Pa.  Dlst.  Rep.  of  particulars  see  i  Humph.  Free.  215, 

363.     In  this  case  the  order  was  in  S46;  Burr.  App.  asS. 
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the  trial  in  support  of  said  claim,  and  in  the  meantime  that  all  pro- 
ceedings in  this  action  on  the  part  of  plaintiff  be  stayed.  And  it  is 
hereby  further  ordered  that  the  defendant  have  ten  days  from  the 
date  of  the  service  of  such  bill  of  particulars  within  which  to  answer 
the  complaint  or  otherwise  plead  in  this  cause.  ^ 
Enter:  R.  A.  P.,  J.  S.  C. 

IIL  THE  BILL. 

1.  In  Oeneral.' 

1.  N.  Y.  Code  Civ.  Proc,  8  531;  Birds.  North  Carolina,  —  Code  Civ.    Proc^ 

Rev.  Stat.  (1896).  p.  3283,  §^54.  g  118;  Code  (1883),  g  359. 

S.  The  Oljeet  of  Pftrtieiilan  is  to  control  South  Carolina,  —  Code  Civ.   Proc^ 

the  generality  of  the  declaration,  and  §  181. 

a  defendant  is  entitled  to  such  particu-  IViseonsin,  —  Rev.  Stat.  (1878),  1 3673. 

lars  of  the  plaintiff's  demand  as  will  But  in  Colorado  it  must  be  dehveiWd 

give  him  the  information  which  a  rea-  within  five  days  after  demand  in  writ- 

tonable  man  would  recjuire  respecting  Ing. 

the  matters  against  which  he  is  called  The  bill  of  particulars  must  be  filed: 

upon  to  defend    himself.     Rennie  v.  In  Connicticut  within  ten  days  after 

Beresford,  4  Railw.  Cat.   139;  3  D.  &  the  return  day  of  the  writ.     Rules  un- 

L.  464;  15  M.  &  W.  78;  10  Jur.  76;  15  derConn.  Pr.  Act  (187^),  subd.  IV.,  g  i. 

L.  J.  Exch.  78;  3  Encyc.  of  r\,  and  Pr.  In  Massachusetts  within   three  days 

519  and  notes.  after  demand.    Mass.  Pub.  Stat.  (1883), 

Vo  Partiealar  Term  Xeqiditd. — A  bill  c.  167,  ^  8. 

of  particulars  need  not  follow  any  par-  In  ^f//t>/t]^t  within  thirty  days  after 

ticular  or  technical  form.     It  is  suffi-  demand.    Anno.  Code  (1892),  g  1652. 

cient  if  it  gives  clearly  and  definitely  In  New  Jersey  within    fifteen    daya 

the  information   soup^ht.     3  Encyc.  of  after  demand  made,  under  3  N.  J.  Gen. 

PI.  and  Pr.  531;  Chicago,  etc,  R.  Co.  Stat.  (1895),  p.  3572,  g  236;  and  within 

V,  Bchney,  48  Kan.  47.  twenty  days  after  demand  made  under 

For  a  bill  of  particulars  see  i  Humph.  3  N.  J.  Gen.  Sut.  (1895),  p.  2552,  g  116. 

Prec.  316.  In  Pennsylvania   within  thirty  days. 

For  form  of  bill  of  particulars  of  after   service    of  rule    under    Bright, 

plaintiff's  demand  see  Burr.  App.  47.  Pur.  Dig.  (1894),  p.  687,   g  19;    and 

For  form  of  a  bill  of  particulars  of  within  three   months  under  Rules  of 

defendant's  set-off  see  Burr.  App.  47.  Courts  of  Common  Pleas,  No.  XXXI. 

DatM.  —  An  error  in  dates  in  the  bill  In  HhaU  Island  within  such  time  as 

which  does  not  mislead  does  not  vitiate  is  fixed  by  the  court.    Gen.  L.  (1896), 

it.     Mugan  v,  Haley,  16  Kan.  68;  Mill-  p.  831,  g  9. 

wood  V,  Walter,  3  Taunt.   334.     But  Carefully  consult  also  the  statutes, 

where  the  dates  of  the  items  are  eur  and   rules  of  court  in   the  particular 

tirely  omitted  the  bill  has  been  held  to  jurisdiction. 

be  insufficient.     Wetmore  v,  Jennys,  i  Arkansas.  —  For    forms    of   bills  of 

Barb.  (N.  Y.)  53.     In  Duncan  v,  Ray,  particulars  see  Walker  v.  Fuller,   39 

19  Wend.  (N.  Y.)  530,  the  date  was  Ark.  448;  Moore  v,  Estes,  23  Ark.  152; 

stated  as  being  '*on  or  about  a  certain  Harris  v,  Redman,  33  Ark.  535;  Reed 

day."  V,  Hanger,  30  Ark.  626;  State  v.  Nail, 

When  Must  be  Filed  or  Tarnished.  —  A  19  Ark.  563. 

verified  copy  of  the  account  must  be  Califbmia.  —  Code  Civ.  Proc  (1886),  § 

delivered  within  ten  days  after  the  de-  454.     For  forms  of  bills  of  particulars 

mand    in    writing,    in    the    following  see  Providence  Tool  Co.  v.  Prader,  32 

states:  Cal.   634;   Conner  v,    Hutchinson,   17 

California,  —  Code  Civ.  Proc.,  g  454.  Cal.  280. 

Minnesota.  — Gen.  Stat.  (1894),  g  5346.  ConnecUent. — Gen.  Rules  of  Pr.  (1890), 

Nevada, — Comp.     Laws    (1873),    g  subd.  VII.,  g  2.     For  forms  of  bills  of 

XI 19.  particulars  see  McVane  v,  Williams,  so 

New    York,  —  Code  Civ.  Proc,  g  531.  Conn.  548;  Dean  v,  Mann,  38  Conn.  352. 
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Form  No.  43x9. 

{Title  of  court  and  cause  as  in  Form  No.  J^SlSy  supra,) 
The  plaintiff  hereby  furnishes  the  bill  of  particulars  of  the  matters 
called  for  by  the  demand  of  the  plaintiff  or  the  order  of  court  made 
in  this  action  yit//K  the  6thy  i8^7,  in  the  words  and  figures  as  follows, 
to  wit:  {stating  definitely  and  certainly  the  items  of  the  claim  with  the 
dates  thereof;  stating  also  in  what  particular  and  why^  if  any^  plaintiff 
cannot  comply  with  the  demand  or  order  with  respect  to  dates y  etc.y- 

FomNo.  4320. 
John  Glenn    )      in  Baltimore  County  QoMtt. 
Beale  Randall]     Plaintiff's  Bill  of  Particulars. 

For  moneys  advanced  by  the  said  John  Glenn  to  the  said  Beale 
^andally  at  his  instance  and  request,  at  various  times,  up  to  the  16th 
J^ayy  iSS4^  amounting  to  %18y  190,60,  Interest  on  the  same  from  16th 
May,  i&?^  till  paid  *  /.  Mason  Campbell,  plff's  Att'y. 

( Which  scud  bill  was  indorsed,  to  wit:)  Service  copy  admitted  18th 
May,  1S4I,  Jas.  M,  Buchanan,  Att'y  for  Deft. 

66orgiA.  —  Superior  Coart  Rules  No.  the  petition;  on  the  part  of  the  defend- 

13  (Ga.  Code  1882,  p.  1346).     For  forms  ant,  is  a  substitute  for  the  answer  in 

of  bills  of  particulars  see  Holston  Salt,  courts  of  record  under  the  code.     Woos- 

etc,  Co.  V,  Hargis,  73  Ga.  113;  Roberts  ter  v.  McKinley,  i  Kan.  317;  Chicago, 

tf,  Harris,  32  Ga.  542.  etc.,  R.  Co.  v.  Gustin,  35  Neb.  89. 

nUno&i. —  For  form  ofa  bill  of  particu-  The  bill  need   follow  no  particular 

lars  see  Chicago  Bank  v,  Hull,  74  111.  form  provided  it  furnishes  clearly  the 

106.  information  sought.     Chicago,  etc.,  R. 

.  A  copy  of  plaintifiTs  account  is  suffi-  Co.  v.  Behne^,  48  Kan.  47.     But  must 

dent     He  should  not  be  required  to  state  in  a  plam  and  direct  manner  the 

furnish  a  copy  of  the  credits  the  de-  facts  constituting  the  cause  of  action, 

fendant  may  be  entitled  to,  or  which  or  the  claim  to  be  set  off.     Kan.  Gen. 

the  plaindff  may  be  willing  to  allow.  Stat.  (1889),  §  4922;  Neb.  Consol.  Stat. 

Van   Horn  v.  Burroughs,  62  111.  388.  (1893),  §  5421;  Ohio  Rev.  Stat.  (1894), 

See  Goodrich  v.  Tames,  i  Wend.  (N.  Y.)  §  6527. 

389;   Moore  v.  Mauro,  4  Rand.  (Va.)  For  sufficient  bills  of  particulars  in 

488;  Ferry  v.  Kin^  County,  2  Wash.  Kansas  see  Deisher  v.  Stein,  34  Kan. 

337.  as  to  the  sufficiency  of  an  account  39;  Baker  z/.  Morris,  33  Kan.  581;  Kiff 

as  a  bill  of  particulars.    Consult  also  v.  Atchison,  etc.,  R.  Co.,  32  Kan.  264; 

the  title  Accounts  and  Accounting,  Gardner  v,  Risher,  35  Kan.  93;  Wells 

vol.  I,  p.  yc6  et  sea,  v,  Robb,  43  Kan.   202;  St.  Louis,  etc., 

1.  Ind.  Stat.  (1896),  §  363.     The  bill  R.  Co.  v.  Bryan  Fruit  Co.,  i  Kan.  App. 

of  particulars  should  be  certain   and  552;  Atchison,  etc.,  R.  Co.  v.  Hawkins, 

specific,  so  as  to  render  the  complaint  42  Kan.  356;  Lobenstein  v,  McGraw, 

certain.     Oliver  v,  Gorham,  85   Ind.  it  Kan.  648;  Missouri,  etc..  R.  Co.  v, 

598.  Brown,     14     Kan.    557;     Brenner   v 

As  AUegatioii  in  fhs  Oonq^lsint  Oontroli  Weaver,  i  Kan.  488;  Starr  v,  Hinshaw, 

the  conflicting  allegation  on  the  same  23   Kan.    532;  Bancroft  v,  Atyeo,   22 

point  in  the  bill  of   particulars.     For  Kan.  32. 

example,  a  statement  that  plaintiff  per-  For  form  of  defective  bill  see  Bar- 
formed  work  for  the  defendant  controls  rackman  v,  Girard,  26  Kan.  284. 
a  statement  in  the  bill  that  plaintiff  did  For  forms  of  sufficient  bills  of  par- 
not  do  the  work,  but  was  a  contractor,  ticulars  in  Nebraska  see  Clarine  v, 
and  tablet  it  Chapman  v,  Elgin,  etc.  Nelson,  15  Neb.  440;  Wells  v.  Turner, 
R.  Co.,  II  Ind.  App.  632.  14  Neb. 446;  Phoenix  Ins.  Co.  v.  Lemke, 

¥■!!■■■  —  V^braika  —  OUo  — Justices  18  Neb.  184. 

Court.  —  The  bill  of  particulars  on  the  S.  Xarjland.  —  This  bill  is  drawn  In 

part  of  the  plaintiff  is  a  substitute  for  conformity  with  the   requirements  of 
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FonB  No.  432 z. 

Circtdi  Court  for  the  County  of  Wofne.'^ 

John  Dae, 

against 
Richard  Roe, 

Please  take  notice  that  the  following  is  a  bill  of  particulars  of  the 
plaintiff's  demand  in  this  cause  [under  the  common  counts  of  the  dec- 
laration],' and  for  the  recovery  of  which  this  action  is  brought,  to  wit: 

i8P7, 

May  1st,     Money  lent  defendant $500 

May  12th.  Money  paid  to  John  Smith  for  defendant 100 

May  16th,  Goods  sold  to  defendant  as  per  account  rendered . .        80 
(^So  throughout^  giving  the  dates^  items  and  sums  with  all  convenient 

particularity) 

Yours,  etc., 

Warner^  Codd  &*  Warner ^ 

Plaintiff's  Attorneys. 
Dated  at  Detroit,  April  1st,  iW7, 
To  Bowen,  Douglass  6r  Whiting, 

Attorneys  for  Defendant. 

g  107,  p.  II 14,  Md.  Pub.  Gen.  Laws,  %i22**  sufficiently  authorized  evidence 

vol.  3.    These  forms  contain  substan-  that  plaintiff  did  work  on  the  grading 

tially  the  same  statements  of  facts  as  around  the  house,  though  the  defend- 

are  reauired   in   Randall   v,  Glenn,  3  ant  may  have  been  entitled  to  demand 

Gill  (Md.)  430.  a  more  definite  specification.    Hayes  v. 

For  forms  of  bills  of  particulars  see  Wilson,  105  Mass.  21.     See  also  form 

Trahern  v,  Colbum,  63  Md.  99;  Walsh  of  bill  in  Taylor  v.  Dexter  Engine  Co., 

V.  Chesapeake,  etc..  Canal  Co.,  59  Md.  146  Mass.  613;  Babcock  v.  Thompson, 

435;  Smith  V.  Pinney,  86  Mich.  491.  3  Pick.  (Mass.)  446. 

MMiaehnittti.  —  Pub.  Stat.  (1883),  c.  1.  Wavne    County     Circuit     Court 

167,  %  61.    The  bill  of  particulars  forms  Rules  (Mich.)  No.  4. 

part  of  the  declaration.     Dickinson  v.  %,  The  words  in  [  ]  may  be  omitted 

Lane,  107  Mass.  548.    And  should  give  if  the   bill   of    particulars  is  under  a 

as  much  information  as  a  special  decia-  special  count. 

ration  without  the  form.     Babcock  v.  Kidhigan  —  Generally.  —  A  bill  of  par- 
Thompson,  3  Pick.  (Mass.)  446.  ticulars  is  explanatory  of  the  declara- 

The  items  of  the  bill  of  particulars  tion  and  an  amplification  of  it.  Nugent 

provided  for  by  the  Mass.   Pub.  Stat.  v.  Teachout,  67  Mich.   573.      It   need 

(1882),  c.  167,  §  10,  must  be  numbered  not  contain   all  the  essential  elements 

consecutively.     To  the  same  effect  is  of  a  special  declaration.     It  is  neither 

Miller's  Iowa  Code  (1888),  g  2713.  given  nor  required  for  the  purpose  of 

Defendant  should  either  demur  or  disclosing  to  an  adverse  party  the 
move  the  court  to  order  a  bill  of  par-  proof  relied  on  to  substantiate  the  same; 
ticulars  filed,  and  not  except  to  the  nor  is  it  the  office  of  such  bill  to  fur- 
refusal  to  strike  out  a  count  for  want  nish  to  defendant  facts  whereon  to 
of  a  bill  of  particulars.  Preston  v.  found  an  affirmative  defense  in  his  be- 
Neale,  12  Gray  (Mass.)  233.  half.      Hamilton    v.    Ingham    Circuit 

The  defendant  must  answer  specific-  Judge,  84  Mich.  ^97. 

ally  every  item  contained  in  the  bill  of  A  bill  describmg  in  general   terms 

particulars.     Mass.  Pub.  Stat.  (1882),  the  nature  of  plaintiff's  claim  is  suffi- 

c.  167,  ^  18.  cient  to  admit  testimony  of  its  contents. 

One  Item  of  an  account,  annexed  as  unless  the  defendant  calls  for  a  more 

a  bill  of  particulars,  being  "  September  specific  bill.     Tanner  v.  Page,  (Mich. 

/J,  18^,  sixty-one  days  work  on  house,  1895)  63  N.  W.  Rep.  993. 
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Form  No.  432a. 

(Precedent  in  Wright  v.  Dickinson,  67  Mich.  $80.) 

\Circuii  Court  for  the  county  of  Allegan, 

John  A.  WrigM 

against 

William  F.  Dickinson  and  Chase  H.  Dichtnson.] 

Sirs:  Please  to  take  notice  that  the  following  is  a  bill  of  particulars 
of  the  plaintiff's  demand  in  this  cause,  and  for  the  recovery  of  which 
this  action  is  brought,  to  wit:  The  plaintiff's  bill  of  particulars  is 
for  moneys  paid  on  a  certain  land  contract  made  by  Chase  H.  Dickin- 
son and  William  F.  Dickinson  and  the  plaintiff  above  named,  of  which 
Exhibit  ^B*  hereto  annexed  is  a  true  copy;  and  plaintiff's  claim  is 
that  the  land  described  in  said  contract  was  not,  at  the  date  of 
said  contract,  owned  by  said  William  F,  Dickinson  and  Chase  H. 
Dickinson^  defendants  above  named,  nor  have  they  since  owned  said 
real  estate  in  fee,  and  have  never  been  the  owners  of  said  real  estate, 
so  that  they  could  convey  to  said  plaintiff  a  good  and  unincumbered 
title  in  fee  simple;  and  said  plaintiff  claims  that  the  moneys  were  so 
paid  by  him  on  such  land  contract  without  any  consideration.  The 
amounts  and  dates  of  such  payments  are  as  follows: 

\Vtft 

July  to.  To  cash  paid  by  plaintiff  to  defendants %100 

Sept.  20.  To  cash  paid  by  plaintiff  to  defendants 4OO 

$500 

The  plaintiff's  bill  of  particulars  is  further  for  moneys  paid  on  a 
certain  other  land  contract  made  by  said  Chase  H.  Dickinson  and 
William  F.  Dickinson  and  the  said  John  A,  Wright^  of  which  Exhibit 
^A  *  hereto  annexed  is  a  true  copy.  And  plaintiff  claims  that  the 
said  William  F.  Dickinson  and  Chase  H.  Dickinson  never  were  the 
owners  of  the  land  described  in  this  contract,  so  that  they  could  give 
to  the  said  plaintiff  a  title  in  fee  simple.  The  amounts  and  dates  of 
such  payments  are  as  follows: 

July  20.  To  cash  paid  said  defendants %100 

Sept.  18.  To  cash  paid  said  defendants i,  J^OO 

Nov.    8.  To  cash  paid  said  defendants 100 

Dated  December  18,  1S8O.  $i,  600 

[Yours,  etc. 

Fa4gham  &*  Pcufgham, 

Plaintiff's  Attorneys. 
To  Howard  6f  Roos, 

Defendants'  Attorneys.]  ^ 

i4  Z)M//tVa/!r  ^>V/ is  required  to  be  filed  bility  will  not  be  required  as  a  condi- 

io  a  cause  at  the   time  the  same  is  tion  of   relief.     Rossman  v.  Bock,  97 

furnished  to  the  party  demanding.     3  Mich.  435. 
How.  Anno.  Stat.  Afich.,§  7370,  subs.  b.        1.  In  Bush  v.  Brooks,  70  Mich.  455, 

In  case  of  inability  to  furnish  a  bill  of  the  bill  of  particulars  was  as  follows: 
particulars,  that  fact  may  be  shown,        '*  Gentlemen:  In  reply  to  your   de- 

and  the  performance  of  an   impossi-  mand   for  a  bill  of  particulars  of  the 
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FomNo.  4323. 

The  following  is  a  bill  of  particulars  of  the  demand  on  which  the 
foregoing  declaration  is  founded  : 

To  amount  due  to  plaintiff  for  negotiating  an  exchange  of 
Jedediah  B.  Bassinger*s  farm  at  New  Providencfy  Union 
County,  New  Jersey ^  with  one  James  M.  Alden  for  prop- 
erty in  Brooklyn^  New  Yorky  for  which  said  Jedediah  B. 
Bassinger  agreed  with  the  plaintiff  in  the  City  of  New 
York  in  the  State  of  New  York  to  pay  him  as  a  fixed  com- 
pensation %1,000 %1,(XX> 

Credit 

By  Cash ^60 

"  Live  Stock  (cows) 900 J^BO 

Balance  due %550 

Besides  interest  from  Aug,  1st,  i87^ 

plaintiff's  demand  for  which  this  action  fTo  which   bill  oj  particulars   was 

IS  brought,  please  notice:  adcUd  the  following  notice:) 

*' I.  That  this  demand  is  for  damages  **Gentlemen:   From   the  affidavit  of 

and  for  compensation  wholly  based  on  the  plaintiff  served  on  you,  and  pro- 

their  nonperformance  by  the   defend-  ceedmgs  had,  in  this  cause,  in  man- 

ants  of  their  written   subcontract  and  damns  in  June  last,  you  have  already 

specifications  with  the  plaintiffs,  of  date  had  notice  that  the  plaintiff  claimed 

December  /,    i%82,    concerning   certain  that  on  the  trial  of  this  cause  —  now 

railroad  construction  in  said  subcon-  set  for /7M  proximo  —  one  of  the  ques- 

tract  and  specifications  recited.     This  tions  to  be  tried  and  decided  in  this 

subcontract  and  specifications  the  plain-  cause  is  to  what  extent  and  how  far  the 

tiffs,  on  their  part,  claim  to  have  in  all  engineer's  monthly  and  final  estimate 

respects  observed  and  performed,  to  the  called   for    by  the    contract  —  a  copy 

acceptance  of  the  said  defendants  and  given  in  said  affidavit  as  '  Exhibit  A  * — 

the  Michigan  Air  Line  Railrocul  Com-  is  conclusive  in  fixing  the  amount  of 

pany^ — for  whom   said    railroad    con-  plaintiff's   work  and   labor;    that  this 

structioh  was  to  be  and  was  done, —  question  also  involves  in  that  regard 

prior  to    the    commencement  of   this  the  capacity  and  character,  good  faith 

action.  and  honesty,  and  the  fraudulent  con- 

**2.  That  as  to  the  amounts  and  dates  duct  and  corruption,  of  the  engineer 
of  the  labor  done  and  materials  fur-  making  such  estimate;  that  affiant  — 
nished.by  the  plaintiffs  in  so  fully  plaintiff — is  prepared,  on  the  trial  of 
performing  said  subcontract  and  speci-  this  cause  by  jury,  to  give  evidence 
ncations,  such  as  earth-work  done,  tending  to  show  an  absence  of  capacity, 
materials  furnished,  acres  cleared  and  character,  good  faith,  or  honesty  in  the 
grubbed,  and  the  other  like  railroad  estimates  of  the  engineer,  who  is  re- 
construction work  provided  for,  this  is  a  ported  to  have  made  estimates — for 
matter  to  be  declared  by  the  said  railway  the  defendants  only  —  of  the  plaintiflTs 
company's  engineer's  measurement  work  under  said  contract,  as  also  such 
and  computation,  and  furnished  to  the  engineer's  fraudulent  conduct  and  cor- 
plaintiffs,  and  so  not  in  their  power  to  ruption  in  the  matter  of  such  estimates. 
Itemize  and  declare.  to  the  knowledge,  approval,  and  ad- 

**  3.  That    such  en^neer's  measure-  vantage   of    the    defendants,    and    to 

ments  and  computation  were,  in  fact,  the  injury  and  loss  of  the  plaintiff, 

furnished  to  said  defendants  as  original  **  Now,  by  way  of  again  and  more 

contractors,  and  by  them  after  demand,  fuU^    calling    your   attention    to   this 

long  prior  to  the  commencement  of  this  notice,  and  as  further  specification  of 

suit,  refused  to  the  plaintiffs.  plaintiff's  claim  herein,  you  will  please 

*' Norris  &*  Uhl^  take  notice  that  on  the  trial  of  this 

**  Attorneys  for  Plaintiffs.  cause  the  plaintiff  will  —  by  permission 

**  J^ufy  JO,  1SS4.**  ^^^  under   direction  of   the   court »- 

406  Volume  3. 


4824.  BiLLS  OF  PARTICULARS.  4824. 

Judgment  will  be  claimed  lor  five  hundred  and  fifty  dollars,  with 
interest  thereon  from  the  first  day  of  August^  eighteen  hundred  and 
seventy-four^  besides  costs  of  suit  to  be  taxed. 

Muirheid  6*  McGee,  Plaintifif's  Attys.* 

Form  No.  4324. 

The  following  is  a  bill  of  particulars  of  the  demand  whereupon 
the  annexed  declaration  is  founded: 
Benjamin  Sire 

To  Andrew  Hawkins  Dr. 
fune  28.    To  amount  of  money  paid  by  plaintifif  to  defendant  to  be 

offer  and  give  in  evidence  tending  to  plaintiffs,  and 

show:  assumed    by 

**  I.   Mistakes  of  fact  in  the  work  of  defendants  . .     %ioo  00 

the  engineers  in  laying  out,  directing,  To  S  mos.  int. 

and  measuring    plaintiff's  work    and  @  7  per  cent.          4  66 

labor.  __ 

"  2.  Combination  and  corruption  be-  %t04  66 

tween  defendants  and   the  engineers  *'  Yours  truly, 

engaged  in  locating,  laying  out,  over-  **^jww/Anpy6»/'^ii«j,  Plaintiffs* Attys, 

seeing,  and  measuring  plaintiffs  work  **  To  Cody  6*  Hoffman^  Defendants* 

and  labor,   operating  to  defraud  the  Attys." 

plaintiff  of  his  just  rights.  See  also  the  bills  in  the  following 

*'  3.  Fraudulent  conduct  of  the   de.  cases:  Howe  v.   North,  6^  Mich.  378 ; 

fendants  in  this:  Schurr  v.  Savigny,  85  Mich.  145  ;  Gil« 

"  Entering  into  secret  and  corrupt  christ  v.  Kellev,  85  Mich.  42S ;  Tred- 

relations  and  agreement  with  the  chief  way  v,  Antisdel,  86  Mich.  83  ;  Everett 

engineer,    Henry    Yates,   whereby  his  v,  Marquette  Circuit  Judge,  39  Mich, 

interest   was    expressly   or    impliedly  438  ;  Nugent  v.  Teachout,  67  Mich.  573 ; 

enlisted,  to  favor  in  his  official  action,  Freehling  v.  Ketchum,  39  Mich.  299 ; 

as  general  and  superior  engineer  and  Meyers  v.    McQueen,    85    Mich.  158 ; 

umpire,    the     defendants,    and     then  Hamilton    v,    Ingham  Circuit  Judge, 

fraudulently  procuring  from  plaintiff—  84  Mich.  393  ;  Petrie  v.  Lane,  67  Mich, 

in  ignorance  of    such    relations  —  an  454;  Johnson  v.  Frisbie,  15  Mich.  286; 

agreement  to  be  bound  by  such  official  Copas    v,   Anglo-American    Provision 

action  as  general  and  superior  engineer  Co.,  73  Mich.  541. 

and  umpire,  to  his  great  loss  and  injury.  Mississippi,  —  Anno.    Code    (1892), 

"4.  Total   incapacity  of  said  engi-  §705.     For  forms  of  bills  of  particu- 

neers  to  rightfully  discharge  their  du-  lars,  see  Soria  v.  Planter's  Bank,  3  How. 

ties  as  umpires  and  engineers,  by  rea-  (Miss.)  46 ;  Chicago,    etc.,  R.  Co.    v. 

son  of  habitual  intoxication  while  in  Provine,  61  Miss.  288. 

the  discharge  of  their  official  duties,  to  1.  New  Jersey. — 2  N.   J.  Gen.  Stat, 

the  loss  of  and  injury  of  plaintiff.  (^^S)*  P*  ^57^>  S236. 

"  Norris  &•  Uhl,  Plaintiff's  Attorneys.  The  following  form  has  been  used: 

''January  28,  i8^."  **The  following  is  a  Hll  of  the  par^ 

In  Mulcrone  v.  American    Lumber  ticulars  of  the  demand  on  which  the 

Co.,  55   Mich.   622,  the  plaintiff  com-  foregoing  declaration  is  founded: 

menced  suit  in  attachment    and    de-  To  amount  of  the  total  loss 

dared  upon  the  common  counts  in  as-  of     the  Bark    Clarence  as 

sumpsit,  filing  therewith  a  bill  of  par-  claimed  in  the  declaration. $1,500  00 

ticulars,  as   follows:  *'Sir:  Please    to  To  amount  of  partial  loss  and 

take  notice  that  the  following  is  a  bill  general  average  adjusted 

of  particulars  of  the  plaintiff^s  demand  by  defendants  on  voyage  of 

in  this  cause,  and  for  the  recovery  of  Bark  Clarence  from  Balti- 

which  this  action  is  brought,  to  wit :  more     to      Antwerp    and 

i8{^.  May  i^.^To  amount  of  claimed  on  account  stated.      201.19 

m  e  rchandise  

supplied    IV.  Add  interest $1,701.19** 

£.  Welter  by  For  other  sufficient  bills  see  Jersey 
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by  defendant  used,  appropriated  and  paid  to  satisfy  and  discharge  a 
certain   mortgage   given  by  John  S.  Dickerson  to  Th€  Mutual  Life 
Insurance  Company^  dated  April  £,  i%75  and  recorded  in  the  Clerks 
office  of  the  County  of  Morris  in  Book  />.  S  of  Mortgages  page  519 
&c.  which  mortgage  was  executed  to  secure  the   payment  of  the 
principal  sum  of  ^2000  and  was  a  lien  upon  certain  premises  in  the 
County  of  Mifrris  aforesaid  conveyed  by  said  defendant  and  his  wife 
to  plaintiff  by  deed  dated  June  t7^  i877  and  recorded  in  the  clerks 
office  aforesaid  in  Book  y  5-  of  deeds  page  £79  &c.  and  which  money 
defendant  promised  plamtiff  to  so  use  appropriate  and  pay  in  satis- 
faction and  discharge  of  said  mortgage  immediately,  and  to  do  which 
the  defendant  hath  neglected,  failed  and   refused,  although  often 
requested  previous  to  the  commencement  of  this  so  to  do. .  .%iMX>,  00 
Interest  from  June  28 ^  i877 
To    money  collected     by  defendant 
for    plaintiff    from   tenant   of  above 
premises    being  three    months  rent 
at  ^,60  per  month  —  between  July  i, 

i877  and  March  ^  iZ78 %19. 50 

Interest  from  March  ^  i87<^. 

Muirheid  6-  McGee,  Attys.  for  Pltflf. 

Form  No.  4335. 

Supreme  Court  of  New  York^  County  of  New  York, 
John  DoCy  plaintiff, 
against 
Richard  Roe,  defendant. 

The  following  is  a  bill  of  particulars  of  the  plaintiff's  claim  in  thiS' 

Co.  V.  Davison,  29  N.  J.  L.  420 ;  Slot-  Kellogg  v.   Paine,  8  How.   Pr.  (N.  Y. 

off  V.  Dunham,  19  N.  T.  L.  181 ;  Tillou  Supreme  Ct.)  329. 

V.  Hutchinson,  15  N.  J.  L.  178.  In  an  action  for  Conspiracy  to  Withhold 

1.  V«w  York  —  Caption.  —  It   is  not  Evidence  the  defendant  may  have  a  bill 

necessary  that  the  bill  have  any  caption  of  particulars  setting  forth  specifically 

at  all.    Benson  V.  Brown,  10  Wend.  (N.  the    evidence   withheld;    if    oral,    the 

Y.)  259.  names  and  residences  of  the  witnesses; 

What  Must  Include,  —  A  bill  need  not  if  documentary,  the  documents  claimed 

state  the  grounds  on  which  the  plain-  to  have   been   suppressed.      Leigh   v. 

tiff    claims,   but  only  the    items  and  Atwater,  2  Abb.  N.  Cas.  (N.  Y.  Supreme 

particulars.     Seaman  v.  Low,  4  Bosw.  Ct.)  419. 

(N.  Y.)337;  Fullerton  v.Gaylord,  7  Robt.  In  an  action  on  an  Account  the   bill 

(N.  Y.)  551;  Higenbotam  v.  Green,  25  should  ordinarily  show  \,(  \'>  sides  of 

Hun  (N.  Y.)  214.  the  account.     Candee  v.  Doyini^,  5  Civ. 

The  bill  should  state  the  sums  claimed  Proc.  Rep.  (N.  Y.  C.  PI.)  92. 
and  when  and  how  they  arose,  as  well  In  an  action  on  a  Promissory  Note,  pay- 
as  the  items  of  the  demand.     Moran  v.  able  to  bearer,  made  by  the  defendant's 
Morrissey,  18  Abb.  Pr.  (N.  Y.  C.  PI.)  testator,   where   the  complaint  alleges 
131.  that  the  note  was  delivered  to  the  payee 

The  dates,  amounts  and  general  named  therein  and  that  it  was  after- 
character  of  each  of  the  items  of  the  wards  transferred  to  the  plaintiff,  the 
claim  should  be  given  in  the  bill,  plaintiff  will  be  ordered  to  give  a  bill 
Kellogg  V.  Paine,  8  How.  Pr.  (N.  Y.  of  particulars  stating  the  name  and 
Supreme  Ct.)  329.  residence  of  the  person  to  whom   the 

The  items  in  a  further  bill,  when  such  note  was  first  delivered,  together  with 

is  required,  shall  be  clearly  specified,  the  time  and  place  of  such  delivery. 
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action  called  for  by  the  order  made  herein  on  the  twenty-first  day  of 
Aprils  A.  D.  \^96.  {Here  set  out  the  items  or  particulars  which  are  to 
constitute  the  bill  .y  Robinson,  Biddle  <5r*  Ward, 

April  29th,  i^96.  65  Broadway,  N.  Y.  City, 


To  Henry  B.  Hutchings, 

Attorney  for  Defendant. 


Attorneys  for  Plaintiff. 


Chapman  v.  Wackerman,  75  Hun  (N.  1.  N.  Y.  Code  Civ.  Proc.,§  531;  Birds. 

Y.)  285.  Rev.  Stat.  (1896),  p.  2282,  ^  54- 

In  an  articn  on  a  Contract  to  Exchange  PaiavylvudA. — In  Long  v.  Rhoads,  126 

Lands  on  terms  to  be  fixed  by  the  pro-  Pa.  St.  378,  the  plaintiff  in  an  action  of 

prietoTS,  and  the  allegation  of  award  assumpsit  for  money  had  and  received 

in  the  complaint  being  general,  a  bill  filed  the  following  bill  of  particulars : 

of  particulars  was  ordered  of  the  award,  **  The  plaintiff  claims  to  recover  the 

and  of  the  time  and  circumstance  of  its  sum  of  eleven  hundred  dollars,  with  in- 

delivery,  and  of  the  meetings  of  the  terest  at  the  rate  of  jo  per  cent,  per 

proprietors,  and  of  the   notice  of  the  annum  from  Juiy  11^  1S7/,  being  the 

meetings.     Peters  v.  Link,  2  Abb.  N.  one  half  of  the  purchase  money  of  land 

Cas.  (N.  Y.  Super.  Ct.)  419,  note.  owned  jointly  by  the  defendant  and  by 

Inanactiontoldecover  Chattels  alleged  John  P,  Rhoads^  and  which  was  sold 

to  have  been   leased  to  the  defendant  about  that  date  to  Emory  Miller  by  the 

the  order  should  require  only  the  num-  defendant,  who  in  a  memorandum  of 

ber,  description  and  value  of  the  arti-  that  date,  in  writing,  promised  to  pay 

des.    Ottman  v.  Griffin,  53  Hun  (N.  Y.)  10  John  P.  Rhoads  the  sum  of  Siyioo, 

164.  one  half  of  the  purchase  money,  as  the 

In  Trespass  a  bill  giving  the  gross  payments  were   made  to  him   by  the 

amount  of  each  of  five  classes  of  dam-  said  Miller,     Long  took  a   mortgage 

ages  is  sufficient.    Schile  v,  Brokhahne,  from  Miller  to  secure  the  payments, 

41  N.  Y.  Super.  Ct.  353.  but  did  not  in  the  lifetime  of  Rhoads 

Precedents. —  For    sufficient    bills   of  collect   the   purchase  money  ;  he   did, 

particulars  see  Moran  v.  Morrissey,  18  however,  collect  the  interest  annually, 

Abb.  Pr.(N.  Y.  C.  PI.)  131,  28  How.  Pr.  at  the  rate  oiUn  percent.,  which  he  has 

(N.  Y.)  100;    Dueber  Watch  Case  Mfg.  failed  to  account  for,  and  refused  to 

Co.  V.  American  Waltham  Watch  Co.,  pay  Rlioads  the  one  half  of  the  purchase 

29  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  412;  money  because  the  payments,  as  he  aU 

Wctmore  r.  Jennys,  i  Barb.  (N.  Y.)  53;  leged,  had  not  been  made  to  him  by 

Seaman  v.  Low,  4  Bosw.  (N.  Y.)  337;  Miller.      The  mortgage  is  good  and 

Humphrey  v.  Cottley,  4  Cow.  (N.  Y.)  could  have   been  collected,  and   Long 

54;  Stanley  v.  Millard,  4  Hill  (N.  Y.)  neglects  and  refuses  to  collect  it   for 

50;  Kellogg  V.  Paine,  8  How.  Pr.  (N.  the   purpose  of  delaying  payment  to 

Y.  Supreme  Ct.)  329;  Bangs  v.  Ocean  the  plaintiff,  and  to  use,  for  himself,  the 

Nai.  Bank,  53  How.  Pr.  (N.  Y.  C.  PI.)  interest  at  the  high  rate  of  10  per  cent. 

51;  Drake  v.  Thayer,  5  Robt.  (N.  Y.)  which  he  collects." 

69^;  Brown  v.  Williams,  4  Wend.  (N.  For  other   bills  held  to  be  sufficient 

V.)  368;  Smith  V,  Hicks,  5  Wend.  (N.  see  McCristal  v.  Cochran,  147  Pa.   St. 

Y.)  48;  Matthews  v.  Hubbard,  47  N.  Y.  226 ;  Dearie  v.  Martin,  78  Pa.  St.  56  ; 

428:   Rochester!/.  McDowell,  (Supreme  Harnishr.  Herr,  98  Pa.  St.  7  ;  Rush  v. 

Ct.)  12   N.  Y.  Supp.  414;  Williams  v.  Able,  90  Pa.  St.  153  ;  Johnson  v.  Cum- 

Allen,  7  Cow.  (N.  Y.)  316;   Stowits  v.  misky,  8  W.  N.  C.  (Pa.)  356 ;  Gilpin  v. 

Troy    Bank,   21    Wend.   (N.    Y.)    186;  Howell,  5  Pa.  St.  41;  Ins.  Co.  v.  Bank, 

Goodrich  v.  James,    i   Wend.  (N.  Y.)  12  W.  N.  C.  (Pa.)  251;  Harris  v.  Chris- 

289;  Thompson   v.  Knickerbocker   Ice  tian,  10  Pa.  St.  233.     For  bills  held  to 

Co.  (C.  PI.)  16  N.  Y.  St.  Rep.  738,  2  N.  be  defective  see  Buckner  v.  Meredith, 

Y.  Supp.  18;  Stern  v.  Ladew,  (Supreme  i    Brew.  (Pa.)  306 ;    Newlin   v.   Arm- 

Ct.)  22  N.  Y.  Supp.  116.  strong,  8  W.  N.  C.  (Pa.)  255. 

For    forms    of     defective    bills    see  Tezif.  —  For   forms  of  bills  of  par- 

Moran  v.  Morrissey,  18  Abb.  Pr.  (N.  Y.  ticulars  held  to  be  sufficient  see  Hays 

C.  PI.)  131;  Bates  V.  Wotkyns,  2  How.  v.    Samuels,    55    Tex.    560;    Waul    v. 

Pr.  (N.  Y.  Supreme  Ct.)  18;  Baremore  Hardie,  17  Tex.  553.     For  form  of  de- 

V.  Taylor,  52  N.  Y.  Super.  Ct.  449.  fective    bill  see   Ralston   v.  Aultman, 
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2.  In  Actions  for  Divorce.^ 

Ponn  No.  4336. 

^""^  ^^:/£^'^'      I     In  the  Gmri  of  Common  PUas  of  Clust4r 
>>&«  2>^f«spondent.  f        bounty.     No.  «». 

Jane  Doe^  the  libelant  above  named,  has  applied  for  a  divorce 
from  John  DoCy  the  respondent  above  named,  on  the  ground  of  {Here 
state  the  ground  Jor  which  a  divorce  is  sought ^  as  for  adultery)^  charging 
and  alleging  that  the  said  respondent  did  {Here  set  out  the  /cuts ^  includ- 
ing the  timeSy  places,  names  of  persons  and  circumstances  necessary  to 
inform  the  respondent  of  the  cuts  constituting  the  ground  for  divorce), 

Oliver  Elsworth,  Attorney  for  the  Libellant. 

3.  In  Actions  of  IlJectment.^ 

Form  No.  4327. 

Essex  Circuit  Court. 
Richard Roe^\     In  Ejectment. 
TohnDoe      \     ^*^^  ^^  Particulars. 

Please  take  notice  that  the  following  is  a  bill  of  particulars  of  the 
claim  or  title  of  John  Doe,  the  plaintiff  above  named,  in  and  to  the 

(Tex.   Civ.  App.  1894)  26  S.  W.   Rep.  has  not,  upon  cause  shown,  extended 

746.  time  for  the  filing  of  the  bill  of  partica- 

Yennont.  —  For  form  of  bill  of  par-  lars.     Bright.   Pur.   Dig.  Pa.  (1894),  p. 

ticulars  see  Hodges  t/.  Rutland,  etc.,  R.  687,   §   19.      In   Philadelphia   the    rule 

Co.,  29  Vt.  220.  shall  be  of  course  before  answer  filed, 

Yizgixda.  —  For  a  bill  of   particulars  but  thereafter  no  rule  shall  be  entered 

see  Moore  v.  Mauro,  4  Rand.  (Va.)488.  unless  specially  allowed  by  court,     i 

Waibington.  —  For  defective   bill    of  Brewst.   Pr.  (Pa.),  p.  453,  §911.     Sec 

particulars    see    Isham   v.     Parker,    3  also  supra^  note  I,  p.  477,  part  relat- 

Wash.  775.  ing  to  bills  of  particulars  in  divorce 

Wait   Yirgiida.  —  For  bills    of    par-  cases, 

ticulars  see   Abell    v.   Penn    Mut.   L.  The  libellant  in  the  bill  of  particulars 

Ins.  Co.,  18  W.  Va.  402  ;  Enos  t/.  Stans-  should  furnish  the  names,   residences 

bury,  18  W.  Va.  480.  and     occupations     of    the    witnesses. 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat.  Brinckle  v.  Brinckle,  10  Phila.(Pa.)i44. 

(1889),  g  2672.    For  a  bill  of  particulars  The  defendant  should  be  required  to 

see   Burnham  v.   Milwaukee,  69  Wis.  specify   the   time,   place    and    circam- 

379  stances  of  the  cruelties  alleged  as  mat- 

trnitad  States.  —  For  Forms  of  bills  of  ters  of  defense.     Butler  v.   Butler,   i 

particulars  see  Chesapeake,  etc..  Canal  Pars.  Eq.  Cas.  (Pa.)  329. 

Co.  V.  Knapp,  9  Pet.  (U.  S.)  541 ;  Gar-  2.  Miss.  Anno.  Code  (1892),  §   1652; 

field  V.  Paris,  96  U.  S.  557  ;  Church  v.  2  N.  J.  Gen.  Sut.  (1895),  p.  1285,  §  26. 

Speigelberg,  33  Fed.  Rep.  158.  See  also  supra^   note   i,    p.  477,    part 

England.  —  See  form  of  bill  in  Prich-  relating  to  bills  of  particulars  in  eject- 

ard  V.  Nelson,  16  M.  &  W.  772.  ment  cases. 

1.  If  any  suit  for  divorce  be  pending,  8.  If  thelTameandStjleof  thsdifaidaBt 

the  respondent  may,  at  any  time  after  below,  as  set  forth  in  the  bill  of  particu- 

return  day,  enter  a  rule  upon  the  libel-  lars,  do  not  entirely  correspond    with 

lant  to  furnish  a  bill  of  particulars  of  the  name  given  in  the  record,  it   is  not 

the  cause  of  action,  and  if  the  same  be  error,  for  a  bill  of  particulars  served 

not  furnished  within  thirty  days  after  forms,  no  part  of  the   record.      State 

service  of  rule  the  court  shall  enter  a  Methodist  Church  v,  Gordon,  31   N.  J. 

judgment  nonpros,^  provided  the  court  L.  264. 
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premises  mentioned  and  set  out  in  said  plaintifTs  declaration,  which 
said  bill  of  particulars  contains,  and  is  an  abstract  of  the  documentary 
evidence  pertaining  to  the  said  title  so  far  as  the  said  plaintiff  intends 
to  introduce  and  give  such  evidence  at  the  trial  of  this  cause.  (Jlen 
set  out  in  separate  paragraphs  description^  including  the  various  documents 
intended  to  be  given  in  evidence^  such  as  mortgages^  deeds^  etc,^  including 
their  dates^  the  parties  thereto,  the  witnesses^  the  place  of  record,  etcJ)^ 

Oliver  Elsworth,  Attorney  for  the  Plaintiff. 

Dated  at  Newark,  July  the  6th,  i8P7. 

'lo  Jeremiah  Mason,  Attorney  for  the  Defendant 

4.  Proceedinsrs  to  Enforce  Mechanic's  Lien.' 

Form  No.  4328. 

(Precedent  in  Donnelly  v.  Libby,  i  Sweeny  (N.  Y.)  262.)' 
The  Superior  Court  of  the  City  of  New  York. 

Thomas  Donnelly,  Claimant  and  Plaintiff, 

against 

/.  S,  Libby,  Owner  and  Defendant. 

Statement  of  claim,  and  bill  of  particulars  of  mason  and  flagging 
furnished,  work  done,  and  materials  furnished,  and  items  of  lien, 
sold  and  delivered,  done  and  furnished  to,  and  delivered  and  used, 
and  put  into  the  building  erected  and  owned  by  J,  S,  Libby,  on  the 
premises  hereinafter  described,  in  pursuance  of  a  contract  made 
between  said  J,  S.  Libby,  owner,  and  Thomas  Donnelly,  which  said 
lot  and  premises  are  described  as  follows:  and  is  situated  in  the 
Twenty-first  Ward  of  the  City  of  New  York,  on  the  westerly  side  of 
Fourth  avenue,  beginning  at  a  point  twenty-five  feet  east  of  a  corner 
formed  by  the  intersection  of  Fourth  avenue  and  Twenty-seventh 
street,  thence  north  one-half  of  the  block,  thence  east  twenty- five  feet, 
thence  south  one-hcUf  of  the  block,  thence  west  twenty-five  feet,  being 
the  same  premises  described  in  a  lien,  filed  in  the  office  of  the  Clerk 
of  the  City  and  County  of  New  York,  on  the  twenty-eighth  day  of  Sep- 
tember, \W8,  by  the  above-named  claimant,  against  J,  S.  Libby,  upon 
said  building  and  lot.  Thomas  Donnelly, 

By  D,  M,  Porter,  his  Attorney. 

To  mason  and  flagging  work  done  at  No,  S70  Fourth  avenue: 
Aug.  17,    One  and  one  fourth  day  of  a  mason,  at  $5  per  day . . .  $^.i85 
{etc,  itemizing  the  dates,  the  services  performed  and  materials  furnished^ 
and  amounts  charged  for  same  as  set  out  in  t?u  precedent,) 

1.  ThA  Bill  ihall  liiAliidA  aa  Abttnet  of  plaintiff  is  not  required  to  give  notice 

such  documentary  evidence  of  title  as  to  his  adversary  of  the  documents  which 

the  party  may  intend  to  give  in  evi-  he  may  be  compelled  to  use  in  rebuttaL 

dence  on  the  trial,  stating  where  such  Miller  v.  Mead,  39  N.  J.  L.  538. 

documents  are  recorded,  if  recorded;  or  2.  See  supra^  note  i,  p.  477,  part  re- 

if  not  recorded  it  shall  include  copies  lating  to  bills  of   particulars  in  me- 

of  such  as  are  in  the  parties'  possession  chanic's  lien  cases.     Consult  also  the 

with  the  name,  or  names,  of  the  sub-  title  Mechanics*  Liens. 

scribing  witness,  or  witnesses,  if  any.  8.  This  was  a  bill  of  particulars  fur- 

2  N.  J.  Gen.  Stat.  (1896),  p.  1385,  ^  26;  nished  under  the  N.  Y.  Mechanic's  Lien 

and  like  statutory  provision  in  Miss,  act  of  1863.    Consult  present  statute, 

Anno.  Code  (1892),  %  1653.    But  the  Birds.Rev.Sut.N.Y.(i896),p.  I953,g3. 
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Porm  No.  4329. 

^l^\^^'    \     If^  i^  Cifurt  of  Common  Fleas  of  Chester  C&unfy, 
RtTTRoe]        >/-K  term.  18^7.     No.  «>^. 

The  following  is  and  constitutes  a  bill  of  particulars  of  the  work 
done,  labor  performed,  materials  furnished  by  John  Doe^  the  plaintiff 
above  named,  in  and  about  the  erection  and  construction  of  the 
building  owned,  or  reputed  to  be  owned,  by  Richard  Roe,  the  above 
named  defendant,  mentioned  and  described  in  said  plaintiff's 
mechanics'  claim  heretofore  filed  in  the  office  of  the  prothonotary 
of  Chester  county,  to  which  said  claim  this  bill  of  particulars  is 
appended  and  with  it  filed,  to  wit,  {Here  give  an  itemized  account  of  the 
labor  performed  or  the  matericUs  furnished,  or  both,  as  the  ccue  may  be.y 

5.  Verlflcation  of  Bill.^ 

Form  No.  4330. 

City  and  County  of  New  York,  ss. 

John  Doe  being  duly  sworn  says,  that  he  is  the  plaintiff  in  this 
action,  and  that  the  foregoing  is  a  complete  and  correct  bill  of  par- 
ticulars of  the  demand  of  the  plaintiff  in  this  action  referred  to  in 
the  complaint  herein,  and  that  he  believes  said  bill  of  particulars  to 
be  true.'  John  Doe. 

Sworn  to  before  me  this  f^th  day  of  April,  A.  D.  i897. 

William  Johnson, 
Notary  Public,  New  York  County. 

IN  PROCEEDING  TO  FORECLOSE  MECHANIC'S  LIEN. 

Form  No.  4331. 

(Precedent  in  Grey  v,  Vorhis,  8  Hun  (N.  Y.)  612.) 

Steuben  County,  ss. 
Elliott  Z.  Grey ,  ss.     The  above  named  claimant  being  duly  sworn 

1.  For  a  bill  of  particulars  annexed  and  rules  of  court  verified  bills  are 
to  a  claim  for  materials  furnished  and  required,  as  in  Connecticut,  by  Gen. 
labor  done  see  Fahnesiock  v.  Speer,  Rules  of  Practice  (1890),  VII.,  §  2,  and 
92  Pa.  Si.  147.  in  Iowa  by  the  Code  (1888),  §  2713. 

2.  The  rule  is  that  the  bill  should  be  For  forms  of  verification,  generally, 
verified  where  the  original  pleading  is  consult  the  title  Verification. 
verified.  Dennison  v.  Smith,  i  Cal.  8.  The  bill  of  particulars  must  be 
437  ;  Whithers  v.  Toulmin,  13  Civ.  verified  by  the  party's  afildavit  to  the 
Proc.  Rep.  (N.  Y.  City  Ct.)  i ;  McCar-  effect  that  he  believes  it  to  be  rue.  or 
ron  V.  Sire,  14  Civ.  Proc.  Rep.  (N.  Y.  by  the  affidavit  of  his  agent  or  attorney 
City  Ct.)  252 ;  Paine  v.  Smith,  32  Wis.  if  the  facts  are  within  the  personal 
335.  But  the  bill  need  not  be  verified  knowledge  of  the  agent  or  attorney,  or 
where  the  order  therefor  is  silent  the  party  is  not  within  the  county 
upon  the  question.  Shankland  v.  where  the  attorney  resides,  or  the 
Bartlett,  15  civ.  Proc.  Rep.  (N.  Y.  Su-  party  is  not  capable  of  making  the  affi- 
preme  Ct.)  24.  davit.     N.  Y.  Code  Civ.  Proc,  §  531 ; 

By  the  provisions  in  some  sututes    Birds.  Rev.  Stat.  (1896),  p.  2282,  §  54. 
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says,  that  the  bill  of  particulars  above  mentioned  is  in  all  respects 
tme  to  the  best  of  his  knowted^^  and  bdief.^  E,  X.  Grty. 

Sworn  to  and  subscribed  before  me  ) 
this  ISih  day  of  Fekruary,  i87J.  J 

/.  If.  Comolas^  Justice  of  the  Peace. 


IV.  PUlTHm  BILL.* 

1.  Affldavit. 

1.  The  bill  of  particulars  in  cases  of  hahne,  41  N.  Y.  Sup.  Ct.  353;  Schwartz 
foreclosure  of  mechanics'  liens  under  v.  Greene,  30  Civ.  Proc.  Rep.  (N.  Y. 
the  N.  Y.  Act  of  1873,  c.  481,  %  10,  may  Supreme  Ct.)  431;  O'Connell  v.  Sum- 
be  "verified  by  the  oath  of  the  claim-  mers,  5  W.  N.  C.  (Pa.)  149;  Fuller  v. 
ant  or  his  attorney,  to  the  effect  that  Claflin,  93  U.  S.  14.  As  where  the 
the  same  is  true,"  and  this  form  of  dates  of  the  items  in  the  first  bill  were 
Teriflcation  was  sustained  as  sufficient,  omitted.  Goodwin  v.  Walls,  53  Ind. 
Grey  ».  Vorhts,  8  Hun  (N.  Y.)  612.  a68.  Or  where  plaintiff  has  previously 
But  compare  the  form  of  verification  served  a  defective  bill  though  the 
prescribed  by  the  N.  Y.  Code  Civ.  defendant  was  not  primarily  entitled  to 
'^^^•>  §S3i ;  Birds.  Rev.  Stat.  (1896),  p.  a  bill,  it  appearing  that  a  further  bill 
^}}^  §54-  Also  compare  the  pro-  will  facilitate  the  defendant.  Longden 
▼ision  relating  to  mechanics'  liens  re-  v.  Brown,  7  Civ.  Proc.  Rep.  (N.  Y. 
quiring  a  *' notice  of  claim  stating  the  Super.  Ct.)  130. 

residence  of  claimant,  verified  by  the  The  ordering  of  a  further  bill  rests 

claimant,  the  oath  or  affirmation  stating  within    the    discretion    of    the    court. 

the  amount   claimed    from    him  due,  Ward  v,  Littlejohn,  17  Civ.  Proc.  Rep. 

and  if  not  due  when  it  will  be  due,  (N.   Y.  Supreme  Ct.)  179;  Longden  v. 

giving  the  amount  of  the  demand,"  Brown,  7  Civ.   Proc.   Rep.  (N.  Y.  Su- 

etc.    Birds.  Rev.  Sut.  (1896),  p.  1952,  preme  Ct.)  130;  N.  Y.  Code  Civ.  Proc., 

$3.  S  531;  Birds.  Rev.  Stat.  (1896),  p.  2282, 

t.  The  court  may,  in  proper  cases,  §  54. 

direct  a  further  bill  of  particulars  to  be  A  further  bill  should  not  be  required 

furnished.     Consult  the  list  of  statutes  when  the  giving  of  it  would  re<^uire 

cited  jtf/ra,  note  I,  p.  477.  the  party  to  do  what  is   impossible. 

Itaanad. —  It  is  not  necessary  to  make  Dueber  Watch  Case  Mfg.  Co.  v.  Amer- 

a  new  and  specific  demand  for  a  further  ican  Waltham  Watch  Co.,  29  Abb.  N. 

bill.    It  is  sufficient  to  return  the  first  Cas.  (N.  Y.  Supreme  Ct.)  412.    Or  where 

bill  and  demand  that  the  former  order  plaintiff  has  amended  his  complaint  to 

be  complied  with.    Ward  v.  Littlejohn,  set  up  a  cause  of  action  for  exactly  the 

17  Civ.   Proc.    Rep.    (N.    Y.  Supreme  same  services  as  in  his  former  com- 

Ci.)   179.     For    form    of  demand    for  plaint.     Duffy  v,  Ryer,  (City  Ct.)  43  N. 

further  copy  of  an   account    see  the  V.  St.  Rep.  796.    Or  after  trial,  before  a 

title  Accounts  and  Accounting,  vol.  referee,  has  commenced.     Cadwell  v. 

i»  P-  307.  Form  No.  466.  Goodenough,  28  How.  Pr.  (N.  Y.  Super. 

Dtmrrer. — Objection  cannot  be  uken  Ct.)  479  ;  2  Robt.  (N.  Y.)  706.   Or  where 

by  demurrer  to  a  bill  of  particulars  on  defendant    is  able  to  answer  without 

account  of  its  insufficiency  or  want  of  further  particulars  of  plaintiff's  claim. 

explicitness.     Bartholomew   County  v.  Hoeninghaus    v.   Chaleyer,    (Supreme 

Ford,  27  Ind.  17;  Abell  v.  Penn    Mut.  Ct.)22  N.  Y.  St.  Rep.  529.    Or  where  the 

L.  Ins.  Co.,  x8  W.  Va.  401.  motion  is  made  after  the  bill  has  been 

Kotion.  —  Where  the  bill  is  not  suffi-  reached  and  the   plea  of    set-off  has 

ciemly  explicit,  a   motion    should    be  been  on  file  for  seven  weeks.     Fowler 

made  for  a  more   specific   or   further  v.  Meyers,  59  111.  App.  248. 

bill.    Providence  Tool  Co.  v.  Prader,  Defendant's  proper  course  is  to  move 

32Cal.  634;  McCarthey  v.  Mooney,  41  for  a  further  bill  of  particulars,  not  for 

111.  300;  Goodwin   V.  Walls,    52    Ind.  a  dismissal,  where  plaintiff  has  omitted 

26S;  Buckeye  Tp.  v.  Clark,  90  Mich,  the  particulars  as  to  one  cause  of  ac- 

432:  Minneapolis  Envelope  Co.  v.  Van-  tion  in  response  to  defendant's  demand 

Strom,  5x  Minn.  512;  Schile   r.  Brok-  for  a  bill  of    particulars.      Virtue   v. 
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Form  No.  4333. 

(  Title  of  court  and  cause  and  statement  of  venue  as  in  Form  No,  4£96y 
Richard  Roe  being  duly  sworn  upon  his  oath  according  to  law,  says: 

I.  That  he  is  the  defendant  in  the  above  entitled  cause. 

II.  TYidX  John  DoCy  the  plaintiff  in  the  above  entitled  cause,  served 
upon  said  defendant  of  his  own  accocd  (or  on  defendants  demand^ 
or  in  obedience  to  an  order  of  court)  a  bill  of  particulars  in  this  action^ 
a  copy  of  which  said  bill  is  hereto  annexed. 

III.  That  said  bill  of  particulars  is  so  defective  and  insufficient 
that  defendant  is  unable  to  properly  and  safely  answer  or  other- 
wise plead  in  this  cause  for  the  follpwing  reasons,  to  wit:  {Here 
specify  the  defects  in  the  first  bill  of  particulars.) 

IV.  That  a  further  and  more  specific  bill  of  particulars  in  this 
action  is  necessary  and  material  to  the  defendant  herein,  that  he  may 
safely  answer  or  otherwise  plead  in  this  action  for  the  following 
reasons,  to  wit:  {State  the  reasons  as  in  the  affidavit  for  the  first  bill.Y 

Richard  Roe. 
Sworn  to  this  first  day  of  May^  iW7, 

William  Johnson^  Notary  Public  New  York  County. 

2.  Notice  of  Motion.^ 

Form  No.  4333. 

{Title  of  court  and  cause  as  in  Form  No.  J^SOJ^  and  continuing  as 
therein  down  to  *^  requiring  him  to  furnish  and  serve  upon  the  defend- 
ant a  further  bill  of  particulars  of  the  plaintiff's  demand  or  claims 
in  this  action,  as  follows,  to  wit:  {Here  specify  the  further  information 
sought  to  be  obtained)  or  for  such  other  or  further  relief  as  may  be 
just,  with  costs  of  this  motion.' 

Dated  at  New  York  August  the  tlst,  1897. 

Jeremic^  Mason^  612  Nassau  Street,  New  York^ 
Attorney  for  the  Defendant. 
To  Oliver  Elsworth^  Esq., 

Attorney  for  the  Plaintiff. 

8.  Motion.^ 

Beacham,  (City  Ct.)  41  N.  Y.  St.  Rep.  not  call  for  more  than  was  required  by 

466.  the  order  for  the  original  bill.     Mason 

1.  N.  Y.  Code  Civ.  Proc.gssi;  Birds,  v.  Ring,  10  Bosw.  (N.  Y.)  598.  But 
Rev.  Stat.  (1896),  p.  2282,  §  54.  should  point  out  the  defects  in  the  first 

2.  For  form  of  notice  of  motion  for  bill  and  wherein  further  information  is 
further  account  see  the  title  Accounts  necessary.  Conner  v.  Hutchinson,  17 
AND  Accounting,  vol.  i,  p.  307,  Form  Cal.  279 ;  Wiggins  v.  Guthrie,  loi  N. 
No.  467.  For  forms  of  notices  of  mo-  Car.  661 ;  Kellogj^  v.  Paine,  8  How.  Pr. 
tions,  generally,  see  the  title  Motions.  (N.  Y.  Supreme  Ct.)  32^. 

For  forms  of  notices  of  motions  for  first  4.  For  forms  of  motions,  generally, 

bill  of  particulars  consult  Forms  Nos.  see  the  title  Motions.      Consult  also 

2014  to  2017.  Forms  Nos.  2023  to  2035  for  motions 

8.  N.  Y.    Code   Civ.   Proc.,    §  531 ;  for  first  bill  of  particulars,  which  do 

Birds.  Rev.  Stat.  (1896),  p.  2282,  g  54.  not  differ  materially  from  motions  for 

A  motion  for  a  further  bill  should  a  further  bill. 
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PonttNo.4334. 

{TUU  of  court  andcauso  as  in  Form  No.  4S1S.) 

And  now  comes  the  defendant,  by  Henry  B.  Huichings  his  attorney, 
and  moves  the  court  for  an  order  requiring  the  plaintiff  to  furnish  a 
further  bill  of  particnbM  in  this  cause  for  the  reasons  set  forth  in  the 
affidavit  hereto  annexed.^ 

Henry  B.  Huichings^  Attorney  for  Defendant. 

4.  Order.' 

Form  No.  4335* 

(  Title  of  court  and  came  as  in  Form  No.  43 IS*") 

Upon  the  pleadings  and  proceedings  herein,  and  upon  the  affidavit 
filed  with  this  motion,  it  is  now  ordered  by  the  court  that 
/oAn  Doe,  plaintiff  herein,  do  deliver  to  Richard  Roe^  the  defendant 
herein,  or  his  attorney,  such  a  further  bill  of  particulars  as  may  be 
necessary  for  the  information  of  the  defendant  herein,  to  wit:  (Here 
should  be  stated  such  particulars  as  the  court  may  see  fit  to  embrace  in  the 
^le.)  W.  A.  Jones,  Clerk. 

Form  No.  4336* 

(<Title  of  court  and  cause  as  in  Form  No.  43 Id.) 

On  motion  of  Henry  B.  Hutchings^  the  attorney  for  defendant  in  the 

^-f^ve  entitled  cause,  it  is  now  ordered  by  the  court  that  John  Doe, 

H^^  plaintiff  herein,  do  deliver  to  Richard  Roe^  defendant  herein,  or 

fo^  attorney,  such  a  further  bill  of  particulars  as  may  be  necessary 

jv|f^^e  further  information  of  the  defendant  herein,  to  wit:  (Jlere 

^^^d  3^  stated  such  particulars  as  the  court  may  see  fit  to  embrace  in  the 

W.  A.  Jones,  Clerk. 

y.  AMENDMENT  OF  BILL.' 


^/<J) 


^*  Homer's  Ind.  Stat.  (1896),  ^363.       VII.,  g  i;  Grether  v.  Klock,  39  Conn. 
••   ^or  form  of  order  for  further  ac-    135. 
coant:     ^ee  the  dtle  Accounts  and  Ac-        (7^<>r^*a.  —  Fielder  v.  Collier,  13  Ga. 


^r*^^?*^»   vol.   I,  p.   308,    Form    No.  496. 

4^-     Consult  also  Forms  No.  2oa6  and  ///iVkw j.  —  Waidner  v.  Pauly,  141  III.' 

*^»  '••'Ixich  do  not    differ    materially  442. 

froia  orders  for  a  further  bill ;  thus  an  Iowa,  —  Miller's  Code  (1888),  g  2713. 

^™     i«t   New  York  for  a  further  bill  Kansas.  —  Gen.  Stat.  (1889),  g  4^; 

JJ'     ^«  drawn  by  inserting  the  word  Teberg  v.  Swenson,  32  Kan.  224.     For 

rS^    ^''"    bcf^"  ^he  words  "bill  of  illustrations  of  amended  bills  of  par- 

?*«  ^^l^rs"  wherever  the  latter  occur  ticulars  see  Fultz  v.  Wimer,  34  Kan. 

to'orm  jiq  ^ay^   For  forms  of  orders,  576;  School  Dist.  No.  73  v.  Dudley,  28 

F^^'^Uy,   see   the   title  Orbbks  and  Kan.  162. 

*p^^.  Maine.  —  Towle  v.  Blake,  38  Me.  528. 

jii*^'"    torm  of  an  order  for  a  farther  Massachusetts,  —  Babcock  v.  Thomp- 


bill  of 


IMirticalars  see  Burr.  App.  228.    son,  3  Pick.  (Mass.)  446. ' 


r^.  ^'"«d5^.  —  Phelps 'r.    Spruance,  i    Miss.  10. 
^"  ^  X4.  Nebraska.  —  Consol.  Sut.  (1893),  % 

^c^HcMt. -^Gea.  Rules  Pr.  (1890),    5423. " 
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1.  JJBdaTlU 

John  M.  Macomb  \ 
against  > 

John  F.  Preniis.    ) 
County  of  Wayiu,  ss. 
John  M.  Mcuomby  of  the  county  of 
according  to  law  upon  his  oath  deposes  a 

I.  That  he  is  the  plaintiff  in  the  above 

II.  That  he  has  fully  and  fairly  statei 
Oliver  Elswortk,  Esquire,  his  counsel  thei 
Main  street,  in  the  city  of  Detroit,  and  tha 
that  the  bill  of  particulars  heretofore  ser 
plaintiff  on  John  F.  Prentis,  the  defendant 
requires  to  be  amended  in  this,  to  wit:  (^Het 
ment  stating  why  it  was  admitted  in  the  origi 

III.  That  said  proposed  amendments  at 
for  claims  which  ought  justly  to  be  allowi 
of  this  action. 

Subscribed  and  sworn  to  before  me  Mi 

Charles  T.  fVilh 

Coun 


2.  Order  to  Show 

Form  No.  433 8 

John  M.  Maeomh  \ 

against  > 

John  F.  Prentis.  \ 

On  service  of  this  order  and  a  copy  of  1 
order  is  granted,  let  John  F.  Prentis,  the 
his  attorney,  show  cause  before  me  at  r 
Detroit,  on  the  t^lh  day  of  May,  i8«^  at 

Nttv  Jtriey.  —  Gen.  Slat.  (1896),  p.  ticulan 
13B5,  g  37:  Tillou  V.  Hutchinson,  tj  amendi 
N.  J.  L.  178.  coun  < 

.Wn.  Vorl:  —  Case  p.  Pilaris,  106  N.  (i8qa),  j 
Y.  114.  The  bill  may  be  amended  at  AtCe 
the  close  of  the  evidence.  Paxsons  v.  could  n 
Sunon.  66  N.  Y.  9a.  court. 

Ohio.  —  Rev.  Slat.  <i8q4),  g  65*8! 
fVesI  yirffi>ua.—AadersoD    v.    Ka- 
nawha Coal  Co..  la  W.  Va.  536. 

(Viseamin. — Cudworth  v.  Gaynor, 
76  Wis.  396. 

A  Reftree  may  allow  a  bill  to  be 
amended.  Willmms  v.  Davis,  7  Civ. 
Proc.  Rep.  (N.  Y,  Supreme  Ct.)  aSi. 

In   Ejectment  Suits   the  bill  of  par- 


I.  Fc 

bill  of 
Amemd 

tiQ4  to 

Tfo 

iao4  to 
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noon,  why  the  bill  of  particulars  hj  J&kn  Macomb^  the  plaintiff  above 
named,  heretofore  furnished  to  the  said  defendant  in  this  cause,  should 
not  be  aineaded  in  the  way  and  maftaer  as  specified  and  asked  for  in 
said  affidavit,  and  it  is  further  ordered  that  in  the  meantime  let  all 
the  proceedings  in  this  cause  be  and  they  are  hereby  stayed. 
Dated  at  Detroit^  May  the  Wh,  i8&^ 

7*.  M,  C,  Circuit  Judge. 

VI.  PBBCLUDINO  BYIMKGI.^ 

1.  Affidavit.^ 
2.  Notlee  of  Motion.' 

Form  No.  4339. 

{Title  of  court  and  cause  cu  in  Form  No.  4304^  and  continuing  as 
therein  down  to  *)  precluding  the  said  plaintiff  from  giving  evidence 
on  the  trial  of  this  cause  of  the  following  matters  alleged  in  his 
complaint  {or  other  pleadings  as  the  case  may  be\  to  wit:  (State  the  mat- 
ters not  stated  or  which  though  stated  were  not  stated  with  sufficient  defi- 
mteness\  and  for  such  other  and  further  relief  as  to  the  court  may 
seem  just  and  proper. 
Dated  at  New  York,  August  10th,  i8P7. 

Jeremiah  Mason,  612  Nassau  street, 

New  York,  Attorney  for  the  Defendant. 
To  Oliver  Elsworth,  52  William  Street, 

New  York,  Attorney  for  the  Plaintiff. 

1.  Tkilvre  to  Vila  a  Bill  of  Pirtionlan  filing  party,  if  the  plaintiff,  shall  be 

when  required  by  statute  or  order  of  barred  of  all  claim  under  his  declara- 

court  may  preclude  the   introduction  tion.     If  the  defaulting  party  is  de- 

of  evidence.     3  Encyc.  of  PI.  and  Pr.  fendant,  he  shall  be  barred  from  all 

539.  claims  under  his  plea  or  notice  unless 

By  the  statutes  or  rules  of  court  in  the  court,  or  judge  in  vacation,  extends 

some  jurisdictions  such  a  failure  con-  the  time. 

stitutes  a  ground  for  a  nonsuit  or  dis-  As  to  whether  failure  to  give  a  bill  of 

missal.     3  Encyc.  of  PI.  and  Pr.  539;  particulars  operates  as  a  stay  of  pro- 

Ga.  Code  (1895),  §  5642,  providing  for  ceedings  or  not,  see  3  Encyc.  of  PI.  and 

loss  of  term  and  nonsuit;  Mass.  Super.  Pr.  538. 

Ci.  Rule  XI v., providing  for  striking  de-  An  order  for  the  delivery  of  particu- 
fective  bills  from  the  files  and  nonsuit;  lars,  unless  it  is  so  expressed]  therein, 
Wayne  Co.  (Mich.)  Circuit  Ct.  Rule  does  not  operate  as  a  stay  of  proceed- 
No.  4,  §  B,  providing  for  nonsuit  or  ings.  Doe  v.  Roe,  13  M.  &  W.  691 ;  2 
the  filing  of  a  more  particular  bill;  D.  &  L.  673 ;  14  L.  J.  Exch.  loi.  Nor 
Rules  of  Court  of  Com.  PI.  Philadelphia  suspend  the  time  for  pleading.  Hiffer- 
County  (Pa.),  Rule  XXXI.,  §  128,  and  man  v.  Langelle,  2  B.  &  P.  363. 
Rules  of  Court  of  Com.  PI.  Fayette  2.  In  the  title  Accounts  and  Account- 
County  (Pa.),  Rule  XXXII.,  §  4,  pro-  ing,  vol.  i,  p.  309,  Form  No.  470,  is  an 
Tiding  for  a  nonsuit;  R.  I.  Gen.  L.  affidavit  in  support  of  a  motion  to  pre- 
(1896),  p.  821,  §9,  providing  for  a  dis-  elude  evidence  of  an  account  which  may 
missal  upon  motion.  easily  be  adapted  to  actions  not  of  ac- 

If  the  bill  of  particulars  provided  for  count  in  which  an  order  is  asked  to 

in  2  N.  J.  Gen.  Stat.,  2572,  §236,  is  not  preclude  evidence, 

filed    within    the    time   required,  the  8.  For  form  of  notice  of  motion  to 
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8.  Order.^ 

preclude  erldence  of  matteiB  pertaining  For  the  forms  of  orders,  generally^ 
to  an  account  see  the  title  Accounts  consult  the  title  Orders  and  Rules. 
AND  Accounting,  vol.  i,  p.  508,  Form  Heeessitj  fnr  Order.  —  An  order  pre- 
No.  469.  For  the  forms  ol  notices  of  eluding  evidence  should  be  obtained 
motion,  generally,  see  the  title  Motions,  rather  than  to  ask  for  an  exclusion  of 
1.  The  form  set  out  in  the  title  Ac-  the  evidence  for  the  first  time  at  the 
COUNTS  AND  ACCOUNTING,  vol.  I,  p.  310,  trial  of  the  cause.  McCantry  v.  Mt.  Te- 
Form  No.  471,  is  an  order  precluding  a  carte  Land,  etc.,  Co.,  no  Cal.  687. 
party  from  giving  evidence  of  an  ac-  Moore  r.  Belloni,  42  N.  Y.  Super.  Ct. 
count  which  may  easily  be  adapted  to  184;  White  Hall,  etc.,  R.  Co.v.  Myers, 
the  circumsunces  of  any  case  in  which  16  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  34. 
an  order  is  asked  to  preclude  a  party  But  compare  the  rule  in  Minnesota  as 
from  ffivinff  evidence  for  a  failure  to  noticed  in  the  title  Accounts  and  Ac- 
furnish  a  bill  of  particulars.  counting,  vol.  1,  pp.  306,  307. 
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BILLS  OF  PEACE.* 

i.  to  establish  a  common  right,  509. 

ii.  to  restrain  thr  reitrration  at  law  of  an  unsugcrssful 
Claim,  514. 

l  to  establish  a  common  right.' 

Form  No.  4340. 

(Precedent  in  Waddingham  v.  Robledo,  6  N.  Mez.  348.)  ' 

[To  the  Honorable  the  judge  of  the  District  Court  of  the  County  of 

San  Miguely  in  the  Territory  of  New  Mexico  :]* 

Your  orators,  Wilson  Waddingham  and  Julius  G,  Day^  both  resi- 
dents of  the  county  of  New  Haven  and  state  of  Connecticut^  Louis 
Sulzbacher^  a  resident  of  the  county  of  San  Miguel  and  territory  of 
New  MexicOy  and  Thonuis  B,  Catron^  a  resident  of  the  county  of 
Sania  Fe  and  territory  aforesaid,^  bring  their  bill  of  complaint  against 

1.  Vatore  and  Oljaet  of  thaBfll. — A  674,  the  bill  made  out  a  case  of  equi« 

bill  of  peace  is  designed  to  secure  re-  table  cognizance  which  averred  substan- 

pose  from  perpetual  litigation,  to  pre-  tially  that  the  defendants  were  in  part 

Tent    a  multiplicity   of  suits,  and   to  possession  of   land  claimed  by  com- 

restrain  oppressive  or  useless  actions,  plainants,  and  to  which  complainants 

Swift  V.  Larrabee,  31  Conn.  228 ;  Alle-  had  established  their  title  by  various 

{hany,  etc.,  R.  Co.  v,  Weidenfield,  5  actions  at  law  against  persons  in  the 

[isc.  Rep.  (N.  Y.  Supreme  Ct.)  43.  same  situation  as  the  defendant;  that 

The  bill  is  used  in  two  classes  of  the  defendants  were  committing  con- 
cases  :  I.  To  establish  a  common  right;  tinuous  trepasses  upon  the  land,  and 
3.  To  restrain  the  reiteration  at  law  of  that  while  complainant's  title  was  single 
an  unsuccessful  claim.  Ritchie  v.  Dor-  and  exclusive  as  against  the  defend- 
land,  6  Cal.  33  ;  Patterson  v.  Mc-  ants,  still  it  could  not  be  quieted  with- 
Camant,  28  Mo.  210.  out  numerous  actions  at  law  involving 

S.  Patterson  v,  McCamant,  28   Mo.  the  identical  question  against  all  the 

210 ;  Ritchie  v.   Dorland,    6  Cal.  33 ;  defendants,  the  claim  of   the  defcnd- 

Woodward  v,  Seely,  11  111.  157  ;  Lapeer  ants  as  among  themselves  being  sepa- 

County  V,   Hart,    Harr.    (Mich.)  157;  rate  and  distinct. 

Story's  Eq.  Jur.,  §g  854,  859.  4.  For  the  formal  parts  of  a  bill  in 

8.  The  rightful  owners  of  land  may  equity    in  any  particular  jurisdiction 

maintain  a  bill  of  peace  against  a  num-  consult  the  title  Bills  in  Equity. 

ber  of  persons  who  claim  title  under  an  6.  Partisf  to  tha  Bill. —  Bills  of  peace 

inchoate  grant  from  Mexico,  and  who  of  this  class  may  be  filed  by  a  single 

take  possession  of  and  irrigate  and  im-  plainti£f  or  several  plaintiffs  claiming  a 

prove    the  same,   thus  occasioning  a  right  against  a  numerous  class,  or  by  a 

multiplicity  of  suits  for  improvements  few  of  a  numerous  class  on  behalf  of 

under  the  statute  providing  compensa-  themselves    and    others,   against  one 

tion  for  improvements  on  claims  under  individual  or  several    individuals.    3 

titles  derived  from  such  grant.    Wad-  Encyc.  of  PI.  and  Pr.  557. 

dingham  v.  Robledo,  6  N.  Mex.  347.  Where  the  bill  is  filed  by  one  of  a 

In  Preteca  v.  Maxwell  Land  Grant  numerous  class,  it  must  be  filed  on  be- 

Co.,  4  U.  S.  App.  326,  so  Fed.  Rep.  half  of   himself   and  others  and  not 

609  Volume  3. 


4840.  BILLS  OF  PEACE,  4840. 

Francisco  Robledo^  Francisco  Lucero^  Antonio  Aloncon^  Jose  Apodaca^ 
Feliz  Garcia^  all  residents  of  the  county  of  San  Miguel  ^nd,  the  territory 
of  New  Mexico^  and  also  of  their  agents,  employees,  confederates,  serv- 
ants and  associates,  privy  to,  and  participant  in  the  grievances,  wrongs, 
trespasses,  and  threats  hereinafter  complained  of,  their  names  being 
to  your  orators  unknown,  and  they  being  very  numerous,  so  that  it  is 
impracticable  to  proceed  against  them  at  present  more  specifically  in 
this  suit;  and  2X^0  John  Doldznd  Henry  Dold  and  Mary  Dold^  lately 
residents  of  the  said  county  of  San  Migtul^  but  who  are  now  absent 
from  the  territory  of  New  Mexico^  and  whose  present  places  oi  resi- 
dence are  unknown  to  your  orators;  and  thereupon  your  orators,  com- 
plaining, say  that  heretofore,  to  wit,  in  the  month  of  December,  in  the 
year  eighteen  hundred  and  eighty-seven,  at  the  county  of  San  Miguel, 
territory  of  New  Mexico,  they,  together  with  the  said  John  Bold  and 
Henry  Dold  and  Mary  Dold,  owned,  possessed  and  were  well  seized 
of  in  fee,  and  they,  together  with  the  said  John  Dold  and  Henry  Dold 
and  Mary  Dold,  do  still  own  and  possess  and  are  well  seized  of  in  fee, 
as  tenants  in  common,  all  and  singular  that  certain  tract  or  grant  of 
land  commonly  known  and  called  the  *^ Antonio  Ortiz  6^r<j///,' situate  in 
the  said  county  of  San  Miguel,  and  territory  of  New  Mexico,  which 
was  on  the  twenty-eighth  day  of  June,  A.  D.,  i8iP,  by  the  governor  of 
the  province  of  New  Mexico,  granted  to  one,  Antonio  Ortiz,  and  which 
was  afterward,  to  wit,  on  the  third  ^By  oi  March,  A.  D.,  i8^P,  by  the 
congress  of  the  United  States,  duly  confirmed  as  private  land  claim 
No.  Ji2  to  the  said  original  grantee,  his  heirs  and  legal  representatives, 
under  which  confirmees  your  orators  and  the  said  John  Dold  and 
Henry  Dold  and  Mary  Dold  derived  their  said  title,  possession,  and 
seizin  of,  in,  and  to  the  said  tract  or  grant  of  land,  and  by  whom  your 
orators  and  said  John  Dold  and  Henry  Dold^SiA  Mary  Doldwf^re  duly 
placed  in  possession  of  all  and  singular  the  same  as  owners  thereof, 
long  prior  to  the  commission  of  the  grievances  and  threats  herein- 
after mentioned,  and  which  tract  or  grant  of  land  is  more  particularly 
bounded  and  described  as  follows,  to  wit.  (^Here  follows  a  descrip- 
tion of  the  Antonio  Ortiz  grant,  and  the  allegation  thai  it  contains  one 

merely  in  his  individual  right.     PhiUips  whole  parish,  it  was  necessary  to  make 

V,  Hudson,  36  L.  J.  Ch.  301.  all  the  land  owners  either  plaintiffs  or 

There  must  exist  among  the  several  defendants.     Rudge  v.  Hopkins,  9  Eq. 

individuals  composing  the   numerous  Cas.  Abr.  170. 

class,  or  between  each  of  them   and  Mi^olndflr  of  telgaoU  or  Pirtitt. —  The 

their  single  adversary,  a  common  right  rules  governing  the  technical  bill  of 

or  a  common  title  from  which  all  their  peace  do  not  justify  the  misjoinder  of 

separate  claims  and  all  the  questions  at  subjects  or  parties  m  the  litigation,  yet 

issue   arise.      Randolph  v.   Kinney,  3  the  multiplicity  of  actual  or  threatened 

Rand.  (Va.)  394;  Dilly  v.  Doi^,  3  Ves.  suits   may  justify   the  interference  of 

Jr.  486.      The   bill  will  not  lie  where  equity,  although  the  subject  itself  is 

the  complainant  insists  upon  different  not  of  an  equitable  nature,  provided 

and  divers  rights  against  several  defend-  there  is  sufficient  unity  of  interest  on 

ants,  admitting  the  claims  of  some  and  one  side  or  the  other  to  bring  the  liti- 

denying    those    of    others.      Saratoga  gation   within  the    ordinary   rules  of 

County  r.  Scabury,  11  Abb.  N.  Cas.  equity  pleading.     Bauer  v.  Piatt,   7a 

(N.  Y.   Supreme  Ct.)  461;  Hayden   v.  Hun  (N.  Y.)   326;  New  York,  etc,  R. 

Thompson,  67  Fed.  Rep.  273.  Co.  v.  Schuyler,  17  N.  Y.  5()2.     See  also 

Where  a  bill   was  brought  to  estab-  Louisville,  etc.,  R.  Co.  v.  Ohio  Valley 

lish  a  general  modus  throughout  the  Imp.,  etc.,  Co.,  57  Fed.  Rep.  43. 
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hundred  ana  sixty-three  thousand  nine  hundred  and  twenty-one  and  sixty- 
eight  hundredths  acres,)  And  your  orators  further  show  that  because 
of  the  said  absence  from  the  territory  of  tlie  said  John  Dold  and 
Henry  Dold  and  Mar^-  Dold^  and  of  the  urgency  and  immediate 
necessity,  as  hereinafter  set  forth,  of  seeking  without  delay  the  relief 
herein  prayed,  your  orators  have  had  no  opportunity  to  apply  to 
the  said  John  Dold  and  Henry  Dold  for  their  consent  to  be  united 
herein  with  your  orators  as  parties  complainant,  and  without  such 
consent  your  orators  have  no  authority  to  us  the  names  of  the  said 
John  Dold  and  Henry  Dold  and  Mary  Dold^  or  either  thereof,  as  par- 
ties complainant  to  this  bill;  and  therefore  the  said  John  Dold  and 
Henry  Dold  and  Mary  Dold  are  made  parties  defendant  to  the  same. 
Your  orators  further  show  that  the  said  claim,  ownership,  possession 
and  seizin  of  your  orators  and  the  said  defendants  Dold^  of,  in,  and  to 
the  said  tract  or  grant  of  land  are  subject  to  the  exception  that  cer- 
tain small,  specific  parts  of  the  said  tract  or  grant  of  land  are  possessed 
and  claimed  by  certain  persons  not  parties  to  this  suit,  and  who  have 
no  interest  in  the  matters  therein  in  controversy,  and  who  are  not 
privy  to  or  participant  in  the  grievances,  trespasses,  and  threats  here- 
inafter set  forth.  And  your  orators  further  show  that,  except  as 
aforesaid,  the  said  Wilson  Waddingham  and  Julius  G,  Day  are  seized 
and  possessed  of  sixty-one  undivided  sixty-third  parts  of  the  said 
tract  or  grant  of  land,  and  the  said  Louis  Sulzbacher  is  seized  and 
possessed  of  one  undivided  sixty-third  part  thereof,  and  the  said 
Thomas  B,  Catron  is  seized  and  possessed  of  an  undivided  one  hun- 
dred and  eighty-ninth  part  thereof,  and  the  said  John  Dold^nd,  Henry 
Dold  and  Mary  Dold  are  seized  and  possessed  of  the  remainder 
thereof.  And  your  orators  further  show  that  a  copious  and  valuable 
stream  of  water,  known  as  the  '  Gallinas  River,'  runs  through  the 
said  tract  of  land  in  its  natural  channel  and  course,  and  to  the  extent 
that  it  so  runs  through  the  said  tract  or  grant  of  land  it  is  part  of  the 
real  estate  aforesaid  of  your  orators  and  the  said  John  Dold  and 
Henry  Dold  and  Mary  Dold\  that  the  waters  of  the  said  stream  as 
they  run  in  their  said  natural  course  or  channel  through  the  said 
tract  or  grant  of  land,  are  necessary  and  indispensable  for  the  use 
and  enjoyment  of  your  orators'  said  real  estate  for  the  purpose  of 
stock  raising  and  agriculture;  that  the  said  tract  or  grant  of  land 
contains  a  large  area  of  pasture  ground  sufficient  and  capable  for  the 
sustenance  and  maintenance  of  large  and  valuable  herds  of  cattle 
and  other  live  stock,  and  the  same  also  contains  many  thousands  of 
acres  of  land  well  adapted  to  agricultural  uses,  but  that  your  orators* 
use  and  enjoyment  of  their  said  real  estate  will  be  impaired  and  irrepa- 
rably prejudiced  and  injured  if  the  said  stream  of  water  shall  be 
diverted,  and  the  waters  thereof  consumed,  and  the  said  agricultural 
lands  appropriated  by  means  of  the  grievances,  trespasses,  and  threats 
hereinafter  specified.  And  your  orators  further  show  that  tht  said 
defendants  Francisco  Robledo^  Francisco  Lucero^  Antonio  Aloncon,  Jose 
Apodaca  and  Feliz  Garcia^  and  their  said  unknown  agents,  employees, 
servants,  confederates,  and  associates,  all  conspiring  and  confederat- 
ing together  in  that  behalf,  on  or  about  the  third  day  of  January^ 
A.  D.    i8^<^,  began  to  construct  and  are  still  constructing,  near  Los 
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Torres,  and  within  the  limits  of  the  said  tract  or  grant  of  land,  bat 
not  upon  the  said  excepted  parts,  or  any  portion  of  the  said  excepted 
parts,  a  dam  across  the  said  Gallinas  River ^  for  the  purpose  and  with 
the  intent  of  impounding  and  holding  the  waters  of  the  said  river, 
and  creating  a  great  pond  or  reservoir  on  the  said  real  estate  of  your 
orators  and  the  ^^John  Dold  and  Henry  Dold  and  Mary  Dold\  and 
also  began  to  construct,  and  are  still  constructing  a  large  ditch  or 
acequia,  extending  from  the  said  dam  upon  and  across  the  said  grant 
or  tract  of  land,  with  the  intent  to  carry  the  waters  which  might  be 
collected  and  held  by  the  said  dam  upon  the  said  tract  or  grant  of 
land,  and  especially  upon  and  across  the  said  parts  thereof,  embrac- 
ing many  thousands  of  acres,  aforesaid,  which  are  well  adapted  to 
agriculture,  and  with  the  further  intent  to  parcel  out  and  divide 
among  themselves  many  thousands  of  acres  of  the  said  agricultural 
land,  the  property  as  aforesaid  of  your  orators  and  the  said  John 
Dold  and  Henry  Dold  and  Mary  Dold^  and  to  irrigate  the  said  agri- 
cultural land  by  means  of  the  said  ditch  or  acequia,  and  with  the  fur- 
ther intent  to  introduce  upon  the  said  agricultural  lands,  as  well  as 
upon  other  parts  of  the  said  grant  or  tract  of  land,  numerous  strange 
settlers,  having  no  estate,  right,  title,  interest,  claim,  or  demand  what- 
soever, in  law  or  in  equity,  of,  in,  or  to,  the  said  tract  or  grant  of 
land  or  the  parts  thereof  so  sought  to  be  appropriated,  and  thereupon 
to  cultivate,  inhabit,  use,  and  enjoy  the  said  lands,  and  the  rents, 
issues  and  profits  thereof,  to  the  exclusion  and  prejudice  of  your  ora- 
tors. And  your  orators  further  show  that  the  said  defendants  and 
their  confederates  so  hereby  charged  have  already  constructed 
the  said  ditch  or  acequia  upon  and  across  the  said  tract  or  grant  of 
land  for  a  greater  distance  than  one  mile,  and  they  are  still  pursuing 
the  said  work  of  construction  with  the  several  intents  aforesaid;  and 
that  by  means  of  the  said  dam  and  ditch  or  acequia  they  are  destroy- 
ing and  impairing  the  very  substance  of  your  orators'  said  estate  in 
the  premises,  and  committing  irreparable  injury  to  your  orators'  said 
freehold;  and  the  said  defendants  and  their  confederates  give  out  and 
threaten  that  they  will  continue  to  maintain  the  said  dam,  and  create 
thereby  a  great  pond  or  reservoir  upon  your  orators'  said  real  estate, 
and  will  continue  the  further  construction  of  the  said  ditch  or  acequia 
for  a  much  greater  distance  upon  and  across  your  orators'  said  real 
estate,  and  will  enter  upon,  divide  up,  appropriate,  inhabit,  cultivate, 
and  use  your  orators'  said  agricultural  land,  and  will  exclude  your 
orators  from  their  possession,  rights,  and  interests  in  the  premises, 
and  deprive  them  of  the  rerts,  issues,  and  profits  of  their  said  real 
estate,  and  will  commit  repeated  and  innumerable  trespasses,  upon  the 
said  tract  or  grant  of  land  of  your  orators'  freehold  therein,  and  will 
compel  your  orators  to  institute  numerous  suits  at  law  for  the 
recovery  of  the  said  lands  so  threatened  to  be  unlawfully  appropri- 
ated, unless  such  appropriation  shall  be  prevented  by  this  honorable 
court.  And  your  orators  further  show  that  none  of  the  said  defend- 
ants, except  the  said  John  Dold  and  Henry  Dold  and  Mary  Doldy  nor 
the  said  confederates,  have,  or  has  any  estate,  right,  title,  interest, 
claim,  or  demand,  at  law  or  in  equity,  of,  in,  or  to  the  said  tract  or 
grant  of  land,  or  any  license,  right  or  authority  whatever  to  construct 
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or  maintain  the  said  dam,  or  to  construct  or  maintain,  use,  or  enjoy 
the  said  ditch  or  acequia^  or  to  eater  upon,  possess,  claim,  inhabit, 
cultivate,  use,  or  in  any  manner  enjoy  or  appropriate  the  said  agri- 
cultural land,  or  any  part  or  parcel  thereof.  And  your  orators  fur- 
ther show  that  no  proceedings  have  ever  been  had  or  authorized  for 
the  condemnation  or  appropriation  under  the  right  of  eminent  domain 
of  the  lands  and  premises,  or  any  part  thereof,  whereon  the  said  dam 
has.  been  so  constructed,  or  whereon  the  said  ditch  has  been  in  part 
constructed  and  is  still  constructing.  And  your  orators  further  show 
that  the  said  dam  and  the  said  pond  or  reservoir  made  thereby,  and 
the  said  ditch  or  acequia,  are  each  and  all  nuisances  especially 
injurious  to  your  orators  and  neither  your  orators,  nor  any  of  them, 
nor  the  said  John  Dold^  nor  Henry  Doldy  nor  Mary  Dold^  nor  either  of 
them,  nor  anyone  else  privy  to  the  title  of  the  said  tract  or  grant  of 
land,  or  having  any  authority  in  that  behalf,  have  or  has  ever  con- 
sented to  or  authorized  the  said  acts,  misconduct  and  threats,  or  any 
part  thereof,  of  the  said  defendants  above  complained  of.  And  your 
orators  further  show  that  the  said  defendants  except  the  said  John 
JDold  and  Henry  Dold  and  Mary  Doldy  in  pursuance  of  their  said 
unlawful  purpose  and  intent,  have  actually  begun  to  stake  out 
pretended  allotments  of  the  said  agricultural  land,  with  a  view  to  the 
adverse  occupancy  thereof,  and  to  the  establishment  of  permanent 
improvements  thereon,  by  which  means,  unless  this  court  shall  inter- 
fere by  its  injunction,  lawful  claims  may  be  established  on  the  part  of 
such  trespassers  against  your  orators,  under  which  your  orators  may 
be  compelled,  for  the  protection  of  their  title  in  the  premises,  to  pay 
for  the  said  improvements  against  your  orators'  consent,  and  to  your 
orators'  manifest  prejudice  and  disadvantage.  And  your  orators  fur- 
ther show  that  the  said  defendants,  except  the  sdX^  John  Dold  and 
Henry  Dold  and  Mary  Dold^  and  the  said  confederates,  are  in  great 
part  wholly  insolvent,  and  they  are  each  and  all  of  insufficient  pecu- 
niary means  to  respond  to  your  orators  in  damages  for  the  wrongs  and 
injuries  which  they  are  now  perpetrating  as  aforesaid,  and  which  they 
threaten  hereafter  to  continue.  And  your  orators  further  aver  that 
the  said  defendants  so  trespassing  and  erecting  and  maintaining  the 
said  nuisances,  although  often  requested  by  your  orators  to  desist 
from  the  same,  and  to  refrain  from  further  continuance  and  further 
prosecution  thereof,  utterly  refuse  your  orators'  said  request,  and  per- 
sist in  their  said  inequitable  and  injurious  misconduct.  In  con- 
sideration whereof,  and  forasmuch  as  your  orator;:  arc  remediless  in 
the  premises  at  common  law,  and  cannot  have  adequate  relief,  save 
by  the  aid  and  interposition  of  this  court  in  equity,  therefore  your 
orators  pray  that  the  said  Francisco  RobUdo^  Francisco  Lucero^  Antonio 
Aloncon^  Jose  Apodcua^  and  Feliz  Garcia^  their  agents,  employees,  con- 
federates, servants,  and  associates,  may  be  restrained  by  writ  of 
injunction  issuing  out  of  this  court  under  its  seal  from  proceeding 
farther  with  the  erection  of  the  said  dam  across  the  Gallinas  river, 
and  from  proceeding  further  with  the  said  ditch  or  acequia  over  and 
upon  the  said  tract  or  grant  of  land,  and  from  in  any  manner  using 
the  said  dam  or  ditch  or  maintaining  the  same,  and  from  parceling 
cat  or  dividing  among  themselves,  and  from  aay  manner  using,  the 
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land  on  the  said  tract  or  grant  of  land  which  can  be  irrigated  by  the 
said  ditch  or  acequia,  and  from  further  trespassing  upon  the  said 
tract  or  grant  of  land,  or  any  part  thereof,  and  also  from  molesting 
or  interfering  with  your  orators  or  their  attorneys,  agents,  servants, 
lessees,  tenants,  employes  or  associates  in  their  use  and  enjoyment  of 
their  said  real  estate;  and  that  your  orators  may  have  such  further 
and  other  relief  in  the  premises  as  may  be  just  and  equitable,  together 
with  their  reasonable  costs  and  charges  in  this  behalf. 

\Cairon^  Knaebel  dr  Clancyy 

Solicitors  for  Plaintiffs.]^ 
[Territory  of  New  Mexico^  \ 
County  of  San  MiguiL      \  ^^' 

Louis  Sulzbacher^  of  the  County  of  San  Miguel^  on  oath  states  that 
he  is  one  of  the  plaintiffs  in  the  above  bill;  tluithe  has.heard  the  same 
read  and  knows  the  contents  thereof;  that  the  allegations  therein  con- 
tained are  true  in  substance  and  in  fact.  Louis  Sultbachcr. 
Subscribed  and  sworn  to  before  me  ) 
this  7th  day  of  February,  iS88.      f 

J'oAn  Doe,  Notary  Public, 
San  Miguel  County,  Territory  of  New  Mexico J\ 


II.  TO  RlSTBAm  THE  REITERATION  AT  LAW  OF  AN  UNSUCCESSFUL 

CLAIM.' 


1.  For  the  formal  parts  of  a  bill  in  disHf^mshed  from  Thompson's  Appeal, 

equity  in  any  particular  jurisdiction  107  Pa.  St.  550,  where  nonsuits  were 

consult  the  title  Bills  in  Equity.  uken  after  trials. 

S.  Bills  of  peace  of  this  kind  are  used  Bat  the  EunLber  of  J^eetBUBt  floits  alone 

to  prevent  the  indefinite  bringing  of  sue-  do  not  support  the  bill.     Complainant 

cessive    actions  of   ejectment,    which  must   have  some  solid  foundation  on 

otherwise  may  be  brought,  as  a  judgr  which  to  seek  redress.     Not  the  num- 

ment  in  one  suit  of  ejectment  is  no  bar  ber  of  verdicts,  but  the  prevention  of 

to  a  subsequent  suit.  3  Encyc.  of  Pi.  oppression    and    multiplicity  of  suits, 

aiid  Pr.  562.    Ordinarily  the  number  of  founds  the  jurisdiction  of  equity.    Ded- 

prior  trials  necessary  depends  upon  the  man  v.  Chiles,  3  T.  B.  Mon.  (Ky.)  426. 

discretion  of  the  c(  urt.      Knowles  v.  To  Entitle  a  PlaintUf  to   BeUcf,   he 

Itiches,    12  Cal.    212;    Huntington    v,  must  (i)  have  been  in  possession  of  the 

Nicoll,  .3  Johns.  (N.  Y.)  601;   .Marsh  property,  (2)   have  been  disturbed  in 

V.  ^c  ?d,  10  Ohio  347.     One  trial  was  its  possession   by  repeated  actions  at 

deemed  sufficient  in  Harmerz/.Gwynne,  law,  and  (3)  have  established  his  right 

5  McLean  CJ.   S.)  313;   contra^    Dish-  bv  successive  juc^trments  in  his  favor. 

<  ng  V.  Finkbiner,  46  Fed.    Rep.    12.  Holland  r.  Challen,  no  U.  S.  19;  Shep- 

Two  trials  deemed  sufficient  in   Har-  ley  v.    Rangley,    Davies  (U.   S.)  243; 

mon  V.  Dye^:,  3  MacArthur  (D.  C.)  202  ;  Sharon  v.  Tucker,  144  U.  S.  542. 

Dedman  t^.  Chiles,  3  T.  B.  Mon.  (KyO  KultUkriousiiMS. —  A  t^ill  against  sev. 

426.     Three  trials  deemed  sufficient  in  eral  defendants  asking  the  same  relief 

Craft  V,  Lathrop,  2  Wall.  Jr.  (C.   C.)  against  each  and  based  upon  the  same 

103.     Four  trials  deemed  sufficient'  in  transactions  is  not  multifarious,  it  ap- 

Leighton  v,  Leighton,  i.  P.Wms.  672.  pearing  that  otherwise  the  bringing  of 

Suits  Kiift  havo  Proooedad  to  TriaL —  seventy  or  eighty  suits  at  common  law. 

An  abandonment  before  trial  of  suits  of  the  same  character  of  transaction, 

instituted,  no  matter  how  many,  gives  would  be  necessitated.    Western  Land» 

S[uity  no  jurisdiction.     Marmaduke  v.  etc.,   Co.  v.   Guinault,   37    Fed.   Rep., 

annibal,.  etc.,    R..  Co.,  30  Mo.    54s,  523. 
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No.  4341. 

To  the  Judge  of  the  Circuit  Court  of  the  First  Judicial  Circuit  of  the 
State  of  Florida  in  and  for  the  County  of  Escambia^  in  Chancery 
sitting: 
The  Fensacola  City  Company^  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Florida^  in  behalf  of  itself  and  those 
claiming  title  under  it  by  purchase  and  conveyance,  and  Walter  Tate 
and  W.  IT,  Davidson^  of  the  city  of  Fensacola  in  the  county  of  Escam 
Ma  aforesaid,  bring  this  their  bill  against  A,  V,  CarOy  of  the  city  of 
Fensacola  aforesaid,  claiming  to  be  an  heir  of  Gabriel Fivas  and  agent 
for  other  heirs.     And  thereupon  your  orators  complain  and  say: 

I.  That  about  the  year  i^06  Gabriel Fivas  became  possessed  in  fee 
of  a  grant  from  the  Spanish  crown  of  a  tract  of  land  in  the  vicinity 
of  Fensacola^  known  as  the  Chabeau  tract  and  containing  about  three 
hundred  arpents;  that  about  the  year  \W8  said  Fivas  died,  seised 
and  possessed  of  the  said  tract,  and  that  after  his  death,  upon  the 
petition  of  his  temporary  executor,  Eugenio  Antonio  Sierra^  the  land 
was  sold  at  public  outcry  under  an  order  of  the  Spanish  Tribunal,  and 
was  purchased  by  Gregorio  Caro^  and  by  subsequent^  mesne  convey- 
ances the  said  tract  was  acquired  by  your  orator  the  Fensacola  City 
Cdmipaftyy  then  a  joint  stock  association,  under  deed  dated  the  ISth  of 
January,  A.  D.  i857. 

II.  That  the  said  Fensacola  City  Company  entered  into  possession 
and  laid  the  land  off  into  lots  and  has  sold  a  part  of  said  lots  to 
others,  some  of  whom  are  named  as  coplaintiffs  herein,  and  these 
said  persons  are  still  the  owners  of  said  lands  so  sold  to  them. 

III.  That  in  i87(?  th^  Fensacola  City  Company  "^zs  incorporated  and 
the  said  joint  stock  company  by  their  trustees  conveyed  the  said  tract 
of  land  together  with  other  tracts  of  land,  except  what  had  been  by 
them  sold,  to  the  incorporated  company  and  a  map  of  the  property 
was  then  made.  That  said  company  has  sold  over  one  thousand  lots 
of  the  land,  and,  except  so  far  as  it  had  been  conveyed  to  others,  said 
company  has  paid  all  the  taxes  due  from  them  assessed  as  against 
said  lands,  and  no  taxes  whatever  assessed  against  said  lands  have 
been  paid  by  the  defendants. 

IV.  That  about  the  year  i%72  certain  parties  claiming  to  be  the 
heirs  of  Gabriel  Fivas,  not  being  able  to  find  the  record  of  the  sale 
and  conveyance  of  the  said  tract  of  land  by  Gabriel  Fivas  or  his  rep- 
resentatives, instituted  an  action  of  ejectment  against  C  M.  Hooper, 
who  was  then  and  there  a  tenant  of  the  Fensacola  City  Company  afore- 
said; that  soon  thereafter  the  record  of  the  sale  and  conveyance  of 
said  land  by  the  executor  of  Froas  was  found  among  the  Spanish 
archives  in  the  custody  of  the  keeper  of  the  same;  that  upon  this 
discovery  the  attorney  who  instituted  the  suit  promptly  withdrew 
from  the  case,  whereupon  A,  V,  Caro,  defendant  herein,  and  others 
claiming  to  be  the  heirs  of  Fivcu,  employed  an  attorney  to  continue 
to  prosecute  the  action.  That  trial  of  this  action  was  avoided  and 
continuances  from  term  to  term  obtained,  and  when  the  parties  were 
no  longer  able  to  obtain  continuances,  nonsuits  were  taken  and  new 
actions  instituted,  there  having  been  no  less  than  three*  actions 
brought  by  their  agent,  the  defendant  herein  for  the  same  premises. 
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That  there  have  been  two  jury  trials  between  the  same  parties  for 
the  same  premises,  the  one  at  the  March  term  of  the  United  States 
Circuit  Court  at  Pensacola  in  i877,  wherein  after  the  closing  of  the 
testimony  of  the  plaintiffs  and  defendants  a  nonsuit  was  taken  by 
the  plaintiff;  the  second  at  the  March  term  of  the  same  court  in 
i87P,  wherein  the  jury  found  for  the  defendant.  That  in  both  of 
said  trials  the  title  of  the  heirs  of  Rivus  was  fully  disclosed  and 
ruled  on. 

V.  That  the  said  Caro^  under  his  said  pretended  claim,  has  made  a 
large  number  of  sales  of  certain  parcels  of  said  tract  and  continues 
to  make  sales  and  leases  when  in  his  power  to  do  so,  to  the  great 
injury  of  your  orators  and  those  claiming  under  them,  involving  the 
necessity  for  a  great  multiplicity  of  actions  to  dispossess  the  parties 
so  put  in  possession. 

VI.  That  by  the  cutting  of  timber  and  shade  trees  by  the  ten- 
ants of  said  Caro  the  land  has  greatly  depreciated  in  value  and  that 
a  cloud  is  cast  upon  the  title  of  your  orators  by  the  persistent  asser- 
tions of  title  by  the  defendant;  that,  among  other  acts  done  upon  the 
premises,  the  defendant  Caro^  and  those  claiming  under  him,  have 
made  a  burial  ground  on  the  land  and  have  fenced  and  closed  many 
of  the  streets  laid  out  through  said  property  by  plaintiff. 

VII.  That  in  the  year  187 — your  orators  instituted  an  action  of 
ejectment  in  the  Circuit  Court  of  Escambia  County,  state  of  Florida, 
against  the  defendant  and  others  for  the  recovery  of  a  portion  of  the 
said  tract  of  land,  which  said  action  has  been  convened  from  term  to 
term  to  the  present  time  upon  the  application  of  the  saiij  defendant 
A,  V,  Caro  aforesaid,  and  against  the  earnest  objections  of  your  said 
orators. 

VIII.  That  all  the  said  acts,  doings  and  proceedings  of  the  said 
defendant  A.  V,  Caro  aforesaid  are  contrary  to  equity  and  good 
conscience,  and  tend  to  manifest  wrong,  injury  and  oppression  of 
your  orators  in  the  premises. 

IX.  That  the  said  A,  V.  Caro^  the  said  defendant,  is  and  has  for  a 
long  time  hitherto  been  wholly  an  insolvent  person. 

To  the  end,  therefore,  that  the  said  defendant  A,  V,  Caro  may,  if 
he  can,  show  why  your  orators  should  not  have  the  relief  hereby 
prayed,  and  may,  upon  his  corporal  oath  and  according  to  the  best 
and  utmost  of  his  knowledge,  remembrance,  information  and  belief, 
full,  true,  direct  and  perfect  Answer  make  to  each  of  the  several  inter- 
rogatories hereinafter  numbered  and  set  forth  as  by  the  note  herein- 
after written  he  is  required  to  answer,  that  is  to  say :  i.  Whether 
{Here  was  set  out  the  interrogatories  numbered  consecutively) ;  and  to 
the  end  that  the  said  A,  V,  Caro,  the  defendant  aforesaid,  may 
be  perpetually  enjoined  from  further  interference  with  the  said  land, 
from  leasing,  selling,  renting  or  enclosing  any  portion  of  the  same, 
from  putting  any  more  parties  into  possession  of  the  same,  from  com- 
mitting further  waste,  from  collecting  rents  or  purchase  money  for 
said  lands  or  for  wood  cut  on  the  same,  for  giving  acquittances  or  dis- 
charges for  the  same,  and  that  defendant  be  required  to  pay  to  plain- 
tiffs all  such  sums  of  money  as  he  has  heretofore  collected  for  rents 
and  leases  of  said  lands,  or  from  sales  of  wood  and  timber;  and  also 
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that  your  orators  may  have  such  further  relief  in  the  premises  as 
their  case  requires  and  as  to  your  Honor  may  seem  lit : 

May  it  please  the  court  to  grant  unto  your  orators  the  state's  writ 
of  subpoena  directed  to  the  said  A,  V.  CarOy  commanding  him  at  a 
certain  day  and  under  a  certain  penalty,  therein  to  be  inserted,  person- 
ally to  be  and  appear  before  your  Honor,  and  then  and  there  to 
answer  all  and  singular  the  premises,  and  to  stand  to  and  perform 
and  abide  such  order  and  decree  therein  as  to  your  Honor  shall 
seem  meet.^  Fensacola  City  Company^ 

Walter  Tate,  and 
W.  H.  Davidson. 
C  C,  and  J,  E.  Yange, 

of  Counsel  for  Plaintiffs. 
{Verification.^ 

NOTB. 

The  defendant,  A,  V.  Caro,  is  required  to  answer  all  the  interroga- 
tories in  the  above  bill  Pensaeola  City  Company^ 

Walter  Tate,  and 
W.  If.  Davidson. 

1.  This  form  contains  substantially  jurisdiction  consult  the  title  Bills  in 
the  same  statement  of  facts  as  con-    Equity. 

tained  in  Caro  v.  Pensacola  City  Co.,  8.  For  forms  of  verification,  gener- 
XQ  Fla.  766.  For  the  formal  parts  ally,  consult  the  title  VERincATiONS. 
ox  a  bill  in  equity  in  any  particular    For  forms  of   verification  of  bills  in 

equity  consult  Bills  in  Equity. 


BILLS  OF  REVIEW. 

See. REVIEW. 


BILLS  OF  REVIVOR. 

See  REVIVOR  AND  ABATEMENT. 


BILLS  QUIA  TIMET. 

See  QUIETING  TITLE. 


BILLS  SINGLE. 

For  forms  of  aeiions  upon,  see  BONDS  AND  UNDERTAKINGS. 


BILLS  TO  ENFORCE  DECREES. 

See  DECREES. 
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BILLS  TO  IMPEACH  DECREES. 

See  DECREES. 


BILLS   TO    PERPETUATE    TESTIMONY. 

See  PERPETUATION  OF  TESTIMONY, 


BILLS  TO  REMOVE   CLOUDS. 

See  QUIETING  TITLE. 


BLACKLISTING   EMPLOYEES. 

I.  CBIMINAL  prosecution,  518. 

1.  In  General^  518. 

«.  After  Discharge^  ^\^. 

IL  CIVIL  ACTIOll,  520. 

L  CUHINAL  PROSBCUnON.^ 

1.  In  General.' 

Form  No.  4342. 

State  of  Missouri^ )  In  the  Barton  CiremU  Court. 

County  of  Barton.  \     '  Fehrttary  Term,  A.  D.  i897. 

The  grand  jurors  for  the  state  of  Missouri  impaneled,  sworn  and 
charged  to  inquire  within  and  for  the  body  ci  the  county  of  Barton 
and  state  aforesaid,  upon  their  oaths  present  and  charge  that 
Richard  Roe^  on  the  first  day  of  December  in  the  year  of  our  Lord  one 

1.  The    statutes    concerning    black-  Oklahoma, — Sess.  Laws  (1897),  p.  144. 

listing  of  employees  are  as  follows  :  IVisconnn.  —  Sanb.  &  B.  Anno.  Sut. 

Cclcra4io.—  miYs  Anno.  Stat.  (1891),  (1889),  §§  4466^,  4466^. 

§§  239,  240;  Sess.  Laws  (1897),  c  31,  g§  For  the  formal  parts  of  an  indictment 

I,  2,4.  or  information  in  a  particular   juris- 

G^tyrgia.  —  2  Code  (1895),  §  1873.  diction  consult  the  tides  Indictments 

/«4^SitfiM.— Homer*s  Stat.  (1896X  g§  and  Informations. 

520^,  5206^,  52o6r.  8.  Missouri. — Sess.   Laws  (1891),  p. 

Aamsas.  —  Laws  (1897),  c.  144.  132. 

Missouri,  —Sess.  Laws  (1891),  p.  122.  Xortk  Dakota.  —Rev.  Codes  (1895). 

.IAiftik»M.  — Pen.  Code  (1695),  §656.  §7042- 

Xortk  Dakota.  —  Rev.  Codes  (1895).  IViscomsin  — Sanb.  ft  B.  Anno.  Sut. 

§  7042.  <i889),  §  4466*. 
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thousand  eight  hundred  and  mnety-siXy  in  the  county  aforesaid,  did 
blacklist  (or  caus€  to  be  blacklisted)  one  Samuel  Short  ^  by  writing  (or 
pri filing  or  publishing  or  causing  to  be  written  or  printed  or  published) 
the  name  of  the  said  Samuel  Short  (or  a  mark  or  designation  repre- 
sentiag  the  name  of  the  send  Samuel  Short)  in  a  certain  pamphlet  (or 
paper  or  circular  or  booli)  together  with  a  certain  false  statement 
concerning  the  said  Samuel  Shorty  to  wit :  (Here  set  out  the  false  state- 
ment), with  intent  then  and  there  and  thereby  to  prevent  by  such 
writmg  {or  printing  or  publication)  as  aforesaid  the  said  Samuel  Short 
from  securing  employment  (or  causing  the  discharge  of  the  said  Samuel 
Short  from  the  employ  of  [naming  employer]);  against  the  peace  and 
dignity  of  the  state. 

Daniel  IVebster, 
Prosecuting  Attorney  for  the  County  of  Barton. 

Fmu  No.  4343.* 

(Commencing  as  in  Form  No,  4342,  and  continuing  down  to  *).  by  pub- 
lishing in  the  Lamar  Courier,  a  newspaper  published  in  said  county  of 
Barton  and  state  aforesaid,  the  name  of  the  said  Samuel  Short  with  a 
statement  that  the  said  Samuel  Short  was  a  member  of  a  secret 
organization  called  The  Knights  of  Labor,  with  intent  to  then  and 
there  and  thereby  prevent,  by  such  publication  as  aforesaid,  the  said 
Samuel  Short  from  securing  employment  (or  causing  the  discharge  of 
the  said  Samuel  Short  from  the  employ  of  [naming  employer]) ;  against 
the  peace  {concluding  as  in  Form  No.  4^4^). 


State  of  Colorado, ,    ^ 

'  ^  ss. 


2.  After  Dlsehargre.^ 

Form  No.  4344. 


Dolores  County.    J 

Of  the  February  Term  of  the  District  Court  in  the  year  of  our 
Lord  i8P7. 

The  grand  jurors,  chosen,  selected  and  sworn  in  and  for  the  county 
of  Dolores^  in  the  name  and  by  the  authority  of  the  people  of  the  state 
of  Colorado,  upon  their  oaths  present :  That  on  the  twentieth  day  of 
December,  iS96,  at  Bico  in  said  county,  one  Bichard  Boe  was  then  and 
there  the  agent  and  superintendent  of  the  Pleasant  Valley  Bailroad 
Compare,  a  corporation  duly  organized  under  the  laws  of  the  state  of 
Colorado,  and  who,  as  such  agent  and  superintendent,  had  charge  of 

1.  Missouri.  —  Sess.  Laws  (1891).  p.  agent  of  the  employer  to  furnish  the 

122.  employee  on  demand  with  a  statement 

8.  Colorado.  —  Mill's      Anno.     StaL  of  the  cause  of  his  discharge;  and  if 

(i^i)t  8§  239,  340;  Sess.  Laws  (1897),  such    agent    refuses  to  furnish   such 

c.  31,  |§  I,  4.  statement  and  afterwards  notifies  some 

Indiana.  —  Horner's    Sut.  (1896) ,   §  other  employer  of  the  cause  of  such  dis- 

590^.  charge,  he  is  guilty  of  a  misdemeanor. 

Kansas. —  Laws  (1897),  c.  144,  |g  i,  3.  Colorado. '~'W^^X%  Anno.  Stat.  (1891), 

Montana.  —  Polit.  Code  (1895),  §  3390.  §  240. 

Oklahoma. — Sess.    Laws    (1897),    p.  Indiana, —  Homer's   Stat.    (1896),   g 

144.  53o6r. 

In  some  states  it  is  the  duty  of  the  Montana, —  Polit.  Code  (1895),  §  3293* 
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the  employment  and  discharge  of  men  engaged  in  the  service  of  said 
company  upon  its  trains  operated  in  said  county  and  state,  did  then 
and  there  unlawfully,  wrongfully,  and  knowingly,  having  theretofore 
discharged  from  the  service  of  the  said  company  one  Samuel  Shorty  a 
conductor  on  the  line  of  road  of  the  said  company,  furnish  in  writing 
and  deliver  to  one  Leonard  A.  Ford^  who  was  then  and  there  the  agent 
and  superintendent  of  tht  Rocl^  Mountain  Eailroad  Company  at  and  in 
said  county  of  Dolores^  the  name  of  the  said  Samuel  Shorty  with  a 
statement  that  he  had  been  discharged  as  aforesaid,  with  intent  then 
and  there  and  thereby  to  prevent  the  said  Samuel  Short  from  securing 
employment  from  the  said  Leonard  A.  Ford  and  the  said  Jtocfy 
Mountain  Eailroad  Company, 

II.  CIVIL  ACTION.^ 

Form  No.  4345. 

State  of  Indiana^  \  In  the  Fosey  Circuit  Court, 

Posey  County.    J  *^*  February  Term,  A.  D.  i8P7. 

John  Doe^  plaintiff,  1 

The  Pleasant  Valley  Railroad  \  ^o^^P^aint. 
Company^  defendant.        J 
The  plaintiff  above  named  complaining  of  the  defendant  alleges: 

I.  That  at  the  times  hereinafter  mentioned  the  defendant  was  a 
railway  company  duly  incorporated  under  the  laws  of  the  state  of 
Indiana. 

II.  That  on  theyfrx/  day  oiDecembery  A.  D.  i8P^,  the  plaintiff,  who 
was  then  and  for  a  long  time  theretofore  had  been  employed  by  the 
said  defendant  as  a  conductor,  voluntarily  left  (or  was  discharged 
from)  said  defendant's  service. 

III.  That  on  said  date  one  Samuel  Shorty  the  general  superintend- 
ent of  the  defendant,  by  the  authority  and  with  the  permission  of  said 
defendant,  blacklisted  said  plaintiff  by  sending  a  certain  letter 
directed  to  the  general  superintendents  of  other  railroads  in  said 
county  and  state,  to  wit :  {naming  them\  with  the  intent  and  thereby 
attempting  to  prevent  the  said  plaintiff  from  obtaining  employment 
with  such  railroads,  and  that  by  reason  of  the  premises  plaintiff  {State 
plaintiff's  special  damages)  \  wherefore  plaintiff  says  that  he  is  injured 
and  has  sustained  damages  to  the  amount  oi  forty  dollars. 

Wherefore  plaintiff  demands  judgment  for  said  sum  of  forty 
dollars  and  for  the  further  sum  of  five  thousand  dollars  exemplary 
damages,  together  with  his  costs  in  this  action. 

Jeremiah  Mason^ 

{Verification.^^  Attorney  for  Plaintiff. 

1.  Indiana,  —  Horner's  Stat.  (1896),  For  the  formal  parts  of  a  complaint, 

g  5206^.  declaration  or  petition  in  a  particular 

Georgia,  —  2  Code  (1895),  §  1873.  jurisdiction    consult    the    titles    CoM- 

Aaiiraj.  —  Laws  (1897),  c.  144,  §  4.  plaints  and  Declarations. 

Montana,  —  Polit.  Code  (1895),  §3391.  %.  For  the  form  of  verification  in  a 

Oklahoma,  —  Sess.    Laws    (1897),  p.  particular  jurisdiction  consult  the  title 

144.  VERIFICATIONS. 
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See  THREATS  AND  THREATENING  LETTERS. 


BLASPHEMY. 

I.  AT  ComON  LAW,  521, 
II.  PRECEDEHTS  IN  THE  UNITED  STATES,  522. 

CROSB-RBFBRENOE. 

See  the  title  PROFANITY. 
I.  AT  COMMON  LAW.^ 

Ponn  No.  4346. 

(a  Chitty's  Cr.  Law  13.) 

Middlesex.  The  jurors  for  our  lord  the  king  upon  their  oaths 
present,  that  John  Doe^  late  [of  the  Parish  of  Si,  Paul^  Covent  Garden^ 
in  the  county  of  Middlesex]^  not  having  the  fear  of  God  before  their 
eyes,  but  being  moved  ana  seduced  by  the  instigation  of  t)ie  devil, 
and  contriving  and  intending  to  scandalize  and  vilify  the  true  and 
Christian  religion  as  received  and  publicly  professed  within  this 
realm  of  England,  and  to  blaspheme  God  and  our  Lord  Jesus 
Christ,  the  Savior  of  the  world,  on  [the  BOih  day  of  February  in  the 
tixth  year  of  the  reign  of  our  sovereign  lord  George  the  Fourth^  by 
the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
king,  defender  of  the  faith,  with  force  of  arms,  at  the  said  parish  of 

1.  An  IndietabU  OftoM.  —  It  has  long  mation  against  him  for  uttering  divers 

been  perfectly  settled  hy  the  common  blasphemous  expressions  horrible    to 

law  that  blasphemy  ajgainst  the  Deity  hear,  namely:  "That  Jesus  Christ  was 

in  general,  or  a  malicious  or  wanton  a  bastard,  a  whoremaster,  religion  was 

attack  against  the  Christian   religion  a  cheat,  and  that    he  neither  feared 

individually  for  the  purpose  of  expos-  God,  the  devil,  or  man." 
ing   its    doctrines    to    contempt    and        Although  a  written    publication  of 

ridicule,  is  indictable  and  punishable  blasphemous  words,  thereby  affording 

as  a  temporal  offense.     Taylor's  Case,  them  a    wider  circulation,   would  un- 

Vent.  293;  Rex  v.  Tayler,  3  Keb.  607;  doubtedly  be  considered  as  an  aggra- 

Rex  V,  Woolston,  2  Stra.  834;  Rex  v.  vation  of  the  offense,  yet  so  far  as  re> 

Carlile,  3  B.  &  Aid.   161,   5  E.  C.   L.  spects  the  definition  and  legal  character 

249,  citing  Rex  v,  Williams,  Howell's  of  the  offense  itself,  it  is  immaterial 

State  Trials,  vol.  26,  p.  656;  Att'y  Gen.  whether  the  publication  of  such  words 

V.  Pearson,  3  Meriv.  353;  Rex  v.  Wad-  be  oral  or  written.     Atwood's   Case» 

dington,  x  B.  &  C.  26,  8  E.  C.  L.  12.  Cro.   Tac.  421;    Rex  v,  Tayler,  3  Keb. 

In  Tayler's  case,  Vent.  293,  the  de-  607;  Starkie  on  Slander,  441. 
fendant  was  convicted  upon  an  infor- 
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St.  Paul^  Covent  Garden^  in  the  said  county  of  Middlesex^  aforesaid, 
having  and  holding  in  his  hands  a  certain  cup  of  wine,  unlawfully, 
wickedly  and  blasphemously,  in  the  presence  and  hearing  of  divers 
liege  subjects  of  our  said  lord  and  king,  spoke,  pronounced,  and  with 
a  loud  voice  published  these  profane  and  blasphemous  words  follow- 
ing, that  is  to  say,  "  Here's  a  health  to  Father,  Son  and  Holy  Ghost " 
(meaning  Almighty  God,  Jesus  Christ,  the  Savior  of  the  world,  and 
the  Holy  SpiritV  and  immediately  thereupon,  then  and  there  drank, 
the  wine  from  the  said  cup,  to  the  dishonor  of  Almighty  God,  in  con- 
tempt and  disgrace  of  the  Holy  Trinity,^  to  the  great  scandal  of  the 
profession  of  the  Christian  religion,^  and  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity. 

II.  PRECEDENTS  IN  THE  UNITED  STATES.^ 

FonnNo.  4347. 

(Precedent  in  People  v,  Ruggles,  8  Johns.  (N.  Y.)  290.)* 

[Supreme  Court,  County  of  Washington. 
The  People  of  the  State  of  New  York 

against 

*  Ruggles. 

The  grand  jury  of  the  county  of  Washington  by  this  indictment 

accuse  Ruggles^  of  the  crime  of  blasphemy  committed  as 

follows  :]^  The  said  Ruggles  did  on  the  second  day  of  September, 
iSlO,  at  Salem  in  the  county  of  Washington,  wickedly,  maliciously  and 
blasphemously,^  utter  and  with  a  loud  voice  publish,  in  the  pres- 

1.  With  respect  to  libels  or  verbal  plaint  consult  the  title  Ckiminal  Com- 

slanders  on  the  Trinity  see  Rex  v.  Hall,  plaints. 

X  Stra.  416;  Rex  v.  Curl,  2  Stra.  789.  fltatatflt  Puaishiaf  TllsijihiMny  ws  Osa- 

t.  For  precedent  of   indictment   for  ftitstUnaL  —  Com.    v.    Kneeland,    ao 

written  libel  on  the  Christian  religkin  Pick.  (Mass.)  906 ;  People  v,  Ruggles, 

see  2  Chit.  Cr.  L.  14.  S  Johns.  (N.  Y.)  990 ;  State  v.  Chandler, 

S.  To  draw  an  indictment  under  any  3  Harr.  (Del.)   553;  St^te  v.  Steele,  3 

statute   making  blasphemy  an  indict-  Heisk.  (Tenn.)  135 ;  State  v.  Graham, 

able  offense,  consult  the  title  Indict-  3  Sneed  (Tenn.)  134. 

MENTS    for    the    formal    parts    in   the  4.  In  People  v.  Ruggles,  8  Johns.  (N. 

particular  jurisdiction  and  fill  in  the  Y.)  990,  it  was  held  that  the  free,  e^ual 

body  of  the  indictment  with  the  words  and  undisturbed  enjoyment  of  religious 

and  figures  used  in  the  body  of  the  in-  opinion,  whatever  it  may  be,  and  free 

dictments  set  out  in  Forms  Nos.  4343  to  and  decent  discussion  on  any  reliable 

4345,  making  such  verbal  changes  as  subject  is  granted  and  secured,  but  to 

may  be  necessary  to  conform  the  charge  revile  with  malicious  and  blasphemous 

brought  to  the  language  of  the  particu-  intent  a  religion  professed  by  almost 

lar  statute.  the  whole  community  is  abuse  of  that 

Th«  laliMniiatioii. — The  charging  part  right, 

of  the  information  is  the  same  as  that  B,  The  proper  name  of  the  defendant 

of    the  indictment.      For  the    formal  was  omitted  in  the  reported  case, 

parts  o^  the  information  see  the  title  6.  The  words  enclosed  in  [  ]  will  not 

INFORMATION.  be  found  in  the  reported  case. 

Ths  Griiiiinal  Oomplsiiit.  —  The  crimi-  7.  Under  the   Pennsylvania    act  of 

nal  complaint  for  this  offense  is  like  1780  it  was  held  necessary  for  the  in- 

the  information  and  the  indictment  for  dictment  for  blasphemy  to  charge  that 

the  same  except  as  to  its  formal  parts,  the  words  were  spoken  profanely.    Up- 

For  the  formal  parts  of  a  criminal  com-  degraph  v.  Com.,  11  S.  &  R.  (Pa.)  4x0. 
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ence  and  hearing  of  divers  good  and  Christian  people,  of  and  con- 
cerning the  Christian  religion,  and  of  and  concerning  Jesus  Christ, 
these  false,  feigned,  scandalous,  malicious,  wicked  and  blasphemous 
words  following,  to  wit :  '^  Jesus  Christ  ^  was  a  bastard,  and  his 
mother  must  be  a  whore,*' ^  in  contempt  of  the  Christian  religion 
and  the  laws  of  this  state,  to  the  evil  and  pernicious  example  of  all 
others. 

[  William  Johnson^ 
District  Attorney  of  Washington  County.] 

Form  No.  4348. 

(Precedent  in  Com.  v,  Kneeland,  so  Pick.  (Mass.)  207.) 

[Commonwealth  of  Massachusetts^  )  At    the    Munidpal    Court 

County  of  Suffolk.  )      '    held  at  Boston^  in  and  for  the 

county  of  Suffolky  on  the  second  Monday  of  January^  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-four. 

The  jurors  for  the  commonwealth  of  Masscuhusetts  upon  their 
oath  present]^  that  the  said  Abner  Kneeland  on  December  20th^  iSSS, 
unlawfully  and  wickedly  composed,  printed  and  published,  in  a  news- 
paper called  The  Boston  Investigator^  of  which  he  was  the  editor  and 
publisher,  a  certain  scandalous,  impious,  obscene,  blasphemous  and 
profane  libel,  in  which  he  did  wilfully  blaspheme  the  holy  name  of 
God,  by  denying  and  contumeliously  reproaching  God,  his  creation, 
government,  and  final  judging  of  the  world,  and  by  reproaching 
Jesus  Christ  and  the  Holy  Ghost  and  contumeliously  reproaching 
the  holy  Word  of  God.  {Here  was  set  forth  an  obscene  article  from  the 
newspaper^  concerning  Jesus  Christy  and  extracts  from  another  article 

1.  The  utterance  of  the  name  of  God  tenth  day  of  May,  in  the  year  of  our 

is  not  necessary  to  constitute  profane  Lord  iSs6^  with   force  and  arm,  not 

swearing.      Gaines    v.    State,    7    Lea  having  the  fear  of  God  before  his  eyes, 

(Tenn.)  410;  Holcomb  v.  Cornish,  8  but  being  moved  and  seduced  bv  the 

Conn.  375.  instigation  of  the  devil,  and  contnving 

8.  Usually  an  indictment   for  bias-  and  intending  to  scandalize  and  vilify 

phemy  will  be  drawn  under  a  statute,  the  Christian  religion  and  to  blaspheme 

in  which  case,  of  course,  !:  must  be  God  and  our  Lord  Jesus  Christ,  the 

made    in    accordance    therewith.      3  Savior    of      the     world,    unlawfully, 

Encyc.   of   PI.   and    Pr.  634.     But   it  wickedly  and  blasphemously,   in   the 

seems  that  not  only  the  substance  of  but  presence  and  hearing  of  divers  citizens 

the  exact  words  constituting 'the  bias-  of  this  state,  spoke,  pronounced  and 

phemy  should  be  alleged.    Updegraph  with  a  loud  voice  published  these  pro- 

V. Com.,ii  S.  &  R.  (Pa.)  394.     But  tne  fane    and     blasphemous   words,    viz: 

whole  conversation  in  which  the  bias-  that  the  virgin  Mary  was  a  whore  and 

phemous  words  are  charged  to  have  Jesus  Christ  was  a  bastard  ;    to   the 

been    spoken    need    not    be   set   out.  great  dishonor  of  Almighty  God,   in 

State  V.  Steele,  3  Heisk.  (Tenn.)  135.  contempt  and  to  the  great  scandal  of 

But  see  Ex  p.  Foley,  6a  Cal.  508 ;  the  Christian  religion,  against  the  form 

State  V.  Ratli£f,   10  Ark.   530,  to  the  of  an  act  of  the  general  assembly  in 

effect  that  the  words  used  need  not  be  such  case   made    and    provided,  and 

set  forth  in  the  indictment.      Compare  against  the  peace  and  dignity  of  the 

also  Young  v.  State,  10  Lea  (Tenn.)  165.  state." 

Selawire.— In  State  v.  Chandler,  2  S.  The  words  enclosed  in  [  ]  will  not 

Harr,  (Del.)  553.  the  indictment,  omit-  be  found  in  the  reported  case,  but  have 

ling  formal  parts,  charged  :  been  added  to  render  the  form  com- 

''That   Thomas  J,  Chandler,  on  the  plete. 
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turning  into  ridicuU  the  subject  of  addressing  prefers  to  God.\  [To  the 
great  scandal  and  contumelious  reproach  of  God  and  his  noly  name, 
his  creation,  government,  and  final  judging  of  the  world,  of  Jesus 
Christ  and  the  Holy  Ghost,  of  the  holy  word  of  God  and  of  the 
Christian  religion,  against  the  peace  of  said  commonwealth,  and  con* 
trary  to  the  form  of  the  statute  in  such  case  made  and  provided.]^ 

And  the  grand  jurors  aforesaid  further  charge  that  the  said  libel 
in  another  part  of  it  contained  the  following  scandalous,  profane  and 
blasphemous  words,  matters  and  things,  of  and  concerning  God  and 
of  and  concerning  Jesus  Christ,  and  of  and  concerning  the  final 
judging  the  world  by  God,  and  of  and  concerning  the  holy  Scrip- 
tures, to  wit:  "  I.  Universalists  believe  in  a  god,  which  I  do  not ; 
but  believe  that  their  god,  with  all  his  moral  attributes  —  aside  from 
nature  itself  —  is  nothing  more  than  a  mere  chimera  of  their  own 
imaginations.  2.  Universalists  believe  in  Christ,  which  I  do  not ; 
but  believe  that  the  whole  story  concerning  him  is  as  much  a  fable 
and  a  fiction  as  that  of  the  god  Prometheus,  the  tragedy  of  whose 
death  is  said  to  have  been  acted  on  the  stage  in  the  theatre  at  Athens 
five  hundred  years  before  the  Christian  era.  3.  Universalists 
believe  in  miracles,  which  I  do  not ;  but  believe  that  every  preten- 
sion to  them  can  be  accounted  for  on  natural  principles,  or  else  is  to 
be  attributed  to  mere  trick  and  imposture.  4.  Universalists  believe  in 
the  resurrection  of  the  dead,  in  immortality  and  eternal  life,  which 
I  do  not ;  but  believe  that  all  life  is  mortal,  that  death  is  the  eternal 
extinction  of  life  to  the  individual  who  possesses  it,  and  that  no 
individual  life  is,  ever  was,  or  ever  will  be  eternal."*  To  the  great 
scandal  and  contumelious  reproach  of  God,  and  His  holy  name.  His 
creation,  government,  and  final  judging  of  the  world,  of  Jesus  Christ, 
and  the  Holy  Ghost,  and  the  holy  word  of  God,  and  of  the  Christian 
religion,  against  the  peace  [of  said  commonwealth^  and  contrary  to 
the  form  of  the  statutes  in  such  case  made  and  provided. 

Solomon  Hubbard^ 

District  Attorney.]* 

PonnNo.  4349. 

State  of  Vermont,  )  Be  it  remembered  that  at  the  Supreme 
Washington  County,  j  *  Court  of  Judicature,  begun  and  holden  at 
Monipelier^  within  and  for  said  county  of  Washington^  on  the  second 

1*  The  words  enclosed  in  [  ]  will  not  the  Mohammedans,    or    Hindoos,    or 

be  found  in  the  reported  case,  but  have  Chinese,   the  being    understood,   con-» 

been  added  to  render  the  form  com-  ceived  and  apprehended  by  the  Mo- 

plete.  hammedans    or    pagans    respectively, 

8.  With  respect  to  the  sentence  in  the  and  the  same  form  of  words  was  not 
•publication  alleged  to  be  blasphemous,  unfrequently  used  among  different 
which  reads,  "  Universalists  believe  in  sects  of  Christians.  The  opinion  ex- 
a  god,  which  I  do  not,"  it  was  con-  pressed  by  the  lower  court,  to  the  effect 
tended  by  the  defendant  that  from  the  that  in  its  obvious  grammatical  con- 
use  of  the  small  letter  in  the  word  God,  struction  it  was  equivalent  to  a  denial 
and  from  the  punctuation,  the  gram-  of  his  belief  in  the  existence  of  any 
matical  construction  was  that  it  was  God,  that  is,  any  God  other  than  the 
used  in-a  peculiar  sense,  as  the  creed,  material  universe,  was  adopted  by  the 
or  tenets,  or  form  of  belief,  of  the  Uni-  appellate  court  as  the  correct  construe- 
versalists,  as  we  speak  of  the  God  of  tion  of  these  words. 
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Tuesday  of  September^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fdnety-seven^  the  grand  jurors  within  and  for  the  body  of 
the  county  of  Washington  aforesaid,  now  here  in  court,  duly  impan- 
eled and  sworn,  upon  their  oath  present  that  John  Doe,  of  Montpelier, 
being  a  pernicious,  wicked  and  evil  disposed  person,  of  depraved  and 
impious  mind  and  conversation,  and  contriving  and  intending  to  dis- 
turb the  public  peace  and  tranquillity,  on  the  9th  day  of  January  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven,  at 
Montpelier  aforesaid,  in  the  county  aforesaid,  in  the  presence  and  hear- 
ing of  divers  good  people  of  this  state  with  whom  the  said  John  Doe 
then  and  there  was  talking  of  and  concerning  the  Supreme  Being,  and 
of  and  concerning  his  providence  and  government,  unlawfully,  wick- 
edly, contumeliously,  blasphemously  and  publicly  did  utter  and  declare 
?rith  a  loud  voice  these  English  words  following,  to  wit:  (Here  state 
the  blasphtmous  wordsy  with  innuendoes  sufficient  to  show  their  applica- 
tion),  in  contempt  of  God,  the  Supreme  Being,  his  providence  and 
government,  to  the  evil  and  pernicious  example  of  all  others  in  like 
case  offending,  contrary  to  the  form,  force  and  effect  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state.^ 
A  true  bill :  John  Smithy  Foreman. 


1.  This  form  is  given  in  Aik.  Prac.  F.,  p.  240,  §  195. 
state  of  Connecticut  see  a  Swift's  Rev.  872. 
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BONDS  AND  UNDERTAKINGS. 

Acting  as  Auctioneer  without  filing,  see  the  title  AUCTIONEERS,  vol. 
2,  Farm  No,  360S. 

Actions  upon,  PUadings  in,  see  the  title  BONDS  AND  UNDERTAK- 
INGS {Actions  on),  post,  p.  528. 

For  Costs,  see  the  titles  BONDS  AND  UNDERTAKINGS  ON 
APPEAL  AND  ERROR;  COSTS. 

For  Property  tahen  upon  Execution,  see  the  title  EXECUTIONS, 

In  Arrest  Proceedings  in  Civil  Actions,  see  the  title  ARREST,  ETC., 
vol.  2,  Forms  Nos.  2266  et  seq. 

In  Attachment  Proceedings,  on  Part  of  Plaintiff,  see  the  title  A  TTACH- 
MENT,  ETC.,  vol.  a,  Forms  Nos.  2683,  2739,  2833,  2842,  2^42^ 
3004,  3005,  3025,  3173,  3176,  3217,  3218,  3219,  3229, 

In  Attachment  Proceedings,  on  part  of  Defendant  or  Owner  of  Property 
attached,  see  the  title  ATTACHMENT,  ETC.,  vol.  2,  Forms 
Nos.  2843,  2844,  2940,  3028,  3106,  3141,  3157,  3159,  3239, 

In  Attachment  Proceedings,  on  part  of  Third  Party  Claimant,  see  the  title 
ATTACHMENT,  ETC,^  vol.  2,  Forms  Nos  2080  et  %eq. 

In  Bail  Proceedings,  see  the  Htle  BAIL  AND  RECOGNIZANCE, 
ante,  p.  i. 

In  Bastardy  Proceedings,  see  the  title  BASTARDY,  ante,  p.  153. 

In  Claim  and  Delivery  Proceedings,  see  the  title  REPLEVIN,  ETC. 

In  Forcible  Entry  and  Detainer  Proceedings,  see  the  title  FORCIBLE 
ENTRY  AND  DETAINER, 

In  Garnishment  Proceedings,  on  part  of  Plaintiff,  see  the  title  A  TTACH- 
MENT,  ETC,  vol.  2,  Forms  Nos,  3245,  3^55^  3^57 y  3^7^^ 
3280,  3292,  3344,  3354,  3363. 

In  Garnishment  Proceedings,  on  part  of  Defendant,  see  the  title 
ATTACHMENT,  ETC.,  vol.  2,  Forms  Nos,  3379  ^'  ^'^ 

In  Garnishment  Proceedings,  on  part  of  Garnishee,  see  the  title  A  TTACH- 
MENT,  ETC,  Form  No.  3381, 

In  Injunction  Proceedings,  see  the  title  IN/UNCTION, 

In  Insolvency  Proceedings,  see  the  title  INSOLVENCY, 

In  Intervention  Proceedings,  see  the  title  INTERVENTION, 

In  Proceedings  to  Abate  Nuisances,  see  the  title  NUISANCES, 

In  Mechanics  Lien  Proceedings,  see  the  title  MECHANICS*  LIENS, 

In  Proceedings  to  Remove  Causes  to  Federal  Courts,  see  the  title  RE- 
MOVAL OF  CAUSES, 

In  Replevin  Action,  see  the  title  REPLEVIN,  ETC, 

In  Trustee  Process,  on  part  of  Defendant,  see  the  title  ATTACH- 
MENT, ETC,  vol.  2,  Form  No,  3459. 

In  Trustee  Process,  on  part  of  Trustee  where  Trustee  is  Mortgagor,  see 
the  title  ATTACHMENT,  ETC,  vol.  2,  Form  No,  3461, 

Justification  of  Sureties  on,  see  the  title  JUSTIFICATION  OF 
SURETIES. 
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BONDS  AND  UNDERTAKINGS. 

Of  Client,  when  Attorney  Claims  Uen,  see  the  title  ATTORNEYS, 

vol.  2,  Form  No,  JSJO, 
Of  Executors  and  Administrators,  see  the  title  EXECUTORS  AND 

ADMINISTRA  TORS. 
Of  Guardians,  see  the  Htle  GUARDIAN  AND  WARD. 
Of  Receiver,  see  the  Htle  RECEIVERS. 
On  Appeal  and  Error,  see  the  titles  ADMIRALTY,  vol.  i,  Form  No. 

6og;  BONDS  AND   UNDERTAKINGS  ON  APPEAL 

AND  ERROR. 
Plea  setting  up  Delivery  and  Acceptance  of,  as  Accord  and  SattsfacHon, 

see  the  title  ACCORD  AND  SATISFACTION,  vol.  i,  Forms 

Nos.  J2p,  JJO. 

Prison  Bounds  Bonds,  see  the  title  JAIL  LIBERTIES. 

Education  to  Plea  of  Delivery  cmd  Acceptance  of,  as  Accord  and  Satis- 
faction, see  the  title  ACCORD  AND  SATISFACTION, 
vol.  I,  Form  No.  J4p. 

Suhnissian  by,  see  the  title  ARBITRATION  AND  A  WARD,  vol.  2, 
Forms  Nos.  2038,  2120^  ^^53^  ^^54* 

Supersedeas,  see  the  titles  BONDS  AND  UNDERTAKINGS  ON 
APPEAL  AND  ERROR;  STAY  OF  PROCEEDINGS. 

To  Keep  the  Peace,  see  the  title  SURETIES  OF  THE  PEACE. 

To  Release  Vessel  Attached,  see  the  title  ADMIRALTY,  vol,  i,  Form 
No.  60s. 

To  Stay  Proceedings,  see  the  titles  BONDS  AND  UNDER  TAK- 
INGS  ON  ERROR  AND  APPEAL;  STAY  OF  PRO- 
CEEDINGS. 

For  matters  of  Substantive  Law  connected  with  this  subject,  see  the  title 
BONDS,  4  American  and  Enolish  ENCYCLOPiEDiA  of  Law 
(2d  ed.)  618  et  seq. 

See  also  FORTHCOMING  BONDS;  INDEMNITY  BONDS; 
MUNICIPAL  SECURITIES;  RESCISSION  AND  CAN- 
CELLATION; VENDOR  AND  PURCHASER;  and  the 
GENERAL  INDEX  to  this  work. 
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BONDS  AND  UNDERTAKINGS  (actions  on). 

By  Francis  X.  Hbnnessy. 

I  OOMMON  BONDS,  533* 

1.  Complainty  Declaration  or  Petition^  533. 
a.  By  Obligee,  533. 
d.  On  Assigned  Bond,  538. 


i^  By  First  Assignee,  538. 
>) 


2)  By  Second  Assignee,  538. 

J3)  By  Assignee  against  Assignor,  539. 

c.  By  Survivor  of  Joint  Obligees,  541. 

d.  On  Bond  made  by  Defendants  Wife  when  Feme  Sole, 

541. 

e.  By  Administrator  with  Will  Annexed  against  Partners, 

54*. 
/.  On  Penal  Bond  not  Noticing  Condition,  543. 

g.  Against  Heirs  of  the  Heir  of  Obligor,  543. 

9.  Answer  or  Plea,  544. 

a,  Non  Est  Factum,  544. 

b.  Special  Plea,  546. 

8.  Replication  to  Flea  in  Bar,  547. 
11.  BONDS  ¥riTH  CONDITION,  548. 

1.  For  Payment  of  Money,  548. 

a.  Complaint,  Declaration  or  Petition,  548. 

"i)  By  Obligee  against  Obligor^  548. 

(c^  Generally,  548. 

lb)  Setting  forth  Bond  according  to  Legal 
Effect,  549. 

(c)  Bond  Payable  after  Death  of  Obligor, iiQ. 
Against  Obligees  who  have  Assigned,  551. 
By  Surety  against  Cosurety  to  Obtain  Benefit 

of  Collateral,  553. 
By  Executor  of  Obligee,  555. 
By  Corporation  as  Assignee,  557. 
On  Bond  for  Purchase  Money,  560. 

b.  Answer  or  Plea,  561. 
i)  Failure  to  Sue  after  Due  Notice,  561. 
2)  In  an  Action  on  a  Bond  to  Secure  Purchase 

Money,  562. 

c.  Affidavit  of  Defense,  563. 

9.  For  Other  than  Payment  of  Money,  566. 
a.  Complaint,  Declaration  or  Petition,  566. 

(x)  On  Bond  to  Convey  Land,  566. 
'a)  Action  by  Vendee,  566. 
[b)  Action  by  Vendor,  568. 
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(2)  On  Bond  to  Perform  Contract^  569. 
'a\  For  the  Hire  of  Convicts ^  570. 

bS  For  Building  a  Town  HcUl^  571. 
A   Of  Agency,  573. 

For  the  Hire  of  Public  Market,  574, 
On  Arbitration  Bond,  576. 
On  Indemnity  Bond,  578. 

(tf)  To  Indemnify  against  Wrongful  Levy 

and  Sale,  579. 
(Jf)   To  Indemnify  for  Failure  tA  Perform 

Contract,  581. 
(r)  By  Deputy  Public  Officer  to  Indemnify 
his  Principal,  582. 
(S)  On  Various  Other  Bonds,  585. 

{a\  Bond  for  Transfer  of  Bank  Stock,  585. 

(b)  Bond  to  City  to  Secure  Payment  of  its 

Subscription  to  Stock  of  PrivcUe  Cor* 

poration,  586. 

(/)  Bond  to  Have  Mortgage  Satisfied,  588. 

b.  Answer  or  Plea,  589. 

i^  Performance,  589. 

'2)  Non  Damnificatus,  590. 

j3  Release — Indemnity  Bond  of  Deputy  Sheriff, 

590. 
(4)  Setting  up  Special  Defense,  591. 

e.  Affidavit  of  Defense,  593. 

d.  Replication  setting  up  Fraud  to  Plea  of  Releeue,  594. 

nL  BOHDS  GIVEN  IN  LEGAL  PROCEEDINGS,  596. 

1.  Appeal  Bonds,  596. 

a.  Complaint,  Declaration  or  Petition,  596. 

S  Appeal  from  Money  Judgment,  596. 
Appeal  from  Judgment  for  Restitution  of  Pos* 
session  of  Real  Property,  605. 

(3)  Appeal  from  Judgment  in  Foreclosure  ofChai* 

tel  Mortgage,  606. 

(4)  Appeal  from  Judgment  for  Defendant  in  Re* 

plevin,  607. 

b.  Answer  or  Plea,  609. 

(i\  Revocation  Before  Delivery,  609. 

(2)  Decree  Extinguishing  Debt  upon   which  the 

cution  at  Law  was  Brought,  610. 

(3)  Special   Agreement    that    Judgment  shall  be 

Affirmed — Discharge  of  Sureties,  612. 
r.  Motion  for  Summary  Judgment  upon  AffirmcUion  of 

Judgment,  614. 
d.  Judgment,  615. 
9.  Bonds  in  Arrest  and  Bail  Bonds,  616. 

a.  Complaint,  Declaration  or  Petition,  616. 
i)  Generally,  616. 
2\  Statutory  Bond,  620. 
j)  On  Prison  Bounds  Bond,  623* 
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(4)  Where  Bond  Held  a  Common-law  Agreement^ 

625. 

(5)  On  Lo$t  Recognizance^  627. 

b.  Scire  Fcuias  on  Mesne  Process^  628. 

c.  Answer  or  Plea^  630. 
Illegality  of  Bond^  630. 
Thai  Bail  Rendered  the  Body  of  Principal  in 

Courts  631. 
(3)  ^^  Prison  Bounds  Bondj  632. 
••  Bonds  in  Attachment^  632. 

a.  Complaint  or  Declaration^  632. 
(i\  Bonds  on  Obtaining  Attachment^  632. 
{2)  Bonds  to  Release  Attachment^  635. 

b.  Answer  or  Plea,  637. 


^:^ 


(i)  Tender,  637. 
(2)  NonDa\ 
4.  Bastardy  Bonds,  638. 


Non  Dammficatus,  638. 
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a.  Complaint  or  Declaration,  638. 

b.  Plea  or  Answer,  641. 
Performance,  6^1, 
Readiness  to  Perform,  642. 

6.  In/unction  Bonds,  643. 

a.  Complaint,  Declaration  or  Petition,  643. 
i^  Generally,  643. 
iS  Injunction  against  Completion  of  Contrcut,  645. 

^3)  Injunction  against  Merchants  Selling  or  Trans- 

acting  Business,  649. 
(4)  Injunction  against  Judgment,  652. 

b.  Pleas,  653. 
i)  That  Writ  Never  Issued,  653. 
'2)  Setting  up  Corrupt  Dismissed  of  Injunction,  654. 

€L  Replevin  Bonds,  656. 

a.  Declaration  or  Petitiofi,  656. 
^.  /'/^ax  ^r  Answer,  661. 

( 1 )  That  Property  Not  in  Plaintiff  and  Merits  Not 

Determined  in  Replevin  Action,  661. 

(2)  That  Plaintiff  in  Replevin  Appeared  and  No 

Return  Adjudged,  664. 
e.   Affidavit  of  Defense  that  Property  has  Been  Restored, 
664. 

IV.  Bonds  of  corporations,  665. 

1.  Complaint,  Declaration  or  Petition,  665. 

a.  County  Bond,  t(}(^, 

b.  City  Bond,  668. 

c.  School  Bond,  670. 

d.  Railroad  Bond,  672. 


i^  Mortgage  Bond,  6^2. 


2)  Bond  Assigned  by  Delivery,  673. 

3)  Special  Count  on  Interest  Warrant,  674. 
Answer  or  Plea,  675. 

a.  Res  Adjudicata,  675. 
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BONDS  iSr-  UNDER  TAKINGS  {A  CTIONS  ON). 
b.  Illegality^  676. 

V.  Bonds  of  pubuc  OpncERSt  680. 

1.  In  General^  680. 

a.  Petition  of  Surety  to  be  Released^  681. 

b.  Petition  for  Leave  to  Sue^  682. 

c.  Order  Granting  Leave  to  Sue^  685. 

d.  Notice  of  Motion  for  Judgment^  686. 
».  Sheriff's  Bond,  687. 

a.  Complaint,  Declaration  or  Petition,  687. 
i)  For  Failure  to  Pay  Over  Money,  687 
2)  For  Failure  to  Return  Execution  andPoy  Over 

Money,  694. 
(3)  ^0^  False  Return  and  Failure  to  Pay  Over 
Money,  696. 
For  Neglect  to  Levy,  698. 
For  Failure  to  Sell,  699. 
{a)  Under  Execution,  699. 
\p)  Under  Attcuhment,  705. 
(c)   Under  Order  of  Sale,  106. 
(6)  For  Failure  to  Pay  After  Sale,  708. 

b.  Answer  of  Sureties,  7 10. 

c.  Affidavit  for  Pro  Rata  Distribution,  712. 
S.  Constable's  Bond,  713. 

a.  Pomplcunt,  Declaration  or  Petition,  713. 

(i)  Seizing    Goods   of   Plaintiff    under    Process 
against  Another,  713. 

2)  For  Fculure  to  Sell  and  Collect,  716. 

3)  For  Sale  Destroying  Plaintiff  *  s  Lien  for  Reniy 
718. 

4^  For  FcUse  Arrest,  720. 

5)  For  Keeping  Property  until  Purchaser  Ful- 
filled Conditions  of  Mortgage,  721. 
b  Answer,  723. 

4.  Bond  of  State  Treeuurer,  724. 

a.  Declaration,  724. 

b.  Plea,  726. 

c.  Replication,  727. 

5.  Bond  of  County  Treasurer,  728. 

j  a.  Complaint,  Declaration  or  Petition,  728. 

I  (i)  For  Failure  to  Pay  Over  or  Account,  728.     . 

;  (2)  For  Misappropriation  of  Funds,  730. 

(3)  For  False  Account  and  Unlawful  Charges,  733. 
'  b.  Answer  or  Plea,  735. 

[  (i^  Setting  up  DefcUcation  in  First  Term,  735. 

I  (2)  Setting  up  Robbery,  737. 

Bond  of  City  Treasurer,  739. 

a.  Complaint,  739. 

b,  AnsTifer  or  Plea,  742. 
SpecicU  Defense,  742. 
Puis  Darrein  Continuance,  745. 

7.  Bond  of  Treasurer  of  School  District,  745. 
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s.  B(md  of  Tax  Collector ^  747. 

a:  Complaint^  Declaration  or  Petition^  747. 

b.  Replication^  751. 
••  Bond  of  Clerk  of  Courts  753. 

10.  Bond  of  Justice  of  the  Peace,  756. 

11.  Bond  of  Chief  Inspector  of  Grain,  757. 

i«.  Bond  of  Commissioner  to  Sell  RecU  Estate,  760. 
IS.  Bond  of  County  Commissioner,  761. 
14.  Bond  of  Township  Supervisor,  763. 
i».  Bond  of  Indian  Superintendent,  764. 
TL  BONDS  OF  EXECUTORS  AND  ADMINISTRATORS,  766. 
!•  Complaint,  Declaration  or  Petition,  766. 

a.  For  Failure  to  Pay  Money  Ordered  on  Accountings  767. 

b.  For  Failure  to  Pay  Judgment,  770. 

CC\  In  Suit  by  Supposed  Intestate,  770. 
(2)  In  Suit  by  Creditor  of  Estate,  772. 

c.  For  Failure  to  File  Report  and  Pay  Over  to  Successor^ 

776. 

d.  For  Failure  to  Inventory  Part  of  Estate ^  777. 

e.  By  Distributee,  777. 

f.  On  Bond  of  Deceased  Administrc^or,  778. 

g.  Against  Administratrix  of  Community  Estate^  78l« 
9.  Demurrer,  783. 

••  Answer  or  Plea,  785. 

a.  Execution  of  New  Bond  as  Discharge,  785. 

b.  Readiness  to  Pay  Pro  Rata  Amount,  789. 

c.  No  Notice  of  Demand  of  Claim,  790. 

d.  Payment,  791. 

4.  RepliccUion  Assigning  Breaches,  793. 
YIL  GUARDIANS'  BONDS,  796. 

1.  Complaint,  Declaration  or  Petition,  796. 

a.  For  Failure  to  Account  or  Pay  Over,  796. 

b.  For  Failure  to  Pay  Over  After  Accountings  798. 

c.  For  FcUlure  to  Account  for  Rent,  802. 

d.  Against  Special  Guardian  to  Sell  Real  Estate^  804. 

e.  On  Bond  to  Judge  of  Probate,  806. 

».  Plaintiff's  Affidavit  Setting  Forth  Breach  —  Pennsylvania^ 

807. 
s.  Answer  or  Plea,  808. 
YIIL  BONDS  OF  THOSE  HOLDING  OTHER  FIDUCIARY  POSITIONS,  8ia 
1.  Assignee  for  Benefit  of  Creditors,  810. 
%.  Bank  Teller,  812. 

a.  Declaration,  812. 

b.  Statement  of  ClcUm,  813. 
e.  Plea,  814. 

8.  Secretary  of  Building  Association,  8x6. 

4.  Clerk,  819. 

5.  Subscription  Agent,  820. 

IX.  Bottomry  and  respondentia  Bonds,  Sax. 

1.  Libel  or  Declaration,  821. 
»•  Answer  or  Plea,  823. 
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X.  MISCELLANEOUS  BONDS,  838. 
1.  License  Bonds,  828. 

«.  Bond  of  Merchantto  give  Statement  and  Pay  Taxes,  830. 
8.  Bond  for  Discharge  as  Insolvent  Debtor,  Z'^i, 
4.  Bond  to  Support  Plaintiff  and  Pay  his  Debts,  832. 

ciu>ss-refere:nce& 

Annuity  Bond,  see  the  title  ANNUITIES,  vol.  i,  Forms  Nos.  1308^ 

1309. 
Arbitration  Bond,  see  also  the  title  ARBITRA  TION  AND  A  WARD, 

vol.  2,  Form  2204. 
Bottomry  Bond,  see  also  the  title  ADMIRALTY,  vol.  i,  Form  No.j4g. 
For  forms  of  Pleadings  in  Actions  of  Covenant  generally,  see  the  title 

COVENANT 
For  forms  of  Pleadings  in  Actions  of  Debt  generally,  see  the  title  DEBT 
For  forms  of  Pleas  generally,  available  in  actions  upon  Bonds,  see  the  titles 

ANSWERS  IN  CODE  PLEADING,  vol.  i,  p.  799;  PLEAS; 

and  the  various  Special  Pleas  treated  under  the  particular  titles 

in  this  work.     See  also  the  GENERAL  INDEX  to  this  work. 
For  matters  of  Pleading  and  Practice  connected  with  this  subject,  see  the 

title  BONDS,  3  Encyclopaedia  of  Pleading  and  Practice, 

635  et  seq. 

L  COMMON  BONDS. 

1.  Complaint,  Declaration  or  Petition. 

a.  By  Obligee. 

Form  No.  4350. 
Supreme  Court,  New  York  County. 

fohn  Doe,  plaintiff, 
against 
Richard Roe,^  defendant. 

The  plaintiff  above  named,  by  his  attorney,  Charles  O^ Connor,  com- 
plaining of  the  above  named  defendant,  alleges: 

I.  That  the  defendant  aforesaid,  on  the  23d  ddiy  oi  January,  i85^, 
made,  executed  and  delivered  to  this  plaintiff  his  certain  writing 
obligatory,^  covenanting  with  the  said  plaintiff  to  pay  him  the  sum 
of  two  thousand  dollars. 

II.  That  a  copy  of  the  bond  is  hereto  annexed  and  made  a  part 
of  this  complaint.^ 

1.  The  Obliffor  mutt  be  Sued  by  the  Seme  tion  to  aver  that  the  defendant  made  his 

Pint  Name  as  that  by  which  he  executed  writing  obligatory,  for  such  words  im- 

the  bond;  otherwise  the  declaration  is  port  of  themselves   a  complete  deed, 

bad.    Gould  v.  Barnes,  3  Taunt.  504;  bond  or  specialty.     Martin  v.  Davis,  a 

Williams  v.  Bryant,  5  M.  &  W.  447.  Colo.  313,  ciHng  i  Chit.  PI.  264. 

But  where  a  declaration  sets  out  the  Coniidoration.  —  It  is  not  necessary  to 

obligor's  name  as  "James  W."  and  set  out  a  consideration.     Montgomery 

the  bond  is  executed   by    **Jas.  W."  County  v.  Auchley,  103  Mo.  49a. 

"James  W."  will   be   intended  to  be  8.  Where  the  petition  has  a  copy  of 

the  true  name  and  "Jas.  W."  a  mere  the    bond    annexed    as    part  thereof, 

contraction    of  it.     Robbins    v.    Gov-  the  correctness  of  the  copy  cannot  be 

emor.  6  Ala.  839.  regarded  as  the  material  allegation  ia 

9.  With  ngard  to  the  SzeeatioB  of  a  the  petition.    The  petition  must  be  re- 
Bond,  it  is  only  necessary  in  a  declara-  garded  as  alleging  the  substantial  legal 
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III.  That  no  part  of  the  aforesaid  two  thousand  dollars  set  forth 
in  such  bond  has  been  paid. 

Wherefore  plaintiff  demands  judgment  against   said   defendant 
for  the  sum  of  two  thousand  dollars,  with  interest  thereon  from  the 

day  of ,  i8^,  together  with  the  costs  of  this  action. 

New  York,  May  17,  i897.  Charles  O'Connor, 

Att'y  for  Plaintiff, 
Office  <y  P,  O.  Address,  118  Nassau  street,  N.  Y, 
{Verification,) 

Form  No.  4351. 
(Ala.  Civ.  Code  (1886),  p.  791.)* 

The  State  of  Alabama,  }     t«  4.1,^  r"      -^  n^,  -*  t-^ Q#vy 

County  of  Dale,        \    ^"  ^^^  ^''"^'^  ^^"'^^^ ^^""'  '^^• 

John  Doe,  plaintiff,       )      The  plaintiff  claims  of  the  defendant  one 
against  >     /A^tfxj»^  dollars  due  by  bond  executed  by 

Richard  Roe,  dtfendsLUt,  )     him  on  the  eighth  day  of  December,  \WB, 
payable  on  the^rx/  day  of  February,  i8d7,  with  interest  thereon. 

Edward  Fields,  Attorney  for  Plaintiff. 

effect  of  the  bond  which  is  shown  in  the  Case,  10  Coke  122 ;  New  York  African 

copy.     Bentley  V.  Dorcas,  11  Ohio  St.  Soc.  v.  Varick,  13  Johns.  (N.  Y.)  38; 

409.  Pendleton  v.  State  Bank,  i  T.  B.  Mon. 

whin  %  Bond  has  beon  Lost,  it  is  not  (Ky.)  171;  Bowers  v.  State  Bank.  5  Ark. 

necessary  to  alleg^e  the  loss  in  the  com-  234  ;    Morgan   v.   Thrift,  2  Cal.   562; 

plaint.     Livingston  County  v.  White,  Shaver  v.  McLendon,  26  Ga.  228  ;  Com. 

30  Barb.  (N.  Y.)  73  ;  3  Encyc.  PI.  and  v.  Hughes,  10  B.  Mon.  (Ky.)  160;  Gayle 

Pr.  649.     But  the  declaration  must  de-  v.  Hudson,  10  Ala.  116. 

scribe  the  obligation  correctly.     Smith  In  Colton  v.  Stanwood,  68  Me.  482, 

V.  Brown,  3  Blackf.  (Ind.)  22.  where  the  obligees,  whose  real  name 

And    in    AUtbama^     if    affidavit     is  was  '*  Colton,*'   were  wrongly  named 

made  by  the  plaintiff  of   the  loss  or  in  the  bond  ''Carlton,"  the  following 

destruction  of  the  bond  and  the  con-  method  of  declaring  was  used:   **  For 

tents  thereof,  and  that  the  same  has  that  the  said  defendants,  at  Lewiston 

not  been  paid  or  otherwise  discharged  aforesaid,  to  wit,  at  said  Auburn^  on  the 

and  accompanies  complaint,  it  must  be  twenty-third  day  of  February^   A.    D. 

received  as  presumptive  evidence,  both  187/,  by  their  writing  obligatory  of  that 

of  the  contents  and  loss  or  destruction  date,  by  them  signed,  sealed  with  their 

of  such  instrument,  unless  the  defend-  seals,  and  here  in  court  to  be  produced, 

ant,  by  plea  verified  by  affidavit,  denies  bound  and  acknowledged   themselves 

the  execution  of  such  bond  or  the  con-  to  be  indebted  to  the  plaintiffs,  under 

tents  thereof,  in  which  case   proof  of  the  names  of  G.  IV,  CarlUnt^  C.  B,  Carl- 

such   execution   or  contents    must   be  ton,  H.  F.  Zakm^  and  Z.  A,  Roberts^  all 

made  by  the  plaintiff.     When  the  suit  of  the  city,  county  and  state  of   New 

is  against  an  executor  or  administrator,  York,  in   the  sum  of  one  hundred  and 

he   may   controvert    the    oath   of    the  eighty-two  Ao\\9iTS^.nd  seventy-eight cenxs^ 

plaintiff    of    the    loss,   destruction    or  to  be  paid  to  the  plaintiffs  on  demand.'* 

contents  of    the  bond  sued  upon  by  1.  TennMiae.  —  The  form  prescribed 

swearing  to  the  best  of  his  knowledge  by  the  Tennessee  code,  omitting   the 

and  belief.  Ala.  Civ.  Code  (18S6),  §  2597.  caption,  is  as  follows  : 

Where  Send  is  Payable  to  Person  in  "  The  plaintiff  sues  the  defendant  for 

Wron^  Hame.  —  The  person  to  whom  a  %2,ooo  due  by  bond,  here  to  the  court 

bond  is  made  payable  by  a  name  differ-  shown,  executed  by  him  on  the  ^^^ day 

jng  from  his  own  name  can  declare  upon  of  May^  18^,  payable  on  the  ir^  day  of 

it  in  his  own  name,  averring  that  it  was  Ma^,  tS^.  with   interest  due  thereon, 

made    to    him    bv   the   wrong    name,  which  remains  unpaid. 

Nicholay  v.  Kay,  6  Ark.  59  ;  Lyn-Regis  ^'George Jones,  Attorney  for  Plaintiff." 
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it'omNo.  4353. 

(Precedent  in  Thomp8on>  v.  Boggs,  8  W.  Va.  64.) 
Circuit  Court  for  ^<wi/ County,  to  wit:  Juw  Rules,  187^. 

Edward  Trcuewell  and  M.  P,  AmisSy  executors  of  James  Thomfsony 
deceased,  who  sue  for  the  use  of  Edward  Tracewell^  complain  of 
F,  C.  Boggs  andy.  H,  Robinson^'^  who  are  duly  summoned,  etc,^  of  a 
plea  that  they  render  unto  said  plaintiffs  forty-eight  hundred  and 
forty-five  dollars,  which  they  owe  and  unjustly  detain  from  said 
plaintiffs;  For  that,  whereas,  the  said  defendants,  heretofore,  to 
wit,  on  the  16th  day  of  October^  1865,  at  the  county  aforesaid,  made 
their  certain  single  bill,  sealed  with  their  seals,^  the  date  whereof  is 
the  day  and  year  aforesaid,  whereby,  six  months  after  date,  they 
promised  and  bound  themselves,  and  their  heirs,  to  pay  Edward 
Tracewell  and  M,  P,  Amiss^  executors  of  James  Thompson^  deceased, 
two  thousand^  four  huttdred  and  twenty  \two^  *  dollars  and  fifty  cents 
with  interest  from  date,  being  part  of  the  money  above  demanded; 
and,  also,  for  that,  whereas,  the  said  defendants,  heretofore,  to  wit, 
on  the  16th  October^  i865,  in  the  county  aforesaid,  made  their  cer- 
tain other  single  bill,  sealed  with  their  seals,  the  date  whereof  is  the 
day  and  year  last  aforesaid,  whereby  twelve  months  after  date,  they 
promised  and  bound  themselves,  and  their  heirs,  to  pay  to  Edward 
Trtuewell  and  M,  P,  Amiss^  executors  of  James  Thompson^  deceased, 
two  thousand  four  hundred  and  twenty-two  dollars  and^/y  cents,  with 
interest  from  date,  being  the  residue  of  the  sum  above  demanded. 
Yet  the  defendants,  or  either  of  them,  although  often  requested, 
have  not  paid  to  the  said  plaintiffs,  or  either  of  them,  the  said  sum 
of  money  first  above  demanded,  or  any  part  thereof,  but  the  same, 
or  any  part  thereof,  so  to  pay,  have  hitherto  refused,  and  still  refuse 
to  the  damage  of  the  plaintiffs  $^^;  whereof  they  bring  their  suit,  etc. 

[Jeremiah  Mason^  p.  q.  ] 

1.  Patwmt  Jolntlj  uid  fleveraUy  Liable  state  the  county  of  the  principars  resi- 

on  the  same  bond  and  sureties  on  the  dence.     Ga.  Code  (i88a),  §  2156;  Code 

same  or  separate  instruments  may  all  (1895),  §  2974. 

or  any  of  them  be  included  in  the  same  8.  There  May  be  a  Leet  Vnmber  of  8ealf 

action   at  the  option  of  the  plaintiff,  than  signers  to  a  bond.      It  has  been 

Mills'  Anno.  Code  Colo.  (1896),  g  13.  held  that  one  seal  may  serve  for  all, 

Hotiee  IMieihargiiig  Surety. —  A  surety,  and  that  where  the  bond  contains  the 

at  any  time  after  the  debt  on  which  usual  attestation  clause  '*  sealed  with 

he   is   liable  becomes  due,   may  give  our  seals"  the  law  will  intend  that  all 

notice  in  writing  to  the  creditor  or  his  the  signers  adopt  one  seal.     Northum- 

agent,  or  any  person   having  control  berland  v.  Cobleigh,  59  N.  H.  250. 

or  possession  of  the  obligation,  to  pro-  8.  Where  a  declaration  describes  the 

ceed   to  collect  the  same  out  of  the  bonds  as  containing   an   acknowledg- 

principal  or  any  one  of   the  several  ment  of  the  defendants  that  they  are 

principals   liable  therefor;   and   if  the  held  and  firmly  bound  to  D.  K.  in   a 

creditor  or  holder  refuses  or  fails  to  certain  sum  to  be  paid  to  the  said  D. 

commence  an  action  for  the  space  of  K.,  and  the  bond  does  not  in  reality 

three  months    after   such   notice  (the  name  any  one  as  a  payee,  it  is  a  fatal 

principal  being  within  the  jurisdiction  variance.     Kemp  v.  M'Guigin,Tappan 

of   the    state)    the    surety   giving  the  (Ohio)  50. 

notice,  as  well  as  all  cosureties,  is  dis-  4.  In  the  first  coUnt  the  plaintiff  de- 

.charged;  and  no  notice  shall  be  con-  clared  on  a  bill  single  for  the  sum  of 

sidered  a  compliance  with  the  require-  $2,420.50.      The    defendant    appeared 

ments  .of  this  section  which  does  not  and  craved  oyer  of  the  bills  described 
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Form  No.  4353. 

JMd.  Pub.  Gen.  Laws  (1888),  xioa.) 
bounty,  ss  :  Andrew  Brawn^  by  Samuel  Taylor ^  his 
attorney!  sues  Charles  Drew  for  that  the  said  defendant,  by  his  writ- 
ing obligatory  dated  th^  fourth  day  of  December  in  the  year  eighteea 
hundred  and  ninety-six^  promised  to  pay  the  plaintiff  the  sum  of 
^yOOO  and  hath  not  paid  the  same  or  any  part  thereof,  and  the 
plaintifif  claims  therefor  the  sum  of  $^,if^.iP. 

Samuel  Taylor,  Plaintiff's  Attorney. 

Form  No.  4354. 

In  the  Court  of  Common  Pleas  of  Chester  County,  No.  718,  of  Mo)^ 
Term,  A.  D.  i8P7. 

Frank  Ray    ) 
against       >  Chester  County,  ss  : 
Edward  Rice,  ) 

Frank  Ray,  plaintiff  herein,  by  his  attorney,  Daniel  Webster,  com* 
plains  of  Edward  Rice,  defendant  herein,  who  has  been  summoned  to 
answer  the  said  plaintiff  in  an  action  of  assumpsit,^  and  the  plaintiff 
demands  of  the  said  defendant,  Edward  Rice,  the  sum  of  two  thousand 
dollars,  which  the  said  defendant  owes  to  and  unjustly  detains  from 
the  said  plaintiff. 

For  that  whereas  the  said  Edward  Rice,  said  defendant,  on  the  3d 
day  oi  January,  i8P^,  by  his  certain  writing  obligatory,  the  date 
whereof  is  the  year  and.  day  above  set  forth,  given  under  his  hand 
and  seal,  acknowledged  himself  to  be  held  and  firmly  bound  in  the 
said  sum  of  two  thousand  dollars  Q^,000)  above  mentioned  and 
demanded  to  be  paid  to  Frank  Ray,  this  plaintiff. 

Yet  the  said  defendant  has  not  paid  the  said  sum  of  two  thousand 
dollars  or  any  part  thereof  to  this  plaintiff,  but  has  wholly  neglected 
and  refused  and  still  neglects  and  refuses  so  to  do,  although  payment 
thereof  has  been  duly  demanded,  to  the  damage  of  this  plaintiff  in 
the  sum  of  ^,000,  and  thereupon  he  brings  this  suit,  etc. 

Daniel  Webster,  Attorney  for  Plaintiff. 

Form  No.  4355. 
Circuit  Court  for  Albemarle  County,  to  wit :  First  April  Rules,  i8P5. 

George  Gray  complains  of  Frank  Ray  and  Richard  Roe,  of  a  plea 
that  they  render  unto  him,  the  said  George  Gray,  the  sum  of  %^fiOO,. 
which  they  owe  to  and  from  him  unjustly  detain;  for  that  the  said 
Frank  Ray  and  Richard  Roe  heretofore,  to  wit :  on  the  Hth  day  of 
March,  iS91,  in  the  county  aforesaid,  by  their  writing  obligatory^ 
sealed  with  their  seals,  and  now  unto  the  court  here  shown,'  the  date 

in  both  counts,  which  was  granted.    It  that  his  demurrer  was   rightly  over-^ 

appearing  that  the  bills  were  each  for  ruled,  the  second  count  being  correct, 

the  sum  of  $2,422.50,   the  defendant  Thompson  v.  Boggs,  8  W.  Va.  63. 

demurred  on  account  of  the  variance  1.  Bright.    Pur.    Dig.   Pa.  (1894),  p. 

of  two  dollars  between  the  first  bill  1728,  g  z. 

and  that  declared  on  in  the  first  count  8.  Za  IlUaoii  it  Is  Vot  IfnowiiTj  t^ 

of  the  declaration,  but  the  court  held  lUks  Protart  of  the  instrument  alleged; 
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whereof  is  the  day  and  year  last  aforesaid,  acknowledged  themselves 
to  be  held  and  firmly  bound  unto  the  said  George  Gray^  in  the  just 
and  full  sum  of  %^fiW>^  above  demanded,  to  be  paid  to  the  said  plain- 
tifif  whenever  the  said  defendant  should  be  thereunto  afterwards 
requested  {or  whatever  is  the  period  of  payment  named  in  the  bond). 
Yet  the  said  Frank  Ray  and  the  said  Richard  Roe  have  not,  nor  hath 
either  of  them,  as  yet  paid  the  said  sum  of  %8y000,  or  any  part  thereof, 
to  the  said  George  Gray^  though  often  requested  so  to  do,  but  they 
have,  and  each  of  them  hath,  hitherto  wholly  neglected  and  refused, 
and  they  do,  and  each  of  them  doth,  still  so  neglect  and  refuse,  to  the 
damaige  of  the  plaintiff  $S,000,    And  therefore  he  brings  his  suit. 

Randolph  Gordon^  p.  q. 


Pcnm  No.  4356. 

State  of  Kansas^  Linn  County,  ss: 
In  the  District  Court  in  and  for  the  County  and  State  aforesaid. 

Frank  Ray^  plaintiff,     ) 

against  V  Petition. 

Edward  Rice^  defendant.  ) 

Frank  Ray,  plaintiff  herein,  complaining  of  Edward  Rice^  defend- 
ant herein,  states: 

I.  That  the  said  Edward Rice^  on  the  8th  day  of  Aprils  iS96,  made, 
executed  and  delivered  his  certain  writing  obligatory,  bearing  said 
date,  under  his  own  hand  and  seal,  to  this  plaintiff,  wherein  and 
whereby  he  bound  himself  to  pay  the  sum  of  one  thousand  dollars 
i$l,00O)  to  the  said  plaintiff  on  the  8th  day  of  April,  iS97,  and  that  a 
copy  of  said  writing  obligatory  or  bond,  marked  Exhibit  A,  is  hereto 
annexed  and  filed  herewith  as  part  of  this  petition. 

II.  That  no  part  of  said  sum  mentioned  in  said  bond  has  been 
p>aid,  although  payment  thereof  has  been  duly  demanded,  and  that 
there  is  now  due  and  owing  to  the  plaintiff  herein  the  sum  of  on^ 
thousand  doiisLTS  i$liOOO),  with  interest  thereon  from  the  Sth  day  of 
Apri/y  iS96,  at  the  rate  of  six  per  cent,  until  paid. 

Wherefore  plaintiff  prays  judgment  against  the  defendant,  Edward 
Rice^  for  the  sum  of  one  thousand diO\\2x^  ($1,000),  with  interest  thereon 
at  the  rate  of  six  per  cent,  from  the  8th  day  of  April,  iSp6,  and  for 
costs  and  for  such  other  and  further  relief  as  to  the  court  may  seem 
just  in  the  premises. 

Frank  Ray,  Plaintiff, 
by  Charles  ffMalley,  Attorney. 

but  in  any  action  or  defense  upon  an  1.  Whare  an  Aetion  it  Brought  by  a 
instrument  In  writing,  whether  under  Vartuanhip  on  a  bond  payable  to  A.  F., 
seal  or  not,  if  the  same  is  not  lost  or  his  heirs,  etc.,  the  declaration  must 
destroyed  the  opposite  party  may  have  aver  that  the  bond  was  given  to  A.  F. 
oyer  thereof  and  proceed  thereon  in  the  for  the  use  of  the  partnership  or  that 
same  manner  as  if  profert  had  been  it  was  assigned  to  said  partnership; 
properly  made  according  to  the  common  otherwise  the  action  cannot  be  main- 
law.  Starr  &  C.  Anno.  Stat.  III.  (1896),  uined.  Gordon  v.  Browne,  3  Hen. 
c  no,  par.  90.  &  M.  (Va.)  219. 
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«  w  «        * 

b.  On  Auigiiad  Bond. 

(1)  Bv  First  Assigneb. 

Form  No.  4357. 
(Tenn.  Code  (1896),  1168.) 

John  Doe    i 

against       >  Circuit  Court, Term,  1%^. 

Richard  Roe,  ) 

The  plaintiff  sues  the  defendant  on  a  bond  executed  by  him,  and 
here  to  the  court  shown,  on  the  Jiih  day  of  June^  iS^,  payable  on 
the  Jiih  day  of  Jutu^  i8^7,  to  one  Edward  Field}  and  by  him 
assigned  to  the  plaintiff,'  the  amount  of  which  bond,  with  interest, 
remains  unpaid.  Edward  O* Donnelly  Attorney  for  Plaintiff. 

(2)  By  Second  Assignee. 

Form  No.  4358. 

{Caption  as  in  Form  No.  4SS6,) 

Edward  Degraw  comp\a.ins  of /ohn  Ray  of  a  plea  that  he  render 
unto  the  said  plaintiff  the  sum  of  $600^  which  to  him  the  said  defend- 
ant owes,  and  from  him  unjustly  detains;  for  this,  to-wit:  that  here- 
tofore, to-wit:  on  the  4th  day  of  Apri/,  iBP^i  the  said  defendant,  by 
his  certain  writing  obligatory,  sealed  with  his  seal,  and  to  the  court 
now  here  shown,  the  date  whereof  is  the  day  and  year  aforesaid, 
acknowledged  himself  to  be  held  and  firmly  bound  unto  one  George 
Arthur^  in  the  sum  of  %600^  above  demanded,  to  be  paid  to  the  said 
George  Arthur  when  the  said  defendant  should  be  thereunto  after- 
wards requested,  which  said  writing  obligatory,  the  same  being  then 
unpaid,  was  afterwards,  to-wit:  on  the  8th  day  of  August^  i3P^  by 
the  said  George  Arthur^  by  an  endorsement  thereon,  bearing  date  the 
day  and  year  last  aforesaid,  and  signed  by  the  said  George  Arthur^ 
for  valuable  consideration  assigned  to  one  John  Clark ;  and  after- 
wards, to-wit:  on  the  9th  day  oi  December,  i8P^,  being  still  unpaid, 
was  by  the  said  John  Clark^  by  an  endorsement  thereon,  bearing  date 
the  day  and  year  last  aforesaid,  signed  by  the  said  John  Clark^  for 
valuable  consideration  assigned  to  the  said  plaintiff,  whereby  an 
action  hath  accrued  to  the  said  plaintiff  to  have  and  demand  of  the 

1.  At  Common  Law,  if  the  obligee  as-  thereon  state  his  title  in  the  petition. 
signed  his  interest  in  the  bond  to  a  3  Encyc.  of  PI.  and  Pr.  646;  Smith  v. 
third  person,  the  latter  could  not  sue  in  Dean,  19  Mo.  63.  See  also  in  this  re- 
his  own  name,  but  he  must  proceed  in  spect  Morange  v.  Mudge,  6  Abb.  Pr. 
that  of  the  obligee,  or,  if  he  was  dead,  (N.  Y.  Supreme  Ct.)  243;  Hubbard 
in  the  name  of  his  personal  representa-  v.  New  York,  etc.,  R.  Co.,  14  Abb. 
tive.  But  this  doctrine  has  now  been  Pr.  (N.  Y.  Supreme  Ct.)  275;  Shaw  r. 
generally  changed  by  statute,  not  only  Tobias,  3  N.  Y.  188;  Stevens  v.  Bowers, 
in  code  states  but  in  those  using  the  16  N.  J.  L.  16;  Sibley  v.  Stull,  15  N.  J. 
common-law  system  of  practice,  and  L.  332;  Gregory  v.  Freeman,  22  N. 
the  assignee  of  a  bond  may  now  main-  J.  L.  405;  Allen  r.  Pancoast,  20  N.  J.  L. 
tain  an  action  in  his  own  name.  3  68;  Parrott  t/.  Scott,  6  Mont.  340;  Clarke 
Encyc.  of  PI.  and  Pr.  640.  v,  Gregory,  5  How.  (Miss.)  363. 

2.  An  Afsignoeof  aSond  must  in  suing 
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said  defendant  the  said  sum  of  %BO0y  whereof  the  said  defendant 
afterwards,  to-wit:  on  the  Sdd^y  oi  January^  z8P5,  had  notice. 

Yet  the  said  defendant,  though  ouen  requested,  did  not  pay  the 
said  sum  of  %600  above  demanded,  or  any  p^rt  thereof,  to  the  said 
Gejrge  Arihury  before  his  assignment  aforesaid  to  the  said  John 
Clark  and  notice  thereof  to  the  said  defendant,  nor  to  the  said  John 
Clark  before  his  said  assignment  to  the  said  plaintiff  and  notice 
thereof  to  the  said  defendant,^  nor  hath  he  paid  the  same,  or  any  part 
thereof,  to  the  said  plaintiff  at  any  time,  but  the  same  to  pay  hath 
hitherto  wholly  refused,  and  still  doth  refuse,  to  the  damage  of  the 
said  nlaintiff  pf  %iO.     And  therefore  he  brings  his  suit.' 

Randolph  Gordon^  p.  q. 

(8)  By  Assignee  against  Assignor.' 

Fonn  No.  4359. 

(Ala.  Civ.  Code  (1886),  791.) 

{Venii^  a  fid  title  of  court  as  in  Form  No,  4S51,) 

John  DoCy  plaintiff,      )      The  plaintiff  claims  of   the   defendant 
against  >     one  thousand  dollars^  as   the   assignee 

Richard  Roe^  defendant.  )  of  a  bond  executed  on  the  first  day  of 
Jum,  iS96,  by  George  Harrison^  payable  to  the  defendant  on  \}r.^  first 
day  oi  February^  i8P7,  and  assigned  to  the  plaintiff,  upon  which  suit 
has  been  brought  according  to  law  to  charge  the  maker,^  judgment 

1.  A  declaration  charg^ing  "  that  the  against  her  was   in  the  plaintiff;  (2) 

defendant  has  not  paid  the  debt  to  the  that  after  her  assignment  to  plaintiff, 

plaintiff/'  but  containing  no  averment  and  before  the  commencement  of  the 

that  he  did  not  pay  it  to  the  assignor  action,  the  plaintiff  took  the  oath  of  in- 

before   notice  of    the    assignment,    is  solvency  and  was  discharged  as  an 

radically  defective,  and  not  cured  by  insolvent  debtor,  wherefore  all  the  es- 

verdict.     Green   v.   Dulany,   2   Muni,  tate  belonging  to  him  became  vested 

(Va.)  S18.  in    a    sheriff   and    no  right  of  action 

In  debt  on  bond,  in  behalf  of  the  sur-  against  her  remained  in  plaintiff.     The 

vivor  of  two  joint  assignees,  a  decla-  court  held   that  these    pleas  and  the 

ration  charging  that  the  defendant  has  matters  therein  contained  were  not  suf- 

not  paid  the  debt  to  the  obligee  or  to  ficient    to    bar    the    plaintiff's    action 

the  plaintiff,  without  averring  that  he  against  the  defendant.     Dunn  v.  Price, 

did  not  pay  it  to  the  other  assignee  in  11   Leigh  (Va.)  210,   citing  Winch    v, 

his  lifetime,  is  bad  on  general  demur-  Keeley,  i  T.  R.  619. 
rer.     Nicholson  v.  Dixon,  5  Munf.  (Va.)        4.   This    form   contains  no  express 

19S.  statement  of  the  amount  of  the  bond; 

S.  See  also  the  precedent  in  Seigman  but  the  legal  effect  is  the  same  as  if  it 

V.   Hoffacker,   57   Md.  323,  wherein  it  contained  such  statement,  as  it  is  pre- 

was  held   that  the  indorsement  of  a  sumed  that  the  bond  is  for  the  amount 

sealed  bill  does  not  make  the  indorser  claimed  by  the  plaintiff  in   the  com- 

a  drawer,  and  that  the  right  of  action  mencement  of  his  complaint.   Foumier 

against  him  is  confined  to  the  distinct  v.  Black,  32  Ala.  42.     See  also  Leton- 

and  collateral  contract  which    the  in-  dal  v.  Huguenin,  26  Ala.  552;  Pickens 

dorsement  creates.  v*  Oliver,  29  Ala.  528.     And  the  plain- 

8.  A  DeelarationlnAatamptitwas  filed  tiff  cannot  recover  on  an  instrument 

in  the  name  of  S.  D.  for  the  benefit  of  for  any  other  amount  than  that  so  dis- 

.£.  V.  against  defendant  assignor  of  a  closed  by  his  complaint.      Sawver  v, 

bond.     The  defendant  in  her  plea  set  Patterson,   zi   Ala.   523;    Fournier    v, 

up  (i)  that  after  her  assignment  to  the  Black,  32  Ala.  43. 
•plaintiff  and  before  the  bond  came  due,        6.  See  the  complaint  in  Fournier  v. 

plaintiff  assigned  to  one  E.  V.  all  right  Black,  32  Ala.  41,  where  an  excuse  for 

in  the  bond,  wherefore  no  right  of  action  not  first  suing  the  maker  is  pleaded. 
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obtained,  execatioxi  issued  according  to  law  and  returned  ^^  No  prop- 
erty found/*  which  bond,  with  the  interest  thereon,  is  still  unpaid 

Edward  Fields  Attorney  for  PlaintiflF. 

FcMmNo.436o. 

{Caption  as  in  Form  No.  4S66.) 

Edward  Smith  complains  of  Charles  Jones  of  a  plea  of  trespass  on 
the  case  in  assumpsit;  for  this,  to-wit;  that  heretofore,  to-wit:  on  the 
21st  day  of  May^  in  the  year  of  our  Lord  eighteen  hundred  and  ninety- 
two^  OTi^John  i^j^made  his  certain  writing  obligatory,  sealed  with  his 
seal,  the  date  whereof  is  the  day  and  year  aforesaid,  and  then  delivered 
the  same  to  the  said  defendant,  and  thereby  bound  himself  to  pay  to 
the  said  defendant,  whenever  he  should  be  thereunto  requested  after- 
wards, the  sum  of  three  thousand doWdS^^  and  to  the  said  payment  bound 
himself  in  the  penal  sum  oisix  thousand doWdSs;  and  the  said  defendant 
afterwards,  and  before  the  payment  of  the  said  sum  of  three  thousand 
dollars,  specified  in  the  said  bond,  or  of  any  part  thereof,  to-wit:  on 
the  18th  day  of  July  in  the  year  of  our  Lord  eighteen  hundred  and 
ninety-two,  by  an  indorsement  in  writing  on  the  said  bond,  signed  by 
him  with  his  name,  assigned  the  said  bond  to  the  said  plaintiff  for 
value  received.  And  the  said  plaintiff  avers  that  afterwards,  to-wit: 
on  the  8th  day  of  August  in  the  year  of  our  Lord  eighteen  hundred 
and  ninety-three,  he  instituted  and  prosecuted  an  action  of  debt  in  the 
circuit  court  for  Albemarle  county  on  the  said  bond  against  the  said 
John  Ray,  and  recovered  judgment  in  the  said  court  against  the  said 
John  Ray  for  the  sum  of  six  thousand  dollars,  to  be  discharged  by  the 
payment  of  three  thousand  dollars,  with  interest  thereon  after  the  rate 
of  6  per  centum  per  annum,  from  the  21st  day  of  May  in  the  year  of 
our  Lord  eighteen  hundred  and  ninety-two,  until  payment,  and  the 
costs,  which  amounted  to  thirty-two  dollars;  and  that  to  satisfy  the  said 
judgment  a  writ  of  fieri  facias  was  issued  afterwards,  to-wit:  on  the 
dth  day  of  October  in  the  year  of  our  Lord  eighteen  hundred  and 
ninety-three,  directed  to  the  sheriff  of  Albemarle  county,  commanding 
him  to  make  out  of  the  goods  and  chattels  of  the  said  John  Ray 
the  amount  of  the  said  judgment,  with  the  costs  aforesaid,  to  ren- 
der unto  the  said  plaintiff;  on  which  said  writ  of  fieri  facias 
the  sheriff  of  the  said  county  of  Albemarle  returned  that  he  could 
find  no  effects  whereof  to  make  the  amount  of  the  said  fieri 
facias,  as  by  the  record  and  proceedings  thereof  in  the  said  court 
remaining  appears;  of  all  which  said  premises  the  said  defendant 
afterwards,  to-wit:  on  the  SOth  day  of  October  in  the  year  of  our 
Lord  eighteen  hundred  and  ninety-three,  had  notice.  By  reason 
whereof  the  said  defendant  became  and  was  liable  to  pay  to  the  said 
plaintiff  the  said  sum  of  three  thousand  dollars,  with  interest  thereon, 
and  costs  as  aforesaid;  and  the  said  defendant,  in  consideration 
thereof,  being  so  liable,  afterwards,  to-wit:  on  the  ISth  ^diy  of  Decem- 
ber in  the  year  of  our  Lord  eighteen  hundred  and  ninety-three,  under- 
took and  then  faithfully  promised  the  said  plaintiff  to  pay  him  the 
sum  of  three  thousand  dollars  last  aforesaid,  with  interest  thereon, 
and  the  costs  aforesaid,  when  he  should  be  thereunto  afterwards 
requested. 
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Nevertheless,  the  said  defendant,  althouj^h  often  requested,  hath 
not  as  yet  paid  to  the  said  plaintiff  the  said  sum  oiihree  thousand ^oV 
lars,  with  interest  thereon,  and  costs  aforesaid,  or  any  part  thereof, 
but  the  same  to  pay  hath  hitherto  wholly  refused,  and  still  doth 
neglect  and  refuse,  to  the  damage  of  the  plaintiff  of  eight  hundred 
dollars;  and  therefore  he  brings  his  suit.       Randolph  Gordon^  p.  q. 

e.  By  SuFviyoF  of  Joint  Obligees. 

Pcnm  No.  436X. 

(Conn.  Prac.  Act  33,  47.) 

To  the  Sheriff  of  the  County  of  Hartford^  his  deputy,  or  either  con- 
stable of  the  town  of  Hartford  xn  said  county  —  Greeting: 
By  authority  of  the  State  of  Connecticut^  you  are  hereby  commanded 
to  attach,  to  the  value  of  ten  thousand  dollars,  the  goods  or  estate  of 
John  Smithy  of  Windsor^  in  said  county,  and  him  summon  to  appear  be- 
fore the  Court  of  Common  Fleeu  to  be  held  at  Hartford^  in  and  for  the 
county  of  Hartford^  on  th^  first  Monday  of  February ^  iSSO,  then  and 
there  to  answer  unto  /ohn  Ray^  of  said  Hart/ord,  in  a  civil  action, 
wherein  the  plaintiff  complains  and  says: 

1.  On  /une  Ist^  iS78,  the  said  defendant  bound  himself,  under  seal, 
to  the  plaintiff  and  one  /ohn  Doe  to  pay  them  %10fiQ0  when  thereto 
requested. 

2.  On  August  Isty  iS78,  John  Doe  died. 

3.  Said  sum  has  never  been  paid. 
The  plaintiff  claims  $11^000  damages. 

t^ohn  Fen,  of  Hart/ord,  is  recognized  in  $100  to  prosecute,  etc.] 
f  this  writ,  with  your  doings  thereon,  make  due  return. 
Dated  at  Hart/ord  this  10th  day  of  /anuary,  1S8O. 

/ohn  /oneSy 

Justice  of  the  Peace. 

d.  On  Bond  made  by  Defendant's  Wife  when  Feme  Sole. 

PonnNo.  4362. 

{jCaftion  as  in  Form  No,  4355,^ 

/ohn  Ray  complains  of  George  Gray  and  Alice  his  wife,  who  before 
her  intermarriage  with  the  said  George  Gray  was  Alice  Marsh,  who 
have  been  summoned  to  answer  of  a  plea  that  they  render  to  him  the 
sum  of  %fi51,  which  they  owe  to  and  unjustly  detain  from  him.  And 
thereupon  the  said  plaintiff  saith  that  the  said  Alice,  whilst  she  was 
sole  and  unmarried,  to- wit,  on  the  Hih  day  of  October,  i8P7,  at  Red 
Hill^  by  her  certain  writing  obligatory,  sealed  with  her  seal,  and  to  the 
court  now  here  shown,  the  date  whereof  is  the  day  and  year  afore- 
said, acknowledged  herself  to  be  held  and  firmly  bound  to  the  said 
plaintiff  in  the  said  sum  of  $S61  above  demanded  to  be  paid  to  the 
said  plaintiff.  Nevertheless  the  said  Alice,  whilst  she  was  sole  and 
unmarried,  and  the  said  George  Gray  and  Alice  his  wife  since  their 
intermarriage,  although  often  requested  so  to  do,  have  not,  nor  hath 
either  of  them,  as  yet  paid  the  said  sum  of  $$51  above  demanded,  or 
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any  part  thereof,  to  the  said  plaintiff,  but  to  pay  the  same,  or  any 
part  thereof,  to  the  said  plaintiff,  they  have,  and  each  of  them  hath, 
hitherto  wholly  neglected  and  refused,  and  they  do,  and  each  of  them 
doth,  still  neglect  and  refuse,  to  the  damage  of  the  said  plaintiff  %W. 
And  therefore  (concluding  as  in  Form  No,  4S66). 

e.  By  Administrator  with  Will  Annexed  against  Partners. 

Form  No,  4363. 

(i  Robinson's  F.  415.) 

(^Caption  as  in  Form  No.  J^SBSJ) 

Richard  RoCy  administrator  of  the  estate  of  John  Smithy  senior, 
deceased,  unadministered  by  Frank  Ray,  sheriff  of  Augusta  county, 
with  the  will  of  the  said  /ohn  Smith,  senior,  annexed  (to  which  said 
Frank  Ray,  as  sheriff  aforesaid,  had  been  committed  for  administra- 
tion the  estate  of  the  said  John  Smithy  senior,  unadministered  by 
George  Jones,  executor  of  the  last  will  and  testament  of  the  said  John 
Smith,  senior,  with  the  will  of  the  said  John  Smith,  senior,  annexed), 
complains  of  George  Lane  and  John  Doe,  late  partners  under  the  firm 
of  Lane  and  Doe,  in  custody,  etc.,  of  a  plea  that  they  the  said  Lane  and 
Doe  render  unto  the  plaintiff  the  sum  of  eigkt  hundred  dollars  which 
from  the  said  plaintiff  the  said  Z^n^  a»^Z>^^  unjustly  detain.  And 
thereupon  the  said  plaintiff  saith  that  the  said  Lane  and  Doe  hereto- 
fore, to  wit,  on  the  ISth  day  oi  January,  1SB6,  and  in  the  lifetime  of 
the  said  John  Smith,  senior,  deceased,  by  a  certain  writing  obligatory, 
sealed  by  the  said  Lane  for  and  on  behalf  of  himself  and  the  said  Doe 
and  by  the  authority  and  in  the  presence  of  the  said  Doe,  which  writ- 
ing obligatory  is  now  here  shown  to  the  court,  promised  to  pay  the 
said  John  Smith,  senior,  on  or  before  the  Jlrst  day  of  January  next 
ensuing  the  date  thereof,  the  sum  of  four  hundred  dollars,  to  which 
payment  well  and  truly  to  be  made  the  said  Lane  and  Doe  bound 
themselves,  jointly  and  severally,  by  the  said  writing  obligatory,  in 
the  penal  sum  of  eight  hundred  dollars. 

Yet  the  said  Lane  and  Doe,  or  either  of  them,  did  not  pay  to  the 
said  John  Smith,  senior,  on  or  before  the  said  first  day  of  January  last 
mentioned,  although  he  was  then  alive,  the  said  sum  of  four  hundred 
dollars,  as  by  their  said  writing  obligatory  they  promised  to  do,  but 
therein  wholly  failed  and  made  default.  Whereby  the  said  writing 
obligatory,  and  penal  sum  aforesaid,  became  forfeited,  and  action 
accrued  to  the  said  John  Smith,  senior,  in  his  lifetime,  afterwards  to 
George  Jones,  executor  of  the  last  will  and  testament  of  the  said  John 
Smith,  senior,  subsequently  to  the  said  Frank  Ray,  sheriff  as  aforesaid, 
to  whom  was  committed  for  administration  the  estate  of  the  said  John 
Smith,  senior,  unadministered  by  the  said  Ray,  with  the  will  of  the  said 
Joh)i  Smith,  senior,  annexed,  and  lastly  to  the  plaintiff  as  the  adminis- 
trator of  the  estate  of  the  said  John  Smith,  senior,  unadministered  by 
the  said  Ray,  with  the  will  of  the  said  John  Smith,  senior,  annexed, 
to  demand  and  have  of  and  from  the  said  Lane  and  Roe  the  said  sum 
of  eight  hundred  dollars  above  demanded.  Nevertheless  the  said 
Lane  and  Roe  have  not,  nor  hath  either  of  them,  paid  the  said  sum  of 
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hundred  dollars^  or  any  part  thereof,  to  the  said  John  Smithy 
senior,  in  his  lifetime;  neither  have  they,  or  either  of  them,  paid  the 
same  to  the  said  George  Jones^  executor  as  aforesaid,  or  to  the  said 
Frank  Ray^  sheriff  and  administrator  as  aforesaid,  or  to  the  said 
plaintiff;  but  to  pay  the  said  sum  of  money,  or  any  part  thereof,  they 
the  said  Lane  and  Roe  have,  and  each  of  them  hath,  hitherto  wholly 
refused,  and  they  do,  and  each  of  them  doth,  still  refuse  to  pay  the 
same,  or  any  part  thereof,  to  the  plaintiff,  to  the  damage  of  the  said 
plaintiff  yf/ifv  dollars;  and  therefore  he  brings  suit,  etc. 

And  the  said  plaintiff  brings  here  into  court  his  letters  of  adminis- 
tration, whereby  it  sufficiently  appears  to  the  court  that  the  said 
plaintiff  is  the  administrator  of  the  estate  of  the  said  Jo?m  Smithy 
senior,  deceased,  unadministered  by  the  said  Frank  Ray^  sheriff  as 
aforesaid,  with  the  will  of  the  said  Jokn  Smitk,  senior,  annexed,  and> 
as  such  administrator,  hath  the  administration  thereof,  etc. 

Randolph  Gordon^  p.  q. 

t.  On  Pwud  Bond  not  Notieing  Condition.' 

Form  No.  4364. 

(Conn.  Prac.  Act  46.) 

{Commencement  of  writ  as  in  Form  No.  4S61,) 

1.  On  /u/y  Isty  iS7S,  the  defendant  bound  himself  unto  the  plain* 
tiff,  under  seal,  to  pay  him  $10^000^  when  thereto  requested. 

2.  The  same  has  not  been  paid. 

The  plaintiff  claims  $11^000  damages.     {Conclusion  of  writ  as  in 
Form  No.  4361.) 

g.  Against  Heirs  of  the  Heir  of  Obligor.* 

PonnNo.  4365. 

(Precedent  in  Waller  v.  Ellis,  2  Munf.  (Va.)  88.) 

[(Caption.)] 
John  Waller^  [John  Doe  and  Richard  Roc^]  Executors  o{  Ben/amin 

IVallery  deceased,  complained  oi  John  Ellis  and  Mary  his  wife  (late 
Afary  Fleming)^  and  Susannah  Lewis  (late  Susannah  Fleming)^ 
coheiresses,  in  parcenary,  of  John  Flemings  jun.  deceased,  who  was 
heir  and  devisee  of  John  Flemings  deceased,'  in  custody,  eic.y  of  a 

1.  On  a  Penal  Bond  executed  to  an  in-        8.  The  heir  of  an  heir  is  responsible 

dividual,  a  declaration   in   debt  must  upon  an  obligation  in  which  the  heirs 

contain  an  averment  of  the   nonpay-  are  bound,  provided  he  have  assets  by 

ment  of   the  penalty;  otherwise  it  is  descent  from  the  obligor.     Waller  v. 

bad  on  general   demurrer.      Rigg  v.  Ellis,  2  Munf.  (Va.)  88. 

Parsons,  29  W.  Va.  522.  8.  It  is  not  necessary  to  charge  the 

Inwniriitdncy  in  Oonnti. — A  declara-  defendants  as  heirs  to  the  obligors,  but 

tioD  setting  forth  in  the  first  count  a  is  sufficient  to  charge  them  as  heirs  to 

bond  payable  to  the  plaintiff  without  those  who  were  heirs  to  the  obligors, 

&  condition,  and  in  the  second  count  a  in  their  lifetime;  nor  is  it  necessary  to 

tend  with  a  condition,  is  demurrable,  show  how  the  defendants  are  heirs  to 

Albin  v.  Talbott,  46  111.  424;  and  Patrick  John   Fleming  the  younger.     Waller  v. 

».  Rucker.  19  111.  439.  Ellis,  2  Munf.  (Va.)  88. 
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plea  of  debt,  that  they  render  unto  them  the  sum  of  eight  hundred 
pounds   sterling  money   of  Great  Britain^  of  the   value  of   twelve 
hundred  pounds,  money  of  Virginia^  which  they  from  them  unjustly 
detain;  for  that,  whereas  the  said  John  Flemings  last  above  men- 
tioned, in  his  lifetime,  that  is  to  say,  on  the  third  day  of  May^  in  the 
year  of  our  Lord  seventeen  hundred  and  sixty ^  at  the  parish  of  Abing- 
don, in  the  county  aforesaid,  made  his  certain  writing  obligatory, 
sealed  with  his  seal,  (and  a  copy  of  which  writing  obligatory  now 
remaining  of  record  in  the  office  of  the  court  of  the  district  of  Rich- 
mond,  where  the  same  has  been  filed,  duly  attested  by  the  clerk  of 
the  said  district  court,  is  to  the  court  now  here  shown,)  ^  the  date 
whereof  is  the  same  day  and  year  aforesaid;  whereby  he  acknowl- 
edged himself  to  be  held  and  firmly  bound  unto  the  said  Benjamin 
Waller,  in  his  lifetime,  in  the  just  and  full  sum  of  eight  hundred 
pounds,  sterling  money  of  Great  Britain,  to  be  paid  unto  the  said 
Benjamin   Waller,   whenever  he  the  said  John  Fleming  should    be 
thereto  required;  and  for  the  true  and  faithful  payment  of  the  afore- 
said sum  of  eight  hundred  pounds,  the  said  John  Fleming,  by  the  same 
writing  obligatory,  also  bound  his  heirs;  nevertheless,  the  ssd^  /ohn 
Fleming,  during  his  lifetime,  nor  the  said  John  Fleming,  jun.  since 
the  decease  of  the  said  John  Fleming,  nor  the  said  John  Ellis,  and 
Mary  his  wife,  and  Susannah  Lewis,  or  either  of  them,  since  the 
decease  of  the  said  John  Fleming,  jun.  (he  the  said  John  Flemings 
jun.  being  the  heir  and  devisee  of  the  said  John  Fleming,  and  they 
the  said  Mary  and  Susannah  being  coheiresses  in  parcenary  of  the 
said  John  Fleming,  jun.)  have  not,  nor  hath  either  of  them,  paid  or 
in  any  way  satisfied,  the  said  sum  of  eight  hundred  pounds,  sterling 
money  of  Great  Britain,  of  the  value  aforesaid,  or  any  part  thereof, 
to  the  said  Benjamin  Waller,  during  his  lifetime,  or  to  the  plaintiffs, 
his  executors  aforesaid,  since  his  decease,  or  to  either  of   them; 
although   they  and   each  of   them  have  been   thereto  frequently 
requested  by  them  and  each  of  them;  but  the  same  to  pay  he  the 
said  John  Fleming,  in  his  lifetime,  and  he  the  said  John  Fleming,  jun. 
since  the  decease  of  the  said  John  Fleming,  and  they  the  said  John 
Ellis,  and  Mary  his  wife,  and  Susannah  Lewis,  since  the  decease  of 
the  said  John  Fleming,  jun.  hitherto  have  altogether  refused,  and 
still  the  said  defendants  do  refuse;  whereby  the  said  plaintiffs  say 
they  are  injured  and  endangered   ten  pounds;    and  thereof  they 
bring  suit,  etc.,  and  bring  here  into  court  the  letters  testamentary. 
[{Concluding  as  in  Form  No.  ^SSS.)^ 

2.  Answer  or  Plea. 

a.  Men  Est  Faetom.* 

1.  Where  a  bond  is  filed  in  a  suit  %.  Wlm  B«tad«at  Wlih«d  to  l^ny  tktt 

against  the  executor  of  the  obligor,  a  BzMiitioii  of  the  bond,  or    sought    to 

copy  may  be  declared  upon,  against  show  that  it  was  absolutely  void  in  debt 

the  heirs,  in  another  court;   and   the  on  bond  at  common  law,  he  pleaded 

original  need  not  be  produced  unless  the  general    issue,  non  est  factum.      3 

the    defendants     crave    oyer    of    the  Encyc.  of  PI.  and  Pr.  663,  and  cases 

original,  or  object  to  the  copy  as  in-  therein  cited. 

correct,  or  plead  that  there  is  no  such  That  a  Bond  was  Bxoostad  In  fho  'B%imm 

bond.    Waller  V.  Ellis,  2  Munf.  (Va.)88.  of  a  Firm  by  one  of  its  members,  with- 
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intiff,      I 
fendant.  J 


■PomNo.  4366. 

(Tenn.  Code  (2896),  iiyi.)* 

John  Dae^  plaintiff, 

against 

Itickard  Roe^  defendant. 

The  defendant  for  plea  says  that  the  bond  upon  which  the  plain- 
tifTs  action  is  founded  was  not  executed  by  him,  or  by  any  one 
authorized  to  bind  him  in  the  premises. 

Charles  Slender^ 

Attorney  for  Defendant. 
And  defendant  makes  oath  that  the  above  plea  is  true  (if  filed  by 
an  executor  or  administrator,  that  he  believes  it  to  be  true). 
Sworn  to  and  subscribed  before  me, 

Joseph  King^  Clerk. 

Form  No.  4367, 
(Ala.  Civ.  Code  (1886),  796.) 

'^"SX^'oi'^^r'  \  I"  *»>«  ^>-^  C-«. Term.  ^%^. 

John  Doe^  plaintiff,       )      The  defendant  for  answer  to  the  com* 

against  >     plaint  saith  that  the  bond  upon  which 

Richard  Roe^  defendant.  )      the  action  was  founded  was  not  executed 

out  authority  from  his  copartners,  is  portine  on  its  face  to  be  the  joint  bond 

not  available  without  a  plea  of  non  est  of  G.  s  J.  to  four  commissioners  under 

factum,  verified  as  the  statute  requires,  decree  in  chancery  for  sale  of  land,  is 

Greene  County  v.  Wilhite,  29  Mo.  App.  signed  and  sealed  by  G.,  and  by  him 

459.  delivered  to  one  of  the  obligees  upon 

Vmiar   Plea  of  Von   Bit  Faetun  the  condition  that  J.  also  shall  execute  it, 

defendant  may  give  evidence  of  fraud  otherwise  it  shall  not  be  binding  on  G. 

in  the  manner  of  obtaining  the  instru-  but  shall  be  null  and  void  ;  T.  never 

ment  on  which   the  plaintiff  declares,  executes  it;  in  debt  on  the  bond  against 

Van  Valkenburgh  v.  Rouk,  12  Johns.  G.  he   pleads  that  the  bond  was   de- 

(N.  Y.)  337.  livered  to  the  obligee  as  an  escrow,  to 

If  a  defendant,  in  his  plea  of  non  est  be  his  deed  onlv  upon   the  condition 

factum,  specially  recites  the  facts  of  his  that  J.  also  should  execute  it,  which  J. 

defense,  he  brings  all  the  proof  on  him-  never  did,  et  sic  non  est  factum.     The 

self,  but  by  using  the  general  form  of  court  held  that  the  plea  was  a  good 

that  plea  he  throws  upon  the  plaintiff  bar.     Hicks  v.  Goode,  12  Leigh  (Va.) 

the  proof  of  whatever  is  necessary  to  480.     But  see  Sand.  &   H.  Ark.    Dig. 

make  the  instrument  his  deed,     fiur-  (1894),  §  7318. 

cress  V.  Lloyd,  7  Md.  178.  Blank  Bond  When  ttgnad.  —  A  plea  is 

Bterow.  —  An   answer   is   insufficient  bad   on   demurrer  which    says   "that 

to  show  a  delivery  in  escrow,  on  a  con-  the   plaintiff  his   action    against    him 

dition    that   the  bond  should  be  exe-  (defendant)  ought  not,  etc.,  because  he 

cuted  by  other  parties,  which  alleges  says  when  he  signed  and  affixed  his 

that  defendant  was  induced  to  sign  the  name  to  the  paper  in  the  declaration 

bond  in  question  upon  the  representa-  mentioned   it  was  a  blank    piece    of 

tion  that  certain  other  persons  named  paper  without    any  bond   or  writing 

would  also  execute  the  same,  and  that  obligatory  written  thereon,  and  so  the 

it  was  not  intended  that  it  was  to  be-  said  defendant  says  the  writing  thereon 

come  obligatory  as  against  the  defend-  is  not  his  deed,  and  of  this  he  puts 

ant  unless  such  other  persons  executed  himself  on  the  country."     Lockart  v. 

it,  and  that  it  was  not  so  executed  by  Roberts,  3  Bibb  (Ky.)  361. 

them.     Hurd  v.  Kelly,  78  N.  Y.  588.  1.  This  form   is  sufficient.      Tohl  r. 

A  bond  prepared,  intended  and  pur-  Femberger,  10  Heisk.  (Tenn.)  30. 
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by  him  or  by  any  one  authorized  to  bind  him  in  the  premises,  and 
he  makes  oath  that  this  plea  is  true  (if  filed  by  an  executor  or 
administrator,  that  he  believes  it  to  be  true). 

George  Johnson^ 

Attorney  for  Defendant 

PENNSYLVANIA. 

Form  No.4368, 

John  Doe^  plaintiff,  )  In  the  Court  of  Common  Pleas  No.  1  of 
against  V     Alleghany  County,  No.  ^86  of  May  Term, 

Richard  Roe,  defendant.  )      A.  D.  iSP7. 

And  the  defendant,  Richard  Roe,  by  Gerald  Griffin,  his  attorney, 
says  the  said  supposed  writing  obligatory  mentioned  .and  described 
in  the  declaration  herein  is  not  his  deed;  and  of  this  he  puts  himself 
on  the  country,  etc. 

b.  Speelal  Plea,> 

Form  No.  4369, 

(Precedent  in  Smith  v.  Spiller,  10  Gratt.  (Va.)  328.) 

[(Capti&n  and commencement.yi 

That  at  the  time  of  the  making  of  the  writing  obligatory  in  the 
plaintiff's  declaration  set  forth,  to  wit,  on  the  30th  day  of  September, 

1.  nravd  and  XSitake.— In  Pttrntyl-  have,  as  their  share  of  her  estate,  the 

vania  the  following  affidavit  of  defense  amount  of  money  set  forth  in  the  note, 

in  an  action  on  a  bond  was  held  insuffi-  Your  affiant  paid  the   interest  on   the 

cient:    ''That  in  January^  \%8t^  your  note  until  i8£7,  in  the  spring  of  which 

affiant  and   his   brothers-in-law,  Jacob  year  your  affiant,  with  Damttl  RixsHn€ 

and  Daniel  Rixstine^  married  to  your  ojkdi  Jacob  Rixsdni^  had  a  meeting,  and 

affiant's   sisters,  and  HoMnah    Yeager^  each  of  them  gave  their  bonds  as  se- 

the  plaintiff,   had  a  meeting  for  the  curity  for  the  purpose  of  securing  their 

purpose  of  distributing  George  Yeaget'i  respective    notes  of    thtrteen    hundred 

estate,   who    is    lately   deceased,   and  dollars    (f/K^oo)    each,    according    to 

who  was   the  father  of  your  aiffiant,  the  agreement  made  at  the  time  of  the 

and  the  husband  of  the  plaintiff ;  that  execution  of  the  said  notes,  viz.,  *  the 

one-4htrd  of   the  estate,  which   was  in  interest  of  which  was  to  be  paid  during 

money  secured  by  bond,  amounting  to  the  life  of  the  said  Hannah    Yeager* 

thirty-nine    hundred   dollars    (t;,90o).  Your  affiant  alleges  that  he  has  regn- 

was  set  aside  for  the  plaintiff,  and  the  larly  paid  the  interest  up  Xo  January  i, 

balance,  two-thirds,  was  divided  among  i8<$Vt  according  to  agreement,  and  there 

your  affiant  Jacob  RixsHne  and  Daniel  is  nothing  due  on  the  said  bond,  ex- 

RixsHne    in    equal    shares ;    that    the  cept  the    interest  which  has  accrued 

thirty-nine    hundred    dollars    ((;,^oo),  since  y<zi»ffary /,  1 8<S^,  up  to  the  present 

plaintiff's  share,  was  then  divided  into  time,  which  he  is  ready  and  willing  to 

three  equal  shares,  and  given  to  Jacob  pay.     Your  affiant  alleges  and  avers 

Rixstim,   Daniel  Rixstine,    and    your  that,  by  the  agreement  made  with  the 

affiant,  and  they  each  gave  to  Hannah  plaintiff,  there  is  no  part  of  the  prin- 

Yeager  their  promissory  notes  for  thir-  cipal  sum  of  the  said  note,  which  the 

teen  hundred  dollars   (t/joo),  the  in-  bond  was  given  to  secure,  which  is  due, 

terest  of    which  was    to    be    paid   to  and  upon  which  your  affiiant  owes  any- 

Hannah    Yeager  during  her  life,  and  thing  but  the  interest." 
at  her  death  the  said  promissory  notes,        There  was  no  averment  of  fraud, 

which  she  held  against  them,  were  to  accident  or  mistake  in  the  executioa  of 

be  canceled,  and  each   child  was  to  the  instrument  sufficient  to  change  the 
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I&85,  the  plaintiff's  testator  Francis  Smithy  who  was  the  uncle  of  the 
defendant,  endorsed  by  his  own  hand  a  memorandum  in  writing 
upon  the  back  of  said  writing  obligatory,  and  as  a  part  thereof, 
which  said  endorsement  bears  date  on  the  SOth  day  of  September^ 
iS23j  and  is  signed  by  the  said  SmitA  and  is  to  the  following  effect, 
to  wit:  '*  Memorandum  —  If  I  do  not  collect  the  money  due  on  the 
within  note  of  my  nephew  Hickman  Spiller  during  my  life,  then  it  is 
never  to  be  collected  ;  and  I  give  him  that  sum."  And  the  defend- 
ant in  fact  says  that  the  said  Francis  Smith  did  not  collect  the  money 
due  on  the  said  note  of  the  said  defendant  during  his  the  said  Fran- 
cis Smith's  life.  And  so  by  the  terms  of  said  endorsement  and  con- 
tract between  the  parties,  the  obligation  aforesaid  has  been  satisfied 
and  discharged.^     [(Conclusion,)'] 

8.  Replication  to  Plea  In  Bar. 

FonnNo.  4370. 

(Precedent  in  Jinks  v,  Simpson,  N.  Chip.  (Vt.)  S45.) 

[(Caption.)'] 

And  the  said  James^  by  his  attorney,  replies  to  the  plea  of  the  said 
John  in  bar  above  pleaded,  and  says,  that  for  anything  therein 
alleged,  he  ought  to  recover  thereof  against  him  the  said  John^  because 

language  thereof,  or  its  leg^l  effect,  tention  and  for  the  purpose  of  releasing 

Yeager  v.   Yeager,   (Pa.   1887)  8  Atl.  the  defendant  from  the  payment  of  the 

Rep.  579.  debt,  the  court  held  that  '*  every  plead- 

ror  pleas  of  this  character,  generally,  ing  is  taken  to  confess  such  traversable 

consult  the  titles  Fraud  and  MistAke.  matter  on  the  other  side  as  it  does  not 

▼aziooa  ipedal  Pleas. — An  answer  of  deny.     The  plea  of  release  or  payment 

the  sureties  is  bad  which  alleges  that  admits  the  deed  as  set  forth   in   the 

the  obligee   named  in   the  bond  had  declaration."    CoUe^  v.  Sheppard,  31 

asjeed  to  cancel  it  on  the  performance  Gratt.   (Va.)  313,   citing   Stephens   on 

of  certain  acts  by  the  principal  obligor,  Plead,  go,  207  ;  2  Tucker's  (Jom.  212  ; 

but  contains  no  allegation  that  these  Young  v.  Highland,  9  Gratt.  (Va.)  16. 

acts  were  performed  by  the  principal  A  plea  is  demurrable  which  sets  up 

or  that  there  was  any  offer  to  perform  as  a  defense  that  the  estate  of  defend- 

them.      Kempshall  v.   East,   127   Ind.  ant  had  been  sold  under  forfeiture  by 

320.  treason  and  that  the  plaintiff  might  and 

An  answer  is  not  good  which  says  should  have  made  his  demands  regu- 

that  defendants  cannot  state  whether  larly,  so  as  to  have  them  paid  out  of 

the  copy  of  the  bond  annexed  to  the  the  proceeds  of  the  estate  of  the  defend- 

petition  is  a  true  copy  and  calls  for  ant.     A  person  convicted  of  a  crime  by 

proof.     Such  a  statement  in  an  answer  which  he  forfeits  his  life  and  estate  is 

cannot  be  regarded  as  the  denial  of  a  still    personally   liable  to  civil    suits, 

material  allegation  in  a  petition.     The  Dunham    v,   Drake,    I   N.   J.   L.    363, 

code  requires  a  denial,  and  a  call  for  citing  Macdonald  v.  Ramsay,  Fost.  Cr. 

proof  cannot  be  regarded,  in  form  or  Cas.  61. 

substance,  as  the  denial  contemplated  1.  This  plea  is  good.  The  indorse- 
in  the  code.  Bentley  v.  Dorcas,  11  men t  is  a  part  of  the  bond,  and  is  irrevo- 
Ohio  St.  409.  cable  without   destroying   the    bond. 

Where  the  declaration  averred  that  Smith  v.  Spiller,  10  Gratt.  (Va.)  318. 

the  bond  had  been  lost  by  accident  Exception  Cannot  be  Taken  on  General 

and  the  pleas  in  substance  were  pay-  Benramr  where  the  natural  interpreta- 

ment,  and  that  the  bond  had  not  been  tion  of  the  terms  used  in  a  plea  shows  a 

lost  by  accident,  but  was  destroyed  by  good  defense.    Wood  v.  Funk,  7  Ohio 

the  obligee  in  her  lifetime  with  the  in-  196. 

647  Volume  3. 


4870,  BONDS  b' UNDERTAKINGS  {ACTIONS  ON),  4870. 

he  says,  that  the  said  John^  on  the  first  day  of  September^  in  the  year 
of  our  Lord  1791^  did,  by  his  certain  writing  obligatory,  signed  by  his 
hand,  and  sealed  with  his  seal,  the  date  whereof  is  the  day  and  year 
last  aforesaid,  acknowledge  himself  holden  and  firmly  bound  to  the 
said  fames  in  the  sum  of  jQJjfi  lawful  money  to  be  paid,  etc, 

IL  BONDS  WITH  CONDITION.^ 

1  •  For  Payment  of  Honey. 

a.  Complaint,  Deelaratlon  or  Petition. 

(1)  By  Obligee  against  Obligor. 

(a)  Generally. 

1.  LoftBoad.  — A  declaration  alleg-  HtMaeluiMtti.— A  bond  shall  be  de- 

Ing  the  accidental  destruction  of  the  clared  on  by  setting  out  a  copy  or  such 

bond  must  set  out  the  substance  of  the  part  as  is  relied  upon,  or  the  legal  effect 

condition.     Waterman  v,  Dockray,  56  thereof,  with  the  proper  averments,  to 

Me.  5a.  describe  the  cause  of  action;  and  the 

Alah>in> — In  suits  on  bonds  with  condition  shall  be  set  forth,  the  breaches 
conditions,  ordinarily,  it  is  only  neces-  relied  on  be  assigned,  and  the  condi- 
sary  to  allege  the  date  and  execution  of  tions  precedent  and  the  right  of  the 
the  bond  by  the  defendants;  to  set  out  party  relying  thereon  shall  be  averred 
the  condition  in  hac  verba  or  in  sub-  to  have  been  performed,  or  his  excuse 
stance;  to  allege  that  the  condition  of  for  the  nonperformance  thereof  stated, 
the  bond  has  been  broken  by  the  defend-  Mass.  Pub.  Stat.  (1882),  p.  965,  S$  9, 10. 
ants;  to  state  concisely  the  breach  or  Ylrginia.  —  In  an  action  on  a  bond 
breaches  complained  of,  and  to  con-  with  a  collateral  condition,  an  assign- 
elude  with  the  averment  that  the  ment*  of  a  breach  commencing  '*and 
plaintiff  has  thereby  suffered  damage,  whereas,"  etc.,  and  continuing  by  way 
Dothard  V.  Sheid,  69  Ala.  135;  Ladd  v.  of  recital  to  the  end,  without  any  direct 
Smith,  (Ala.  1892)  10  So.  Rep>.  836.  averment,   is    insufficient.      Syme    v, 

niiiiisifl.  —  In  actions  brought  on  penal  Griffin,  4  Hen.  &  M.  (Va.)  277. 
bonds  conditioned  for  the  performance  Hew  AnigmiM&t  of  Bnaeh.  —  Where 
of  covenant,  plaintiff  shall  set  out  the  an  action  on  a  penal  bond  conditioned 
conditions  thereto  and  may  assign  in  his  for  the  payment  of  a  specified  sum  an- 
declaration  as  many  breaches  as  he  may  nually,  as  rent,  had  been  brought  and 
think  fit,  and  the  jury,  whether  on  trial  a  recovery  had  for  the  failure  to  pay 
of  the  issue  or  01  inquiry,  shall  assess  the  rent  for  the  year  1880,  after  the 
the  damages  for  so  many  breaches  as  collection  of  the  judgment,  the  plaintiff 
the  plaintiff  shall  prove,  but  judgment  sued  out  a  writ  of  inquiry  to  assess 
for  the  penalty  shall  stand  as  security  damages  for  the  further  breach  of  the 
for  such  other  breaches  as  may  after-  conditions  of  the  bond,  and  filed  a 
wards  happen,  and  the  plaintiff  may  at  further  assignment  of  breaches  on  the 
any  time  afterwards  sue  out  a  writ  of  bond  as  follows:  *' for  a  further  assign- 
inquiry  to  assess  damages  for  the  roent  of  the  breaches  of  the  covenants 
breach  of  any  covenant  or  covenants  and  conditions  of  the  bond  in  the 
contained  in  such  bond,  subject  to  the  declaration  herein  mentioned,  and  by 
former  trial  or  inquiry;  and  in  all  cases  leave  of  the  court  first  had  and  obtained, 
where  the  writ  of  inquiry  of  damages  the  said  plaintiff  R.  M.  says  that  the 
shall  be  issued  for  any  such  breaches  said  defendant  S.  M.  was  and  has 
subsequent  to  the  first  trial  or  inquiry  been  in  the  continued  and  uninterrupted 
the  defendant  or  his  agent  or  attorney  and  peaceable  possession  and  occu- 
shall  have  at  least  ten  days*  notice  in  pancy  of  said  premises  in  said  bond 
writing  of  the  time  for  executing  the  and  declaration  mentioned  for  and 
same.  Starr&C.  Anno.  Stat.  lU.  (1896),  during  the  year  commencing  on  the 
c.  110,  §  20.  22d   day  of    April,   A.   D.   1880,   and 
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Form  No.  4371.' 
(Ala.  Civ.  Code  (1886),  791). 

{Viftue  and  title  of  court  as  in  Form  No,  4351.) 

John  Doe^  plaintiff,      )      The  plaintiff  claims  of  the  defendant  one 
against  >•     thousand  dollars  for  the  breach  of  the 

Richard  Roe^  def endant.j  condition  of  a  bond  made  by  the  defend- 
ant on  the  first  day  of  February^  iS96^  payable  to  the  plaintiff  in  the 
sum  of  one  thousand  dollars,  with  condition  {Here  state  the  condition 
concisely).  And  the  plaintiff  says  the  condition  of  the  said  bond  has 
been  broken  by  the  defendant  in  this  {Here  state  concisely  the  breaches 
complained  of  firsts  second^  thirds  etc,)y  to  the  damage  of  the  plaintiff 
as  above  stated.  Edward  Fields  Attorney  for  Plaintiff. 

{b)  Setting  Forth  Bond  According  to  Legal  Effect.^ 

Form  No.  4372. 

(Conn.  Prac.  Act  47.) 

(Commencement  of  writ  as  in  Form  No.  4S6L)  i.  On  May  Ist^  iS78y 
the  defendant  bound  himself,  under  seal,  to  the  plaintiff  to  pay  him 
%5j000,  on  condition,  nevertheless,  that  said  obligation  should  be  void 

ending  the    22d    day  of  April,    1881,  by  the  defendant  in  this:    (ffifre  state 

and  thereby  the  said  defendant  S.  M.  concisely   and  distinctly   the    brecuh   or 

became  and  was  liable  to  pay  to  the  breaches   complcuned  of — Jirst^    second, 

plaintiff  R.  M.  another  installment  of  etc,) ;   whereby  the   plaintiff  has  been 

t6oo  rent  on  said  bond  for  the  year  damaged  as  above, 

aforesaid,  which  became  due  on  said  '*  Oliver  Elsworth, 

sad  day  of  April,   A.   D.  1887.      The  *' Attorney  for  the  Plaintiff." 

plaintiff  avers  that  the  said  defendant  The  ancient  practice  upon  bonds  of 

S.  M.   has  neglected  and  refused  to  this  character  was  to  declare  upon  the 

pay,"  etc.       ,  penalty  without  noticing  the  condition, 

The  court  held  that  this  was  a  proper  and  assign  as  a  breach    the   nonpay- 

method  of  procedure  under  the  decision  ment  of  the  money;   but  the  modern 

in  the  case  of  the  People  v  Compher,  and  better  practice  is  to  set  forth  the 

14  111.  447,  where  it  was  held  that  in  condition  of  the  bond  and  assign  the 

breach  of  the  conditions  of  a  bond  for  breach  specially  in  the  declaration,  to 

which  damages  have  not  already  been  which  the  plea  in  substance   is,  that 

assessed  this  forms  the  proper  subject  the  plaintiff  has  not  been  damnified  in 

matter  of  a  new  assessment  and  assign-  manner  and  form  as  he,  in  declaring, 

ment.     McDole  v.  McDole.  106  III.  45a,  had  alleged,  and  of  this  he   puts   him- 

citing  and  distinguishing  Dent  v,  Davi-  self  on   the  country;  the  issue,  thus, 

son,  52  111.  109.  being  made  at  once.     Smith  v,   Eu- 

1.  TennMsae.  —  The  form  prescribed  banks,  9  Yerg.  (Tenn.)  20. 

by  the  Tenn.  Code  (1896),  689,  is  as  fol-  S.  Where  plaintiff  has  declared  on  a 

lows:  bond  according  to   its  legal  effect,  he 

**JohH  Doe  )      The  plaintiff  sues  the  need  not  set  out  the  whole  of  the  bond, 

against      >     defendant  for  <»n/ ^m/i-  but  only  so  much  as  he  founds  his 

Richard  Roe.  )     dred   dollars,   for  the  action  upon,  and  if  that  part  be  set  out 

breach  of  the  condition  of  a  bond  (or  substantially  when  he  professes  to  do 

agreement),  here  to  the  court  shown,  no  more  it  is   sufficient.     If  there  be 

made  by  the  defendant  on  the  ijth  day  anything  omitted    which    controls  or 

oijuly,  1897,  and  payable  to  the  plain-  qualifies  or  sustains  the  part  declared 

tiff,  in  the  sum  of  one  hundred  dollars,  on,  it  will  be  fatal,  for  then  the  sub- 

with  condition  {Here  state  the  condition  stance  and  legal  effect  of  the  bond  will 

concisely).     And   the  plaintiff  says  the  not    have    been    expressed.     State    v. 

condition  of  said  bond  has  been  broken  Houston,  i  Harr.  (Del.)  230. 
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if  he  paid  him  ^^600  on/uJy  Isi^  z87^,  with  interest  from  May  Isty 
iS78, 

2.  Nothing  has  been  paid  on  said  bond. 

The  plaintiff  claims  %5JtO0  damages.  {Conclusion  of  writ  as  in 
Form  No,  Ifiei.) 

(r)  Bond  Payable  after  Death  of  Obligor. 

FmbNo.4373. 

(Precedent  in  Judy  v-  Louderman,  48  Ohio  St.  563.) 

^,aption^ 

Plaintiff  says:  On  the  6th  day  of  October^  iSSiS^  he  was  the  owner 
and  holder  of  a  certain  promissory  note,  signed  by  one  /esse  Louder- 
man,  for  the  sum  of  $269.5£,  dated  fanuary  18,  iSTS,  due  six  momhs 
after  date,  with  eight  per  cent,  interest  from  date.  On  said  5th  day 
of  October,  iZ82,  he  turned  over  and  surrendered  to  said  Henry  Lou- 
derman,  then  in  full  life,  said  promissory  note,  and  in  consideration 
therefor,  said  Henry  Louderman  executed  and  delivered  to  plaintiff, 
an  agreement  of  which  the  following  is  a  copy,  viz.: 

''New  Holland,  O.,  Oct.  5,  18M. 
*'In  consideration^  of  the  following  described  note  of  my  son 
Jesse  Louderman,  being  turhed  over  to  me  by  Henry  Judy,  the  owner 
and  holder  thereof,  this  day,  I  agree  to  pay  to  the  said  Henry  Judy, 
from  my  personal  estate  at  my  decease,  the  sum  of  ^69.5£,  to  be 
paid  by  my  executor  or  administrator,  as  the  case  may  be,  and  I 
hereby  make  this  a  charge,  and  advancement,  to  the  heirs  of  my  son, 
the  said  Jesse  Loudtrman. 

"  The  following  is  a  copy  of  said  note: 

« ( ^SQM.  Six  months  after  date,  I  promise  to  pay  to  Henry  Judy 
or  order,  the  just  and  fall  sum  of  two  hundred  and  sixty-nine  dollars 
and  fifty-two  cents,  for  value  received,  this  18th  day  of  January,  A.  D. 
i87^,  bearing  eight  per  cent,  interest  from  date. 

"  'Jesse  Louderman.* 
"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this 
Bth  day  of  October,  A.  D.  i8^J?. 

'' Henry  Louder  man.     (seal) 
*' Signed  and  sealed  in  our  presence  this  JM  day  of  October,  i&iSB. 
"Witness; 
"  John  Louderman. 
*' Nathan  Louderman," 
Plaintiff  further   says   that  the  said  Henry  Louderman  died    on 

the day  of ,  i8<9 — ,  and  that  the  said  NcUhan  Louderwuin 

is  his  duly  appointed  and  qualified  executor. 

That  on  the day  of ,  1S86,  he  presented  to  the  said 

1.  The  law  will  not  enter  into  an  in-  qaires  compliance  with  the  terms  of 

quiry  as   to  the  adequacy  of  the  con-  another  obligation,  which  are  not  fully 

sideration,  but  will  leave  the  parties  to  stated  in  the  condition,  a  declaration 

judge  of  that  for  themselves.    Judy  v.  upon  the  bond  must  set  out  the  obliga- 

Louderman,  48    Ohio    St.    562,   cittng  tion  referred  to  in  the  condition,  with  a 

Pilkington  v.  Scott,  15  M.  &  W.  657.  corresponding  breach.     Porta^^  Canal, 

When   the  condition  of  a  bond  re-  etc.,  Co.  v.  Crittenden,  17  Ohio  436. 
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Nathan  Louderman  as  such  executor,  the  said  claim  of  this  plaintiff, 
on  said  agreement  of  Henry  Laudermany  duly  certified  as  required  by 
lawy  and  asked  to  have  the  same  allowed,  as  a  valid  claim  against 
the  estate  of  said  Henry  Lcuderman  deceased.  But  the  said  Nathan 
Loudermany  as  executor,  refused  to  allow  the  same,  and  on  the  J^ih 
day  of  Aprils  A.  D.  x8^5,  indorsed  thereon,  his  rejection  thereof. 

There  is  due  to  plaintiff  by  reason  of  the  premises,  from  the 
estate  of  said  Henry  Lauderman^  deceased,  the  sum  of  $S69,6S,  with 
interest  at  sjx  per  cent  from  April  ^  18^5. 

Plaintiff  therefore  asks  judgment  against  said  defendant  that 
his  said  claim  be  allowed  and  paid  out  of  the  estate  of  said  Henry 
Louderman^  deceased.  \{Signature  of  Attorney, >^ 

(2)  Against  Obugees  who  have  Assigned. 

FonaNo.4374. 

(Precedent  in  Sibley  v,  Stnll,  15  N.  J.  L.  332.) 

New  Jersey  Supreme  Court,  of  the  term  of  November  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  tkirty-five, 

Cumberland^  to  wit  Jeremiah  Stull  and  Richard  Ross^  against 
^hom,  together  with  a  certain  David  I  Hann^  the  process  of  the 
State  of  New  Jersey  out  of  the  court  aforesaid,  in  this  behalf  was 
issued,  and  which  said  David  was  not  to  be  found  in  the  county  of 
Cumberland^  as  the  Sheriff  of  the  said  county  on  the  writ  aforesaid 
at  the  term  of  November  aforesaid  returned,  did  certify,  were  sum- 
moned to  answer  Sarah  Sibley^  executrix,  and  John  Sibley^  executor 
of  the  last  will  and  testament  of  John  Sibley,  deceased,  of  a  plea  of 
breach  of  covenant  And  thereupon  the  said  Sarah  Sibley  and  John 
Sibley^  executors  as  aforesaid,  by  Daniel ^mer,  their  attorney,  com- 
plain. For  that  whereas,  heretofore  to  wit,  on  the  twenty-eighth  day 
of  AprUy  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty-eight,  at  Bridgeton,  in  the  county  of  Cumberland,  one  James 
Hood,  Jr,,  by  his  certain  writing  obligatory,  commonly  called  an 
obligation,  sealed  with  the  seal  of  the  said  James  Hood,  Jr.,  and  to 
the  court  now  shown,  acknowledged  himself  to  be  held  and  firmly 
bound  unto  the  said  Riehard  Ross,  Jeremiah  Stull  and  David  I  Hann, 
in  the  sum  of  eleven  hundred  seventy-one  dollars  and  sixty-two  cents,  to 
be  paid  to  the  said  Richard,  Jeremiah  and  David,  their  certain  attor- 
ney, executors,  administrators,  or  assigns,  when  he  the  said  James 
Hood,  Jr.,  should  be  thereunto  afterwards  requested,  which  said 
writing  obligatory  was  and  is  subject  to  a  certain  condition  there- 
under written  as  follows  :  "The  condition  of  this  obligation  is  such, 
that  if  the  above  bounden  James  Hood,  Jr.,  his  heirs,  executors, 
administrators,  or  any  of  them  shall  and  do  well  and  truly  pay  or 
cause  to  be  paid  unto  the  above  named  Richard  Ross,  Jeremiah  Stull 
and  David  I  Hann,  their  certain  attorney,  executors,  administrators 
or  assigns,  the  just  sum  of  five  hundred  and  eighty-five  dollars  and 
eighty-one  cents,  on  or  before  the  fourth  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-one,  with  lawful 
interest,  from  and  after  t\iQ  fourth  day  of  September  next  ensuing,  to 
be  paid  annually  for  the  same,  without  any  fraud  or  further  delay, 
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then  the  above  obligation  to  be  void,  or  else  to  be  and  remain  in  full 
force  and  virtue  :  "  ^  as  in  and  by  the  said  writing  obligatory  and 
condition  thereof  will  more  fully  appear.  And  the  said  Richard 
Ross,  Jeremiah  Stull  and  David  I.  Hann  afterwards  and  before  the 
payment  of  the  said  sum  of  money  in  the  said  writing  obligatory  and 
condition  thereof  mentioned,  to  wit,  on  the  nineteenth  day  oi  June^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-eighty 
at  Bridgeton  as  aforesaid,  by  a  certain  writing  indorsed  upon  the  said 
writing  obligatory,  sealed  with  the  seals  of  the  said  Richard  Ross^ 
Jeremiah  Stull  and  David  I.  Hann^  and  to  the  court  now  here  shown 
the  date  whereof  is  the  same  day  and  year  last  aforesaid,  for  and  in 
consideration  of  the  sum  of  five  hundred  and  seventy-eight  dollars, 
Jorty-nine  cents  to  them  in  hand  paid  by  the  said  John  Sibley^ 
deceased,  in  his  lifetime,  did  assign,  transfer  and  set  over  unto  the 
said  John  Sibley  and  his  assigns,  the  said  bond  and  all  monies  due  and 
to  become  due  thereon,  and  did  thereby  guarantee  and  warrant  the 
prompt  payment  of  all  the  monies,  principal  and  interest  which 
should  become  due  upon  the  same  on  the  days  and  times  whereon 
the  same  should  become  due  and  payable,  and  for  the  said  payment 
by  the  said  James  Hood^  Jr.,  his  heirs,  executors,  or  administrators, 
as  is  stipulated  in  the  condition  of  said  bond,  they  bound  themselves^ 
their  heirs,  executors  and  administrators,  jointly  and  severally  by 
said  writing  and  assignment,  as  by  the  said  assignment  reference 
being  thereunto  had  will  more  fully  appear ;  of  which  said  assign- 
ment the  said  James  Hood,  Jr.,  afterwards,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  at  Bridgeton  aforesaid,  had  notice.  And  the 
said  Sarah  Sibley  and  John  Sibley,  executors  as  aforesaid  in  fact  say, 
that  the  said  James  Hood,  Jr.  although  often  requested  so  to  do, 
did  not  on  the  said  day  when  the  said  sum  of  money  mentioned  in 
the  said  condition  of  the  said  writing  obligatory  became  due  and 
payable  as  aforesaid,  pay  to  the  said  John  Sibley  in  his  lifetime  the 
said  sum  of  money  due  on  the  said  writing  obligatory  or  any  part 
thereof,  nor  hath  he  paid  the  same  or  any  part  thereof  to  the  said 
Sarah  Sibley  and  John  Sibley,  executors  as  aforesaid,  since  the  death 
of  the  said  John  Sibley,  but  hath  wholly  neglected  and  refused  to  pay 
the  same.  And  the  said  John  Sibley  and  Sarah  Sibley,  executors  as 
aforesaid,  further  in  fact  say,  that  the  said  Richard  Ross,  Jeremiah 
Stull  and  David  I.  Hann,  although  often  requested,  etc.,  did  not  nor 
did  either  of  them  pay  to  the  said  John  Sibley  in  his  lifetime,  the  said 
sum  of  money  in  the  said  condition  of  the  said  writing  obligatory 
mentioned,  or  any  part  thereof,  nor  have  they  or  either  of  them  paid 
the  same  or  any  part  thereof  to  the  said  Sarah  Sibley  and  John  Sib- 
ley, executors  as  aforesaid  since  his  death,  but  have  wholly  neglected 
and  refused  so  to  do,  and  that  the  said  sum  of  money  m  the  said 
condition  mentioned,  and  a  great  arrear  of  interest  thereon  is  now 
due,  and  owing  to  the  said  Sarah  Sibley  and  John  Sibley,  executors  as 

1.  The  liability  of  the  defendant  was  use  due  diligence  as  in  the  case  of  mer> 

not  conditional,  but  absolute,  according  cantile  securities  ;  hence  they  were  not 

to  the  expressed  terms  of  their  cove-  obliged  to  give  notice  of  nonpayment, 

nant.     Plaintiffs  were  not  bound  to  de-  Sibley  v.  Stull,  15  N.  J.  L.  332. 
mand  payment  of  the  obligors  or  to 
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aforesaid,  contrary  to  the  tenor  and  effect  of  the  aforesaid  covenant, 
and  agreement  of  the  said  Richard  Ross ^  Jeremiah  Stull  and  David  I, 
Hann  in  this  behalf  made  as  aforesaid,  to  wit,  at  Bridgetan  aforesaid, 
and  so  the  said  Sarah  Sibley  and  John  Sibley ^  executors  as  aforesaid, 
say,  that  the  said  Richard  Ross,  Jeremiah  Stull  and  David  I.  Hann, 
although  often  requested  so  to  do,  have  not  kept  the  said  covenants 
so  made  by  them  with  the  said  John  Sibley  now  deceased,  in  manner 
and  form  aforesaid,  but  have  broken  the  same,  and  to  keep  the  same 
with  the  said  John  Sibley  in  his  lifetime,  now  deceased,  and  with  the 
said  Sarah  Stbley  zxiA  John  Sibley,  executors  as  aforesaid  since  his 
decease,  have  hitherto  wholly  refused  and  still  refuse  so  to  do.  To 
the  damage  of  the  said  Sarah  Sibley  and  John  Sibley,  as  executors  as 
aforesaid,  of  one  thousand  dollars,  and  therefore  they  bring  their 
suit,  etc.  And  the  said  Sarah  Sibley  and  John  Sibley  bring  into  court 
here  the  letters  testamentary  of  the  said  John  Sibley,  deceased, 
whereby  it  fully  appears  to  the  said  court  here  that  the  said  Sarah 
Sibley  and  John  Sibley  are  executors  of  the  last  will  and  testament  of 
the  said  John  Sibley,  deceased,  and  have  the  execution  thereof,  etc. 

[{Signature  of  Attorney.^ 

(8)  By  Surety  against  Cosurety  to  Obtain  Benefit  of 

Collateral. 

Form  No.  4375. 

(Precedent  in  Gochenauer  v.  Good,  3  P.  &  W.  (Pa.)  375.) 
\{CapHon.)'\ 

John  Good  was  summoned  to  answer  Abraham  Gochenauer  of  a  plea 
of  trespass  on  the  case,  and  thereupon  the  said  Abraham  Gochenauer, 
by  Af.  McKelley,  his  attorney,  complains  against  the  said  John  Good, 
Esquire  for  that,  whereas,  a  certain  Nicholas  Marks,  at  the  county 
aforesaid,  on  the  22d  of  February,  1SI6,  by  his  certain  writing  obliga- 
tory, sealed  with  his  seal  —  and  which  the  said  writing  obligatory 
being  in  the  possession  of  John  Good,  Esquire,  the  said  Abraham 
Gochenauer  cannot  produce  to  the  court  here, —  acknowledged  him- 
self to  be  held  and  firmly  bound  unto  the  said  John  Good,  his  heirs^ 
executors,  administrators  or  assigns,  in  the  sum  of  ^000,  to  be  paid 
to  the  said  John  Good,  or  to  his  certain  attorney,  administrators  or 
assigns  ;  which  said  writing  obligatory  was,  and  is  subject  to  a  certain 
condition  ^  thereunder  written,  that  if  the  said  Nicholas  Marks  would 
well  and  truly  pay,  or  cause  to  be  paid  to  the  said  John  Good,  or  to  his 
certain  attorney,  his  executors,  administrators  or  assigns,  the  sum  of 
%iOOO,  then  the  obligation  to  be  void  and  of  no  effect,  or  else  remain  in 
full  force  and  virtue.  And  the  said  Abraham  further  says,  that  the  said 
Nicholas  Marks,  by  his  certain  letter  or  power  of  attorney,  author- 
ized and  empowered  any  attorney  of  any  court  of  record  of  the  Com- 

1.  Thib  Bune  BtzietnoM  is  Vot  Beqnired  reasonably  specific  —  enough  so  to  fully 

in  averring  the  breach  of  the  condition  apprise  the  defendant  of  what  is  relied 

of  a  bond  sued  upon  as  in  setting  out  upon  as  the  breach,  though  ever^  par- 

the  bond  on  which  the  action  is  founded;  ticular  need  not  be  stated.      McCarthy 

but  the  averment  of  the  manner  in  v,  Chicago,  53  111.  38. 
which  the  breach  occurred  should  be 
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maftmtaltk  of  Pennsylvania^  to  appear  for  faim,  the  said  Nicholas^  and  to 
confess  judgment  against  him,  the  said  Nickoias^  for  the  amount  of 
the  penalty  of  the  aforesaid  bond.  In  pursuance  of  such  letter  or 
power  of  attorney,  judgment  was  entered  in  the  Court  of  Common 
Pleas  for  said  county  oi  Lancaster,  to  January  term,  i8i^,  No.^d,  as 
reference  thereto  being  had  will  more  fully  appear.  And  the  said 
Abraham  Gachenauer  further  says,  that  on  or  about  the  time  of  the 
sealing  and  delivering  of  the  aforesaid  obligation,  the  said  John  Good, 
Esq.,  under  his  hand  and  seal  at  the  county  aforesaid,  did  execute  a 
collateral  instrument  of  writing,  wherein  he,  the  sAid/oAn  6Wtff, 
Esq.,  did  covenant  that  ^the  aforesaid  bond  or  obligation,  with  the 
warrant,  was  so  made  and  executed  to  him,'*  the  said/vAm  Good^ 
Esq.,  '^for  the  purpose  of  securing  and  indemnifying  him,"  the 
said  John  Goody  '^  against,  or  for,  on  account  and  by  reason  of 
being  security  with,  and  endorser  for  the  said  Nickolas  Marks^ 
for  sundry  sums  of  money  by  him,  the  said  Nicholas^  borrowed 
and  obtained  on  loan  at  the  Farmer^  Bank  at  Lancaster,  and  from 
sundry  individuals  and  persons."  And  he,  the  said  John  Good,  Esq., 
in  the  instrument  of  writing  last  mentioned  aforesaid,  doth  further 
covenant  and  promise,  that  in  case  the  said  Nicholas  Marks  do  and 
shall  well  and  truly  pay  and  satisfy  the  several  debts,  sum  and 
sums  of  money,  and  all  interest  thereon,  for  which  the  said  John 
Good  became  bound,  with  and  for  him  as  aforesaid,  that  then,  and 
from  thenceforth,  the  said  bond  or  obligation,  together  with  the 
warrant  to  confess  judgment  thereon,  shall  cease  and  be  utterly 
void,  and  of  none  effect,  and  be  surrendered  and  delivered  up  to  him, 
and  satisfaction  be  entered  on  the  recced  thereof,  in  case  the  same 
shall  be  entered  on  record,"  which  said  last  instrument  of  writing, 
executed  as  aforesaid,  by  the  saidyia^s  Good,  Esq.,  the  said  Abraham 
Gochenauer  brings  here  into  court.  And  the  said  Abraham  Gochem- 
auer  further  says,  that  in  consideration  of  the  aforesaid  writings 
obligatory,  executed  by  the  said  Nicholas  Marks  as  aforesaid,  in  favor 
of  the  said  John  Good,  Esq.,  he  the  siAAJohn  Good,  became  liable  on 
account  of  the  said  Nichohis  Marks  for  the  sum  of  %1000y  by  writing 
or  endorsing  his,  the  said  John  Goods  name  on  a  note  of  hand,  or 
promissory  note,  dated  the  19th  March,  iSlS,  at  the  county  afore- 
said, whereby  the  said  Nicholas  Marks  promised  to  pay  to  the  Fartn" 
ers'  Bank  at  Lancaster,  the  sum  of  %10O0  to  the  order  of  the  said  Jakn 
Good,  Esq.  And  the  said  Abraham  Gochenauer  further  says  that  the 
last  mentioned  note  of  hand,  or  promissory  note,  was  renewed, 
according  to  the  custom  of  the  incorporated  banks  of  the  Common- 
wealth of  Pennsylvania,  on  the  2SthJune  iS16,  at  the  Farmers*  Bank 
aforesaid,  for  the  sum  of  $950,  at  which  said  renewal  the  said  John 
Good,  Esq.,  and  a  certain  Abraham  Shenk,  became  endorsers  for  the 
said  Nicholas  Marks,  And  the  said  Abraham  Crochenauer  further  says, 
that  the  last  mentioned  note  of  hand,  or  promissory  note,  was  con- 
tinued according  to  the  custom  of  the  said  Farmers*  Bank,  with  the 
said  John  Good,  Esq.,  and  the  said  Abraham  Shenk  as  endorsers,  until 
the  1st  April,  iS17,  when  the  said  note  of  hand  or  promissory  note 
was  renewed,  according  to  the  custom  of  said  Farmers'  Bank,  on  the 
said  first  of  April,  for  the  sum  of  ei^ht  hundred  and  fifty  dollars,  at 
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which  last  mentioned  renewal^  the  ^iSAJobn  Good^  Esq.,  and  the  said 
Abraham  Gochenauer  —  the  present  complainant — became  endorsers : 
and  the  said  last  mentioned  note  of  hand,  or  promissory  note,  was 
continued  in  the  said  Farmers*  Bank^  acc(»rding  to  the  custom  of  the 
said  bank,  with  the  said  John  Good^  £sq^  and  the  said  Abraham 
Gochenauer  as  endorsers,  until  it  was  protested  on  the  17th  October ^ 
zB£0,  for  the  nonpayment  of  the  balance  then  due,  which  amounted 
to  a  great  sum  of  money,  to  wit:  $SSO.  And  the  saiid Abraham 
Gochenauer  further  says  that  on  account  of  the  aforesaid  liability  of 
them,  the  said  John  Good^  Esq.,  and  the  said  Abraham  Gochenauer^  the 
"ssid  Farmers*  Bank  of  Lancaster^  on  the  27th  oi  August^  iSSl,  at  the 
county  aforesaid,  obtained  judgment  against  them,  the  said  /oAn 
Goody  Esq.,  and  the  said  Abraham  Gochenauer,  for  the  aforesaid  sum 
of  ^80,  together  with  interest  and  costs,  of  which  last  mentioned 
judgment  the  said  Abraham  Gochenauer  was  compelled  to  pay  the  sum 
of  1^7,  on  tbei^ja^  oi  fattuary^  i8jK5,  although  the  said  John  Good, 
£sq.,  by  the  said  writing  obligatory,  executed  by  the  said  Nicholas 
MarkSy  as  aforesaid,  had  received  full  yalue  and  compensation  for 
the  whole  amount  of  the  said  judgment,  obtained  by  the  said  Farmers* 
Bank  as  aforesaid,  whereby  the  said  Abraham  Gochenauer  hath  sus- 
tained damage  and  injury  to  the  amount  of  %l5O0y  and  therefore,  he 
brings  suit.^  [{Sig-nature  of  AUomey,)] 

(4)  Br  Executor  of  Obliges. 

Fonn  No.  4376. 

New  Jersey  Supreme  Court  of  the 
fwenty-jifth  day  of  January  in  the 
year  one  thousand  eight  hundred 
and  seventy-nine. 
Smdson  County,  ss:  — 

Charles  G,  Franckfyn  and  Anthony  Q,  Keasbey,  the  defendants  in 
tbis  suit,  were  summoned  to  answer  unto  William  Brinkerhoff,  execu- 
tor of  the  last  will  and  testament  of  Hiram  W.  Davis,  deceased,  the 
plaintiff  therein,  of  a  plea  that  they  render  unto  him  the  sum  of  one 
hundred  and  thirty  thousand  dollars,  which  to  him  they  owe  and  from 
him  unjustly  detain,  and  thereupon  the  said  plaintiff  X^j  Joseph  D, 
JBedle  his  attorney  complains.  For  that  whereas  the  said  defendants 
heretofore  and  in  the  lifetime  of  the  said  Hiram  W,  Dcpvis,  since 
deceased,  to  wit,  on  the  j^rj/  day  of  October  in  the  year  one  thousand 
eight  hundred  and  seventy-three,  at  Jersey  City  in  the  county  of  Hudson 
aforesaid,  by  their  certain  writing  obligatory  sealed  with  their  seals  — 
a  copy  whereof  is  annexed  to  this  declaration  marked  Schedule  A 
and  made  a  part  herec^  —  and  now  shown  to  the  court  here,  the  date 
whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  same 
day  and  year  aforesaid,  acknowledged  themselves  to  be  held  and 

1.  To  this  first  count  in  the  declara-  counts  for  .  money  had  and  received 
tiOB,  which  was  the  only  one  set  out  in  and  for  money  paid,  laid  out  and 
the  reported  caae,  there  were  added    ezpeaded, 
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firmly  bound  unto  the  said  Hiram  W.  Dams  in  the  sum  of  one  hun^ 
dred  and  thirty  thousand  dollars,  lawful  money  of  the  United  States  of 
America,  above  demanded,  to  be  paid  to  the  said  Hiram  IV,  Davis^ 
or  to  his  certain  attorney,  executors,  administrators  or  assigns  — 
which  said  writing  obligatory  was  and  is  subject  to  the  following 
conditions,  that  if  the  said  defendants,  their  heirs,  executors,  adminis- 
trators, or  any  of  them,  should  and  did  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  Hiram  W,  DaviSy  or  to  his  certain  attorney,  execu- 
tors, administrators  or  assigns  the  just  and  full  sum  of  sixty-five  thou- 
sand d^oWzx^  in  five  years  from  the  date  of  the  said  writing  obligatory, 
with  interest  for  the  same  at  the  rate  of  seven  per  cent,  per  annum, 
payable  semiannually  without  any  fraud  or  other  delay,  then  this 
said  obligation  to  be  void,  or  else  to  be  and  remain  in  full  force  and 
virtue,  as  by  the  said  writing  obligatory  will  more  fully  and  at  large 
appear. 

And  for  assigning  a  breach  of  the  condition  of  the  said  writing 
obligatory  the  plaintiff  saith  that  on  the  first  day  of  October  in  the 
year  one  thousand  eight  hundred  and  seventy-eighty  at  Jersey  City  in 
the  county  of  Hudson  aforesaid,  the  sum  oi forty-six  thousand  one  hun* 
dred  and  ninety-eight  dollars  and  sixty-nine  cents,  the  balance  of  the 
principal  sum  of  sixty- five  thousand  dollars  named  in  the  condition  of 
the  said  writing  obligatory  —  the  sum  of  eighteen  thousand  eight  hun- 
dred and  sixty-one  dollars  and  thirty-one  cents  on  account  of  the  said 
principal  having  been  paid  to  the  said  Hiram  W,  Davis  in  his  life- 
time, and  to  the  plaintiff  executor  as  aforesaid  since  the  death  of  the 
said  Hiram  W.  Davis  —  became  and  was  due  and  payable  according 
to  the  terms  and  effect  of  the  said  condition.  Yet  the  plaintiff  in 
fact  says  that  the  said  defendants,  although  often  requested  so  to 
do,  have  not  as  yet  paid  the  said  sum  oiforty^six  thousand  one  hundred 
and  thirty-eight  dollars  and  sixty-nine  cents  or  any  part  thereof  to  the 
said  Hiram  IV,  Davis  in  his  lifetime  or  to  the  plaintiff  executor  as 
aforesaid  since  the  death  of  the  said  Hiram  W,  Davis^  but  have 
wholly  neglected  and  refused,  and  still  do  neglect  and  refuse,  so  to 
do,  to  wit,  at  Jersey  City  in  the  County  of  Hudson  aforesaid,  by  reason 
of  which  said  breach  of  the  said  writing  obligatory  and  the  condition 
thereof  became  forfeited,  and  thereby  an  action  hath  accrued  to  the 
plaintiff  executor  as  aforesaid  to  demand  and  have  of  and  from  the 
said  defendants  the  said  sum  of  one  hundred  and  thirty  thousand doUsLTS 
above  demanded. 

And  for  assigning  a  further  breach  of  the  condition  of  the  said 
writing  obligatory  the  plaintiff  saith  that  on  the  first  day  of  October 
in  the  year  one  thousand  eight  hundred  and  seventy-eighty  at  Jersey 
City  in  the  county  of  Hudson  aforesaid,  the  interest  on  the  sum  of 
forty-nine  thousand  five  hundred  dollars,  the  balance  of  principal  due 
on  said  writing  obligatory  on  Xht,  first  day  of  Aprils  eighteen  hundred 
and  seventy-eighty  less  the  following  amounts  paid  on  account  of  said 
principal,  viz:  —  three  hundred  and  sixty-one  dollars  and  thirty-one  cents 
paid  on  the  twenty-ninth  day  of  Aprils  eighteen  hundred  and  seventy^ 
eighty  and  three  thousand  dollars  paid  on  the  twenty-seventh  day  of  July^ 
eighteen  hundred  and  seventy-eight.  Said  interest,  to  be  calculated 
from  X\i^  first  day  of  Aprils  eighteen  hundred  and  seventy-eighty  became 
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and  was  due  and  payable  according  to  the  terms  and  effect  of  the 
said  condition. 

Yet  the  plaintiff  in  fact  says:  That  the  said  defendants,  although 
often  requested  so  to  do,  have  not  as  yet  paid  the  said  interest  or 
any  part  thereof  to  the  plaintiff  executor  as  aforesaid,  but  have  wholly 
neglected  and  refused,  and  still  do  neglect  and  refuse,  so  to  do,  to  wit, 
at  Jersey  City  in  the  county  of  Hudson  aforesaid,  by  reason  of  which 
said  breach  the  said  writing  obligatory  and  the  condition  thereof 
became  forfeited.  And  thereby  an  action  hath  accrued  to  the  plain- 
tiff executor  as  aforesaid,  to  demand  and  have  of  and  from  the  said 
defendants  the  said  sum  of  one  hundred  and  thirty  thousand  dollars 
demanded. 

And  whereas  also  the  said  defendants  afterwards,  to  wit,  on  the 
fourteenth  day  of  January  in  the  year  eighteen  hundred  and  seventy- 
nine^  were  indebted  to  the  said  plaintiff  executor  as  aforesaid  in  the 
sam  of  ten  thousand  dollars  for  so  much  money  before  that  time  and 
then  due  and  payable  from  the  said  defendants  to  the  said  plaintiff 
executor  as  aforesaid  for  interest  upon  and  for  the  forbearance  of 
divers  large  sums  of  money  before  then  due  and  owing  from  the 
said  defendants  to  the  said  plaintiff  executor  as  aforesaid,  and  by 
the  said  plaintiff  executor  as  aforesaid  forborne  to  the  said  defend- 
ants for  divers  long  spaces  of  time  before  then  elapsed,  at  the  special 
instance  and  request  of  the  said  defendants,  and  to  be  paid  by  the 
said  defendants  to  the  said  plaintiff  executor  as  aforesaid  when  they 
the  said  defendants  should  be  thereunto  afterwards  requested  — 
whereby  and  by  reason  of  the  said  last  mentioned  sum  of  money 
being  and  remaining  wholly  unpaid  an  action  hath  accrued  to  the 
said  plaintiff  executor  as  aforesaid  to  demand  and  have  of  and  from 
the  said  defendants  the  sum  of  ten  thousand  dollars  parcel  of  the 
said  sum  above  demanded. 

Yet  the  said  defendants,  although  often  requested  so  to  do,  have 
not  as  yet  paid  the  said  sum  of  money  above  demanded  or  any  part 
thereof  to  the  said  Hiram  IV.  Davis  in  his  lifetime  or  to  the  plaintiff 
executor  as  aforesaid  since  the  death  of  the  said  Hiram  W.  Davis, 
but  to  pay  the  same  or  any  part  thereof  to  the  said  Hiram  W.  Davis 
in  his  lifetime,  or  to  the  said  plaintiff  executor  as  aforesaid  since  the 
death  of  the  said  Hiram  W.  Davis,  the  said  defendants  have 
hitherto  wholly  refused  and  still  do  refuse  to  pay  the  same  or  any 
part  thereof  to  the  said  plaintiff  executor  as  aforesaid,  to  wit,  at 
Jersey  City  in  the  county  of  Hudson  aforesaid,  to  the  damage  of  the 
said  plaintiff  as  executor  as  aforesaid  of  one  hundred  and  thirty  thou- 
sand  dollars,  and  therefore  he  brings  his  suit,  etc. 

And  the  said  plaintiff  brings  in  the  said  court  here  the  letters 
testamentary  of  the  said  Hiram  W.  Davis,  deceased,  whereby  it  fully 
appears  to  the  said  court  here  that  the  said  plaintiff  is  executor  of 
the  last  will  and  testament  of  the  said  Hiram  W,  Dains,  deceased, 
and  hath  the  execution  thereof,  etc. 

/.  D.  Bedie,  Atty.  of  Pltff. 

(5)  By  Corporation  as  Assignee. 
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FonnNa  4377* 

N««/  Jersey   Supreme   Court    of    the    twenty^ 
third  day  of  October  in  the  year  of  our  Lord 
one  thousand  eig^ht  hundred  and  eighty. 
Union  County,  ss: — 

Jonathan  Woodruffs  the  defendant  in  this  suit,  was  summoned  to 
answer  unto  The  Jersey  City  Insurance  Company^  a  body  corporate,  of 
a  plea  that  he  render  unto  them  the  sum  of  twenty-five  hundred  and 
ninety  dollars,  which  to  them  he  owed  and  from  them  unjustly  detains, 
and  thereupon  the  said  plaintiffs,  by  ^^i£^if,  Muir held  and  Mc Gee ^  their 
attorneys,  complain, 

For  that  whereas  the  said  defendant  heretofore,  to  wit:  on  the 
eleventh  day  of  July  in  the  year  of  our  Lord  one  thousand  eig^ht  ban- 
dred  and  seventy-twoy  at  Rahway^  to  wit,  at  Elismbeth  in  the  county 
of  Union  aforesaid,  by  his  certain  writing  obligatory  sealed  with  his 
seal  —  a  copy  whereof  is  hereto  annexed  and  marked  Schedule  *'^  " 
and  forms  a  part  hereof — and  now  shown  to  the  court  here,  the  date 
whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day 
and  year  aforesaid,  acknowledged  himself  to  be  held  and  firmly 
bound  unto  the  Rahmay  Land  and  Improvement  Compare  in  the  sum  oif 
twenty-five  hundred  and  ninety  dollars  lawful  money  of  the  United 
States  of  America,  above  demanded,  to  be  paid  to  the  said  The 
Rahway  Land  and  Improvement  Company^  or  to  their  certain  attorneys, 
successors  or  assigns — which  said  writing  obligatory  was  and  is  sub- 
ject to  the  following  condition,  to  wit:  that  if  the  sstxd  Jonaiketn 
Woodruffs  his  heirs,  executors  and  administrators,  should  well  and 
truly  pay  or  cause  to  be  i>aid  unto  the  said  The  Rahway  Land  and 
Improvement  Company^  their  successors  and  assigns,  the  just  and  full 
sum  of  twelve  hundred  and  ninety-five  dollars  in  three  years  from  the 
fifteenth  day  of  said  July^  with  interest  thereon,  payable  semiannually 
from  said  date,  without  any  fraud  or  other  delay,  the  said  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue,  as  by  the  said 
writing  obligatory  will  more  fully  and  at  large  appear. 

And  the  plaintiffs  further  say  that  afterwards,  to  wit,  on  the  twenty- 
second  day  of  October  in  the  year  of  our  Lord  one  thousand  eig^ht 
hundred  and  seventy-two^  at  Elizabeth  aforesaid,  the  said  The  Rahway 
Land  and  Improvement  Compar^^  by  their  certain  assignment,  sealed 
with  the  common  seal  of  said  company,  signed  by  the  president  and 
attested  by  their  secretary,  and  duly  recorded  at  length  in  the  office 
of  the  clerk  of  Union  county.  State  of  New  Jersey^  in  Book  7  of 
assignments  of  mortgages  for  said  county,  pages  J^Jfi  etc.  —  a  copy  of 
the  record  of  which  assignment,  duly  certified  by  the  clerk  of  said 
Union  county,  is  hereto  annexed  and  marked  Schedule  "^'*  and 
forms  a  part  hereof — and  which  said  assignment  or  writing  obliga> 
tory  having  been  lost  or  mislaid,  the  said  plaintiffs  cannot  produce 
the  same  in  court  here,  the  date  whereof  is  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  did  grant,  bar- 
gain,  sell,  assign,  transfer  and  set  over  unto  one  George  tV,  Savag^e^ 
the  party  of  the  second  part  thereto,  the  said  writing  obligatory,  and 
the  money  due  and  to  grow  due  thereon  with  interest,  and  did  thereby 
make,  constitute  and  appoint  the  said  George  W.  Savage^  the  said 
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party  of  the  second  part  thereto,  their  true  and  lawful  attorney, 
irrevocable  in  their  name  or  otherwise,  to  have,  use  and  take  all  law- 
ful ways  and  means  for  the  recovery  of  all  the  money  in  said  bond 
mentioned  with  interest,  and  in  case  of  payment  to  discharge  the 
same  as  fully  as  they  could  do  if  said  assignment  was  not  made. 

Which  said  assignment  or  writing  obligatory  was  afterwards,  to  wit, 
on  the  twenty-sicand  day  of  October^  one  thousand  eight  hundred  and 
sevtnty-twoy  duly  proved  before  /.  Henry  Stone^  a  Master  in  Chancery 
of  New  Jersey^  by  the  oath  oi  Joseph  T,  Crowelly  the  secretary  of 
said  Tk€  RcJiwcpy  Land  and  Impr4n)emetii  Company^  who  was  the  attest- 
ing witness  thereto. 

Of  all  which  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  Elizabeth  aforesaid,  had  notice. 

And  the  plaintiffs  further  say  that  afterwards,  to  wit,  on  the  first 
day  of  April  in  the  year  of  our  Lord  eighteen  hundred  and  seventy- 
three^  the  said  George  W.  Savage^  by  his  certain  assignment  sealed 
with  his  seal — a  copy  whereof  is  hereto  annexed  and  marked 
Schedule  **  C"  and  forms  a  part  hereof —and  now  shown  to  the  court 
here,  the  date  whereof  is  a  certain  day  and  year  therein  mentioned, 
to  wit,  the  day  and  year  aforesaid,  did  grant,  bargain,  sell,  assign, 
transfer  and  set  over  unto  the  plaintiffs  herein  the  said  writing 
obligatory,  and  the  money  due  and  to  grow  due  thereon  with  the 
interest,  and  did  therein  and  thereby  make,  constitute  and  appoint  the 
said  plaintiffs  herein  his  true  and  lawful  attorneys,  irrevocable  in  his 
name  or  otherwise,  but  at  the  proper  costs  and  charges  of  said  plain- 
tiffs herein  to  have,  use  and  take  all  lawful  ways  and  means  for  the 
recovery  of  the  said  money  and  interest,  and  in  case  of  payment  to 
discharge  the  same  as  fully  as  he,  the  said  George  W,  Savage^  might  or 
could  do  if  the  said  assignment  herein  mentioned  had  not  been  made, 
as  by  the  assignment  now  in  the  plaintiffs'  possession  shall  more 
fully  and  at  large  appear. 

And  for  assigning  a  breach  in  the  condition  of  the  said  writing 
obligatory  the  plaintiffs  say  that  afterwards,  to  wit,  on  the  fifteenth 
day  oi  July  in  the  year  eighteen  hundred  and  seventy-five^  z^iRahway^ 
to  wit,  at  Elizabeth  in  the  county  of  Union  aforesaid,  the  sum  of  twelve 
hundred  and  ninety-five  dollars,  the  principal  sum  named  in  the  condi- 
tion of  the  said  writing  obligatory,  became  and  was  due  and  payable 
according  to  the  tenor  and  effect  of  the  said  condition. 

Yet  the  plaintiffs  in  fact  say  that  the  said  defendants,  although 
often  requested  so  to  do,  hath  not  paid  the  said  sum  above  demanded 
to  the  said  The  Rahway  Land  and  Improvement  Company  nor  the  said 
George  W,  Savage  before  the  said  assignments,  nor  to  the  said  plain- 
tiffs since  said  assignments,  but  hath  hitherto  wholly  neglected  and 
refused,  and  still  does  neglect  so  to  do,  to  wit,  at  Elizabeth  in  the 
county  of  Union  aforesaid. 

By  reason  of  which  said  breach  the  said  writing  obligatory  and  the 
condition  thereof  became  forfeited  and  thereby  an  action  hath  accrued 
to  the  said  plaintiffs  to  demand  and  have  of  and  from  the  said  defend- 
ant the  said  sum  of  twenty-five  hundred  and  ninety  dollars  above 
demanded. 
And  for  assigning  a  further  breach  of  the  condition  of  the  said 
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writing  obligatory  the  said  plaintiffs  say  that  afterwards,  to  wit,  on 
the  fifteenth  day  of  July^  eighteen  hundred  and  eighty^  to  wit,  at 
Elizabeth  in  the  county  of  Union  aforesaid,  six  months'  interest  on  the 
principal  sum  of  twelve  hundred  and  ninety-five  dollars  due  upon  said 
writing  obligatory  became  and  was  due  and  payable  according  to  the 
tenor  and  effect  of  said  condition. 

Yet  the  plaintiffs  in  fact  say  that  the  said  defendant,  although  often 
requested  so  to  do,  has  not  as  yet  paid  the  said  interest  or  any  part 
thereof  to  the  said  plaintiffs,  but  hath  hitherto  wholly  neglected  and 
refused,  and  still  does  neglect  and  refuse  so  to  do,  to  wit,  at  Elizabeth 
in  the  county  of  Union  aforesaid. 

By  reason  of  which  said  breach  the  said  writing  obligatory  and 
the  condition  thereof  became  forfeited,  and  thereby  an  action  hath 
accrued  to  the  plaintiffs  to  demand  and  have  of  and  from  the  said 
defendant  the  said  sum  of  twenty-five  hundred  and  ninety  dollars  above 
demanded. 

Yet  the  said  defendant,  although  often  requested  so  to  do,  hath  not 
as  yet  paid  the  said  sum  of  money  above  demanded  or  any  part 
thereof  to  the  said  The  Rahway  Land  and  Improvement  Company  nor 
the  said  George  IV,  Savage  before  the  assignments,  nor  to  the  said 
plaintiffs  since  said  assignments,  but  to  pay  the  same  or  any  part 
thereof  hath  hitherto  wholly  neglected  and  refused,  and  still  does 
neglect  and  refuse,  to  wit,  at  Elizabeth  in  the  county  of  Union 
aforesaid. 

To  the  damage  of  said  plaintiffs  one  thousand  doWarSy  and  thereupon 
they  bring  their  suit,  etc. 

Bedle^  Muirheid  &  McGee^  Attorneys  of  Plaintiff. 

(6)  On  Bond  for  Purchase  Money. 

Form  No.  4378. 
(Precedent  in  Haghes  v.  Sellers,  5  Har.  &  J.  (Md.)  433.) 

[{Caption  and  first  count, y\ 

And  whereas  the  defendant,  by  another  writing  obligatory  dated 
the  28th  day  oi  January ^  iSOS^  sealed  with  his  seal,  acknowledged  him- 
self to  be  held  and  firmly  bound  unto  the  said  George  Rea  in  his  life- 
time, in  another  sum  of  fj^SySOO  current  money,  to  be  paid  unto  the 
said  George  Rea,  his  heirs,  executors,  administrators  or  assigns,  when 
afterwards  he  should  be  thereunto  required,  which  writing  obliga- 
tory was  and  is  subject  to  a  certain  condition  thereunder  written, 
whereby,  after  reciting  to  the  effect  following,  to  wit,  that  if  the 
above  bound  Samuel  Hughes,  his  heirs,  executors  or  administrators, 
should  well  and  truly  pay  unto  the  above  named  George  Rea  his  heirs, 
executors,  administrators  or  assigns,  the  full  and  just  sum  of  %1,GOO, 
in  the  following  manner,  to  wit,  ^00  thereof  in  thirty  days  from  the 
date  last  aforesaid,  and  the  remaining  $i,d^  in  one  year  from  the  said 
U8th  day  of  January,  1SI8,  provided  that  the  said  George  Rea  should 
well  and  truly  convey  unto  the  said  Samuel  Hughes,  by  a  good  deed 
in  law,  two  hundred  acres  of  land,  agreeably  to  his  bond  of  the  date 
last  aforesaid,  then  the  said  obligation  to  be  void,  otherwise  to  be  and 
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remain  in  full  force  and  virtue  in  law;^  and  the  plaintiff  avers,  that  as 
administrator  of  the  said  Rea  as  aforesaid,  he  did,  on  the  19th  day  of 
September^  iSlS,  procure  a  good  and  valid  deed  in  law  to  be  legally 
executed  by  Abraham  Sellers^  etCy  the  sole  heirs  and  legal  represen- 
tatives of  the  said  Rea  deceased,  in  pursuance  of  the  bond  of  convey- 
ance aforesaid  of  the  said  Rea\  and  the  said  deed  so  legally  executed, 
the  plaintiff,  administrator  as  aforesaid,  did  on  the  27th  of  September^ 
jSlS  tender  to  the  defendant,  and  request  him  to  accept  the  same  as 
a  fulfillment  of  the  agreement  contained  in  the  said  bond  of  convey- 
ance by  the  said  Rea  to  the  defendant,  but  the  defendant  refused  to 
accept  the  same,  to  wit,  at  the  County  of  Harford  aforesaid,  by 
means  of  which  said  premises  an  action  hath  accrued  to  him,  the 
plaintiff,  administrator  as  aforesaid,  to  have  and  demand  of  and  from 
the  defendant  the  said  sum  of  ^fi^fOO  above  demanded;  yet  the  de- 
fendant, although  often  requested,  [(concluding  in  the  usuai  manner. )1 


h.  Answer  or  Plea.' 


(1)  Failure  to  Sue  after  Due  Notice.* 


1.  See  the  answer  in  Decatur  County  fore  the  commencement  of  such  action 

-v.  Bright,  57  Iowa  734,  and  infra^  Form  in  bar  thereto,  although  the  payment 

No.  4380,  pleading  a  failure  of  consid-  was  not  strictly  according  to  such  con- 

eration  in  an  action  on  such  a  bond.  dition.    Sand.  &  H.  Ark.  Dig.  (1894), 

Hew  York.  —  Where  in  an  action  on  §5475. 

a  bond  the  complaint  contains  no  alle-  Departure.  —  In  an  action  on  a  bond 

gation  of  the  breach  of  any  condition,  conditioned  for  the  payment  of  money 

or  any  allegation  setting  out  what  the  on  a  particular  day,  it  is  a  departure  in 

terms  and  conditions  of  the  mortgage  the  rejoinder  to  allege  that  defendant 

are,  upon  a  motion  being  made,  a  dis-  paid  the  money  after  the  day,  and  that 

missal    of   the    complaint    is    proper,  it  was    accepted    in  full  satisfaction, 

Kamping  v.  Horan,   (Supreme  Ct.)  21  where  the  plea  alleged  that  he  paid  the 

N.  Y.  St.  Rep.  418.  money  on  the  day.     This  departure  is 

S.  A  Plea  of  General  Perfbrmanoo  is  bad  a  matter  of  substance  and  the  rejoinder 

where  the  declaration  is  on  a  bond  with  is  insufficient.     Tarleton  v.  Wells,  2  N. 

•conditions,  and  sets  forth  and  assigns  H.  306. 

special  breaches.  The  plaintiffs  cannot  Liability  of  Surety  m  Prlneipal. — 
reply  to  such  pleas  except  by  repeating  When  one  who  is  in  reality  only  sure- 
the  breaches  already  assigned.  The  ty  is  willing  to  place  himself  in  the 
pleas  are  bad  in  not  showing  time,  situation  of  principal  by  expressly  de- 
place  and  manner  of  performance,  daring  upon  his  contract  that  he  binds 
Emanuel  v,  Laughlin,  3  Smed.  &  M.  himself  as  such,  there  cannot  be  any 
<Miss.)  342.  hardship  in  holding   him  to  the  char- 

The  Want  of  Oyer  of  the  condition  of  a  acter  in   which  he  assumes    to  place 

bond  is  fatal  in  a  plea  of  performance,  himself,  and  a  plea  that  he  is  surety 

U.   S.   V,   Arthur,   5    Cranch    (U.   S.)  only  is  bad.     Sprigg  v.  Mount  Pleasant 

^57.  Bank,  10  Pet.  (U.  S.)  257. 

Flea   of  Payment.  —  In    all    actions  8.  Where  the  surety  has  given  the 

brought^  upon  bonds  to  which  there  is  holder  of  a  bond  notice  under  the  stat- 

a  condition  or  defeasance  annexed,  by  ute  of  the  state  to  sue  the  principal 

which  the  same  is  to  become  void  upon  debtor  and  he   fails  to  do  so  within 

the  payment  of  a  smaller  sum,  the  de-  thirty  days,  the  surety  may  plead  his 

fendant  in  such  action  may  plead  pay-  exoneration  in  the  court  of  law  in  bar 

ment  of  the  principal  sum  and  interest  of  an  action  on  the  bond.     State  Bank 

dne  by  the  condition  of  such  bond  be-  v,  Watkins,  6  Ark.  123. 
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FonnNo.  4379. 

(Precedem  in  State  Bank  v,  Watkins,  6  Ark.  Vk%,) 

[{Captian,y\ 

The  said  defendant  comes,  eU.y  and  craves  o^er,  €tc,^  and  says  that 
the  said  plaintiff  ought  not,  etc^  because  he  says  that  after  the  said 
obligation  became  due  and  payable  according  to  its  tenor  and  effect, 
and  the  plaintiff's  right  of  action  had  accrued  thereon,  to  wit:  At,  eic.^ 
the  said  defendant,  by  notice  in  writing,  required  the  said  plaintiff, 
having  such  right  of  action,  forthwith  to  commence  suit  against  said 
John  W.  Johnston^  the  principal  debtor,  and  the  said  other  parties  lia- 
ble thereon  as  his  securities  in  said  obligation,  which  notice  was  duly 
served  upon  the  plaintiff,  more  than  thirty  days  before  the  commence- 
ment of  any  suit  whatever  by  said  plaintiff  upon  said  obligation 
against  said  principal  debtor  and  said  other  parties  liable  thereon. 
And  this  the  said  defendant  is  ready  to  verify,  wherefore,  and  because 
the  said  plaintiff  wholly  failed  and  neglected  to  commence  said  suit 
within  thirty  days  after  the  service  of  said  notice  and  proceed  therein 
with  due  diligence,  in  the  ordinary  course  of  law,  to  judgment  and 
execution,  he  prays  judgment,  etc.y  and  that  he,  as  such  security,  be 
exonerated  from  all  liability  upon  said  obligation  to  said  plaintiff. 

\{^Signature  of  Attorney,^ 

(2)  In  an  Action  on  a  Bond  to  Sbcurb  Purchase  Monsy. 

Form  No.  4380. 

(Precedent  in  Decatur  County  v.  Bright,  37  Iowa  724.) 

^{Caption,)^ 

1.  That  the  bond  sued  on  in  this  case  was  made  without  con- 
sideration. 

2.  That  there  has  been  a  payment  of  %lfi  on  the  sum  secured  by 
said  bond. 

3.  Defendants  further  say  that  the  bond  in  controversy  was 
made  on  account  of  certain  real  estate,  described  in  petition,  which 
was  sold  without  authority  of  law,  and  a  certain  note  which  was 
given  without  authority  of  law,  and  when  it  was  given  it  was  for  the 
purpose  of  guaranteeing  that  one  Samuel  Bright  would  not  remove  his 
property  from  Decatur  county,  so  as  to  endanger  the  collection  of  his 
note  oi  one  hundred  and  ten  Ao\\dx%y  which  is  the  indebtedness,  intended 
by  the  %160  claimed  in  the  petition;  that  said  Samuel  Bright  has  not 
removed  his  property;  that  it  was  illegally  obtained  and  without 
defendant's  knowledge  and  understanding  that  he  should  be  respon- 
sible for  the  debts  set  out  in  the  petition,  and  said  matters  were 
inserted  in  the  bond  by  mistake  and  misunderstanding  of  the 
parties;  and  that  the  defendant  is  ignorant  and  illiterate,  and  can 
hardly  read  writing,  and  was  misled  by  the  plaintiff  as  to  the  con- 
tents of  said  bond. 

4.  The  defendants  farther  say  that  the  said  bond  is  illegal  and 
void,  because  the  plaintiff  had  no  authority  to  demand  and  accept 
the  bond  sued  on  for  any  purpose. 

5.  The  defendants  further  say  that  the  lands  described  in  the 
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petition  were  school  lands  and  were  sold  by  plaintiff  without  securing 
the  one-third  part  in  cash,  which  never  has  been  piaid,  and  the  money 
claimed  in  the  petition  is  for  the  payment  of  said  illegal  and  void 
contract^  for  sale  of  land  and  is  therefore  void. 

AVherefore  defendants  demand  that  said  contract  be  corrected  in 
accordance  with  the  statement  of  this  answer,  and  judgment  for 
costs  and  other  relief. 

{Upon  the  filing  of  this  answer  the  defendants  moved  the  court  to 
transfer  the  cause  to  the  equity  docket,  and  that  it  he  tried  upon  depo- 
sitions  and  written  evidence.  This  motion  was  sustained.  Afterwards 
the  defendants  fUed  an  amendment  to  their  answer  as  follows:) 

1.  That  in  the  year  i865,  or  \WSy  the  plaintiff  sold  to  J.  B. 
Sanders  the  E  1-2^  S.  E.  l-Ii^  section  id,  township  67,  range  2J^ 
Decatur  county,  lowa^  for  the  agreed  price,  under  appraisement 
at  50  cents  per  acre,  amounting  to  $4^,  and  said  Sanders  paid  for 
the  same,  and  entered  into  possession  of  the  land,  and  made  valuable 
improvements  thereon  to  the  amount  of  i^OO. 

2.  That  the  plaintiff  failed  to  perfect  the  title  to  the  land  and 
refused,  or  was  unable,  to  procure  the  title  to  the  land  from  the 
State,  and  Sanders  could  not  get  the  title. 

3.  That  afterwards,  in  i87J,  one  Samuel  Bright  undertook  to 
purchase  the  land  from  the  plaintiff,  and  executed  his  note  for  $110 
to  plaintiff  to  procure  the  first  payment  to  be  made  on  the  land,  but 
for  some  cause  failed  to  get  the  money  on  said  note,  although  the 
said  note  is  still  held  by  the  plaintiff. 

That  afterwards,  in  iS75,  J.  B.  Sanders,  failing  to  get  the  title  to 
said  land,  sold  and  released  to  said  Sam.  Bright,  all  his  interest  in 
said  lands,  being  the  price  paid  on  the  original  contract,  %]fi,  and 
interest,  and  the  improvements  made,  and  under  this  claim  Samuel 
Bright  entered  into  possession  of  the  said  lands. 

That  said  Sanders  does  not  now  have,  nor  never  did  have,  any 
other  claim  on  said  lands  than  that  growing  out  of  the  originsd 
purchase  in  i8d5  or  \2S6. 

Defendants  ask  that  J.  B.  Sanders,  Samuel  Bright  and  their 
wives,  and  all  parties  claiming  under  them,  be  made  parties  to  this 
suit,  and  their  interest  in  said  lands  be  foreclosed,  and  that  plaintiff 
be  required  to  pay  back  the  original  purchase  price,  and  pay  for  the 
improvement  made  on  the  land,  or  in  case  the  court  finds  a  contract 
existing  to  support  the  bond  sued  on,  that  the  land  be  first  sold  to 
satisfy  said  debt  and  for  such  other  relief  as  the  defendants  may  be 
entitled  to.  [(^Signature  of  Attorney. )] 

e.  Affidavit  of  Defense.' 

1.  A  Pvtttion  to  Open  a  JndgBMiit  by  was  in  financial  difficulties ;  that  Will- 
Oontarfon  in  favor  of  an  assignee  of  the  iams  held  cash  and  securities  belonging 
bond  was  bad  which  averred  in  sub-  to  defendant,  and  feeling  alarmed  de- 
sunce  as  follows  :  **  That  Williams  was  fendant  called  on  Williams  to  know 
a  stock  broker,  and  that  defendant  had  the  condition  of  his  affairs,  and  also 
had  some  dealings  with  him,  when  demanded  the  money  and  securities  be- 
about  the  middle  of  October,  1882,  de-  longing  to  him  ;  that  Williams  assured 
fendant  saw  in  the  papers  that  Williams  him  that  he  would  pay  every  dollar  of 
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Form  No.  4381. 

(Precedent  in  Neale  v.  Dempster,  179  Pa.  St.  569.)' 

[{Caption^  venue  and  commencement, )]  * 

That  in  the  spring  of  i8Pi  the  above  named  Grier  C,  Orr^  since 
deceased,  and  James  B,  Neaie,  one  of  the  above  named  plaintiffs, 
were  negotiating  with  the  defendant  for  the  sale  by  them  to  him  of 
the  tract  of  land  situated  in  Westmoreland  county,  described  in  the 
plaintiff's  statement  of  claim,  containing  one  hundred  and  forty-five 
acres  and  eighty-four  perches,  for  the  price  or  sum  of  %50,000^ 
payable  one  fifth  in  cash  on  the  delivery  of  the  deed,  and  the  balance 
in  four  equal  annual  payments  of  $10^000  each,  without  interest; 
that  the  average  price  per  acre  of  said  land  was  8^^,  and  the  most 
desirable  and  most  valuable  parts  of  said  tract  were  not  at  that  time, 
and  have  not  been  since  that  time,  worth  more  than  $500  per  acre; 
that  the  object  and  purpose  of  the  deponent  in  negotiating  for  the 
purchase  and  in  the  purchasing  of  said  tract  of  land  was  to  lay  out 
on  a  part  of  the  same  a  plan  of  lots,  and  to  sell  the  same  in  lots  to 
different  purchasers,  as  he  might  from  time  to  time  be  able  to  make 
such  sales;  and  in  order  to  carry  this  object  and  purpose  into  effect 

his  obligations  if  not  pressed  too  hard,  was  and  still  continued  indebted  to 
as  with  a  little  money  he  could  start  the  defendant  in  the  sum  of  $10,000, 
again  in  his  business  as  a  broker,  and  and  that  defendant  had  at  no  time 
would  be  able  inside  of  twelve  months  executed  any  declaration  of  no  set-ofif, 
to  pay  all  his  indebtedness  ;  that  a  few  at  the  request  of  plaintiff  or  of  any  one 
days  after  this  Williams  asked  defend-  else."  Where  the  assignee  advanced 
ant  for  the  loan  of  his  bond  for  $2,500,  money  to  the  obligee  on  the  security  of 
stating  that  he  was  promised  nine  a  bond,  it  is  no  ground  of  relief  that  it 
bonds  of  like  amount,  and  with  $35,000  was  given  by  the  defendant  without 
which  would  b»  secured  by  these  bonds  consideration  and  for  the  purpose  of  en- 
he,  Williams,  would  resume  his  busi-  abling  the  obligee  to  raise  money  upon 
ness  as  broker  and  within  a  year  be  it.  Weigley  t/.  Conrade,  i3aPa.  at.  147. 
able  to  pay  all  his  indebtedness ;  that  1.  The  trial  court  made  absolute  a 
Williams  subsequently  showed  de-  rule  for  judgment  for  want  of  a  suffi- 
fendant  two  or  three  of  these  bonds,  cient  affidavit  of  defense ;  but,  on  ap- 
and  told  defendant  that  he  had  the  peal,  the  judgment  was  reversed  by  the 
nine,  and  only  required  defend-  supreme  court.  Neale  v.  Dempster, 
ant's  bond  to  make  the   full  amount  lyo^PsL.  St.  569. 

required;  that,  thinking  the  enabling  The  debt  expressed  by  the  bond  was 
of  Williams  to  go  on  in  business  might  the  identical  debt  represented  by  the 
be  the  only  way  of  recovering  what  he  mortgage.  That  bond  is  described  in 
already  owed  defendant,  defendant  the  mortgage  and  it  is  the  payment  of 
gave  him  a  bond  for  $2,500,  coupled  that  bon^  that  the  mortgage  was  given 
with  the  condition  that  it  should  be  to  secure.  Therefore  when  a  part  of  the 
used  only  with  the  nine  others  of  like  land  described  in  the  mortgage  is  ab- 
amount  to  secure  the  $25,000  with  solutely  released  from  the  lien  of  the 
which  to  resume  business  and  enable  mortgage  because  of  the  actual  pay- 
him  to  pay  ofif  his  indebtedness  ;  that  ment  of  the  stipulated  price  per  acre 
shortly  afterwards  defendant  learned  and  the  sum  paid  is  a  part  of  the  debt 
that  Williams  had  passed  his  bond  released,  the  land  released  is  also  re- 
over  to  the  plaintiff,  Weigley,  and  not  leased  from  the  debts  secured  by  the 
for  the  said  purpose  that  defendant  bond.  Neale  v.  Dempster,  179  Pa.  St. 
gave    the    bond,    but,    as    defendant  569. 

learned,   as  collateral    security   for  a  2.  For  the  formal  parts  of  an  affidavit 

pre-existing  debt  due  by  Williams  to  of  defense  in  Pennsylvama  consult  the 

Weigley;  that  at  the  time  the  plaintiff  title  Affidavits  of  Merits,  etc.,  voL 

received  the  bond  sued  on  Williams  i,  p.  649  et  seq, 
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successfully,  it  was  necessary  that  the  parts  of  said  tract  so  laid  out 
in  lots  by  him  should  be  free  from  all  liability  for  the  unpaid  portion 
of  the  purchase  money;  that  this  object  and  purpose  of  the  deponent 
was  fully  known  to  and  understood  by  the  said  James  B,  NecUe  and 
Grier  C  Orr,  Under  these  circumstances  the  deponent  refused  to 
purchase,  unless  it  was  agreed  that  the  land  itself  should  be  the  only 
security  for  the  unpaid  portion  of  the  purchase  money,  and  that  the 
deponent  should  not  be  personally  liable  for  such  unpaid  portion, 
and  that,  as  payments  were  made,  a  certain  portion  of  the  land 
should  be  released  and  discharged  from  all  liability  for  the  unpaid 
instalments.  This  was  agreed  to  by  the  said  Neale  and  Orr^  and  it 
was  also  agreed  by  them  with  the  deponent  that  the  quantity  of  land 
to  be  so  released  and  discharged  should  not  exceed  one  acre  for  each 
$1,000  paid  by  the  deponent  to  them,  that  amount  being  nearly  three 
times  the  average  value  per  acre  of  the  land  and  twice  the  value  per 
acre  of  the  most  valuable  parts  of  it,  and  the  written  agreement  of 
Jfqy  26y  i8Pi,  a  correct  copy  of  which  is  hereto  annexed  and  hereby 
made  part  hereof,  was  executed  by  the  deponent  and  the  said  Neale 
and  Orr^  and  %lyOOO  paid  by  the  deponent  to  them,  and,  on  July  7, 
i8Pi,  a  deed  for  the  said  tract  of  land  was  executed  and  delivered  by 
said  Neale  and  Orr  to  the  deponent,  and  on  the  same  day  the 
deponent  paid  to  them  $9,000,  and  executed  and  delivered  to  them 
his  mortgage  on  the  said  land,  which  mortgage  is  recorded  in  IVesl' 
moreland  county,  in  mortgage  book,  vol.  Ifi,  page  Jt,10,  and  a  correct 
copy  of  which  is  hereto  attached  and  hereby  made  a  part  hereof,  and 
also  executed  and  delivered  to  them  his  bond,  a  copy  of  which  is 
attached  to  the  plaintiff's  statement  of  claim.  That  on  July  1,  \W2, 
the  deponent  paid  to  the  said  Neale  and  Orr  the  further  sum  of 
$10,000.  In  consideration  of  which  payments  the  said  Neale  and  Orr, 
on  June  30,  i^S,  executed  and  delivered  to  the  deponent  their 
release  of  twenty  acres  and  76  3-100  perches,  a  correct  copy  of  which 
release  is  hereto  annexed  and  hereby  made  part  hereof,  which  release 
was  recorded  in  Westmoreland  county,  in  mortgage  book,  vol.  66,  page 
281,  on  August  21,  iS93.  And  deponent  further  says,  that  he  laid 
out  a  plan  of  lots  on  the  said  twenty  acres,  and  has  sold  a  portion  of 
the  same. 

Deponent  further  says  that  at  the  time  of  the  execution  of  said 
agreement  of  May  26,  iS91,  and  of  the  said  deed  of  said  Neale  and 
Orr  to  the  deponent  and  the  execution  and  delivery  of  his,  depo- 
nent's said  bond  and  mortgage  to  them,  and  of  the  execution  and 
delivery  by  the  said  Neale  and  Orr  of  their  said  release  to  him,  it 
was  the  intention,  and  so  agreed  and  understood  by  the  said  Neale 
and  Orr,  and  by  the  deponent  that  there  was  no  personal  liability 
on  the  deponent  for  the  payment  of  any  of  the  unpaid  portion  of  the 
purchase  money  of  said  land  secured  or  to  be  secured  by  the  said 
bond  and  mortgage,  and  that  for  each  $1,000  of  purchase  money 
paid  by  the  deponent  to  them  he  was  entitled  to  have  one  acre  of 
said  land  released  and  discharged  from  all  liability  for  said  debt, 
which  included  both  said  bond  and  mortgage.  And  deponent  fur- 
ther says,  that  in  consideration  of  the  payment  of  $20,000  by  him  to 
the  said  Neale  and  Orr  as  hereinbefore  set  forth,  they,  the  said 
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NecUe  and  Orr^  by  their  said  release  of  June  30^  iS93^  a  copy  of 
which  is  hereto  attached,  did  release  and  discharge  the  said  20  acres 
and  76  3-100  perches  described  in  said  release  from  all  further 
liability  to  them  for  the  said  debt  under,  upon  or  by  virtue  of  the 
said  bond  and  mortgage,  and  that  such  was,  as  affiant  believes  and 
expects  to  be  able  to  prove,  the  intention  and  understanding  of  the 
said  Nea/e  and  Orr  and  of  the  deponent  in  the  execution  of  the  said 
release,  and  that  said  release  was  intended  as  a  satisfaction  and  dis- 
charge of  said  debt  evidenced  by  said  bond  and  mortgage,  so  far  as 
the  said  20  acres  and  76  3-100  perches  of  land  was  concerned,  and 
that  the  said  20  acres  and  76  3-100  perches  of  land,  nor  any  other 
property  of  the  deponent's,  except  the  remaining  125  acres  of  said 
tract,  is  not  now  liable  in  any  manner  for  the  payment  of  said  bond 
and  mortgage.  The  release  on  the  mortgage  alone  amounts  to 
nothing,  if  the  plaintiffs  could  at  once  proceed  to  seize  the  same  land 
for  the  same  debt  by  an  action  on  the  bond  which  the  mortgage 
secured. 

And  deponent  further  says,  that  he  is  willing  to  convey  to  the  said 
plaintiffs  all  the  remaining  125  acres  of  land,  conveyed  to  him  by 
said  deed  and  described  in  the  plaintiffs'  statement  of  claims,  clear 
of  encumbrances  created  by  him,  and  that  he  has  executed  and  ten- 
dered to  the  said  plaintiffs,  on  April  2 ly  iZ96,  a  good  and  sufficient 
deed  for  said  125  acres  of  land,  in  satisfaction  of  said  bond  and 
mortgage,  which  they  have  refused  to  receive,  and  he  now  brings 
said  deed  into  court  here  and  asks  to  be  allowed  to  deposit  the  same 
in  court  for  the  use  of  the  said  plaintiffs,  in  satisfaction  and  discharge 
of  said  bond  and  mortgage.  And  he  further  says,  that  he  has  paid 
all  costs  accrued  in  this  action  up  to  this  date.  And  he  further 
says,  that  by  reason  of  the  facts  herein  set  forth  the  plaintiffs  are 
not  entitled  to  recover  a  judgment  for  any  sum  whatever  against 
him  in  this  action. 

[(JSignature  of  Attomey.y[ 

2.  For  Other  than  Payment  of  Money. 

a.  Complaint,  Declaration  or  Petition. 

(1)  On  Bond  to  Convey  Land. 

(a)  Action  by  Vendee. 

Form  No.  4382, 
(Precedent  in  Mcintosh  v,  Johnson,  8  Utah  359.)> 

\(^Title  of  court  and  cause,)] 

Plaintiff  complains  of  defendant,  and  for  cause  of  action  alleges  : 
(i)  That  the  defendant  in  consideration  of  six  hundred  (J^/SOO.OO) 

1,  The  plaintiff  had  judgment  on  the    that  the  defendant  was  entitled   to  go 
pleading  for  the  sum  of  |6oo,  the  full    to  the  jury  on  the  quantum  of  damages. 
penalty  of  the  bond,  but  the  supreme    Mcintosh  v.  Johnson,  8  Utah  359. 
court  reversed  the  judgment,  holding 
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dollars,  on  or  about  the day  of  March^  iS91y  made,  executed 

and  delivered  to  the  plaintiff  a  certain  instrument  in  writing,  in  the 
words  and  figures  following,  to  wit : 

"  Bond  for  Deed.  Know  all  men  by  these  presents  that  A,  B, 
Johnson  of  Weber  county,  Utah  Territory^  of  the  first  part,  is  held 
and  firmly  bound  unto  J.  T,  Mcintosh^  trustee  for  Helen  A,  Elliott^ 
of  Chico,  Calif orma,  in  the  sum  of  six  hundred  dollars.  The  condi- 
tion of  the  above  obligation  is  such  that  said  party  of  the  first  part 
has  agreed  to  grant,  sell,  and  convey  unto  the  said  party  of  the  sec- 
ond part  the  following  described  real  estate,  situate  in  Weber  county, 
Utah  Territory^  to  wit :  Lots  six  (6),  seven  (7),  and  eight  {8\  in  block 
twenty  {20\  in  Nelson* s  Park  addition  to  Ogden  City^  for  the  sum  of 
six  Jmndred  dollars,  to  be  paid  as  follows  :  The  above  described  lots 
are  given  in  part  payment  for  a  colt  known  as  *  Byron*  and  deed  is 
to  be  made  when  balance  of  mortgage  on  them  is  due  and  paid, 
which  A.  B.  Johnson  agrees  to  pay  ofif  on  or  before  May  10,  iS91. 
Now  if  the  said  party  of  the  first  part  shall,  on  or  before  the  10th  day 
of  Afay,  A.  D,  iS91,  execute  and  deliver  to  said  party  of  the  second 
part  a  good  and  sufficient  warranty  deed,  conveying  an  absolute  and 
indefeasible  estate  in  fee  simple,  with  the  usual  covenants  in  and  to 
said  tract  or  parcel  of  land,  then  this  obligation  shall  be  void  ;  other- 
wise to  remain  in  full  force  and  effect.  In  witness  whereof  the  said 
party  has  hereunto  set  his  hand,  this  7th  day  of  March,  A,  D.  iS91. 

*^A,  B,  Johnson. 
"Signed  in  the  presence  of  C  E.  Brainard.** 

(2)  That  said  defendant  did  not  execute  and  deliver  to  the  plain- 
tiff a  good  and  sufficient  warranty  deed,  conveying  absolute  title  and 
indefeasible  estate  in  fee  simple  to  said  property  on  the  10th  day  of 
May,  iS91y  nor  since  said  date,  as  provided  in  said  instrument  in 
writing,  but  has  wholly  failed  in  that  regard  although  often  requested 
so  to  do.^ 

(3)  That  by  the  terms  of  said  written  instrument  the  defendant 
became  indebted  to  the  plaintiff  in  the  sum  of  six  hundred  dollars  on 
the  10th  day  of  May,  iSPi,  on  defendant's  failure  to  make  the  con- 
veyance as  in  said  instrument  of  writing  provided. 

(4)  That  at  the  time  of  making  said  instrument  of  writing  herein 
set  forth  the  plaintiff  had  duly  performed  all  the  conditions  and  cove- 
nants thereof  on  his  part. 

(5)  That  the  defendant  has  not  paid  the  six  hundred  dollars  nor 
any  part  thereof,  wherefore  plaintiff  demands  judgment  against  the 
defendant  in  the  sum  of  six  hundred  dollars,  with  interest  and  costs. 

(Verification.) 

Painter  ^  Murphy,  Attorneys  for  Plaintiff. 

1.  Anigiimeiit  of  Breaeh*  —  Where  the        In  an  action  on  a  bond  conditioned 

sureties  are  bound  to  pay  on  the  failure  for  the  making  of  a  warranty  deed  for 

of  the  imncipals  to  comply  with  the  certain  lots '*  so  soon  as  the  title  should 

obligation  and  it  is  alleged  that  they  be  procured  by  the  S.  L.  T.  A.,  or  by 

did  not  comply  with  it  in  a  certain  the  obligor,"  a  petition  failing  to  aver 

respect,  there  is  no  necessity  for  an  that  either  ever  acquired  any  title  to 

allegation  of  breach  on  the  part  of  the  the  lots  is  demurrable.  Stone  v.  Young, 

sureties.     Farley  9.  Moran,  (Cal.  1892)  4  Kan.  17. 
31  Pac.  Rep.  158. 
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Form  No.  4383. 

{Caption  ana  commencement  as  in  Form  No.  4S6S);  which  said  writing 
obligatory  was  and  is  subject  to  a  certain  condition  thereunder 
written,  whereby,  after  reciting  to  the  effect  following,  to-wit:  that  the 
said  defendant  had  agreed  for  himself  and  his  heirs  that  he  would  sell 
and  convey  unto  the  said  plaintiff  a  tract  or  parcel  of  land  lying  in 
the  county  of  Buckingham  on  the  waters  of  State  River,  adjacent  to 
the  lands  of  Thos,  Oldham^  George  FoXy  and  others,  containing,  by  a 
recent  survey,  8  acres,  be  the  same,  however,  ever  so  much  more  or 
less,  for  the  gross  sum  of  four  thousand  dollars,  to  be  paid  in  three 
equal  annual  payments,  from  the  1st  day  of  August  then  next  ensuing, 
the  first  payment  being  due  on  the  1st  day  of  August ^  in  the  year  of  our 
Lord  eighteen  hundred  and  ninety'five\  and  that  the  said  defendant 
had  agreed  that,  as  soon  as  the  last  of  the  said  payments  should  be 
made  by  the  said  plaintiff,  the  said  defendant  would  forthwith  execute 
and  deliver,  properly  authenticated  for  registry,  unto  the  said  plain- 
tiff a  deed  of  conveyance  for  the  tract  of  land  aforesaid,  with  proper, 
usual  and  sufficient  covenants  of  warranty,  so  as  to  vest  in  the  said 
plaintiff  and  his  heirs  a  good  and  indefeasible  estate  in  fee  simple  in 
the  same;  it  was  conditioned  that  if  the  said  defendant  should  well 
and  truly  perform  and  fulfil  the  covenants  aforesaid,  so  that  na 
default  therein  should  be  by  him  made,  then  that  the  said  obligation 
should  be  void,  otherwise  should  remain  in  full  force  and  virtue,  as 
by  the  said  writing  obligatory,  and  the  condition  thereof,  reference 
being  thereunto  had,  will  more  fully  and  at  large  appear.  And 
although  the  said  plaintiff,  according  to  the  tenor  and  effect,  true 
intent  and  meaning  of  the  said  writing  obligatory,  did  pay  to  the 
said  defendants  each  and  all  and  every  part  of  the  said  several  pay- 
ments, at  the  times  when  the  same  became  respectively  due  and  pay- 
able, yet  the  said  plaintiff  in  fact  saith  that  the  said  defendant  hath 
not  executed  and  delivered  to  the  said  plaintiff  any  deed  or  convey- 
ance whatsoever  for  the  tract  of  land  aforesaid,  but  hath  wholly 
neglected  and  refused  so  to  do,  so  that  the  said  plaintiff  hath  not 
now  vested  in  him  a  good  and  indefeasible  title  in  fee  simple  to  the 
said  land.  By  reason  of  which  said  breach  the  said  writing  obliga- 
tory became  and  was  forfeited,  and  thereby  an  action  hath  accrued 
to  the  said  plaintiff,  to  demand  and  have  of  and  from  the  said 
defendant  the  said  sum  of  four  thousand  dollars  above  demanded. 
Yet  the  said  defendant,  although  (concluding  as  in  Form  No,  4S5S), 

(p)  Action  by  Vendor. 

Form  No.  4384. 

(Precedent  in  Kern  v,  Zeigler»  13  W.  Va.  708.)* 

[(Caption  and  commencement,)'^ 

That  the  plaintiff,  at  the  time  of  the  making  of  the  indenture  next 
hereinafter  mentioned  between  himself  and  the  said  defendant,  was 
seized  in  fee  simple,  with  good  title,  of  a  certain  lot  of  land,  con- 

1.  This  declaration  was  in  five  counts,  the  first  of  which  Is  the  only  one  set  out 
in  full  in  the  reported  case. 
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taining  about  one  acre  and  a  half,  situate  in  the  lower  part  of  the 
city  of  Bellaire^  in  the  county  of  Belmont  and  State  of  OhiOyOi  which 
city  the  plaintiff  was  at  the  time,  and  still  is,  a  resident  citizen ;  and 
that  he,  the  said  plaintiff,  was  also  then  and  there  possessed  of  a  cer- 
tain good  spring  wagon,  then  being  on  the  said  lot  of  land;  and  there- 
upon, heretofore,  to  wit,  on  the  9th  day  of  Aprils  i87-i,  at  the  said 
city  of  Bellaire^  by  a  certain  indenture,  then  and  there  made  by  and 
between  the  said  plaintiff  and  the  said  defendant,  bearing  date  a  cer- 
tain day  and  year  therein  mentioned,  to  wit:  the  day  and  year  last 
aforesaid,  the  said  plaintiff  on  his  part,  covenanted  and  agreed  to  con- 
vey to  the  said  defendant,  in  fee,  all  of  the  said  lot  of  land,  by  a 
warranty  deed  in  common  form,  with  good  title,  and  a  release  of 
dower  of  the  wife  of  the  said  plaintiff,  if  necessary,  on  or  before  the- 
1st  day  of  May^  then  next  following,  and  to  give  to  the  said  defend- 
ant full  and  undisputed  possession  of  the  said  lot  of  land,  on  or 
before  the  said  1st  day  of  May^  and  to  sell  to  the  said  defendant,  on 
or  before  the  said  1st  day  of  May^  the  said  good  spring  wagon;  and  in 
consideration  whereof  the  said  defendant  by  the  said  indenture  cove- 
nanted and  agreed,  on  his  part,  to  pay  to  the  said  plaintiff  the  sum  of 
%J^800JOO^  in  the  following  manner,  to  wit:  ^ftO0,00  in  money,  on  the 
delivery  of  the  deed  for  the  said  lot  of  land,  and  ^,800,00  in  three 
negotiable  notes  payable  to  the  said  plaintiff,  each  for  the  sum  of 
%9SS.3S^  and  pay  respectively  in  one,  two  and  three  years,  after  the: 
said  1st  day  of  ifay^  i87^  with  interest  at  the  rate  of  eight  per  cent, 
per  annum,  payable  annually,  which  said  notes  were  to  be  secured 
by  a  mortgage  on  the  said  lot  of  land,  to  be  made  by  the  said  defend- 
ant by  the  said  plaintiff.  And  it  was  then  and  there  by  the  said 
indenture  further  agreed,  that  it  should  be  optional  with  the  said 
defendant,  to  pay  the  said  three  notes  before  the  maturity  of  the 
same,  if  he  should  elect  so  to  do;  and  the  said  plaintiff  should  be 
bound  to  accept  the  money,  whenever  it  was  offered  to  him,  and 
therefor  to  give  to  the  said  defendant  a  quit  claim  deed:  all  of  which 
by  the  said  indenture  fully  appears. 

And  the  said  plaintiff  says,  that  afterwards  he,  the  said  plaintiff, 
performed  and  complied  with  all  the  several  matters  and  things,  by 
and  under  the  said  indenture  to  be  performed  and  complied  with,  on 
his  part,  according  to  the  tenor  and  effect  of  the  said  indenture:  of 
all  of  which  premises  the  said  defendant  afterwards,  to  wit,  on  the 
1st  day  of  May,  i874,  at  the  city  of  Wheeling  had  notice;  and  the  said 
plaintiff  says,  that  the  said  defendant  did  not,  on  the  1st  day  of  May, 
i87^  when,  according  to  the  tenor  and  effect  of  said  indenture  he 
was  bound  so  to  do,  nor  at  any  time  before  or  since  that  time,  pay  to- 
the  said  plaintiff  the  said  sum  of  two  thousand  dollars,  in  the  said 
indenture  mentioned,  nor  any  part  thereof,  and  did  not  deliver  to 
said  plaintiff  the  said  three  negotiable  notes,  nor  any  of  them;  but 
therein  wholly  failed  and  made  default,  etc.  [(^Signature  of  Attorney,)'] 

(2)  On  Bond  to  Perform  Contract. ^ 

1.  A  DMlantimioii  a  Bond  toPwftirm  a  suant  to  an  agreement  in  the  bond,  and 
OoBtrast,  setting  up  the  bond  and  alleg-  that  A.  B.,  the  principal  obligor,  failed, 
ing  that  the  obligee  furnished  ice  pur-    to  comply  with  the  terms  of  the  obliga- 
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(a)  For  tht  Hirt  of  Comncts. 

Form  No.  4385, 

(Caption  as  in  Form  No.  4351.) 

The  plaintiff,  Macon  County,  claims  of  the  defendants,  Sloss  Iron 
and  Steel  Company^  a  corporation,  Thomas  Seddon  and  E.  W.  Rucker^ 

the  sum  of with  interest  from  the day  of ^  and 

twenty  per  cent,  damages  on  said  sum,  for  the  breach  of  the  condi- 
tions of  a  bond  made  by  the  defendants  on  the  1st  day  oi  January^ 
iS90y  payable  to  the  plaintiff,  in  the  sum  of  two  thousand  dollars,  wiUi 
the  following  conditions:  (Here  was  set  out  the  condition  of  the  bond 
verbatim)^  which  said  bond  plaintiff  alleges  was  duly  and  legally 
approved  by  the  judge  of  probate  of  said  county. 

And  plaintiff  alleges  that  the  condition  of  said  bond  has  been 
broken  by  the  defendants  in  this:  that  the  Sloss  Iron  and  Steel  Com- 
pany did  on  the  1st  day  of  January^  iSOO,  contract  in  writing  with  IV.H. 
Hurt^  judge  of  probate  of  said  county,  who  was  the  duly  authorized 
agent  of  the  court  of  county  commissioners  of  said  county,  to  make 
said  contract  for  the  hire  of  all  convicts,  who  had  been  or  who  might 
thereafter,  between  the  1st  day  of  January^  iSOO,  and  the  Slst  day 
of  December,  iS93,  be  sentenced  to  hard  labor  for  said  county,  at  the 
rate  of  nine  dollars  per  month  for  each  of  said  convicts,  said  hire  to 
become  due  and  to  be  paid  quarterly,  to  wit,  on  the  frst  day  of  Aprily 
Juh\  October  and  January  of  each  year;  and  defendants  further 
agreed  in  said  contract  that  if  default  should  be  made  in  the  pay- 
ment of  said  hire,  or  in  any  other  payment  required  by  the  same,  and 
suit  to  recover  the  same  should  be  instituted,  twenty  per  cent,  damages 
should  be  added  to  the  amount  of  such  default,  and  be  recoverable 
as  a  part  thereof. 

And  plaintiff  alleges  that  said  bond  was  executed  in  consideration 
of  said  contract,  and  to  secure  the  faithful  performance  of  the  same 
by  the  said  Sloss  Iron  and  Steel  Company \  and  plaintiff  alleges  that 
in  accordance  with  the  stipulations  of  said  contract  plaintiff  delivered 
to  said  company  a  large  number  of  convicts,  to-wit,  j^/^jwr  (^6) 
convicts,  the  same  being  all  of  the  county  convicts,  and  has  in  all 
other  respects  complied  with  the  requirements  of  said  contract. 

And  the  plaintiff  alleges  that  at  a  regular  meeting  of  the  Commis- 
sioners* Court  of  said  county  an  order  was  passed,  and  entered  on 

tioQ  and  to  pay  for  the  ice.  and  that  at  him  to  the  Ice  Co.  for  ice  receiTed  aad 

the  time  of  the  obligee  ceasing  to  for-  retained   by  him.  Booske   v.  Gulf  Ice 

nish  ice  to  A.  B..  and  by  reason  of  his  Co.,  24  Fla.  550. 

failure  to  comply  with  the  said  con-  talindXiaeBtadkjaQxaTVl-VMdOM- 

tract.  he  was  indebted  to  the  obligee  tiMtar,  a    complaint    by    the    coanty 

for  the  ice  furnished  to  him  under  said  commissiooeis,   alleging  a  failore   <& 

agreement  in  the  sum  stated,  and  that  the  contractor  to  complete  the  work  as 

the  s«\me  has  not  been  paid,  and  prop-  agreed,  is  bad  as  to  all  the  defendants 

eriy  alleging  an  assignment  of  the  bond  if  it  fails  to  allege  that  the  board  had 

and   indebiedness   to  the  plaintiff,  on  performed  its  part  of  the  contract,  or  to 

demurrer  was  held  sufficient:  the  court  show  a  sofident  excuse  for  its  non> 

saying  that  it  was  clear  that  the  inten-  performance,  the  cause  of  actiofi  being 

tion  of  the  parties  was  that  the  obli*  priflumly  ioaaded  upon  the  contract, 

gors  upon  this  bond  should,  in  case  of  a  Kipley  Gonaty  v.  HiU,  lis  Ind.  516. 
default  10  A.  B.,  pay  in  sum  due  by 
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the  minutes  of  said  court,  appointing  Judge  W,  H.  Hurt  to  hire  out 
the  county  convicts  of  the  county,  as  agent  for  said  court,  and 
authorizing  him  to  hire  said  convicts  to  defendants  to  work  in  the 
coal  mines. 

But  plaintiff  alleges  that  the  said  company  has  wholly  failed  to 
pay  plaintiff  for  the  hire  of  said  convicts  the  instalment  of  said  hire 
which  became  and  was  due  on  \kit  first  day  of  Aprils  iS90y  and  that 
after  deducting  all  credits  to  be  allowed  by  the  terms  of  said  con- 
tract there  is  justly  due  plaintiff  under  said  contract,  for  said  instal- 
ment, the  sum   of dollars,   with   the   interest  and  damages 

hereinbefore  set  out,  for  which  plaintiff  prays  judgment  against  the 
defendants. 

{Here  insert  separate  assignment  of  breach  by  reason  of  failure  to 
pay  each  separate  instalments^ 

(Jf)  For  Building  a  Town  HalL^ 

1.  This  form  is,  in  the  main,  from  God  will  excuse  the  nonperformance 
Sloss  Iron  &  Steel  Co.  v.  Macon  of  a  duty  created  by  law,  it  will  not 
County,  (Ala.  1896)  20  So.  Rep.  400.  excuse  a  duty  created  by  contract. 
In  that  case  there  was  an  assignment  Abby  v.  Billups,  35  Miss.  618;  Ross  v. 
of  breach,  setting  forth  failure  to  pay  Overton,  3  Call  (Va.)  309,  Palack  v. 
the  entire  amount  due  for  the  hire  Pioche,  35  Cal.  416,  95  Am.  Dec.  115; 
of  the  convicts.  The  hire  money  agreed  Hoy  t/.  Holt,  91  Pa.  St.  88;  Miller  v. 
to  be  paid  by  defendants  was  by  the  Morris,  55  Tex.  412,  40  Am.  Rep.  814; 
contracts  payable  in  instalments.  Fail-  School  Dist.  No.  i  v.  Dauchy,  25  Conn, 
ure  to  pay  an  instalment  was  in  itself  a  530,  68  Am.  Dec.  371,  Beach  v.  Crain, 
distinct  breach  of  the  contract.  There  2  N.  Y.  86,  49  Am.  Dec.  369;  Van 
should  therefore  be  separate  assign-  Wormer  z/.  Crane,  51  Mich.  363, 47  Am. 
ments  of  the  several  breaches,  although  Rep.  582;  Warren  v.  Wagner,  75  Ala. 
all  may  be  in  the  same  count  of  the  188;  Nave  v.  Berry,  22  Ala.  382. 
complaint.  All  objections  to  the  valid-  Bond  to  Fnmiih  Xaterial  and  Build.  — 
ity  of  the  contracts  declared  on  being  A  petition  contained  only  one  cause  of 
waived,  the  complaint  is  in  other  re-  action  which  set  forth  a  bond  condi- 
spects  sufficient.  tioned  that  the  principal  should  comply 

2.  Bond  to  Keep  in  Bepair.  —  A  bond  with  all  the  terms  of  a  certain  written 
given  to  the  county  by  the  builder  of  a  contract  to  furnish  all  the  material  and 
public  bridge,  conditioned  that  it  shall  build  a  certain  court  house  within  a 
be  kept  in  good  repair  and  shall  re-  certain  time,  and  alleged  in  great  de- 
main  safe  for  the  passage  of  travelers  tail  that  the  principal  did  not  complete 
and  other  persons  continuously  for  the  said  building  within  the  time,  nor  at  any 
period  of  five  years,  binds  the  builder  other  time;  that  he  did  not  furnish  suf- 
to  rebuild  the  bridge  if  it  is  washed  ficient  material  therefor,  and  that  al- 
away  by  a  flood  during  that  period,  though  he  furnished  some  of  the  mate- 
It  is  not  a  sufficient  plea  to  say  that  rial  therefor,  and  did  some  of  the  work 
the  bridge  was  washed  away  **  by  said  thereon,  yet,  that  said  material  and 
sudden  and  extraordinary  flood,  the  said  work  were  of  an  inferior  equality, 
immediate  act  of  God,  and  not  from  and  were  not  such  as  were  required  by 
any  negligence  on  the  part  of  de-  the  terms  of  said  written  contract.  The 
fendant's  intestate,  either  in  the  con-  defendants,by  executing  the  penal  bond 
straction  or  the  maintenance  of  said  set  forth  in  the  petition,  agreed  and 
bridge."  Meriwether  v.  Lowndes  guaranteed  that  the  principal  should 
County,  89  Ala.  362.  An  unconditional  build  said  court  house  as  he  agreed  to 
express  covenant  to  repair  or  to  keep  in  do;  but  he  failed,  and  this  is  what  con- 
repair  is  equivalent  to  a  covenant  to  re-  stitutes  the  plaintifiTs  cause  of  action, 
build,  and  binds  the  covenantor  to  make  and  it  constitutes  only  one  cause  of 
good  any  injury  which  human  power  action.  Barton  County  9.  Plumb,  20 
can  remedy,  even  if  caused  by  storm,  Kan.  147,  HHng  Houston  v,  Delahay, 
flood,  fire,  inevitable  accident,  or  the  act  14  Kan.  125.  See  also  Hibbard  v.  Mc- 
of  a  stranger;    and  while  an  act  of  Kindley,  a8  111.  240;  State  v,  Davis,  35 
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Form  No.  4386«> 

Supreme  Court,  County  of  Monroe. 
Michael  Henricus  and 

Charles  Henricus 

against 
Charles  Engleri, 

Plaintiffs,  for  their  complaint  herein,  allege  and  state  to  the  court: 
That  at  all  the  times  hereinafter  mentioned  the  plaintiffs  were 
copartners  carrying  on  business  at  Rochester^  N,  F.,  under  the  name  of 
M.  Henricus  &*  Son. 

That  heretofore  and  on  or  about  September  16thy  i8^^  the  defend- 
ant herein,  by  his  certain  bond  or  written  obligation  dated  on  that 
day  and  sealed  with  his  seal,  acknowledged  himself  held  and  firmly 
bound  unto  these  plaintiffs  in  the  sum  of  %5y000  to  be  paid  to  the  said 
plaintiffs. 

That  said  bond  was  and  is  subject  to  a  certain  condition  thereunder 
written,  whereby  it  is  provided  if  Leonard  Vogel^  attorney,  contractor, 
carpenter,  builder,  should  perform  all  of  the  obligations,  covenants 
and  agreements  made  and  entered  into  by  said  VogelvfiXh.  these  plain- 
tiffs and  should  erect,  make,  work,  and  complete  a  certain  town  hall 
and  fire  department  building  in  and  for  the  village  of  Brochpori^  N. 
Y.y  on  or  before  March  Ist^  iS85,  agreeably  to  the  plans  and  in  per- 
fect keeping  with  the  revised  carpenter  specifications  prepared  for 
the  same  by  H.  B.  Gleason^  architect,  and  in  a  first-class  and  work- 
manlike manner,  then  the  said  obligation  to  be  void,  otherwise  to  be 
and  remain  in  full  force  and  effect;  nevertheless  the  said  plaintiffs 
allege  that  after  the  making  of  said  bond  the  said  Leonard  Vogeliailed 
to  perform  said  obligations,  covenants  and  agreements  made  and 
entered  into  by  him  with  these  plaintiffs  and  failed  and  neglected  to 
erect,  work,  make  and  complete  said  building  agreeably  to  the  plans 
and  in  keeping  with  the  said  revised  carpenter  specifications  and  in  a 
first-class  and  workmanlike  manner  before  March  Isi^  iS85. 

By  means  of  which  several  premises  the  said  plaintiffs  have  sus- 
tained damages  to  the  amount  of  ^^000,  yet  said  defendant,  although 
heretofore  requested  so  to  do,  has  not  yet  paid  the  said  sum  of  $5^000^ 
or  any  part  thereof,  to  these  plaintiffs,  but  has  hitherto  neglected  and 
refused  and  still  neglects  and  refuses  so  to  do. 

Wherefore  plaintiffs  demand  judgment  for  $5,000,  with  interest 
thereon  from  March  1st,  iS85,  besides  costs. 

Turk  &*  Barnum, 

Plaintiffs'  Attorneys, 
jIOO  and  40£  Powers  Block,  Rochester,  N.  Y. 

Mo.  406;   Fisk  V.  Tank,  la  Wis.  276,  claimed  by  defendant  was  that  the  plain- 

298,  299;  Roehring  v.  Huebschman,  34  tiffs  were  not  the  real  parties  in  interest 

Wis.  185;  Smith  v.  Boston,  etc.,  R.  Co.,  and  could  not  maintain  the  action  in 

36  N.  H.  484;    Kansas  City  Hotel  Co.  their  own  names.  The  court  held  that  no 

V.  Sigement,  53  Mo.  176.  person  could  sue  or  be  sued  to  enforce 

1.  This  form  is  taken  from  the  record  the  covenants  in  an  instrument  under 

in  the  case  of  Henricus  v.  Englert,  137  seal,  except  those  who  are  named  as 

N.  Y.  488.     In  the  undertaking  sued  on  parties  therein,  and  who  signed  and 

therein  the  word  ** agents"  follows  the  sealed  the  same,  and  that  this  action 

names  of   the  plaintiffs.     A  defense  wasproperly  brought  by  these  plaintiffs. 
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(r)  Of  Agency. 

Form  No.  4387. 

(Precedent  in  Remington  Sewing  Mach.  Co.  v.  Cole,  63  Cal.  3x2.) 

[{Vfftue  and  title  of  court.)] 

The  Remington  Sewing  Machine  Company^  plaintiff,  ^ 

against  I 

Joseph  H.  Cole,  George  N,  Cole,  O.  H.  Jewell  and  ' 

A,  ShowerSj  defendants.  J 

The  Remington  Sewing  Machine  Company,  hereinafter  styled  plaintiff, 
complains  of  Joseph  H.  Cole,  George  N.  Cole,  O,  H.  Jewell  and  A. 
Showers,  defendants  herein,  and  for  cause  of  action  alleges: 

1.  That  the  plaintiff  is,  and  at  all  times  hereinafter  mentioned  was, 
a  corporation  organized  under  the  laws  of  the  State  of  New  York, 
and  is  and  was  engaged  in  the  manufacture  and  sale  of  the  Remington 
sewing  machines  so  called. 

2.  That  on  or  about  the  first  day  oi  January,  A.  D.  i875,  the 
defendants  A,  Showers,  O,  H,  Jewell,  and  George  N,  Cole,  entered 
into  and  formed  a  copartnership  under  the  style  of  Showers,  Jewell 
^  Cole  for  the  purpose  of  buying  and  selling  the  aforesaid  Remington 
sewing  machines  in  the  State  of  California  and  elsewhere. 

3.  That  after  the  formation  of  such  copartnership  the  plaintiff 
entered  into  an  agreement  with  the  said  Showers,  Jewell  &*  Cole,  as 
partners  as  aforesaid,  whereby  the  plaintiff  agreed  among  other 
things  to  sell  to  said  firm  only  in  the  States  of  California  and  Oregon 
its  said  Remington  sewing  machines,  at  certain  agreed  rates,  and  upon 
certain  conditions,  and  the  said  firm  of  Showers,  Jewell  &*  Cole,  did 
agree  with  the  plaintiff  among  other  things  to  maintain  and  keep 
open  a  store  in  San  Francisco,  California,  for  the  sale  of  said 
machines,  and  to  pay  the  plaintiff  certain  agreed  rates  for  all  such 
machines  sold  and  delivered  to  them  by  the  plaintiff. 

4.  That  as  a  condition  precedent  to  the  aforesaid  agreement  between 
plaintiff  and  the  said  firm  of  Showers,  Jewell  dr*  Cole  the  plaintiff  did 
require  and  exact  from  each  and  every  member  of  said  firm  a  bond 
in  the  sum  oi  ten  thousand  ^o\\2LXs,^\\}ix  good  and  sufficient  surety,  and 
conditioned  that  if  said  Showers,  Jewell  df  Cole,  should  from  time 
to  time,  and  at  all  times,  as  the  same  should  become  due  and  payable, 
pay  and  satisfy  all  dues,  demands,  or  any  balances,  which,  under  their 
aforesaid  agreement,  might  become  due  to  the  plaintiff,  or  in  default 
thereof,  that  said  member  should  pay  to  the  plaintiff  his  one  third 
part  or  proportion  of  any  such  indebtedness,  then  the  obligation  to 
be  void,  otherwise  in  full  force  and  effect. 

5.  That  pursuant  to  such  condition  the  said  defendant,  George  N 
Cole,  as  one  of  the  said  firm  of  Showers,  Jewell  &*  Cole,  did  on  the 
tenth  day  of  February,  A,  D,  iS75,  make,  execute,  and  deliver  to 
plaintiff  his  certain  bond  in  the  sum  of  ten  thousand  dollars,  with  the 
defendant  Joseph  H,  Cole,  as  surety  thereon,  and  of  which  the  follow- 
ing is  a  copy,  to   wit:     (Here  was  set  out  a  verbatim  copy  of  the  bond.) 

6.  That  by  mistake  and  inadvertence,  the  name  of  E.  Remington  &* 
Sons  was  inserted  in  said  bond  instead  of  that  of  the  Remington  Sew- 
ing Machine  Company,  though  the  said  bond  was  given,  and  intended 
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to  be  given,  by  said  defendants,  George  N,  Cole  and  J.  H.  CoU^  to 
said  Remington  Sewing  Machine  Company y  the  plaintiff  herein,  and  was 
by  them  to  this  plaintiff  delivered,  and  the  plaintiff  accepted  the 
same  without  noticing  said  mistake;  and  the  said  defendants  George 
N.  Cole  dXidi  Joseph  H.  Cole,  thereby  covenanted  with  the  plaintiff, 
under  their  hands  and  seals,  to  pay  to  the  plaintiff  the  sum  of  ten 
thousand  dollars  upon  the  conditions  therein  mentioned;  that  in  order 
to  make  said  bond  conform  to  the  actual  intentions  of  the  parties 
thereto,  it  is  necessary  that  the  name  of  "  E.  Remington  6^  Sons " 
wherever  occurring  therein,  should  be  changed  to  the  words  **  The 
Remington  Sewing  Machine  Company^*  and  also  the  words  ^of  lUum^ 
New  Vorh,  a  firm  duly  established  and  doing  business  under  said 
name,"  after  the  words  "-£".  Remington  &*  Sons,"  first  occurring  in 
said  bond,  be  changed  to  ^^  of  Illion^  New  York^  a  corporation  duly 
established  and  doing  business  under  said  name." 

7.  That  on  or  about  the day  of  May,  A.  D.  i87tf,  the  said 

firm  of  Showers,  Jewell  dr*  Cole,  was  dissolved  by  mutual  consent; 
and  upon  a  settlement  thereafter  had  by  said  firm  and  the  members 
thereof  with  the  plaintiff,  it  was  found  that  the  said  firm  was  indebted 
to  the  plaintiff  in  the  sum  total  of  nine  thousand  seven  hundred  and  one 
dollars  and  fifty^five  cents^  of  which  amount,  by  the  terms  and  con- 
ditions of  said  bond,  the  defendant,  Joseph  H,  Cole,  became  and  was 
liable  to  pay  to  plaintiff  the  full  sum  of  three  thousand  two  hundred 
and  thirty-three  dollars  and  eight-five  cents;  that  since  said  settlement 
the  defendants  Showers  and  Jewell,  have  paid  to  plaintiff  on  account 
of  said  indebtedness  the  sum  of  six  thousand  five  hundred  and  eight 
dollars  and  thirty-four  cents,  and  there  is  now  owing  and  unpaid  to 
plaintiff  thereon  the  sum  of  three  thousand  one  hundred  and  ninety-three 
.  dollars,  and  twenty-one  cents.  That  the  defendants,  George  N,  Cole 
and  Joseph  H,  Cole,  have  paid  no  part  of  said  sum  of  nine  thousand 
seven  hundred  and  one  dollars  and  fifty-five  cents,  nor  has  either  of 
them;  and  there  is  now  owing  to  plaintiff  from  said  George  N,  Cole 
and  Joseph  H,  Cole  on  account  of  said  indebtedness,  and  said  bond, 
the  sum  of  three  thousand  one  hundred  and  ninety-three  dollars  and 
twenty-one  cents,  which  became  due  and  payable  on  August  1,  i877. 
That  the  plaintiff  has  demanded  payment  of  said  sum  of  three  thou- 
sand one  hundred  and  ninety-three  dollars  and  twenty-one  c^Vkt'S,,  from  each 
and  all  of  said  defendants,  but  they  have  each  and  all  neglected  and 
refused  to  pay  the  same. 

Wherefore  plaintiff  prays  the  judgment  of  this  Court:  i.  That  the 
bond  set  forth  in  count  fifth  of  this  complaint  herein  may  be 
reformed  in  the  particulars  set  forth  in  said  complaint,  and  so  it  may 
be  taken  and  construed  to  run  to  the  Remington  Sewing  Machine  Com- 
pany, the  plaintiff  herein.  2.  That  plaintiff  have  and  recover  from 
the  defendants  herein  the  sum  of  three  thousand  one  hundred  and 
ninety-three  dollars  and  twenty-one  cents,  with  interest  thereon  from 
August  1,  1 877,  at  the  rate  of  ten  per  cent,  per  annum,  with  costs  of 
suits,  and  for  such  other  and  further  relief  herein  as  the  plaintiff  may 
be  entitled  to.  \{Signature  of  Attorney^ 

{d)  For  the  Hire  of  Public  Market, 
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Form  No.  4388.* 

Supreme  Court,  County  of  New  York, 

The  Mctyar^  Alder tnen  and  Com- 
monalty of  the    City    of  New 

York,  Plaintiffs, 
against 
The  New  York  Refrigerating  Con- 

structicn   Company,    Charles  J. 

Canda,  Francis  A,  Bochman  and 

George  M,  Hard,  Defendants.^ 

The  plaintiffs  for  their  complaint  against  the  defendant  respect- 
fully show  to  the  court; 

First.  That  the  plaintiffs  are,  and  at  all  times  hereinafter  were,  a 
municipal  corporation  duly  organized  and  acting  under  their  ancient 
charters  and  the  laws  of  the  State  of  New  York, 

Second.  That  the  defendant  The  New  York  Refrigerating  Con^ 
struction  Company  is,  and  at  all  the  times  hereinafter  mentioned  was,  a 
corporation  organized  and  existing  under  the  laws  of  the  State  of 
New  York. 

Third.  That  on  or  about  the  fifteenth  day  of  May,  1 89(?,  the  plain- 
tiffs and  the  said  defendant  corporation  duly  entered  into  an  agree- 
ment in  writing  whereby,  for  and  in  consideration  of  the  agreements, 
provisions  and  undertakings  therein  contained  to  be  performed, 
fulfilled  and  kept  on  the  part  of  the  said  defendant  corporation,  the 
plaintiffs  granted  permission  to  the  said  defendant  corporation  to 
introduce  in  the  market  known  as  New  West  Washington  Market  its 
refrigerating  apparatus,  for  the  purpose  of  supplying  to  the  stand- 
holders  in  said  market,  at  certain  specified  rates  per  cubit  foot,  cold 
air  for  preservmg  meats,  etc.,  and  to  maintain  the  said  apparatus  in 
said  market  for  said  purpose  for  the  period  of  ten  years  from  the 
date  of  the  said  agreement,  to  which  agreement  now  on  file  in  the 
office  of  the  plaintiffs'  comptroller,  for  its  contents,  the  plaintiffs  beg 
leave  more  particularly  to  refer. 

Fourth.  That  in  and  by  said  agreement  it  was,  among  other  things, 
provided  that  the  said  defendant  corporation  should  pay  to  the 
plaintiffs,  for  the  privileges  set  forth  in  the  said  agreement,  on  the 
first  days  of  August,  November,  February  and  May,  in  each  and  every 
year,  five  per  cent,  of  the  gross  receipts  during  the  quarter  then  last 
past  from  the  standholders  in  said  market,  and  the  additional  sum 
of  fifty-five  hundred  dollars  per  annum,  such  additional  sum  to  be 
paid  in  equal  quarterly  installments  on  the  above  dates  in  each  and 
every  year. 

Fifth.  That  on  or  about  the  fifteenth  day  of  May,  iS90,  the  de- 
fendants executed  and  delivered  to  the  plaintiffs  their  joint  and 
several  bond  in  the  sum  of  ten  thousand  dollars  conditioned  for  the 
performance  of  the  said  defendant  corporation  of  each  and  every 
provision  in  the  said  agreement  contained  on  its  part  to  be  done 
and  performed,  to  which  bond  now  on  file  in  the  office  of  the  plain- 

1.  This  form  is  copied  from  the  record  in  New  York  v.  New  York  Refrigerate 
ing  Constr.  Co.,  146  N.  Y.  aio. 
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tiffs*  comptroller,  the  plaintiffs,  for  the  contents  thereof,  beg  leave 
more  particularly  to  refer. 

Sixth.  That  the  said  defendant  corporation  has  wholly  neglected 
and  refused  to  pay  to  these  plaintiffs  the  following  installments  of  the 
said  annual  sum  of  fifty-five  hundred  dollars,  which  under  the  terms 
of  the  said  agreement  became  due  and  payable  from  the  said  defend- 
ant corporation  to  these  plaintiffs,  viz. :  The  installment  or  sum  of 
thirteen  hundred  and  seventy-five  dollars  ($i,^75)  which  became  due 
and  payable  February  i,  i8Pi;  the  installment  or  sum  of  thirteen 
hundred  and  seventy-five  dollars  ($7,<?75)  which  became  due  and  payable 
May  i,  i8Pi. 

Wherefore  the  plaintiffs  demand  judgment  against  the  defendants 
for  the  principal  sum  of  two  thousand  seven  hundred  and  fifty  dollars 
($^,75^),  with  interest  on  thirteen  hundred  and  seventy-five  dollars 
($i,*?75),  parcel  thereof,  from  February  7,  i8P7,  and  on  thirteen  hun- 
dred and  seventy-five  dollars  ($7,^75),  residue  thereof,  from  May  i, 
iSPi,  besides  the  costs  of  this  action. 

William  H.  Clarh, 
Counsel  for  the  Corporation. 

(8)  On  Arbitration  Bond.^ 

Fonn  No.  4389. 

{Caption^ 

The  plaintiff  above  named,  by  John  Robinson^  his  attorney,  com- 
plaining of  the  above  named  defendant,  alleges: 

1.  That  the  said  plaintiff  was  late  a  copartner  in  trade  with  Alexander 
Hannah^  deceased,  at  Montreal^  under  the  firm  name  of  M'Xinstry 
^  ffatmah, 

2.  That  the  said  defendant  was  copartner  with  the  said  Hannah 
and  the  plaintiff  in  a  certain  distillery  and  brewery  carried  on  at 
Cornwall  in  the  state  of  New  York  under  the  firm  name  of  Solomons 
6^  Company, 

3.  That  differences  had  arisen  and  were  depending  between  the 
plaintiff  and  the  defendant  concerning  the  accounts  and  final  settle- 
ment of  the  late  copartnership  of  Solomons  &*  Company^  and  that  for 
putting  an  end  to  the  said  differences  the  said  plaintiff  and  defend- 
ant on  the  fourth  day  of  March^  i8^5,  at  Montreal^  submitted  in 
writing  to  the  arbitrament  and  award  of  Messrs.  Ilailowell zxid  Stewart^ 
of  Montreal^  chosen  by  the  said  parties  for  the  said  purpose,  so  that 
they  should  make  their  award  in  writing  on  or  before  the  fifteenth 
day  of  June  following,  and  that  if  they  should  not  make  such  an 
award  within  the  time  limited,  the  plaintiff  and  defendant  then  sub- 
mitted themselves  in  writing  to  the  umpirage  of  such  person  as  the 
said  arbitrator  should  choose  for  umpire,  so  as  that  the   umpire 

1.  The  facts  in  this  complaiot  are,  in  tioo   boods  see  the  title  Arbiteation 

the    main,   uken    from    the   case   of  and  Award,  Form  No.  2196  et  seq. 

M'Kinstryv.  Solomons,  2  Johns.  (N.  Y.)  For  a  complaint  on  such   bond  in 

57.  OmmtcHtmi  see  the  title  Arbitration 

For  forms  of  declarations  on  arbitra>  and  Award,  Form  No.  2204. 
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should  make  his  umpirage  in  writing  and  ready  to  be  delivered  to  the 
parties  on  or  before  i^^  fifteenth  day  oi  Jufy^  iS85. 

4.  That  a  copy  of  said  arbitration  agreement,  marked  Exhibit  A^  is 
hereto  annexed  and  made  part  of  this  complaint. 

5.  That  on  the  said  fourth  day  of  March^  iS85,  at  the  time  of 
making  such  arbitration  agreement,  the  said  defendant  duly  made, 
executed  and  delivered  a  bond  of  arbitration  in  consideration  of  a 
similar  bond  executed  by  this  plaintiff  to  the  defendant,  which  said 
bonds  aforesaid  were  conditioned  to  abide  the  award  under  the  said 
arbitration  agreement. 

6.  That  a  copy  of  defendant's  said  bond,  marked  Exhibit  j9,  is 
hereto  annexed  and  made  part  of  this  complaint. 

7.  That  the  said  arbitrators  did,  on  the  fifteenth  day  oi  June,  iS85, 
duly  choose  and  appoint  one  George  Watt  an  umpire  between  the 
parties  of  and  concerning  the  premises  as  aforesaid. 

8.  That  the  said  arbitrators  did  not  make  an  award  in  writing  as 
provided  for  in  said  arbitration  agreement,  but  omitted  so  to  do,  and 
that  the  said  umpire,  having  taken  upon  himself  the  burden  of  the 
said  umpirage,  did  on  \h^  fifteenth  day  oi  July^  i8<95,  aforesaid,  make 
and  publish  in  writing  his  award  and  umpirage  to  the  said  arbitra- 
tion agreement,  and  did  award  that  the  said  defendant  pay  to  the 
plaintiff  one  thousand  six  hundred  and  ninety-five  dollars  and  eighty-seven 
cents,  with  interest  at  six  per  cent,  until  paid,  as  the  plaintiff  appeared 
to  have  a  just  claim  on  the  defendant  for  that  sum.^ 

9.  A  copy  of  said  award  is  hereto  annexed  as  a  part  of  this  com- 
plaint and  marked  exhibit  C 

10.  That  on  said  16th  day  oi  July^  iS86y  notice  of  said  award  was 
duly  given  to  said  defendant. 

11.  That  the  plaintiff  herein  has  duly  performed  all  the  conditions 
of  the  said  arbitration  agreement  hereinbefore  set  forth,  and  of  said 
arbitration  bond  hereinbefore  set  forth,  but  that  the  said  defendant 
has  not  paid  the  said  sum  or  any  part  thereof,  as  by  the  said 
umpirage  he  was  required  to  pay.^ 

1.  It  was  not  necessary  that  it  should  tors;  that  the  arbitrators,  in  pursuance 
appear  in  the  complaint  that  the  arbi-  of  such  submission,  made  and  pub- 
trators  ever  took  upon  themselves  the  lished  their  award,  setting  it  out,  and 
consideration  of  the  subject  prior  to  the  that  the  principal  obligor,  upon  re- 
appointment of  the  umpire.  The  sub-  ({uest,  refused  to  abide  by  and  perform 
mission  in  this  case  was  that  if  the  it.  Stearns  v.  Cope,  109  111.  340. 
arbitrators  should  not  make  an  award  8.  The  fBlIowing  ■■rigwinfrnt  of  brooh 
within    the   time  limited    the  umpire  was  sufficient : 

should  act,  and  it  is  sufficient  that  they  ''That  the  said  CoM  6*  Duncan  did 

did  not  make  an  award.     M'Kinstry  v.  not,  on  their  part,  do  and  perform  the 

Solomons,  a  Johns.  (N.  Y.)  57,  citing  award  which  the  said  arbitrators  did 

Lurnley  v,  Hntton,  2  Viner's  Abr.  93;  make  under  their  hands    and    seals, 

Mitchel  V.  Harris,  i  Ld.  Raym.  671.  within  tAirty  days  from  the  date  of  the 

It  is  not  necessary  for  the  declaration  award,  or  at  any  other  time,  but  the 

to  set  out  the  submission  and  aver  that  same  to  do  have  wholly  failed,  because 

the  arbitrators  considered  and  decided  plaintiff  avers  that  said  arbitrators,  to 

all  matters  submitted   to  them.     It  is  wit :  A,    W,  Redding^   Thomas  f,  IVatt 

sufficient  to   aver  generally  that   the  smd  S.f.fenkins^  on  OcioderjdtA,  tS^i, 

differences  agreed  to  be  arbitrated,  as  under  their  hands  and  seals,  did  award 

recited  in   the  condition  of  the  bond,  and  decide  as  follows  : 

were  in  fact  submitted  to  the  arbitra-  **  *  IValter  Dortch  v.  Duncan  6r*  CM. 
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Wherefore  the  plaintiff  demands  judgment  against  this  defend- 
ant for  the  sum  of  one  thousand  seven  hundred  and  twenty  dollars  and 
nfVf^/K  cents,  together  with  the  costs  and  disbursements  of  this  action. 

John  Robinson^ 

Plaintiff's  Attorney, 

[Office  b*  P.  a  Address.) 

(4)  On  Indbmnity  Bond.^ 

"  *  The  referees  chosen  to  arbitrate  1.  In  Fender  v.  Stiles,  31  111.  460,  it 
the  matters  in  dispute  between  said  appeared  that  two  persons  had  placed 
parties  have  made  the  following  award:  money,  which  they  had  bet  on  a 
That  the  claimant,  Walter  Dortch^  is  horse-race,  in  the  hands  of  a  stake- 
entitled  to  %4oo,oo^  with  the  present  holder.  Afterwards  a  dispute  arose  as 
height  of  the  dam,  but  if  the  said  Dortch  to  which  of  the  two  had  won  the  stake, 
will  agree  to  the  raising  of  the  dam  whereupon  one  of  them  made  and  de- 
eighteen  inches,  then  the  said  Dunean  6r*  livered  to  the  stake-holder  a  bond  ia- 
dbb  shall  pay  the  said  Dortch  $600.00,*  demnifpng  him  against  all  liability  to 

*'And  plaintiff  alleges  that  said  Dun-  the  other,  and  the  whole  of  the  money 

can  &*  Cobb  did  not  choose  to  raise  said  was  delivered  to  the   obligor  in   said 

dam,  and  that  said  Z^i^M^raif  6*0?^^  have  bond.     Afterwards  the  other  party  to 

failed  and  refused  to  pa^your  petitioner  the  wager  sued  the  stake-holder  for  hb 

said  sum  of  %400,oo  within  thirty  days  half  of  the  stake  and  recovered  the 

from  the  making  of  said  award,  or  any  same.      The    stake-holder  then    sued 

part  thereof,  and  wholly  refuses  to  pay  the  party  to  whom  he  had  delivered  the 

the  same,"  etc.     Cobb  v,  Dortch,  52  money  on  his  bond  of  indemnity,  in- 

Ga.  548.  corporating  the  bond  in  his  declaration 

Hiseondnetof  ArUtmtor.  — ^The  follow-  and  alleging  the  following  breach  : 
plea  was  bad  on  demurrer,  to  wit :  **  And  although  at  the  November  term 
hat  the  said  William  Sherron  ought  of  the  said  Lee  county  Circuit  Court, 
not  to  have  or  maintain  his  aforesaid  for  the  year  eighteen  hundred  and 
action  thereof  against  him,  because  he  sixty-one^  Edward  Atkins,  by  reason  of 
says  that  he,  the  said  John  S.  Wood,  a  certain  claim  or  demand  which  the 
was  by  the  said  arbitrator  denied  the  said  Atkins  then  and  theretofore  had 
privilege  of  having  and  examining  against  the  said  plaintiff,  by  reason 
witnesses  relative  to  the  said  accounts,  of  the  said  plaintiff's  refusing  to  pay  to 
and  that  the  said  arbitrator  heard  the  said  Atkins  a'portion  of  the  money  re- 
said  William  Sherron  and  examined  his  ferred  to  in  the  condition  of  said  writ- 
witnesses  ex  parte,  in  the  absence  of  ing  obligatory,  to  wit,  the  sum  of  money 
the  said  John  S.  Wood,  and  without  so  placed  in  the  hands  of  said  plaintiff 
notice  to  him,  the  said  John  5.  Wood,  by  said  Atkins,  recovered  against  the 
to  be  present  and  attend  at  such  hear-  said  plaintiff  in  a  certain  suit  thereto- 
in^  and  examination  ;  and  this  the  fore  brought  and  then  pending  in  said 
eaid  John  S.  Wood  is  ready  to  verify.*'  court,  wherein  the  said  Atkins  was 
For  misconduct  of  an  arbitrator  can-  plaintiff  and  the  said  Stiles  was  defend- 
not  be  pleaded  or  set  up  as  a  defense  to  ant,  a  judgment  in  the  sum  of  /omr 
an  action  at  law  upon  an  arbitradon  hundred  and  tweniy^nine  dollars,  his — 
bond.  Sherron  v.  Wood,  10  N.  J.  L.  7,  said  Atkins,  —  damages  in  this  behalf 
citing  Veale  v.  Warner,  I  Saund.  336 ;  sustained,  together  with  his  costs  and 
Wells  V.  Maccormick,  2  Wils.  146;  Brad-  charges  by  him  —  said  Atkins —  in  and 
dick  V,  Thompson,  8  East  344  ;  Chicot  v.  about  said  suit  expended,  whereof  the 
Lequesne,  aVes.  315;  Swinford  V.  Bum,  said  plaintiff,  5<fi'iSfx,  was  convicted,  as 
Gow.  5,  5  E.  C.  L.  438  ;  Newland  v,  appears  of  record.  Yet  the  said  Hiram 
Douglass,  2  Johns.  (N.  Y.)  62 ;  Barlow  Fender,  although  often  requested  so  to 
V.  Todd,  3  Johns.  (N.  Y.)  368  ;  Under-  do,  hath  not,  from  the  time  of  the  mak- 
hill  V.  Van  Cortlandt,  2  Johns.  Ch.  (N.  ing  of  said  writing  obligatory,  indemni- 
Y.)  366 ;  Mitchell  v.  Bush,  7  Cow.  fied  and  saved  and  kept  the  said  plain- 
(N.  Y.)  187,  and  distinguishing  Barker  tiff  free,  clear  and  harmless  against  said 
A.  Hough,  7  N.  J.  L.  428 ;  Mitchell  v,  suit,  judgment,  damages,  costs,  and 
Staveleyi  16  East  58.  the  expenses  by  the  said  plaintiff  in* 
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(a)  To  Indemnify  against  Wrongful  Levy  and  Sale, 

Form  No.  4390. 

(Precedent  in  Bollman  v.  Pasewalk,  %2  Neb.  76a.) 

\{Caption,y\  The  plaintiff  complains  of  the  said  defendants  and  for 
cause  of  action  alleges  : 

I  St.  That  on  the  29th  day  of  February^  iZ8J^  the  plaintiff  was  the 
sheriff  of  Knox  county  in  the  state  of  Nebraska^  duly  elected,  quali- 
fied, and  acting  as  such;  that  W,  Z.  Rothwell  was  at  said  time  a 
deputy  sheriff  of  said  county,  duly  appointed  by  the  plaintiff. 

2d.  That  on  that  day  the  Norwegian  Plow  Company  caused  an  exe- 
cution to  be  issued  out  of  the  justice's  court  of  said  county  of  Knox 
upon  a  judgment  before  that  time  recovered  by  said  Norwegian  Plow 
Company  in  said  court,  against  one  Fred,  Fischer^  which  execution 
Was  delivered  to  plaintiff,  who  then  and  at  the  return  thereof  was 
sheriff  as  aforesaid;  that  plaintiff  as  such  officer,  by  his  said  deputy, 
W,  Z.  Rothwell^  at  the  request  of  the  said  Norwegian  Plow  Company y 
levied  said  execution  upon  certain  personal  property  as  the  goods  and 
chattels  of  said  Fred,  Fischer^  but  which  goods  were  afterward 
claimed  by  one  Deere^  Wells  &•  Company, 

3d.  That  said  Norwegian  Plow  Compat^  in  consideration  of  and 
upon  the  promise  of  plaintiff  to  sell  said  goods,  executed  and  deliv- 
ered to  the  said  deputy  sheriff  for  the  plaintiff  an  obligation  in 
writing,  of  which  the  following  is  a  copy:  {Here  was  set  out  a 
verbatim  copy  of  the  bond.y- 

cnrred  in  and  about  said  suit,  according  proceeding  against  the  obligee;  and 
to  the  condition  of  the  said  writing  the  bond  shows  upon  its  face  that 
obligatory,  but  has  hitherto  wholly  neg-  Atkins  had  a  cause  of  action  against 
lected  and  refused  and  still  neglects  the  plaintiff  upon  which  he  had  a  right 
and  refuses  so  to  do.  And  bv  means  to  recover,  and  that  bond  is  set  out  in 
thereof  the  said  plaintiff,  SHies,  after  and  constitutes  a  part  of  the  declaration* 
the  making  of  the  said  writing  obliga-  It  shows  that  Atkins  had  deposited 
tory,  to  wit,  on  the  twenty-fourth  day  money  with  Stiles  as  stakes  upon  a 
of  fufu^  A.  D.  18^,  and  on  divers  horse-race,  and  we  know,  as  a  matter 
other  days  and  times  afterwards,  was  of  law,  that  Atkins  had  a  right  to  re- 
forced  and  obliged  to,  and  did,  neces-  cover  from  Stiles  the  money  thus  de- 
sarily  lay  out  and  expend  divers  sums  posited,  no  matter  what  the  event  of 
of  money,  in  the  whole  amounting  to  the  race  was." 

a  large  sum  of  money,  to  wit,  the  sum  A  copy  of  the  bond  is  set  out  in  the 

of  one  thousand  dollars,  in  and  about  statement  of  facts  in  the  reported  case, 

the  defense  of  said  suit  so  brought  and  See  Fender  v.  Stiles,  31  111.  460. 

incurred  about  the  payment  and  can-  1.  The  bond  on  which  this  action  was 

celing  the  said  judgment  and  costs  re-  brought  was  not  signed  by  the  principal. 

covered  as  aforesaid  to  be  satisfied  in  At  the  trial  the  defendants  objected  to 

full,  to  wit,  at  said  county  oi  Lee,  by  the  introduction  of  anjr  testimony  on 

means  of  which  said  premises  the  said  the  ground  that  the  petition  stated  no 

plaintiff  has  sustained  damages  to  a  cause  of  action  against  the  principal, 

large  amount,  to  wit,  to  the  amount  of  and  therefore  no  action  could  be  main- 

{m£  thousand  dollars,  whereby  an  action  tained  against  the  sureties.     The  trial 

accrued  to  the  said  plaintiff  to  demand  court  sustained  the  objection,  but  the 

and  have  of  and  from  the  said  defend-  supreme  court  held  that,  if  the  allega- 

ants  in  this  suit  the  sum  of  one  thousand  tions  in  the   petition   were   true,   the 

dollars.     Yet,"  etc.  sureties  had  waived  the  signing  of  the 

The  court  said :  "  There  is  no  aver-  bond  by  the  principal,  and  were  bound 

ment  that  the  obligors  had  any  oppor-  thereby.      Bollman    v,   Pasewalk,    22 

tanity    of   defending   any    action    or  Neb.  761. 
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4th.  That  said  Rothwell  in  levying  said  executions  and  selling  the 
property  thereunder,  and  in  taking  the  said  bond  of  indemnity,  acted 
as  the  deputy  and  agent  for  the  plaintiff,  for  whose  benefit  said  bond 
was  taken,  and  that  said  plaintiff  is  the  real  party  in  interest  therein. 

5th.  That  said  indemnity  bond  was  executed  and  delivered  by  the 
said  defendants  for  the  purpose  of  saving  harmless  the  said  plaintiff 
in  the  levy  and  sale  of  the  property  aforesaid,  and  was  delivered  to 
the  plaintiff  by  the  Norwegian  Plow  Company  with  the  consent  of  the 
said  defendants  for  that  purpose,  and  in  the  manner  and  form  as 
aforesaid. 

6th.  In  consideration  of  said  bond,  the  plaintiff  caused  said  prop- 
erty to  be  sold  under  said  executions,  and  paid  over  the  proceeds  of 
said  sale,  less  costs,  to  the  said  Norwegian  Plow  Company. 

7th.  That  on  or  about  the  month  of  March^  iSSj^  the  said  firm  of 
Deere,  Wells  &*  Co,  brought  an  action  against  the  plaintiff  for  the 
conversion  of  said  goods  so  levied  upon  under  said  executions,  and 
on  the  16tA  day  oi  June,  iS86y  recovered  judgment  against  plaintiff 
in  the  circuit  court  of  the  United  States,  for  the  district  of  Nebraska^ 
for  three  thousand  (^,000)  dollars  damages,  and  one  hundred  and 
ninety-eight  and  66-100  {$198,65^  dollars  costs  of  suit,  and  plaintiff 
was  compelled  to  and  did  pay  tne  same  and  two  hundred  and  eighteen 
(^18,00)  accrued  costs  and  expenses. 

8th.  The  said  Norwegian  Plow  Company  was  duly  notified  of  the 
pendency  of  said  action,  and  afterwards  that  judgment  had  been 
rendered  against  the  plaintiff  in  said  cause,  but  that  said  Norwegian 
Plow  Company  and  said  defendants  herein  had  failed  and  neglected 
to  pay  the  same  or  any  part  thereof. 

9th.  That  defendants,  though  requested,  have  failed  and  neglected 
to  pay  the  plaintiff  the  said  amount  as  aforesaid,  paid  by  him  on 
said  judgments,  or  any  part  of  the  same,  and  have  failed  to  save  the 
plaintiff  harmless  as  provided  in  said  bond.  The  plaintiff  has  sus- 
tained damages  in  the  premises  in  the  sum  of  $3,416.65,  no  part  of 
which  has  been  paid.  The  plaintiff  therefore  prays  judgment  against 
the  defendants  for  the  sum  of  $3,^16.65,  and  interest  thereon,  from 
the  18th  day  oi  June,  iS86,  and  costs  of  suit. 

[(^Signature  of  Attorney S>f\ 

Form  No.  4391. 

{Caption  as  in  Form  No,  JfSBB.) 

Charles  King,  sheriff  of  the  county  of  Albemarle,  who  sues  at  the 
relation  and  for  the  benefit  of  John  Ray,  complains  of  William  Brawn 
and  Ralph  Lane  of  a  plea  that  they  render  unto  him  the  sum  of  ttvo 
thousand doWsLTS,  which  to  him  they  owe,  and  from  him  unjustly  detain, 
for  this,  to  wit,  that  heretofore,  to  wit,  on  the  1st  day  of  /ufy,  i  S96^ 
the  said  defendants,  by  their  certain  writing  obligatory,  sealed  with 
their  seals,  and  to  the  court  now  here  shown,  the  date  whereof  is  the 
day  and  year  aforesaid,  acknowledged  themselves  to  be  held  and 
firmly  bound  unto  the  said  plaintiff  in  the  said  sum  of  two  thou- 
sand dollars,  above  demanded,  to  be  paid  to  the  said  plaintiff.  To 
which  said  writing  obligatory  a  condition  was  and  is  annexed,  in  the 
words  following,  to  wit:    {Jlere  set  out  the  condition  verbatim,)     And 
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the  said  plaintiff  avers  that  the  said  property  was  thereupon, 
to  wit,  on  the  2d  day  of  August^  i89^,  by  him,  as  such  officer 
aforesaid,  through  his  said  deputy,  John  Brown^  by  virtue  and  in 
pursuance  of  the  execution  aforesaid,  sold  to  satisfy  the  same, 
and  that  the  said  property,  at  the  time  of  the  seizure  and  sale 
of  it  as  aforesaid,  under  the  execution  aforesaid,  was  the  lawful, 
rightful,  and  absolute  property  of  the  said  John  Ray^  and  not  the 
property  of  the  said  Edward  Dean,  and  that  the  said  John  Ray,  by 
the  seizure  and  sale  of  the  said  property  as  aforesaid,  hath  sustained 
great  damage,  to  wit,  to  the  value  of  ofu  thousand  five  hundred  dol- 
lars. And  the  said  plaintiff,  protesting  that  the  said  defendants,  or 
either  of  them,  have  not,  in  anything,  performed,  fulfilled  or  kept  the 
said  condition  of  their  said  writing  obligatory,  further  avers  that  the 
said  defendants,  or  either  of  them,  although  often  requested,  have  not 
paid  or  satisfied  the  said  John  Ray  the  damages  sustained  by  him  in 
consequence  of  the  seizure  and  sale  of  the  property  aforesaid,  or  any 
part  thereof,  but  have  hitherto  wholly  refused,  and  still  do  neglect 
and  refuse,  so  to  do.  By  means  whereof,  and  by  virtue  of  the  stat- 
ute in  such  case  made  and  provided,  an  action  hath  accrued  to  the 
said  plaintiff  to  have  and  demand  of  the  said  defendants  the  said  sum 
of  two  thousand  dollars  first  above  demanded. 

Yet  the  said  defendants  {concluding  as  in  Form  No,  j^SSS). 

(^)  To  Indemnify  for  Failure  to  Perform  Contract. 

Fonn  No.  4392.1 

Supreme  Court,  City  and  County  of  New  York. 

James  B,  Smith,  plaintiff, 
against 
Phebe  G.  Mollison,  defendant. 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court: 

That  on  or  about  the  first  day  of-  November,  1S88,  the  firm  of  Pratt 
&*  Mollison,  contractors,  entered  into  an  agreement  with  the  plaintiff 
herein,  wherein  and  whereby  they  agreed  to  furnish,  cut,  set  and  clean 
all  the  new  granite  work  for  the  enlargement  of  the  American  Museum 
of  Natural  History,  in  Manhattan  Square,  of  the  City  of  New  York, 
and  to  furnish  materials  and  to  do  such  other  work  in  connection 
therewith  as  are  specified  in  said  contract,  for  the  sum  of  thirty  thou- 
sand dollars,  to  be  completed  on  or  before  the  expiration  of  three 
hundred  working  days  after  the  date  of  said  contract,  as  by  reference 
thereto  will  more  fully  appear,  and  to  which  for  greater  certainty  the 
plaintiff  begs  leave  to  refer. 

That  on  or  about  the  twenty-seventh  day  of  December,  1S88,  the  de- 
fendant herein,  together  with  the  White  and  Gates  Granite  Company, 
made  and  delivered  their  certain  bond  and  obligation,  and  sealed  the 

1.  This  complaint  was  copied  from  which  judgment  was  entered,  and  upon 

the  records  in  Smith  v.  Mollison.     At  appeal  was  affirmed  in  74  Hun  (N.Y.) 

the  conclusion  of  the  trial  the  court  di-  606,  which  in  turn  was  affirmed  by  the 

rected  a  verdict  for  the  plaintiff,  upon  court  of  appeals  in  148  N.  Y.  241. 

681  Volume  3. 


4898.  BONDS  ^  UNDERTAKING^  {ACTIONS  ON).  4898. 

same  with  their  seals,  whereia  they  became  and  were  held  and  firmly 
bound  to  the  plaintiff  in  the  sum  of  six  thousand  dollars,  to  be  well 
and  truly  paid  to  the  plaintiff,  his  executors,  administrators  or  as- 
signs, and  for  which  payment  they  bound  themselves,  their  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  said 
bond.  The  condition  of  the  said  bond  was  such  that  if  the  said  Pratt 
and  Mollison  should  fully  perform  their  said  contract  according  to  the 
terms  thereof,  or  if  the  said  boundeo  Phebe  G,  Mollison  and  the  JV/ute 
and  Gates  Granite  Company^  or  either  of  them,  their  or  either  of  their 
heirs,  executors  or  administrators,  should  well  and  truly  pay,  or  cause 
to  be  paid,  on  demand,  such  sum  or  sums  of  money,  not  exceeding 
six  thousand  dollars  (limited  at  the  time  of  executing  the  instrument 
to  ^^,600  for  the  liability  of  the  said  The  White  and  Gates  Granite 
Company,  and  to  ^,000  for  the  defendant  herein),  as  he,  the  said 
James  B.  Smith,  should  suffer  by  reason  of  any  failure  of  the  said 
Pratt  and  Mollison  to  perform  the  said  contract  on  their  part,  accord- 
ing to  the  terms  thereof,  then  the  said  bond  should  become  and  be 
null  and  void ;  else,  to  remain  and  be  in  full  force  and  virtue. 

And  the  plaintiff  further  shows  and  states  that  the  said  Pr€Ut  and 
Mollison  did  not  perform  their  contract;  that,  although  they  entered 
upon  the  work  mentioned  in  the  contract  and  performed  part  of  it, 
they  abandoned  the  work  and  left  this  plaintiff  to  complete  it,  which 
he  did  at  a  loss  of  over  eight  thousand ^o\\diTS\  that  the  said  White  and 
Gates  Granite  Company  have  paid  twenty-five  hundred  doWsLTS  of  the  said 
loss,  but  the  defendant  herein  has  not  paid  anything  thereon.  That 
on  or  about  the  20th  day  of  May,  i8Pi,  demand  was  duly  made  upon 
the  defendant  herein  for  the  sum  of  two  thousand  dollars,  which  she 
promised  to  pay,  but  has  not  paid,  and  there  is  now  due  to  the  plain- 
tiff from  the  defendant  on  said  bond  the  sum  of  two  thousand  dollars, 
with  interest  from  the  20th  day  of  May,  iS91,  for  which  sum  he,  the 
plaintiff,  demands  judgment  against  the  defendant  with  costs. 

Miller  &*  Miller, 
Plaintiff 's  Attorneys. 

(^r)  By  Deputy  Public  Officer  to  Indemnify  His  Principal. 

Fonn  N«.  4393. 

(i  Robinson's  F.  466.) 

(Caption,  commencement,  and  the  usual  averments  reciting  the  due  execu* 
tion  of  the  writing  obligatory  sued  on,  setting  out  the  condition  in  full.) 
And  the  plaintiff  avers  that  the  said  Bay,  having  been,  as  in  the  said 
recited  condition  of  the  said  writing  obligatory  is  mentioned,  duly 
appointed  the  plaintiff's  deputy,  in  the  plaintiff's  said  office  of  mar- 
shal, for  and  during  the  plaintiff's  term  of  office,  and  in  and  for  the 
bailiwick  in  the  said  recited  condition  described,  did,  in  fact,  hold  and 
exercise  the  said  office  of  deputy  of  the  plaintiff,  in  and  for  the  baili- 
wick aforesaid,  for  and  during  all  the  term  of  the  plaintiff's  said  office. 
And  the  plaintiff  further  avers  that  the  said  Ray  did  not,  during  his 
continuance  in  his  said  office  of  deputy  of  the  plaintiff,  marshal  as 
aforesaid,  well  and  duly  execute,  and  due  return  make,  of  all  process 
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and  precepts  to  the  said  mairshAl  directed,  and  required  to  be  exe- 
cuteq  in  the  bailiwick  in  the  said  recited  condition  described,  for 
which  the  said  Ray  was  appointed  deputy  of  the  said  marshal,  and 
did  not,  during  his  continuance  in  his  said  office  of  deputy  of  the  plain* 
tiff,  marshal  as  aforesaid,  pay  and  satisfy  all  sums  of  money  and 
tobacco  by  him  received,  to  the  person  or  persons,  bodies  politic  or 
corporate,  to  whom  the  same  were  due,  his  or  their  lawful  attorney, 
executors,  administrators  or  assigns,  and  did  not,  during  his  continu* 
ance  in  his  said  office  of  deputy  of  the  plaintiff,  marshal  as  afore- 
said, truly  and  faithfully  perform,  fulfil  and  execute  all  the  duties 
pertaining  to  the  said  office  of  marshal  of  every  kind  and  description 
whatever,  in  term  time  and  vacation,  in  and  for  his  the  said  Ray's 
bailiwick  in  the  said  recited  condition  described,  for  which  he  was 
appointed  deputy  as  therein  mentioned,  but  the  said  Ray  neglected 
and  failed  in  divers  instances  so  to  do,  and  committed  divers  breaches 
of  the  said  recited  condition  of  the  said  writing  obligatory. 

And  first  in  this,  that  a  certain  warrant,  bearing  date  the  8th  day 
oi  December y  iS21y  was  issued  from  the  treasury  of  the  United  States 
under  the  hand  and  seal  of  Charles  Janes^  agent  of  the  treasury,  and 
directed  to  the  plaintiff  as  marshal  of  the  eastern  district  of  Virginia^ 
which  said  warrant  was  in  the  words  and  tenor  following,  to  wit :  To 
Joh,  Doe^  Esq.,  marshal  for  the  eastern  district  of  Virginia',  Whereas, 
etc,  (JEIere  the  warrant  was  set  forth?)  And  the  plaintiff  avers  that  on 
the  ISth  of  the  same  month  of  December  the  said  recited  warrant  duly 
came  to  the  hands  of  the  said  Ray  as  deputy  of  the  plaintiff,  marshal 
as  aforesaid,  to  be  executed  within  his  the  said  Rafs  bailiwick,  in  the 
said  recited  condition  described,  and  the  said  Ray^  in  virtue  of  the 
precept  of  the  said  warrant,  levied  the  same  upon,  among  other  prop- 
erty, certain  lands  of  the  said  Clark  therei9  named,  situate  within 
the  said  Rafs  said  bailiwick,  as  deputy  of  the  plaintiff,  marshal  as 
aforesaid,  and  the  said  Ray  afterwards,  and  during  his  continuance  in 
his  said  office  of  deputy  of  the  plaintiff,  marshal  as  aforesaid,  in  virtue 
of  the  precept  of  the  said  warrant,  made  sale  of.  the  said  lands  of  the 
said  Edward  Clark^  upon  which  he  had  levied  the  same  as  aforesaid, 
and  collected  and  received  all  the  proceeds  of  his  sales  thereof, 
amounting  to  the  sum  of  ^,£86.62.  Yet  the  said  Ray  in  his  lifetime, 
or  since  his  death  the  said  defendant,  did  not  pay,  and  hath  never 
paid,  the  said  sum  of  %5y286,62y  or  any  part  thereof,  to  the  United 
States,  or  into  the  treasury  thereof,  or  to  any  officer  thereof,  or  other 
person  or  persons  entitled  to  receive  the  same,  but  wholly  failed  and 
neglected  so  to  do. 

Secondly,  in  this,  that  upon  a  judgment  of  the  district  court  of  the 
United  States  for  the  eastern  district  of  Virginia^  rendered  on  the  IJ^ih 
day  oi  Aprils  I8^^  for  the  United  States  of  America,  plaintiff,  against 
George  Blcuk^  defendant,  for  %t50  debt  and  costs  to  be  discharged  by 
the  payment  of  $575,  with  interest  thereon  from  the  20th  day  of  Decern- 
ber^  iS2Sy  till  payment,  and  the  costs,  amounting  to  %2Ji,.66,  a  writ  of 
fieri  facias  was,  by  the  said  United  States,  sued  out  of  the  said  court, 
dated  the  19th  day  oi  April,  iS24,  returnable  the  15th  day  of  October 
then  next  ensuing,  and  directed  to  the  marshal  of  the  said  district, 
and  afterwards,  and  during  the  continuance  of  the  said  Ravs  office  as 
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deputy  of  the  plaintiff,  marshal  as  aforesaid,  the  said  last  mentioned 
writ  of  fieri  facias  was  duly  delivered  to  the  said  Ray  to  be  by  him,  as  the 
plaintiff's  deputy,  executed  within  his  said  bailiwick,  in  the  said  recited 
condition  of  the  said  writing  obligatory  described,  and  the  said  Ray 
levied  the  said  last  mentioned  writ  of  fieri  facias,  and,  in  virtue  of  the 
precept  thereof,  made,  collected  and  received  the  money  due  to 
the  United  States  thereupon,  amounting  to  the  sum  of  %5fi86,62^  and 
made  return  upon  the  said  last  mentioned  writ  in  the  following 
words,  to  wit,  **  Satisfied  and  money  paid  to  the  United  States,"  and 
then  returned  the  said  last  mentioned  writ  with  the  said  recited 
return  thereon  indorsed,  and  signed  by  him,  as  the  plaintiff's  deputy, 
to  the  said  court.  Yet  the  plaintiff  avers  that  the  said  Ray  had  not 
paid,  and  the  said  ^^^in  his  lifetime,  or  the  said  defendant  since  his 
death,  did  not  pay,  and  hath  not  paid,  the  said  sum  of  %$y286.62  so 
by  the  said  Ray  received  and  collected,  in  virtue  of  the  said  last  men- 
tioned writ,  or  any  part  thereof,  to  the  said  Unitied  States  or  into  the 
treasury  thereof,  or  to  any  officer  thereof,  or  other  person  or  persons 
entitled  to  receive  the  same,  but  wholly  neglected  and  failed  so  to  do. 

Thirdly,  in  this,  that  upon  a  judgment  of  the  district  court  of  the 
United  States  for  the  eastern  district  of  Virginia^  rendered  on  \h^29th 
day  of  November^  i^j^-fc  awarding  execution,  upon  a  forthcoming  bond, 
for  the  United  States  of  America,  ^\2L\ViXS&^2,^\ri%\.  John  Joyce^Frank 
Rice  and  Paul  Grey,  defendants,  for  ^12.W,  the  penalty  of  the  said 
bond  and  costs,  to  be  discharged  by  the  payment  of  %!^6.20y  with 
interest  from  the  16ih  day  oi  August^  iS^4)  until  payment,  and  the 
costs,  amounting  to  ^8,82,  a  writ  of  fieri  facias  was  by  the  said  United 
States  sued  out  of  the  said  court,  dated  the  2Jith  day  of  December^ 
i8;^^  returnable  the  2dAz.y  of  April  then  next  ensuing,  and  directed  to 
the  marshal  of  the  said  district;  and  afterwards,  and  during  the  con- 
tinuance of  the  said  Ray's  office  of  deputy  of  the  plaintiff,  marshal  as 
aforesaid,  the  said  last  mentioned  writ  of  fieri  facias  was  duly  deliv- 
ered to  the  said  Ray  to  be  by  him,  as  the  plaintiff's  deputy,  exe- 
cuted within  his  bailiwick,  in  the  said  recited  condition  of  the  said 
writing  obligatory  described,  and  the  said  Ray  levied  the  said  last 
mentioned  writ  of  fieri  facias,  and,  by  virtue  of  the  precept  thereof, 
made,  collected  and  received  the  money  due  to  the  United  States 
thereupon,  amounting  to  the  sum  of  ^l^i.63,  and  made  return  upon 
the  said  last  mentioned  writ  in  the  following  words,  to  wit,  **The  within 
execution  is  satisfied,"  and  then  returned  the  said  last  mentioned  writ, 
with  the  said  recited  return  thereon  indorsed,  and  signed  by  him  as 
the  plaintiff's  deputy,  to  the  said  court.     Yet  the  plaintiff  avers  that 
the  said  Ray  in  his  lifetime,  or  since  his  death  the  said  defendant,  did 
not  pay,  and  hath  never  paid,  the  said  sum  of  ^8^,63  so  as  aforesaid 
by  the  said  Ray  collected  and  received  by  virtue  of  the  said  last  men- 
tioned writ  of  fieri  facias,  or  any  part  thereof,  to  the  said  United  States 
or  into  the  treasury  thereof,  or  to  any  officer  thereof,  or  other  person 
or  persons  entitled  to  received  the  same,  but  wholly  failed  and  neg- 
lected so  to  do. 

Nevertheless  the  said  Ray  in  his  lifetime,  or  since  his  death  the 
said  defendant  his  administrator,  hath  not  paid  to  the  plaintiff  the 
said  sum  of  ^^,000  above  demanded,  or  any  part  thereof,  though 
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thereunto  often  requested,  but  the  same  to  the  plaintiff  to  pay  the 
said  Ray  in  his  lifetime,  and  the  defendant  since  his  death,  always 
refused,  and  the  said  defendant  still  refuses,  to  the  plaintiff's  damage 
$5,7ft?.^,  and  therefore  he  bringeth  suit,  etc. 

{Signature  of  plaintiff  or  his  attorney.) 

(6)  On  Various  Other  Bonds. 
(tf)  Bond  for  Transfer  of  Bank  Stock. 

Ponn  No.  4394. 

{Commencement  of  writ  as  in  Form  No,  4S61,) 

1.  On  April  Ist^  i8P7,  the  defendant  bound  himself  under  seal  to 
the  plaintiff  to  pay  him  ten  thousand  dollars. 

2.  Said  obligation  was  upon  the  express  condition  that  if  the 
defendant,  at  his  own  cost  and  charges,  should  transfer,  or  cause  or 
procure  to  be  transferred,  to  or  on  account  of  the  plaintiff,  on  the 
books  of  the  president  and  directors  of  the  Bank  of  Hartford^  on  or 
before  the  1st  day  of  May^  i8P7,  the  sum  of  ten  thousand  dollars, 
share  or  interest  in  the  stock  of  said  bank,  then  said  obligation  was 
to  be  void,  otherwise  to  remain  in  full  force. 

3.  That  defendant  has  not,  at  his  own  proper  cost  and  charges, 
transferred,  or  caused  or  procured  to  be  transferred,  to  or  on  account 
of  the  plaintiff,  on  the  books  of  the  president  and  directors  of  the 
Bank  of  Hartford^  the  said  sum  of  ten  thousand  dollars,  share  or 
interest  in  the  stock  of  said  bank,  but  has  wholly  neglected  so  to  do, 
and  the  said  share  or  interest  wholly  remains  unpaid  and  unsatisfied 
to  the  plaintiff,  though  the  time  for  making  such  transfer  has  long 
since  elapsed. 

4.  And  as  a  further  breach  of  the  condition  of  the  said  bond 
plaintiff  says  that  defendant  has  not  yet  paid  or  made  good  to  the 
plaintiff  all  dividends,  interest  or  products  which  the  plaintiff  could 
have  received  and  would  have  been  entitled  to  in  case  the  said  share 
had  stood  on  the  books  of  the  said  bank  in  the  name  and  as  the  prop- 
erty of  the  plaintiff;  but  though  the  plaintiff,  after  making  the  said 
bond,  could  have  received  and  would  have  been  entitled  to  certain 
interest,  dividends  and  profits  to  the  amount  of  six  hundred  and 
twenty  dollars,  in  case  the  said  sum  of  ten  thousand  dollars  had 
remained  on  the  books  of  the  said  bank  in  the  name  and  as  the  prop- 
erty of  the  plaintiff;  yet  plaintiff  says  that  defendant,  although 
often  requested  so  to  do,  has  not  as  yet  transferred,  paid  or  made 
good  unto  the  plaintiff  the  last  mentioned  sum  of  money  or  any  part 
thereof,  but  has  wholly  neglected  and  refused  so  to  do,  and  still  neg- 
lects and  refuses  so  to  do,  to  the  damage  of  the  plaintiff  in  the  sum 
of  six  hundred  and  twenty  dollars,  whereby  an  action  has  accrued  to 
him  to  demand  and  recover  the  same  of  the  defendant. 

The  plaintiff  claims  %10y6M  damages.^  {Conclusion  of  writ  as  in 
Form  No.  4S61.) 

1.  Compare  Fonn  No.  58,  p.  47,  Conn.  Prac.  Act. 
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(4)  Bandta  Cify.io  St/^r^  Pi^menii  of  its  SHbscr^ti4ni^  tfi  Stack  cf 

Prnnatc  Corpona^ift^ 

Fom  No,  4395* 

(Precedeot  in  Wetumpka  v.  Winter,  39  Ala.  651.)' 
\{yetiue  and  title  of  court  as  in  Form  No.  j^i.)] 

TA^  Mayor  and  Aldermen  of  the'\      The  plaintiffs  claim  of  the  de- 

City  of  Wetumpka,  plaintiffs,      I  fendant  th^  sum  of  tkirty  tkousand 

vs.  j  dollars,  for  the  breach  of  the  con- 

John  G,  Winter^  defendant.     J  dition  of   a    bond   made   by  the 

defendant  heretofore,   to  wit,   on  the day  of  July^  A.  D. 

i85i,  payable  to  the  plain^iffSy  styling  them  ''M^  mayor  and  cdder- 
men  of  tke  0ty  of  Wetu^mpkay'  and  their  successors  in  office,  in 
the  sum  of  thirty  thousand  dollars;  which  bond  having  been 
destroyed  by  accident,  the  said  plaintiffs  are  unable  to  produce 
the  ^ame;  and  which  bond  was  and  is  subject  to  a  condition 
thereunder  writteim  igrhereby,  —  after  reciting  that  whereas  the 
defendant  had  that  day  undertaken  and  agreed  to  advance  for  the 
plaintiffs,  by  the  name  of  the  city  of  IVetumpka,  the  sum  of  fifteen 
thousand  dollars  through  the  Bank  of  St.  Mary's,  —  it  being  the 
amount  of  stock  subscribed  for  by  said  plaintiffs  in  the  Tallassee 
branch  of  the  Central  Flank-road  Company,  —  in  consideration  of 
which  the  plaintiffs  had  that  day  sold  to  the  said  defendant  the 
bonds  of  the  said  plaintiffs,  amounting  to  fifteen  tkousand  dollars, 
payable  ^ff^  years  after  date  thereof, — the  condition  of  said  bond 
was  declared  to  be  such,  that  if  said  defendant  should  pay,  or  cause 
to  b^  paid,  the  several  installments  on  the  aforesaid  stock  or  sub- 
scription, as  the  said  plank-road  company  —  meaning  the  Tcdlassee 
branch  of  the  Central  Flank-road  Company  —  should  require  the  same 
to  be  paid  in,  then  the  said  bond  to  be  void,  else  to  remain  in  full 
force. 

And  the  plaintiffs  say  th^t,  by  an  act  of  the  general  assembly 
of  the  State  of  Alabama^  approved  February  29,  18^,  it  was  enacted 
as  follows:  {Here  was  set  out  a  verbcUim  copy  of  sections  one  and  two  of 
the  cut.)  Apd  by  an  act  of  the  said  general  assembly,  approv^ 
February  1,  1S6O,  it  was  enacted,  that  the  amount  of  bonds,  issued 
under  the  provisions  of  the  first  section  of  said  act,  may  be  extended 
to  one  hundred  thousand  dollars,  and  the  moaey  arisiQg  from  the  sale 
of  said  bonds  may  be  appropriated,  under  the  supervision  and  direc- 
tion of  the  mayor  and  aldermen  of  Wetumpka,  for  any  purpose  of 
internal  improvement  for  the  benefit  of  the  citizens  of  Wetumpka. 

And  the  plaintiffs  further  say,  that  upoA  an  entire  concurrence  of 
the  board  of  mayor  and  aldermen,  upon  a  full  attendance  of  all  the 
members  of  said  board,  and  at  a  time  when  there  was  no  vacancy 
in  said  board,  the  order  was  made  for  issuing  said  bonds,  and 
entered  on  the  minutes  of  said  board  and  signed  by  each  mem- 
ber thereof.     No  bond  was  in  a  less  sum  than  one  hundred  dollars, 

1.  The  trial  court  sustained  a  demurrer  to  thb  complamt,  but  upon  appeal  the 
judgment  was  reversed. 
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wd  the  rate  of  interest  did  not  exceed  eight  per  cent.     The  said 

plaintifi^,  oa ^  under  their  corporate  seal,  and  signed  by  the 

nayor  and  treasurer,  n^de  their  said  bond,  and  the  treasurer  sold 
and  delivered  s^  bonds  to  said  defendant,  amounting  to  fifteen 
4^i£atfJ4J^^  dollars;  and  the  said  defendant  agreed  therefor  to  pay  the 
several  installments  on  the  stock,  or  subscription,  of  the  said  plain- 
tiff9  to  the  Tallassee  branch  of  the  Central  Flank-rocul  Company^ 
amoai^tix^  to  fifteen  thousand  dollars,  as  the  said  plank-road  com- 
pany should  require  the  same  to  be  paid  in.  The  Tallassee  branch 
of  the  Central  Flank-road  Company  is  a  work  of  internal  improvement, 
and  judged  and  intended  to  be  for  the  benefit  of  the  citizens  of 
Weiumpka\  it  runs  from  near  the  city  of  WetumpkOy  eastwardly, 
towards  Talletssee. 

And  the  plaintiffs  say,  that  the  condition  of  said  bond  has  been 
broken  by  the  defendant,  in  this:  i.  That  said  defendant  has  not  paid, 
or  caused  to  be  paid,  the  several  installments  on  said  stock,  or  sub- 
scription, nor  any  part  thereof,  although  the  said  Tallassee  branch  of 
the  Central  Plank-road  Company  has  long  since  required  all  the  said 
stock,  or  subscription  of  fifteen  thousand  dollars,  to  be  paid ;  of  all 
which  defendant  had  due  notice,  a.  And  in  this:  That  the  defend- 
ant has  not  paid,  or  caused  to  be  paid,  the  said  several  installments, 
amounting  to  fifteen  thousand  dollars,  or  any  or  either  of  them,  or 
any  part  thereof,  although  the  said  Tallassee  branch  of  the  Central 
Plank-road  Company  did  require  ten  per  cent,  on  said  stock,  or  sub- 
scription, to  be  paid  in  on  tht  first  day  oi  Jufyy  i85i,  Qxid  fifteen  per 
cent,  on  t\i^  first  day  of  August^  i85i,  and  other  fifteen  per  cent,  on 
X\it  first  day  of  September y  i&i,  and  other  ten  per  cent,  on  the  first 
day  of  October,  iSJji,  and  other  fifteen  per  cent,  on  the  first  day  of 
Aprily  iSSfBy  and  other  fifteen  per  cent,  on  th^  first  day  of  Afay^  i85j&, 
ivnd  other  ten  per  cent,  on  tht  first  day  of  fufyy  iSSi,  and  of  all  the 
remainder  of  s^d  stock,  or  subscription,  not  previously  paid,  amount* 
iQg  to  (to  wit)  ten  per  cent,  on  said  stock,  to  be  paid  in  on  the  first 
day  of  Angust,  iSSS;  and  c^fterwards,  to  wit,  on  the  day  last  aforesaid, 
defendant  was  required  to  pay  the  same,  at,  to  wit,  at  the  Pank  of 
St,  Mary's ;  of  all  which  defendant  had  due  notice.  3.  And  in  this: 
That  although  the  defendant  paid  the  first  stx  installments,  amount- 
ing to  eighty  per  cent.,  he  hath  not  paid,  or  caused  to  be  paid,  an 
installment  of  tem  per  cent.,  amounting  to  fifteen  hundred  dollars, 
which  said  Tallassee  branch  of  the  Central  Plank-road  Company 
required  to  be  paid  on  the  15th  day  of  /uly,  iZ52\  nor  the  install- 
ment of  the  remainder  of  said  stock  of  other  ten  per  cent,  amounting 
U>  oXheT  fifteen  hundred  ^oWdsSy  which  said  branch  of  said  company 
required  to  be  paid  in  on  the  first  d^ay  oi  August ,  iSSiBy  nor  either 
or  any  part  thereof;  of  all  which  defendant  had  due  notice.  4.  And 
m  this:  That  said  defendant  has  not  paid,  or  caused  to  be  paid, 
an  installment  of  ten  per  cent,  on  said  stock  of  fifteen  thousand 
dollars,  amounting  to  fifteen  >^ff</r^^  dollars,  which  the  said  Tallassee 
branch  of  said  plank-road  company,  on  the  16th  day  oi  July,  iS52, 
required  to  be  paid;  nor  the  other  installment  of  the  remainder  of 
said  stocky  pot  previously  paid  in,  being  ten  per  cent,  on  the  remain- 
der of  said  stock,  amounting  to  other  fifteen  hundred  doWd^TS,  which 
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said  branch  of  said  plank-road  company,  on  the  Jlrs/  day  of  August^ 
iS52,  required  to  be  paid  in,  nor  any  or  either,  or  any  part  thereof, 
although  required  so  to  do  by  demand  afterwards,  on  the  y^rx/ day  of 
August,  iS62y  at  the  BanJk  of  St,  Afary*s  aforesaid;  of  all  which 
defendant  had  due  notice.  5.  And  in  this:  That  said  defendant  hath 
not  paid,  or  caused  to  be  paid,  the  said  several  installments,  or  any  or 
either  of  them,  or  any  part  thereof,  although  said  Ta/Iassef  branch  of 
plank-road  company  did  require  ten  percent,  of  the  said  stock  to  be 
paid  on  the  ftrst  day  of  /ufy,  iS51,  Sindji/teen  per  cent,  on  said  stock 
to  be  paid  on  the  first  Monday  of  August,  1S6I,  and  SLUOther  Ji/teen  per 
cent,  on  the  first  Monday  in  September,  \%61,  and  another  installment 
of  ten  per  cent,  on  the  first  Monday  in  October,  1S6I,  and  another 
installment  of  ten  per  cent,  on  the  first  Monday  in  November,  i  Z61,  and 
did  require  ^/y  per  cent,  on  said  stock  to  be  paid  by  or  before  the 
first  day  of  January,  iSSS,  and  the  further  sum  of  ten  per  cent,  by 
the  first  day  of  February,  iS5^,  and  on  the  7tA  day  of  August,  i85i?, 
the  treasurer  of  said  company  was  directed  to  call  in  the  balance 
of  the  stock,  except  from  those  stockholders  east  of  the  river  —  mean- 
ing the  Tallapoosa  river  —  and  the  plaintiffs  were  not  east,  but  west 
of  the  river;  and  thereupon  the  treasurer,  afterwards,  to  wit,  on  the 

day  o(  August,  iS5S,  did  call  upon,  request  and  require  the 

plaintiffs  to  pay  all  their  stock  not  before  that  time  paid ;  of  all  which 
said  defendants  then  and  there  had  notice. 

Yet  the  said  defendant,  though  [{concluding  in  the  usual  form,)] 

(/)  Bond  to  Have  Mortgage  ScUisfied, 

Fonn  No.  4396.* 

(  Caption  and  commencement, ) 

I.  That  the  above  mentioned  George  H,  Beach  did  on  the  thirteenth 
day  of  March,  i85^,  bargain,  sell  and  convey  unto  the  above  men- 
tioned  John  F,  McCarty,  plaintiff  herein,  for  the  sum  of  twelve  hundred 
and  fifty  dollars,  that  piece  or  parcel  of  land  situated  in  the  city  of 
Maryvtlle,  Yuba  county,  California,  and  known  and  described  upon  the 
map  of  said  city  as  part  of  (jdescribing  if), 

II.  That  said  property  had  been  mortgaged  by  said  BecLch,  in  con- 
nection with  adjoining  property,  to  Henry  Ryman,  for  the  sum  of 
twenty- five  hundred  dollars,  and  secured  the  payment  by  a  promissory 
note. 

III.  That  the  said  Becuh  on  the  fourteenth  day  of  Marchy  i854, 

1.  This  complaint  is  taken  from  Mc-  want  of  any  averment  of  special 
Carty  v.  Beach,  10  Cal.  461.  The  com-  damage,  if  such  were  the  fact,  coald 
plaint  was  demurred  to  on  the  ground  not  be  reached  by  demurrer,  as  this 
that  there  was  no  averment  in  the  was  not  one  of  these  cases  where  the 
complaint  of  the  consideration  for  the  right  of  action  depends  on  special  in- 
bond,  and  moreover  that  there  was  jury  received,  but  one  in  which  the 
no  averment  of  special  damage.  The  action  lies,  although  no  actual  damage 
court  held  neither  of  these  grounds  of  be  sustained;  n'/iM^Vrooman  r.  Phelps, 
demurrer  well  taken,  st&ting  that  the  2  Johns.  (N.  Y.)  177;  Door  v.  Munsel^ 
seal  on  the  bond  which  was  made  a  13  Johns.  (N.  Y.)  430 ;  Marzetti  v» 
part  of  the  complaint  imported  a  pre-  Williams,  i  B.  &  Ad.  415,  90  E.  C,  L. 
■umptive  consideration,  and  that  the  412. 
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i  executed  his  certain  bond  conditioned  to  have  said  mortgage  satisfied 

and  released  as  to  said  property  sold  said  McCarty  as  above  described, 
and  that  a  copy  of  said  bond  is  hereto  annexed  and  made  a  part  of 
this  complaint. 

IV.  That  thereafter  and  at  some  time  about  March  Hth^  iSJ^  said 
McCarty^  plaintiff  herein,  placed  certain  buildings  and  improvements 
upon  the  said  property  being  of  the  value  of  eight  hundred  dollars. 

V.  That  the  defendant  at  no  time  released  or  caused  to  be  released 
from  the  lien  of  said  mortgage  the  property  so  sold,  and  the  defend- 
ant has  not  paid,  satisfied  or  released  said  mortgage,  but  has  neg- 
lected the  same  and  has  suffered  the  said  Ryman  to  foreclose  the 
said  mortgage  and  to  obtain  a  decree  for  the  sale  of  said  property  to 
satisfy  the  said  end;  and  that  under  said  decree  the  property  was 
sold  and  no  redemption  was  made  from  the  sale,  and  that  the  sheriff's 
deed  was  in  due  time  executed  and  delivered  to  the  purchaser, 
whereby  the  property  purchased  of  the  defendant  has  been  wholly 
lost  to  the  plaintiff,  together  with  the  buildings  and  improvements 
placed  thereon  as  aforementioned;  whereby  an  action  has  accrued  to 
the  plaintiff  to  recover  of  the  defendant  the  amount  of  the  bond, 
three  thousand  dollars,  and  the  value  of  the  improvements. 

Wherefore  plaintiff  prays  a  judgment  of  this  court  that  the  plaintiff 
have  and  recover  of  the  defendant  herein  the  sum  of  three  thousand 

dollars  with  interest  thereon  from  the day  of and  costs 

of  this  suit,  and  for  such  other  further  relief  herein  as  the  plaintiff 
may  be  entitled  to.  (Signature  of  Attorney.) 

b.  Answer  of  Plea. 
(1)  Performance. 

Form  No.  4397. 

(Precedent  in  Kelley  v,  Seay,  3  Okla.  537.) 

\{Caption.y\ 

Comes  now  the  defendant,  and  for  his  amended  answer  to  plain- 
tiff's second  cause  of  action  herein  alleges  :  Paragraph  first.  Defend- 
ant, for  his  second  and  further  answer  to  plaintiff's  complaint  as  set 
out  in  his  second  cause  of  action,  says :  He  admits  the  execution 
and  delivery  of  the  paper  sued  on,  but  denies  that  the  condition  in 
said  writing  has  been  broken  by  him,  and  alleges  that  said  contract 
was  made  between  plaintiff  and  defendant,  and  that  said  writing  was 
made  and  delivered  to  said  plaintiff  with  the  understanding  between 
plaintiff  and  defendant  that  the  same  was  given  for  the  sole  and 
only  purpose  of  compelling  defendant  to  use  and  occupy  said  tract 
of  land  as  a  place  for  residence,  and  for  that  purpose  to  erect  a 
dwelling-house  thereon,  within  a  reasonable  time,  of  the  value  of  no 
less  than  $1^500.00;  that,  for  the  purpose  of  carrying  out  these 
conditions,  this  defendant  did  commence  the  construction  of  a 
dwelling,  the  ultimate  cost  of  which  was  largely  in  excess  of  said 
sum  of  %lj500.00^  and  on  the  1st  day  of  February^  iW2^  had  on  said 
tract  of  land  a  partially  completed  dwelling-house,  for  his  personal 
use   as   a  residence,  and  then  of  the  value  of  about  %^,000,00^ 
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but  which  was,  when  finished,  to  be  at  a  cost  of  about  %li)^000.00. 
Defendant  denies  that  the  plaintiff,  on  account  of  the  premises,  has 
been  injured  in  the  sum  sued  for,  or  in  any  other  sum,  and  that  he  is 
entitled  to  recover  any  thing  on  account  of  his  second  cause  of  action. 
Wherefore,  plaintiff  having  fully  answered,  he  prays  that  this  cause 
be  dismissed,  and  that  he  have  judgment  for  his  costs  herein 
expended,  and  for  such  other  relief  as  in  equity  and  good  conscience 
he  may  be  entitled.*  [(Signature  ^fAUorney,)] 

Fonn  No.  43 9 ^« 

(Precedent  in  Thomas  v.  Platts,  43  N.  H.  629.) 
[{Captum,)] 

And  the  said  defendants  come  and  defend,  etc.,  when,  etc.,  and 
pray  oyer  of  the  writing  obligatory,  and  also  of  the  conditions  of  the 
said  writing  obligatory :  Which  are  read  to  them  in  the  words  follow- 
ing, namely,  (Here  set  out  a  copy  of  the  bond). 

Which  being  read  and  heard,  the  said  defendants  say,  that  the  said 
plaintiff,  his  action  aforesaid  against  them  ought  not  to  have  and 
maintain ;  because  they  say  that  they,  from  the  time  of  the  making 
of  the  writing  obligatory  aforesaid  hitherto,  have  well  and  faithfully 
observed,  perform^  and  fulfilled  all  and  every  thing  in  the  condition 
aforesaid  mentioned  on  their  part  or  on  the  part  of  either,  or  any  of 
them,  to  be  (performed,  observed,  and  fulfilled  according  to  the  form 
and  effect  of  the  said  condition;  and  this  they  are  ready  to  verify : 
Wherefore  they  pray  judgment,  if  the  plaintiff  his  action  aforesaid 
against  them  ought  to  have  and  maintain,  and  for  their  costs. 

[{Signature  of  Atiomey.)'\ 

(2)  NoN  Damnificatus. 

Form  No.  4399. 

(jCaption,) 

And  the  defendant  by  Charles  Johnson^  his  attorney,  comes  and 
defends,  etc.,  when,  etc.,  and  says  that  the  plaintiff  ought  not  to  have 
his  aforesaid  action  against  him,  the  defendant,  because  he  says  that 
the  plaintiff  has  not  at  any  time  since  the  making  of  the  said  writing 
obligatory  and  condition  thereof,  been  in  anywise  damnified  by  reason 
of  any  matter  or  thing  in  the  said  condition  mentioned:  and  this  the 
defendant  is  ready  to  verify;  wherefore  he  prays  judgment  if  the 
plaintiff  ought  to  have  his  aforesaid  action,  etc' 

{Signature  of  Attorney.) 

(8)  Releasb — Indsmnitt  Bond  op  Deputy  Sheriff. 

1.  It  was  held  that  this  answer  sets  less,  because  it  answers  the  condidoa 

up  a  good  defense  and  that  the  plain-  in  terms;  but  It  is  good  In  that  case 

tiff  was  not  entitled  to  recover.  only.    The  plea  should  go  to  the  right 

8.  The  Plaa  of  Voa  Damntfleatvs  is  a  of  action,  not  to  the  quesdon  of  dam- 
good  plea  in  all  cases  where  the  condi-  ages.  Archer  v.  Archer,  8  Gratt.  (Va.) 
Son  is  to  indemnify  and  save  harm-  540. 
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Form  No.  4400. 

(Precedent  in  Hoitt  v.  Holcomb,  33  N.  H.  (3  Foster)  535.) 

[(Capii(m.y\  And  Xhtszxd  Enoch Holcomb comes  and  defends,  etc., 
when,  etc.,  and  craves  oyer  of  said  supposed  writing  obligatory  in 
said  declaration  mentioned,  and  it  is  read  to  him  in  the  following 
words:  {Here  was  set  out  verbatim  a  copy  of  the  writing  obligatory^. 
And  the  said  Enoch  Holcomb  craves  oyer  of  the  condition  of  said 
supposed  writing  obligatory  in  said  declaration  mentioned,  and  it  is 
read  to  him  in  the  words  following:  {Here  was  set  out  verbatim  a  copy 
of  the  condition).  Which  being  read  and  heard  the  said  Enoch  Hol- 
comb says,  that  the  said  Hoitty  his  action  aforesaid,  thereof  in  the 
manner  aforesaid,  ought  not  to  have  or  maintain  against  him,  the 
said  Enoch  Holcomb^  because  he  says  that,  after  making  of  the  said 
several  promises  and  undertakings  in  said  declaration  mentioned, 
and  before  the  commencement  of  this  suit,  to  wit,  on,  etc,^  at,  etc,^ 
by  his  certain  writing  of  release  sealed  with  his  seal  and  now  shown 
to  the  court  here,  the  date  whereof  is,  etc^  he  released  to  said  Joseph 
Montgomery^  who  signed  and  sealed  said  writing  obligatory  in  said 
declaration  mentioned,  all  suits,  promises  and  demands  which  said 
Hoitt  had  or  could  claim  against  said  Montgomery^  and  especially 
from  all  liability  as  bondsman  for  said  Enoch  Holcomb  as  a  deputy 
sheriff  of  the  county  of  Strafford^  said  liability  being  upon  said  bond; 
dated  yitf/K  ISth^  1S46,  And  this  the  said  Enoch  Holcomb  is  ready  to 
verify.  Wherefore  the  said  Holcomb  prays  judgment,  and  if  the 
plaintiff  his  action  aforesaid,  thereof  in  the  manner  aforesaid  against 
him  ought  to  have  or  maintain,  and  for  his  costs.  [{Signature  of 
defendant  or  his  attorney,')'] 

(4)  Setting  up  Spbcial  Defense.^ 

1.  Altcratlini  of  Pluu  as  Detest.  —  In  and  he  has  no  cause  for  action  on  the 

an  action  on  a  bond  conditioned  for  bond.     American  Bldg.,  etc.,  Assoc,  v. 

the  erection  in  accordance  with  certain  Stoneman,  53  Minn.  212,  citing  Ameri- 

plans  and  specifications  and  keeping  in  can  Bldg.,  etc.,  Assoc,  v.  Waleen,  53 

repair  of  certain  bridge  abutments,  the  Minn.  23. 

answer  of  defendant  alleged  that  the  Defootlvo  Plea  of  Sabttitiitad  Gcmtraet. — 
plans  and  specifications  for  the  masonry  In  an  action  against  a  surety  on  a  bond 
and  earthwork  contracted  for  were  ma-  with  condition  that  principal  should 
terially  changed  by  the  plaintiff  after  convey  a  tract  of  land  to  the  plaintiff, 
the  execution  of  the  bond,  so  that  the  the  defendant  pleaded  that  the  prin- 
work  contracted  for  was  greatly  in-  cipal  had  conveyed  the  land  to  B.  W. 
creased  in  dimensions  and  rendered  and  the  defendant,  and  the  plaintiff 
more  difficult  to  construct  and  main-  afterwards  agreed  with  said  B.  W.  and 
tain.  This  was  a  good  defense.  Mor-  the  defendant  that  if  they  would  con- 
gan  County  v,  McRae,  53  Kan.  358.  vey  to  J.  S.  the  said  land  he,  the  plain- 
In  an  AoUon  on  Bond  of  Indemnity  tiff,  would  accept  of  such  conveyance 
against  Paramonnt  Liens  upon  real  as  a  full  discharge  of  the  bond;  and  the 
property  brought  by  a  mortgagee,  an  plea  averred  that  the  said  B.  W.  and 
answer  which  alleges  that  between  the  the  defendant  did  afterwards  convey 
filing  of  the  lien  claims  and  the  rendi-  to  J.  S.  the  said  land,  and  the  plaintiff 
tion  of  judgment  in  the  action  for  their  received  and  accepted  the  said  convey- 
enforcement  the  plaintiff  in  the  bond  ance  as  a  full  discharge  of  the  bond, 
suit  foreclosed  his  mortgage  and  bid  in  The  plea  was  held  naught.  Tucker,  J., 
the  premises  for  more  than  the  full  saying  in  part:  *' Here  is  a  distinct  alle- 
amount  of  the  debt  secured  is  good,  gation  of  a  new  and  entirely  different 
This  satisfied  plaintiff's  claim  in  full,  agreement,  which,  when    performed^ 
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Fonn  No.  440 z. 

(Precedent  in  Ricketts  v.  Braun,  42  Ind.  316.) 

\(^Caption,y\     The  defendants,  for  answer  to  the  complaint,  say  that 

on  the day  of  —  18^ — ,  they  purchased  of  said  Rdward 

Anderson^  who  claimed  to  have  some  interest  in  the  same,  and  the 
plaintiff,  who  had  the  legal  title  to  the  same,  for  the  sum  of  ont 
thousand  six  hundred  dollars,  the  following  real  estate  situate  in  Rush 
county.  State  of  Indiana^  to  wit:  {describing  if);  and  that  as  a  part 
of  the  purchase  money  of  said  real  estate,  the  defendants  agreed  to 
pay  the  following  named  debts  of  said  Anderson:  To  David  Wilson 
$200f  secured  by  mortgage  on  said  property;  to  Frank  Bowen 
$^(7t>,on  note;  to  Edward  Anderson  $^i;  to  James  Burns  %302M, 
cash;  to  plaintiff  %Ji96.09\  which  were  represented  by  the  plaintiff 
and  the  said  Anderson^  prior  to  and  at  the  tinle  of  making  such 
purchase,  as  all  the  debts  said  Anderson  and  said  Ricketts  were  bound 
for  upon  the  written  agreement  named  in  the  complaint;  and  the 
defendants  relying  upon  the  said  representations  of  said  Anderson 
and  the  plaintiff  as  to  the  indebtedness  for  which  Anderson  and 
the  plaintiff  were  bound  on  said  written  agreement,  and  believing 
the  said  representations  to  be  true,  were  induced  by  the  plaintiff 
to  execute  the  written  agreement  named  in  the  complaint;  and 
in  order  to  secure  the  payment  of  the  above  named  debts  and 
none  other,  these  defendants,  at  the  request  of  the  plaintiff,  signed 
the  written  agreement  named  in  the  complaint;  that  the  remainder 
of  said  purchase  money  the  defendants  paid  over  to  the  plaintiff  in 
cash;  that  they  have  fully  paid  and  satisfied  each  and  all  of  the  above 
debts  and  obligations  of  the  said  ^»^rj^;y  and  the  plaintiff;  and  that 
the  said  debt  named  in  the  plaintiff 's  complaint  was  not  named  or 
mentioned  as  one  of  the  debts  of  said  Anderson  or  plaintiff,  nor  had 
the  defendants  any  knowledge  of  the  same,  nor  did  they  ever  agree 
to  pay  the  same.  Wherefore,  having  fully  paid  the  said  purchase 
money  for  said  real  estate  and  discharged  and  satisfied  all  of  the 
debts  of  the  said  Anderson  and  the  plaintiff  which  they  agreed  to 
pay  and  satisfy,  they  pray  judgment  for  costs  and  all  proper  relief. 

\(^Sign(Uure  of  Attorney,^ 

DEFEASANCE . 

Form  No.  4402. > 

Andrew  Allen   \  New  yersey  Supreme  Court. 

ads.  >- 

Charles  D.  Coxe.  ) 
And  the  said  defendant,  by  George  Stevens^  his  attorney,  comes 

was  to  be  a  full  discharge  of  the  first,  set  forth  in  the  plea  show  distinctly  the 

It  was  the  agreement  to  substitute  the  case  of  a  substituted  contract,  it  can- 

Serformance  of  one  thing  for  another,  not  avail  as  such,  because  it  does  not 
Tow  a  parol  agreement  for  a  subsd-  appear  to  have  been  under  seal."  Wil- 
tuted  contract  cannot  be  pleaded.  This  son  v.  Spencer,  ix  Leigh  (Va.)  271. 
substituted  contract,  to  be  effective,  1.  This  plea  is  good  and  a  de- 
must  have  been  under  seal,  and  if  under  murrer  to  it  cannot  be  sustained. 
seal  it  ought  to  have  been  so  pleaded.  Allen  v.  Coze,  7  N.  J.  L.  89. 
Hence  it  is  clear  that  while  the  facts 
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and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  the  said  defendant,  because  he  says  that  at  the  time  of  the 
making  of  the  said  writing  obligatory  in  the  said  first  count  of  the  said 
declaration  mentioned,  to  wit,  on  the  said  11th  oijune^  iSOS^  to  wit, 
zX,  FUtnington  aforesaid,  the  said  Andrew  Allen  by  his  certain  deed  of 
defeasance,  sealed  with  his  seal,  and  to  the  court  now  here  shown, 
the  date  whereof  is  the  day  and  year  aforesaid,  after  reciting  the  said 
Charles  D,  Coxe  by  the  name  of  Charles  Davenport  Coxe^  had  given  his 
bond  to  the  said  Andrew  Allen^  by  the  name  and  addition  of  Andrew 
Allen^jun,^  &2iX,td  June  11^  iSOS,  for  f^77,  with  interest  from  the  day 
of  the  date  thereof,  did,  in  and  by  the  said  deed  of  defeasance,  wit- 
ness, agree,  and  declare,  that  in  case  the  said  Andrew  Allen  should 
die  before  his  wife  Maria  Allen,  then  the  whole  bond  should  stand 
good,  but  if  the  said  Andrew  should  survive  his  wife,  then  so  much 
of  the  bond  as  binds  the  ^id  Charles  D,  Coxe,  to  the  payment  of 
interest  on  the  said  %577  should  be  void :  that  the  bond  afore- 
mentioned is  the  bond  sued  upon  herein,  and  that  the  said  Andrew 
Allen  and  Charles  D.  Coxe  are  the  parties  in  this  suit ;  and  this  the 
defendant  is  ready  to  verify;  wherefore  he  prays  judgment  if  the 
said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  him.  George  Stevens, 

Attorney  of  Defendant. 

e.  Affldaylt  of  Defense. 

Form  No.  4403. 
(Precedent  in  Shriver  v,  Mclntire,  130  Pa.  St.  459.)* 

[(jCaption  and  commencement.)^^ 

The  defendant  admits  the  execution  of  the  bond  sued  upon  m  this 
action  and  states  that  on  January  6,  iS82,  Eliza  M.  Nellis,  in  order 
to  secure  the  affiant  for  certain  moneys  advanced  by  him,  had  exe- 
cuted and  delivered  to  affiant  an  assignment  of  certain  goods  and 
chattels;  that,  learning  of  the  action  pending  at  No.  SJ^.  December 
Term  18^/,  with  regard  to  an  alleged  interest  of  ^4.  J.  Nellis  in  said 
assigned  goods  and  chattels,  he  was  assured  by  the  plaintiffs  and 
their  counsel  that  Eliza  M.  Nellis  had  a  good  title  to  said  goods  and 
chattels,  and  that  no  liability  could  arise  by  reason  of  said  suit  except 
the  cost  01  employing  counsel;  that  it  was  agreed  at  the  time  said 
bond  was  given  that  the  cost  of  defending  said  action  was  to  be  the 
limit  of  liability;  that  in  pursuance  of  said  agreement  the  affiant 
employed  able  counsel,  who  defended  said  action;  and,  notwith- 
standing the  fact  that  affiant  was  ready  and  willing  at  all  times  to 
and  did  perform  all  the  covenants  of  said  obligation,  the  said  Samuel  P. 

1.  This  affidavit  is  sufficient.    There  cient.     Shriver  v.   Mclntire,   130    Pa. 

-were   many  other   paragraphs  in   the  St.  459. 

4kffidavit,  but  a  rule  for  judgment  for  2.  For  the  formal  part  of  an  affidavit 

want  of  a  sufficient  affidavit  of  defense  of  defense  in  Pennsylvania  consult  title 

was  discharged,  the  court  holding  the  Affidavtts  op  Mbuts,  etc,  vol.  i,  p. 

•affidavit  in  respect  to  the  averments  in  637. 
Che  paragraph  above  given  to  be  suffi- 
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Shrioer  wickedly  and  malicioasly^  and  for  the  purpose  of  injoring 
affiant,  conspired  with  the  plaintififs  in  said  action  and  other  parties 
interested  in  the  promotion  of  proceedings  in  No.  5^  December 
Term  i8^i,  to  prevent  a  proper  defence  to  be  made  thereto,  and  did 
wilfully  and  falsely  swear,  as  a  witness,  being  sworn  in  said  cause,  to 
matters  and  things  that  were  nntrue,  and  throughout  the  whole  liti- 
gation was  the  main  witness  against  ^if//i>,  Shriver  &*  Company^  and 
thereby  prevented  a  proper  determination  of  said  cause. 

la/urat.)]  [{Signaiure.)] 

d.  leiMeatioii  SettiBf  up  Frsad  to  Plea  of  Release. 

FonD  No.  44^4* 
(Precedent  in  Hoitt  v.  Holcomb,  33  N.  H.  $3$.)' 

[(jCaptum^  nan  est  factum  andissue,^] 

And  for  further  replication  in  this  behalf,  by  leave  of  court  for 
that  purpose  first  had  and  obtained,  and  in  pursuance  of  the  statute 
in  such  case  made  and  provided,  the  said  Gorham  W,  Hoitt  says,  that 
notwithstanding  anything  by  the  said  Enoch  Holcomb  above  in  his  plea 
in  bar  alleged,  he  ought  not  to  be  precluded  from  having  and  main- 
taining his  action  aforesaid  against  the  said  Enoch  Holcomb^  because  he 
says  that  the  said  supposed  writing  of  release  in  the  said  plea  men- 
tioned was  had  and  obtained  from  him  the  said  Gorham  W.  Haiti  by 
the  said  Joseph  Montgomery^  by  fraud,  covin  and  misrepresentation,  to 
wit:  at,  etc.^  on,  etc,^  wherefore  the  said  Gorham  W.  Hoitt  saith  that 
said  writing  of  release,  in  said  plea  mentioned,  was  and  is  void  in  law, 
and  this  the  said  Gorham  W.  Hoitt  is  ready  to  verify.  Wherefore  he 
prays  judgment,  and  his  said  debt  to  be  adjudged  to  him  and  for  his 
costs. 

And  for  further  replication  in  this  behalf,  by  leave,  etCy  and  in  pur- 
suance of,  etc,  J  the  said  Gorham  IV,  Hoitt  says,  that  notwithstanding 
anything  by  the  said  Enoch  Holcomb  above  in  his  plea  in  bar  alleged, 
he  ought  not  to  be  precluded  from  having  and  maintaining  his  action 
aforesaid  against  the  said  Enoch  Holcomb^  because  he  says  that  the  said 
supposed  writing  of  release  in  the  said  plea  mentioned  was  had  and 
obtained  from  him,  the  said  Gorham  W.  Hoitt ^  by  thj  said  Joseph 
Montgomery y  by  fraud,  covin  and  misrepresentation,  that  is  to  say  by 
the  S2i\d  Joseph  Montgomery  at,  etc.^  on,  etc.y  aforesaid,  falsely  and 
fraudulently  representing  to  said  Gorham  IV,  Hoitty  that  said  Enoch 
Holcomby  the  principal  on  said  bond  declared  upon,  was  not  then  in 
default  in  his  office  of  deputy  of  said  Gorham  fV.  Hoitt,  sheriff  as 
aforesaid,  and  that  there  had  not  at  said  time  been  any  breach  of  the 
condition  of  said  bond,  or  forfeiture  of  said  condition  by  the  acts, 
feasances,  nonfeasances,  misfeasances,  or  neglects  of  him  the  said 
Enoch  Holcomby  deputy  sherifif  as  aforesaid,  and  that  said  Holcomb^ 
as  such  deputy  sheriff,  had  paid  over  all  money  by  him  collected 

1.  This  was  debt  upon  a  bond  of  a  were  filed.  Defendants  each  joined 
deputy  sherifif  against  ten  defendants,  issue  to  the  first  replicatioa,  and  to  the 
who  pleaded  severally  the  same  plea,  other  replications  demurrers  were 
to  each  of  which  the  same  repUcadons    joined.   Hoitt  v.  Holcomb,  23  N.  H.  53s* 
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and  received  by  virtae  of  his  said  office  of  deputy  sheriff,  faithfully 
and  promptly  to  the  persons  legally  entitled  to  the  same,  and  that  said 
Garham  IV.  Hoitt  would  be  safe  in  executing  and  giving  him  the 
said  Joseph  Montgomery  the  said  writing  of  release,  whereas  in  truth  and 
fact  said  Holcomb  in  his  said  office  of  deputy  sheriff,  at  the  time 
aforesaid,  had  committed  divers  breaches  of  the  condition  of  said  bond, 
and  had  neglected  to  settle,  account  for,  and  pay  over  to  the  persons 
legally  entitled  to  the  same  large  sums  of  money  by  him  as  deputy 
sheriff  before  that  time  received  and  collected  on  account  of  certain 
precepts  in  his  hands,  before  that  time  by  him  levied  and  served  in  his 
said  office  of  deputy  sheriff,  as  by  law  he  was  bound  and  ought  to  have 
done;  to  wit:  The  sum  of  two  hundred  sixteen  dollars  and  iifty-one 
cents,  on  the  second  day  of  June^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-seven^  at  Somersworth^  in  said  county  of  Strafe 
fordy  collected  and  received  by  said  Holcomb^  as  deputy  sheriff  as  afore- 
said, on  a  writ  of  execution  which  issued  from  the  court  of  common 
pleas  for  said  county  of  Strafford  on  the  thirty-first  day  of  May^  in  the 
year  of  our  Lord  one  thousand  eight  hundred  ^xid.  forty-seven^  in  favor 
of  the  Savings  Bank  for  the  county  of  Strafford  against  one  John  S, 
Pinkham^  returnable  to  said  court  of  common  pleas  on  tht  first  Tues- 
day of  August  then  next,  etc,^  which  said  sums,  received  as  aforesaid  by 
the  said  Holcomb  as  deputy  sheriff  on  the  executions  aforesaid,  he  the 
said  Holcomb  never  paid  to  the  creditors,  as  commanded  in  said  writs 
of  execution,  nor  to  any  other  persons  legally  entitled  to  receive  the 
same,  as  by  law  he  was  bound  and  ought  to  have  done;  and  said 
writing  of  release  was  then  and  there  by  said  Hoitt  executed  and 
delivered  to  said  Joseph  Montgomery  in  confidence  of  and  by  reason  of 
said  representations  by  the  said  Montgomery^  then  and  there  made  as 
aforesaid.  Wherefore  the  said  Gorham  W,  Hoitt  saith  that  said  writ- 
ing of  release  in  said  plea  mentioned  was  and  is  void  in  law,  and  this 
the  said  Hoitt  is  ready  to  verify.  Wherefore  he  prays  judgment  and 
his  said  debt  to  be  adjudged  to  him  and  for  his  costs. 

And  for  further  replication  in  this  behalf,  by  leave,  etc^  and  in 
pursuance,  etc.^  the  said  Gorham  W,  Hoitt  says,  that  notwithstanding 
anything  by  the  said  Enoch  Holcomb^  above  in  his  plea  in  bar  alleged, 
he  ought  not  to  be  precluded  from  having  and  maintaining  his 
action  against  the  said  Enoch  Holcomb^  because  he  says  that  the  said 
supposed  writing  of  release,  in  the  said  plea  mentioned,  was  had 
and  obtained  from  him,  the  said  Gorham  IV,  Hoitt,  by  the  said 
Joseph  Montgomery,  by  fraud,  covin  and  misrepresentation,  at,  etc., 
on,  etc.,  by  falsely  and  fraudulently  representing  to  the  said  Gorham 
W.  Hoitt  that  said  Enoch  Holcomb,  the  principal  on  said  bond  declared 
upon,  was  not  then  in  default  in  his  office  of  deputy  of  said  Gorham 
W.  Hoitt^  sheriff  as  aforesaid,  and  that  there  had  not,  at  said  time, 
been  any  breach  of  the  condition  of  said  bond,  or  forfeiture  of  the 
said  condition  by  the  acts,  feasances,  nonfeasances,  misfeasances,  or 
neglects  of  him  the  said  Enoch  Holcomb^  deputy  sheriff  as  aforesaid, 
and  that  said  Holcomb,  as  such  deputy  sheriff  had  paid  over  all  money 
by  him  collected  and  received  by  virtue  of  his  office  of  deputy  sheriff, 
faithfully  and  promptly,  to  the  persons  legally  entitled  to  the  same, 
and  that  said  Gorham  JV.  Hoitt  would   1^  safe   in  executing  and 
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giving  him  the  said  Joseph  Montgomery  the  said  writing  of  release. 
Whereas,  in  truth  and  fact,  said  Holcomb  in  his  said  office  of  deputy 
at  the  time  aforesaid  had  committed  divers  breaches  of  the  condi- 
tion of  said  bond  and  had  neglected  to  settle,  account  for  and  pay 
over  to  the  persons  legally  entitled  to  the  same,  large  sums  of  money 
by  him  as  deputy  sheriff,  before  that  time  received  and  collected  on 
account  of  certain  precepts  in  his  hands,  before  that  time  by  him 
levied  and  served  in  his  said  office  of  deputy  sheriff,  as  by  law  he 
was  bound  and  ought  to  have  done.  And  said  writing  of  release  was 
then  and  there  by  said  Hoitt  executed  and  delivered  to  said  Mont- 
gomery^ in  confidence  of,  and  by  reason  of,  said  representations  by 
the  said  Montgomery  then  and  there  made  as  aforesaid,  wherefore  the 
said  Gorham  W.  Hoitt  saith  that  the  said  writing  of  release  in  said 
plea  mentioned  was  and  is  void  in  law,  and  this  the  said  Hoitt  is 
ready  to  verify.^  Wherefore  he  prays  judgment  and  his  said  debt 
to  be  adjudged  to  him  and  for  his  costs. 

By  his  Attorneys,  Marston  &*  Eastman, 

III.  BONDS  GIVEN  IN  LEGAL  PROCEEDINGS. 

1 .  Appeal  Bonds.^ 
a.  Complaint,  Deelaration  or  Petitioii. 

(1)  Appeal  from  Money  Judgment. 

Form  No.  4405. 

(Precedent  in  Gavisk  v,  McKeever,  37  Ind.  484.) 
[{Caption^ 
The  said  Thomas  McKeever^  plaintiff,  complains  of  the  said  Timothy 

1.  This  replication  is  rood  in  form,  ments   were   fraudulently  made,    and 

It  would  be  a  useless  refinement  to  re-  that  is  a  sufficient  allegation  that  they 

quire  that  the  precise  facts  by  which  were  known  to  be  untrue.     The  repli- 

the  fraud  was  effected  should  be  stated  cations  are  in  good  form  and  entirely 

in  a  special  plea  when  they  are  e<jually  sufficient    Hoitt  v,  Holcomb,  23  N.  H. 

available    under    the    general     issue.  535. 

Hoitt  t'.  Holcomb,  23  N.  H.  535;  Bick-  2.  Where  the  complaint  alleges  the 

ford  V.  Daniels,  2  N.  H.  74;  Union  Bank  judgment  appealed   from,  the   appeal 

V.   Ridgely,  i    Har.  &  G.   (Md.)   324;  from  the  judgment,  the  execution  of 

Wimhish  v.  Tailbois,  Plowd.  38;  Sher-  the  appeal   bond,  the  making  of  the 

wood  V,  Johnson,  i  Wend.  (N.  Y.)  443;  bond  an  exhibit,  and  that  the  judgment 

Pierce  v.  Smock,  2  Blachf.  (Ind.)  316;  was  affirmed  and  remains  unpaid,  the 

Mason  v.  Evans,  i  N.  J.  L.  182;  Stoever  complaint  shows  a  prima  facie  right  of 

V.  Weir,  10  S.  &  R.  (Pa.)  25.  action.     Pierce  v.  Banu,  9  Ind.  App. 

The  last  two  replications  contain  all  376 ;  Hartlep  v.  Cole,  120  Ind.  247 ; 
that  it  is  necessary  to  allege.  Themis-  Heshion  t/.  Scott,  94  Ind.  570;  Wach- 
statements  are  clearly  stated,  and  their  stetter  v.  State,  42  Ind.  166. 
materiality  is  apparent  upon  the  plead-  A  complaint  is  sufficient  which  sets 
ings.  The  knowledge  in  regard  to  these  out  the  bond  in  hac  verba  and  alleges 
facts  cannot  reasonably  be  supposed  to  affirmation  of  the  judgment  appealed 
have  been  in  possession  of  the  plaintiff,  from  and  a  breach  of  one  of  its  con- 
especially  when  it  is  stated  that  he  ditions,  viz.,  nonpayment  of  costs,  and 
confided  in  the  statements  made  to  that  the  same  are  due  and  unpaid, 
him  and  it  is  sufficiently  alleged  that  Thalheimer  v,  Crowe,  13  Colo.  397,  and 
the  defendant  was  imposed  upon  and  La  Fayette  Ins.  Co.  v.  Rogers,  30 
deceived.    It  is  alleged  that  these  sute-  Barb.  (N.  Y.)  491. 
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J.  Gavisk  and  Patrick  Doyle^  defendants,  and  says,  that  at  the  May 
term  of  this  court,  i8^9,  the  plaintiff  herein  brought  a  suit  against 
the  said  defendant,  Timothy  y.  Gavisk^  and  that  when  the  said  cause 
came  on  for  trial,  this  court  rendered  .:  judgment  against  the  said 
defendant,  Timothy  J,  Gavisk ;  which  judgment  is  in  words  and  fig- 
ures as  follows,  to  wit :  Thomas  McKeever  v.  Timothy  J,  Gavisk,  — 
Now  come  the  parties,  and  it  appearing  to  the  court  from  the 
evidence,  that  the  defendant  has  the  sum  of  fourteen  hundred 
dollars  in  his  possession,  together  with  wearing  apparel  in  the 
county,  which  he  unjustly  refuses  to  apply  to  the  payment  of  the 
judgment  on  which  these  proceedings  were  instituted ;  and  it  further 
appearing  to  the  court  that  the  said  defendant  was  about  to  leave  the 
State  of  Indiana^  without  leaving  any  property  therein  subject  to 
execution.  It  is  therefore  considered  and  adjudged  by  the  court, 
that  the  said  defendant  pay  into  court,  instanter,  the  sum  of  one  hun- 
dred and  seventy-six  dollars  and  ten  cents,  the  amount  of  the  judg- 
ment of  the  plaintiff,  Thomas  McKeever^  against  said  defendant, 
Timothy  J.  Gavisk^  the  same  on  which  these  proceedings  are  insti- 
tuted ;  and  the  further  sum  of  twenty  dollars  and  thirty-two  cents,  the 
costs  in  said  judgment,  and  also  the  costs  of  this  proceeding;  or  that, 
with  good  and  sufficient  surety,  he  stay  said  judgment  instanter.  It 
is  further  ordered  and  considered,  that  the  said  Timothy  J.  Gavisk 
remain  in  the  custody  of  the  sheriff  until  the  said  judgment  be  paid, 
or  the  same  be  stayed.  From  which  finding  and  judgment  the 
defendant  excepts,  and  appeals  to  the  Supreme  Court,  and  files  his 
bond  in  the  sum  of  three  hundred  dollars,  with  Patrick  Doyle  as  his 
surety ;  which  bond  is  approved  by  the  court,  and  the  appeal  granted, 
and  the  said  defendant  is  given  thirty  days  to  file  his  bill  of  excep- 
tions; and  the  defendant  is  hereby  discharged  from  custody.  And 
the  said  defendant  did  then  and  there  file  ^  his  said  appeal  bond, 
which  is  in  the  words  and  figures  as  follows,  to  wit :  (Here  was  set 
out  a  verbatim  copy  of  the  bondJ)^ 

But  the  plaintiff  says  that  the  defendant  has  wholly  failed  to 
prosecute  said  appeal ;  ^  he  has  wholly  failed  to  make  and  file  his  bill 
of  exceptions,  and  utterly  failed  and  neglected  to  perfect  said  appeal; 

1.  In  Holmes  v.  Ohm«  23  Cal.  268,  2.  Theword "  plaintiff'' wm  by  mliUik* 
the  defendant  demurred  to  the  com-  inserted  instead  of  **  defendant"  in  a 
plaint  on  the  ground  that  it  did  not  printed  bond ;  the  bond  was  so  con- 
aver  any  delivery.  The  complaint  strued  as  to  carry  out  the  obvious 
averred  that  the  defendant  executed  intention  of  the  parties.  Swain  v, 
the  undertaking  sued  upon,  copying  Graves,  8  Cal.  549.  See  also  Stockton 
the  same  in  full  into  the  complaint,  v.  Turner,  7  J.  J.  Marsh.  (Ky.)  193. 
with  the  indorsement  thereon  showing  8.  The  statute  requires  that  one  con- 
that  the  undertaking  was  filed  in  the  dition  of  such  a  bond  shall  be  "that he 
clerk's  office  on  the  27th  day  of  March,  will  duly  prosecute  his  appeal."  This 
1862.  The  court  held  that  this  aver-  condition  is  not  in  this  bond,  and  it 
ment  was  clearly  sufficient  to  endtle  is  therefore  defective,  but  this  defect 
the  plaintifif  to  recover  thereon  and  may  be  cured  by  a  suggestion  ;  and 
that  these  undertakings  on  appeal  are  when,  as  in  this  case,  the  bond  is  filed 
not  required  by  the  statute  to  be  deliv-  with  and  made  part  of  the  complaint, 
ered  to  the  obligee,  when  executed,  and  the  defect  is  palpable  upon  inspec- 
but  to  be  filed  in  the  clerk's  office  for  tion,  this  is  a  sufficient  suggestion  of 
the  use  and  benefit  of  the  parties  en-  the  defect.  Gavisk  v,  McKeever,  37 
titled  to  them.  Ind.  484 ;  Cook  v.  State,  13  Ind.  154. 
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and  that  thereby  said  judgment  is  and  remains  in  full  force  and  effect, 
and  that  the  said  sum  of  money  is  now  due  said  plaintiff  from  the 
defendants  herein;  but  that  they  have  failed  to  pay  the  same,  or  any 
part  thereof;  to  the  damage  of  this  plaintiff  in  the  sum  of  three  hun- 
dred and  fifty  ^oVids^?-  Wherefore,  he  demands  judgment  for  three 
hundred  and  fifty  dollars,  and  all  other  proper  relief. 

\(^Signature  of  Attorney.)] 

Form  No.  4406. 

(Precedent  in  Butler  v,  Wadley,  15  Ind.  503.) 

[(Caption.y] 

William  IV,  Butler  complains  against  Samuel  W,  Parker^  defend- 
ant, and  says;  that  on  the  5^ day  oi  August ^  18^,  the  plaintiff  hav- 
ing before  that  time  recovered  an  award  *  against  the  White  Water 
Valley  Canal Compa?^^  to  wit:  on  July  t^  184^,  for  $^75  damages,  occa- 
sioned by  the  construction  of  their  canal,  from  which  said  company 
had  appealed  to  the  Circuit  Court,  the  defendant  made  his  bond  as 
follows,  to  wit:  "Know  all  men  by  these  presents,  that  I,  Samuel 
W.  Parker^  of  the  county  of  Fayette  and  State  of  Indiana^  am  held 
and  firmly  bound  unto  William  W,  Butler^  in  the  penal  sum  of  $1^150^ 
for  the  payment  of  which  I  bind  myself  and  heirs,  &c.  firmly  by  these 
presents.  Sealed  with  my  seal  and  dated  this  Sd  day  of  August,  i&iS. 
The  condition  of  this  obligation  is,  that  whereas.  The  White  Water 
Valley  Canal  Company  are  about  to  appeal  to  the  Franklin  Circuit 
Court,  from  an  award  lately  rendered  in  the  office  of  the  secretary 
of  the  company,  in  favor  of  said  Butler  and  against  said  company, 
had  in  the  case  of  a  claim  for  damages  by  said  Butler,  against  said 
company,  growing  out  of  the  construction  of  their  canal,  agreeably  to 

1.  These  facts  are  sufficient  to  con-  penalty    in    said    bond    to    cover  the 

stitute  a  cause  of  action.      Gavisk  v.  amount  of  said  judgment,  a  copy  of 

McKeever,  37  Ind.  484.  which   is  herewith  filed  and  made  a 

In   Buchanan  v,   Milligan,   68  Ind.  part  of  this  complaint.     Wherefore  the 

X18,  the  following  complaint  was  held  plaintifif/'  etc.     The  reasons  given  by 

insufficient:  **  The  plaintifif  complains  the  court  for  sustaining  the  demurrer 

of  the  defendants,  and  says  that  on  the  were  that  the  complaint  failed  to  state 

i8th  day  of  May,  1874,  the  said  defend-  that  the  penalty  of  the  bond  had  been 

ants,    Toledo,   Wabash    and    Western  fixed   by  the  court,  or  that  a  time  was 

Railway  Company,  by  its  attorney,  and  fixed  to  file  the   bond,  or  that  it  was 

the  said  Samuel  Buchanan,  in  person,  filed  within  that  time,  or  that  the  exe- 

presented  their  certain  appeal  bond  in  cution  had  been  stayed  by  the  appeaL 

the  words  and  figures  following,  viz.  :  See  also  Ham  z/.  Greve,  41  Ind.  531. 

(Here  the  bond  is  set  out.)    Which  bond  8.  It  was  not  necessary  that  this  com- 

and  security   was  accepted,   and    the  plaint  should   contain  a  copy  of  the 

clerk  authorized  to  approve  the  same,  judgment  on  the  award.    The  bond  was 

by  the  agreement  of  the  parties,  which  the  foundation  of  the  suit.     Butler  v. 

said   bond  is  lost  and  cannot  be  pro-  Wadley,  15  Ind.  502;  Kiser  v.  State,  13 

duced.     And   the   plaintifif  avers   that  Ind.  80. 

the  condition  of  said  bond  is  broken  in  If  it  had  been  necessary  to  have 
this,  that  the  said  appellant  did  not  pav  averred  in  the  complaint  that  the  sub- 
the  judgment  rendered  in  said  appef-  ject  matter  of  the  award  lay  in  Frank- 
late  court.  Wherefore  the  plaintifif  says  lin  County,  still  the  complaint  would 
that  a  right  of  action  hath  accrued  be  good,  after  verdict,  without  such 
to  him  to  have  and  recover  of  the  said  an  averment.  Butler  v.  Wadley,  1$ 
defendants  the  said  sum  of  $500,  the  Ind.  502. 
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their  charter.  Now  should  said  company  prosecute  their  said  appeal 
to  effect,  aod  without  unnecessary  delay,  and  pay  and  satisfy  the  con- 
demnation money  and  costs  that  may  be  adjudged  against  them  on 
said  appeal  in  said  Court,  then  this  obligation  to  be  void,  else  to 
remain  in  full  force.  S,  W,  Parker,  (seal)" 

Which  was  approved  by  the  secretary  of  said  company,  on  August 
J,  i8^.  And  the  plaintiff  says  that  said  appeal  was  not  prosecuted 
to  effect  by  said  company,  and  the  condemnation  money  and  costs 
paid;  but  on  the  contrary  thereof,  on  August  21^  iB^T,  at  the  August 
term  of  said  Franklin  Circuit  Court  of  that  year,  where  said  appeal 
was  taken,  judgment  was  rendered  in  favor  of  the  plaintiff,  against 
said  company,  for  the  amount  of  said  award  and  interest,  by  said 
Court. 

And  the  plaintiff  says  that  said  judgment  remains  unreversed,  un- 
paid and  unsatisfied;  and  shows  the  Court  the  record  and  proceed- 
ings of  said  Franklin  Circuit  Court  in  the  premises,  and  appends 
hereto  a  schedule  showing  the  amount  of  judgment,  interest,  and 
costs,  and  demands  judgment  for  ^,000, 

[(^Signature  o/Attorney.y] 

Form  No.  4407. 

(Precedent  in  Long  v,  Sullivan,  21  Colo.  109.) 

[(Caption.)] 

The  plaintiff  complains  of  the  defendant,  and  alleges: 

(i)  That  on,  to-wit,  the  SOtk  day  of  October^  A.  D.  18W,  at  a  term 
of  the  district  court  then  being  holden  within  and  for  the  Second 
judicial  district  in  the  county  of  Arapahoe^  and  state  of  Colorado^  a 
judgment  was  rendered  in  favor  of  the  above-named  plaintiff  against 
one  W,  B,  Myers  and  others  for  the  sum  of  seventeen  hundred  and  seven 
dollars  and  fifty  cents  ($1,707.60),  and  seventy- five  dollars  {%76,00) 
attorneys'  fees  and  costs  of  suit,  and  that  on  the  19th  day  of  Decem- 
ber, A.  D.  18W,  the  said  W.  E.  Myers  appealed  from  said  judgment 
to  the  court  of  appeals  of  said  state. 

(3)  That  upon  said  appeal  the  said  defendant  made  and  filed  with 
the  clerk  of  the  said  district  court,  for  the  use  of  the  plaintiff,  his 
written  undertaking,  of  which  the  following  is  a  copy,  to-wit:  (Jlere 
was  set  out  verbatim  copy  of  the  bond.) 

(3)  That  the  said  tV.  E.  Myers  has  failed  to  prosecute  said  appeal, 
and  has  failed  to  pay  the  amount  of  said  judgment,  costs,  interest, 
and  damages,  and  on,  to-wit,  the  28th  day  oi  January,  A.  D.  iW2, 
proceedings  were  had  in  the  said  court  of  appeals  by  which  said  ap- 
peal was  dismissed,^  and  a  remittitur  was  issued  to  the  district  court 

1.  fleetion  S97,  Oolondo  Gods,  says:  "The  as  an  affirmance  of  the  judgment  of  the 

dismissal  of  an  appeal  may  by  order  of  trial  court."  The  appeal  herein  was  dis- 

the  court  be  made  without  prejudice  to  missed  January  28,  1892,  and  the  com- 

another  appeal  or  writ  of  error;   but  plaint  was  not  filed  until  April  11, 1892. 

unless  another  appeal  or  supersedeas  More  than   thirty  days  have  elapsed 

be  taken  or  allowed  within  thirty  days  and  the  defendant  is  liable.     Long  v.  ' 

after  such  dismissal,  the  dismissal  of  Sullivan,  ai  Colo.  X09. 
aa  appeal  or  writ  of  error  shall  operate 
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of  Arapahoe  county,  and  that  said  judgment  is  still  due  and  unpaid,^ 
to  the  damage  of  the  plaintiff  in  the  sum  of  three  thousand  dollars 
{$3j000.00y  Wherefore  the  plaintiff  demands  judgment  against  the 
said  defendant'  in  the  sum  of  three  thousand  dollars  (j^^OOO.OO)  for 
the  costs  of  this  action,  and  for  such  other  and  further  relief  as  to- 
the  court  shall  seem  proper.  [{Signature  0/  Attorney.)] 

Form  No.  4408. 

(Precedent  in  Witt  v.  Potter,  125  Mass.  360.)* 
[(^Caption.)] 

And  the  plaintiff  says  the  defendants  ^  executed  to  him  a  bond  as 
follows,  to-wit:  Bond  —  Copy.     "Know  all  men  by  these  presents ^ 

1.  An  averment  in  the  complaint  in  sufficient  in  law.  On  the  appeal  the 
a  suit  that  an  execution  had  been  defendant  claimed  that  the  declaration- 
issued  on  the  judgment  and  returned  was  defective  in  not  averring  the  ren* 
unsatisfied  is  unnecessary.  The  non-  dition  of  the  judgment  and  its  ezist- 
payment  of  the  judgment  can  be  shown  ence  in  favor  of  the  plaintiff,  the  filing, 
without  issuing  an  execution.  Tissot  of  the  petition  for  a  review  and  the 
V.  Darling,  9  Cal.  278;  Nickerson  v.  action  of  the  court  thereon,  and  the 
Chatterton,  7  Cal.  573.  approval  of  the  bond  by  a  judge  of 

2.  Borety  Siiod  Alone.  —  Under  a  pro-  the  court  in  which  the  judgment  was 
vision  of  the  civil  code  an  obligee  in  rendered.  The  court  said:  **  The  dec- 
a  bond  given  on  appeal  from  the  jus-  laration  is  evidently  upon  the  bond 
tice  of  the  peace  to  the  county  court  executed  by  all  the  defendants,  and  not 
may,  if  he  so  elects,  sue  the  surety  upon  the  judgment  rendered  against 
thereon  without  making  the  principals  the  defendant  Potter  only.  The  objec- 
parties  to  the  action;  but  having  made  tions  made  in  argument  are  to  matter 
them  parties,  and  not  having  procured  of  form  and  not  of  substance,  and 
service  of  summons  upon  them,  he  may  could  not  be  taken  otherwise  than  by 
proceed  against  the  defendant  served  demurrer,  specially  assigning  the 
as  if  he  were  the  only  defendant.  Lux  causes."  Witt  v.  Potter,  125  Mass.  360W 
V.  McLeod,  19  Colo.  465,  a  ting  Code  A  Deolaratioii  ii  Bad,  on  a  recog- 
Civ.  Proc.  (1887),  g  13.  nizance  to  prosecute  an  appeal,  whidi 

Unautboriiod  Bond.  —  A  justice  of  the  does  not  aver   that  the  recognizance 

peace,  on  conviction  of  certain  parties  was  returned  to  the  appellate  court  and 

of  the  offense  of  fraudulent  and  mali-  there   entered  of    record.     Tarbell  v. 

cious   mischief,  rendered  a  judgment  Gray,  4  Gray  (Mass.)  444,  citing  Bridge 

imposing  a  fine,  and,  in  default  of  pay-  v.  Ford,  4  Mass.  641 ;  Dodge  v.  Kellock, 

ment,  imprisonment  in  the  county  jail.  10  Me.  266;  Libby  v.  Main,  11  Me.  344; 

For  the  purpose  of  perfecting  an  appeal  People  v.  Van  Eps.  4  Wend.  (N.  Y.)- 

to  the  county   court,   the   defendants  387. 

gave  a  bond  reciting  a  money  judgment  Appeal  in  InsoWency  Frooeedingi.— ^ 
of  the  same  amount  as  the  fine,  and  See  the  declaration  in  Patrick  9. 
binding  the  sureties  to  pay,  and  setting  Rucker,  19  III.  428,  the  first,  second 
forth  substantially  the  conditions  re-  and  fifth  counts  of  which  may  be  use- 
quired  in  an  appeal  to  the  county  court  ful  to  the  pleader,  though  the  dedara- 
in  a  civil  case.  It  was  held,  in  an  ac-  tion  as  a  whole  was  held  bad  on 
tion  on  said  bond,  after  affirmance  of  demurrer.  It  should  be  observed  alsa 
the  justice's  judgment,  that  the  action  that  the  bond  should  now  run  to  the 
could  not  be  maintained,  as  the  bond  People  of  the  State  of  Illinois,  and  the 
was  not  authorized  by  statute.  People  appeal  should  be  taken  from  the  county 
V.  Cabannes,  20  Cal.  525.  court  to  the  circuit  court.     2  Starr  &.  C. 

8.  On  the  trial  defendants  asked  the  Anno.  Stat.  III.  (1896),  c.  72,  par.  26. 

judge  to  rule  that  the  action  could  not  4.  Voqjoindor,  How  Takon  AdTantegool. 

be   maintained,  because   no  cause  of  —  If  one  obligor  be  sued  alone  upon 

action  was    substantially  set  forth  as  a  joint  bond,  and  it  appears  from  the 

required   by   law.      The   judge  ruled  declaration   that  the   other  obligor  is 

that  the  declaration  was  substantially  living,  the  declaration  is  bad  upon  de- 
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That  I,  M,  W.  Potter^  of  PowruU^  in  the  State  of  Vermont^  as  princi- 
pal, and  Robert  Noble  and  M,  M.  Gaviity  of  Williamstown^  county  of 
Berkshire^  Massachusetts ^  as  sureties  to  said  Potter^  are  bound  and 
obliged  hereby  unto  Ivory  Witt^  surviving  partner  of  the  firm  of 
Alford  6*  Witt^  in  the  penal  sum  of  eight  hundred  dollars,  to  the  true 
payment  of  which  to  the  said  Witt^  his  executors,  administrators 
and  legal  representatives,  we  bind  ourselves  and  each  of  us,  our  and 
each  of  our  heirs,  executors  and  administrators.  Sealed  with  our 
seals  and  dated  this  28th  day  of  February^  A.  D.  i877.  The  condi- 
tion of  this  bond  is  such,  that  whereas  said  H,  W,  Potter  has  filed  a 
petition,  or  is  about  to  file  a  petition,  in  the  Superior  Court  for  said 
county  of  Berkshire  against  said  Ivory  fVitty  surviving  partner  of  Alford 
dr*  Witt^  to  obtain  a  review  of  a  judgment  rendered  March  17 ^  i87^,^ 
in  the  Superior  Court  *  for  said  county  of  Berkshire  against  him  the 
said  Potter^  for  damages  $5i9i.  77  and  costs  of  suit  %18,S7^\n  an  action 
of  contract,  and  to  have  said  judgment  vacated  and  set  aside;  now 
if  said  judgment  shall  not  be  vacated  upon  said  petition,  and  if  the 
said  Potter  shall  satisfy  the  same  if  not  vacated  and  all  costs  accrued 
on  any  execution  issued  therein,  or  in  case  said  judgment  is  vacated, 
if  said  Potter  shall  satisfy  any  execution  which  may  issue  in  favor  of 
said  Witt  on  any  judgment  which  may  be  rendered  in  the  review  or 
in  the  proceedings  under  said  petition,  then  this  obligation  shall  be 
void,  otherwise  to  remain  in  full  force. 

"  Signed,  sealed  and  delivered  M.  W,  Potter,     (seal' 

"in  presence  of  Robert  Noble,      (seal 

''K.  Danforth.  M.  M.  Gavitt,     (seal^ 

"i7.  T,  Tallmadger 

And  the  plaintiff  says  further  that  the  judgment  mentioned  and 
described  in  the  condition  of  the  said  bond,  to  wit,  the  judgment 
which  the  said  Major  IV,  Potter  petitioned  to  have  vacated  and  set 
aside  by  said  proceedings  in  review,  was  not  so  vacated  and  set  aside 
as  petitioned  by  said  Potter. 

And  the  plaintiff  says  that  said  Potter  has  not  paid  or  satisfied  the 
judgment  ^  nor  the  costs  of  suit  to  recover  the  same.     And  the  said 

murrer.     If  it  does  not  appear  from  judgment  of  the  justice  of  the  peace 

the  declaration  that  the  other  obligor  is  the  declaration   must  show  that    the 

living,  a  nonjoinder  can  be  taken  ad-  recognizance  was  entered  into  before 

vantage  of  only  by  plea  in  abatement,  the  justice  who  rendered  the  judgment 

Needham  v.  Heath,  17  Vt.  224.  appealed  from  or  the  declaration  may 

But  in  actions  upon  recognizances,  be  bad  upon  demurrer.     Needham  v, 

judgments,  and  other  matters  of  record,  Heath,  17  Vt.  224. 

if  it  appear  from  the  declaration  that  8.  It  is  not  necessary  to  aver,  in  a. 

there  is  another  joint  debtor  who  is  not  declaration  against  bail  for  an  appeal, 

sued,    the  nonjoinder  may  be  taken  that  the  judgment  against  the  original 

advantage  of  by  demurrer,  although  it  debtor  remains    unsatisfied.     Way  v. 

is  not  shown  that  the  other  obligor  is  Swift,  12  Vt.  300. 

still  living.     Needham  v.  Heath,  17  Vt.  For  ths  ▼alidity  of  a  Boplioatioii  to  a. 

224.  plea  in  bar  to  a  declaration  in  a  suit 

1.  The  wrong  recital  of  the  day  of  against  bail  for  an  appeal,  see  Way  v. 

the  rendition  of  the  judgment  is  fatal.  Swift,  12  Vt.  390. 

People  V.  Monroe  C.  PI.,  3  Wend.  (N.  In  an  action  on  a  bond  given  on  ap- 

Y.)  426.  peat  from  a  judgment  in   replevin  a 

S.  In  debt  upon  a  recognizance  for  replication  assignmg  as  a  breach  "  that 

the  prosecution  of  an  appeal  from  a  the  defendant  did  not  prosecute  his  ap* 
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Potter  has  not  paid  the  execution  issued  on  the  said  judgment,  and 
that  said  judgment  as  to  both  damages  and  costs  still  remains  unpaid 
and  unsatisfied. 

And  the  plaintiff  says  the  defendants  owe  him  the  amount  of  said 
judgment,  to  wit,  the  sum  of  three  hundred  and  twenty-one  dollars  and 
seventy-seven  cents  damages  and  thirteen  dollars  and  thirty-seven  cents 
costs  of  suit  and  interest  on  the  same.       [(Signature  of  Attorney.)"] 

Form  No.  4409. 

{Caption  as  in  Form  No,JlfS56,) 

John  Doe  complains  of  Richard  Roe  and  Frank  Rc^  of  a  plea  that  they 
render  unto  him  the  sum  of  one  thousand  diOXiax^^  which  to  him  they 
owe,  and  from  him  unjustly  detain,  for  this,  to-wit :  that  heretofore,  to- 
wit:  on  the  8th  day  of  yuly^  in  the  year  i8pj,  the  said  defendants,  by 
their  certain  writing  obligatory,  sealed  with  their  seals,  and  to  the 
court  now  here  shown,  the  date  whereof  is  the  day  and  year  aforesaid, 
acknowledged  themselves  to  be  held  and  firmly  bound  unto  the  said 
plaintiff  in  the  said  sum  of  one  thousand  dollars,  to  be  paid  to  the  said 
plaintiff;  to  which  said  writing  obligatory  a  condition  was  and  is  an- 
nexed, to  the  effect  following,  to-wit:  "The  condition"  (Here  set  out 
condition  in  full).  And  the  said  plaintiff  in  fact  says  that  the  said  Rich- 
ard Roe  did  not  prosecute  the  said  appeal  with  effect,  and  that  at  a 
term  of  the  Supreme  Court  of  Appeals^  held  at  Richmond  on  the  12th 
day  of  October,  ^^PSy  ^^  w^s  considered  that  the  judgment  aforesaid 
of  the  said  Circuit  Court  for  the  county  of  Albermarle,  recovered  by 
the  said  plaintiff  against  the  said  Richard  Roe ,  as- aforesaid,  for  eight 
hundred  and  twenty  dollars  damages,  and  interest  thereon,  after  the 
rate  of  six  per  centum  per  annum,  from  the  8th  day  of  July  until  paid, 
and  eighteen  dollars  costs,  be  in  all  things  affirmed,  and  that  the  said 
plaintiff  recover  against  the  said  Richard  Roe  damages  according  to 
law,  after  the  rate  of  six  per  centum  per  annum,  to  be  computed  on 
eight  hundred  and  thirty-eight  dollars  from  the  12th  day  of  October, 
iS95y  until  a  copy  of  the  said  decision  of  the  Supreme  Court  of 
Appeals  aforesaid  should  be  entered  in  the  order-book  of  the  said 
Circuit  Court,  which  the  said  plaintiff  avers  was  done  on  the  9th  day 
of  November,  iS95,  which  said  damages  should  be  in  satisfaction 
of  all  interest  during  the  time  aforesaid,  and  amount  to  the  sum  of 
two  hundred  and  twenty-nine  dollars  costs  by  the  said  plaintiff 
expended  in  defending  the  said  appeal.  And  the  said  plaintiff  avers 
that  the  said  Richard  Roe  has  not  paid  to  the  plaintiff  the  said  sum 
of  two  hundred  dollars  damages  with  interest  thereon  after  the  rate 
of  six  per  centum  per  annum,  from  the  8th  day  of  July,  i8pj,  until 
paid,  and  eighteen  dollars  costs  recovered  against  him  as  aforesaid, 
by  the  judgment  of  the  said  Circuit  Court,  and  the  said  two  hundred 
dollars  for  damages,  and  twenty-nine  dollars  costs  awarded  against  the 
said  Richard  Roe  by  the  said  Supreme  Court  of  Appeals,  or  any  part  of 

peal  with  effect  to  the  damage  of  the  Burgess  v.  Lloyd,  7  Md.  19s  ;  Tucker 

plaintiff/'  "tc,  is  sufficient  on  general  v.  State,  11   Md.  329 ;  Le  Strange  v. 

demurrer,  and  is  a  good  answer  to  a  State,  58  Md.  40 ;  Gorman  v.  Leooz,  15 

plea    of    general  performance.    Kart-  Pet*  (U.  S.)  1x5. 
haus  V,  Owings,  2  Gill  &  J.  (Md.)  430 ; 
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either  of  said  sums,  and  so  hath  broken  the  condition  aforesaid  of 
the  said  writing  obligatory;  whereby  the  writing  obligatory  aforesaid 
hath  become  forfeited,  and  an  action  hath  accrued  to  the  plaintiff  to 
demand  and  have  of  the  said  defendants  the  said  sum  of  one  thousand 
dollars  first  above  demanded. 

Yet  the  said  defendants,  although  often  requested  {concluding  as 
in  Form  No,  4^5). 

Form  No.  4410. 

(Precedent  in  Sute  v.  Dotts,  31  W.  Va.  8si.) 
[(Caption.}    (^The  declaration  in  the  usual  form  set  out  the  bond^  and 
alleged  a  breach  of  its  conditions  cls  follows i)'\ 

And  the  said  plaintiff  avers  that  said  Toliver  Dotts  has  not,  since 
the  said  dismissal  by  the  said  Supreme  Court  of  Appeals  of  West  Vir- 
gima  of  his  said  writ  of  error  aforesaid,  applied  for  and  obtained  from  * 
said  Supreme  Court  of  Appeals  of  IVest  Virginia  a,  writ  of  error  and 
supersedeas  to  the  said  judgment  rendered  on  the  6th  day  of  May, 
iS79j  by  the  Circuit  Court  of  Ritchie  county,  but  that  the  same  still 
remains  in  full  force  and  effect.  The  plaintiff  avers  that  the  amount 
of  the  judgment  so  obtained  in  the  Circuit  Court  o(  Ritchie  county  on 
the  6th  day  of  May,  i87P,  by  B,  F.  Mitchell,  sheriff,  and  administra- 
tor of  Peter  Garrett,  deceased,  of  Ritchie  county,  against  the  said 
Toliver  Dotts,  was  six  hundred  and  fifty-two  dollars  and  seventeen  cents, 
QffiSM.lJ,)  with  interest  thereon  from  the  1st  day  of  March,  i^72,  and 
%129.66  costs  by  him  expended  in  and  about  obtaining  the  said  judg- 
ment. And  the  plaintiff  avers  that  the  amount  of  costs  paid  by  and 
expended  by  the  said  plaintiff  in  defending  the  writ  of  error  in  said 
writing  obligatory  mentioned  was  %SJ^10,  and  which  costs  were  by  the 
said  Supreme  Court  of  Appeals  of  West  Virginia  awarded  against  the 
said  Toliver  Dotts,  to-wit,  by  its  order  and  mandate  of  the  12th  day  of 
June,  iSSi,  as  aforesaid,  and  which  was  entered  of  record  in  the 

order-book  of  the  Circuit  Court  of  Ritchie  county  on  the day  of 

— ^— • ,  iS8j^  And  the  plaintiff  avers  that  the  said  defendant, 
Toliver  Dotts,  has  not  paid  to  the  plaintiff  the  costs  awarded  by  the 
said  Supreme  Court  of  AppecUs  of  West  Virginia  against  him,  or  any  part 
thereof,  and  has  not  satisfied  the  judgment  of  the  Circuit  Court  of 
Ritchie  county  in  the  condition  of  said  writing  obligatory  mentioned, 
or  any  part  thereof,  but  has  wholly  neglected  and  refused,  and  still 
doth  neglect  and  refuse,  to  pay  any  of  the  sums  aforesaid,  or  any  part 
thereof,  and  so  hath  broken  the  conditions  aforesaid  of  the  said 
writing  obligatory.  \{Concluding  in  usual  manner  with  signcUure  of 
attorney^ 

1.  The  declaration  being  in  the  usual  missal  of  the  writ  of  error,  the  obligors 

form  of  a  declaration  on  a  bond  given  in  it  were  responsible  not  only  for  all 

on  obtaining  a  writ  of  error  without  a  damages  and  costs  and  fees  which  had 

supersedeas,  the  defendant  demurred ;  been  awarded  against  or  incurred  by 

bat  the  court  held  that  the  demurrer  Toliver  Dotts  when  said  writ  of  error 

was    properly   overruled,  because   the  was  dismissed,  but  also  for  the  amount 

bond  which  was  set  out  in  the  dedara-  of  the  said  judgment  against  Toliver 

tion  showed  by  its  recitals  that  a  writ  Dotts,  which  had  been  superseded  by 

of  supersedeas  must  have  been  graated.  the  order  of  the  Supreme  Court  of  Ap* 

St^e  9.  Dotts,  31  W.  Va.  819.  peals,  which  was  afterwards  dismissed, 

bond  being  forleitcd  by  the  dit-  Sute  r.  Dotto,  31  W.  Va.  819. 
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Form  No.  441  x. 

(Precedent  in  Waiburn  v,  Chenault,  43  Kan.  353.) 

[(Capfian,)]  The  plaintiff  above  named,  for  a  cause  of  action 
against  the  defendants,  A.  W,  Waiburn  and  C  F.  Drake y  says  ; 

That  at  the  regular  September  term  of  this  court,  i8<95,  on  the 
5th  day  of  October ^  iSSS,  in  a  case  then  pending  in  the  district  court 
of  Bourbon  county,  state  of  Kansas^  wherein  Francis  Tiernan  was 
plaintiff  and  the  St,  LouiSy  Fori  Scott  &*  IVichita  Railroad  Company 
was  defendant,  the  said  Francis  Tiernan  recovered  a  judgment 
against  the  said  St,  LouiSy  Fort  Scott  6^  Wichita  Railroad  Company 
I  for  the  sum  of  ^^^100,60^  and  the  costs  of  suit,  amounting  to  %5O0. 

;;  That  afterward  the  said  railroad  company  ^  took  the  case  to  the 

Ij  supreme  court  of  the  state  of  Kansas  upon  proceedings  in  error,  and 

-J  filed  a  supersedeas  bond  or  undertaking  in  said  district  court,  as 

1;  provided  by  law  in  such  cases,  to  secure  the  payment  of  said  judg- 

ment, interest  and  costs,  should  the  same  be  affirmed  in  said  pro- 
ceedings in  error  in  the  supreme  court;  upon  which  undertaking 
the  defendants  A,  W.  Waiburn  and  C,  F,  Drake  were  sureties  for 
\  said   railroad   company.      A   copy   of   said    undertaking   is   hereto 

V  annexed  marked  ^^A  "  and  made  a  part  hereof.^ 

j  Afterward,  for  a  valuable  consideration,  the  said  Francis  Tiernan 

\  assigned  and  transferred  the  said  judgment  and  said  undertaking  to 

this  plaintiff,  who  is  now  the  legal  owner  and  holder  thereof;  that 
in  the  supreme  court  such  proceedings  were  had  that  said  judgment 
was  affirmed  by  said  supreme  court,  and  the  liability  of  said  defend- 
ants thereby  accrued  upon  said  undertaking  for  the  payment  of  said 
judgment,  interest  and  costs;  that  these  defendants  and  the  railroad 
company  refused  to  pay  said  judgment,  interest  and  costs,  or  any 
part  thereof;^  that  of  the  said  judgment,  the  sum  of  $1S^65S.M 
bore  interest  at  the  rate  of  ten  per  cent,  per  annum,  and  the  sum  of 
$6,447.20  bore  interest  at  the  rate  of  seven  per  cent,  per  annum, 
from  the  date  of  rendition  thereof. 

Wherefore,  plaintiff  demands  judgment  against  defendants  for 
the  sum  of  ^0,600,  with  ten  per  cent,  interest  thereon  from  October 
5,  18^5,  and  for  costs  herein.*  [(Signature  0/  Attorney.}] 


1.  An  appeal  bond  reciting  that  one  Ing  is  not  sustainable  by  any  provisio& 

who  was  not  a  party  to  the  suit  has  of  the   code.     West  v.   Dodsworth,    z 

taken  an  appeal  is  void  upon  its  face  Disney  (Ohio)  161. 
as  against  public  policy,  and  cannot  be        8.  If  the  declaration  upon  an  appeal 

enforced.      Reid  v.  Quigley,  16  Ohio  bond  shows  that  the  original  judgment 

445.  is  not  paid  or  satisfied,  it  will  be  soffi* 

9.  The  nature  and  extent  of  the  ob-  cient  as  against  a  general  demurrer, 

ligation  should  be  alleged  in  the  peti-  even  though  it  be  not  averred  in  ex- 

tion   showing  the  facts,  amount  and  plicit  terms  that  the  defendant  did  not 

foundation    of    plaintiff's    claim.      In  pay  the  same.     Mayo  v.  Williams,  17 

an  action  for  the  recovery  of  money  Ohio  244. 

upon  an   undertaking  in  error  where        4.  The  petition  describing  in  a  gen- 

the  bond   is   referred   to  in   the   peti-  eral  way  the  undertaking,  the  action 

tion    as   **  filed   herewith  marked   A,"  in  which  it  was  given,  the  result  of  the 

and  it  becomes  necessary  to  look  be-  action,   and    the    liability   which    has 

:!;  yond  the    petition    to   the  exhibit  in  arisen  on  the    underuking,   and   ex- 

[[  order  to  discover  the  character,  amount  pressly  stating  that  an  attached  copy 

ij  and  condition  of  the  bond,  the  plead-  of  the  undertaking  is  made  a  part  of 
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4412.  BONDS  ^  UNDERTAKINGS  {ACTIONS  ON).  4412. 

{2)  Appeal  from  Judgment  for  Restitution  of  Possession  of 

Real  Property. 

Form  No.  44X3.> 
{Caption.) 

Joseph  Daggitty  plaintiff,  by  R.  C.  Crawfora^  his  attorney,  com- 
plains of  Mary  Mensch  and  Julia  A.  Baker ^  defendants,  of  a  plea 
that  they  render  to  him  ^^500  which  they  owe  to  and  unjustly 
detain  from  him,  for  that  whereas  the  said  defendants,  on  August 
fOthy  iS87,  at  Chicago,  in  the  county  of  Cook,  and  state  of  Illinois, 
by  their  certain  writing  obligatory,  bearing  date  of  that  day,  signed 
and  sealed  by  them,  jointly  and  severally  acknowledged  themselves 
to  be  held  and  firmly  bound  unto  the  plaintiff  in  the  said  sum  of 
^,500,  to  be  paid  to  the  plaintifif,  which  said  writing  obligatory  was 
and  is  subject  to  certain  conditions,  viz :   That  whereas  the  plain- 
tiff did,  on  August  16th,  iS87,  before  D.  J.  Lyon,  a  justice  of  the 
peace  in  and  for  the  county  of  Cook,  recover  judgment  against  a  cer- 
tain Mary  Mensch,  for  the  restitution  of  certain  premises,  to-wit, 
the  building  known  as  No.  988  West  Lake  Street,  in  the  city  of 
Chicago,  and  the  costs  of  such  suit,  from  which  judgment  said  Mary 
Mensch  had  taken  an  appeal  to  the  circuit  court  of  Cook  county, 
state  of  Illinois,  in  which   said  writing  obligatory  it  was  provided 
that  if  said  Mary  Mensch  should  prosecute  her  appeal  with  effect, 
and  should  pay  to  the  plaintiff  all  rent  then  due  and  that  might 
become  due  before  the  final  termination  of  the  suit,  and  all  damages 
and  loss  which  the  plaintiff  might  sustain  by  reason  of  the  withhold- 
ing of  the  premises  in  controversy,  and  by  reason  of  any  injury  done 
thereto  during  such  withholding,  together  with  all  costs  until  the 
restitution  of  the  possession  thereof  to  the  plaintiff  in  case  the  final 
judgment  from  which  the  appeal  was  taken  should  be  affirmed,  or 
the  appeal  dismissed,  then  the  said  writing  obligatory  was  to  be 
void,  otherwise  to  remain  in  full  force  and  effect;  and  that  although 
said   defendant,   Mary  Mensch,   withheld    said   premises  from   the 
plaintiff  from  May  16th,  i887,  until  or  about  December  16th,  i888, 
to-wit,  during  the  pendency  of  the  appeal  above  mentioned,  and  that 
she,  the  said  defendant,  did  not  prosecute  her  appeal  with  effect, 
but  that  on  May  26th,  i^90,  the  same  was  dismissed  for  want  of 
prosecution,  when  said  suit  was  finally  determinated  in  favor  of  this 
plaintiff,  the  appellee  therein,  by  order  of  said  circuit  court,  then 
duly  entered  of  record;^  and  that  the  rent  of  said  premises  was 

Che  petition,  is  sufficient  to  constitute  cient  to  fix  the  liability  of  the  defend- 

a  cause  of  action.     Walburn  v,  Che-  ants,   because   the  order   so  rendered 

nault,  43  Kan.  352.  might  have  been  in  favor  of  the  appel- 

1.  This  declaration   is  in  the  main  lants  in  the  original  action.     For  this 

from   the  one  in   Daggitt  v.  Mensch,  reason    a    demurrer    was    sustained. 

141  111.  395,  but  is  altered  to  meet  the  Daggitt  v.  Mensch,   141   111.  395.     See 

requirements  of  the  decision  in  that  also  O'Neil  v.  Nelson,  22  111.  App.  531. 

case.  Th«  Dismiml  of  an  Appeal  is  equiva- 

8.  The  averment  in  the  original  was  lent  to  an  affirmance  of  the  judgment. 

that  **  on  May  26,  1890,  said  suit  was  so  as  to  bind  the  sureties  on  the  appeal 

finally   terminated    by  order  of    said  bond.     Chase  v.  Berand,  29  Cal.  138; 

circuit    court    then    duly    entered    of  McConnel  v.  Swailes,  3  111.  571  ;  Har- 

record.'*    This  was  manifestly  insuffi-  rison  v.  State   Bank,   3  J.  J.   Marsh. 
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worth  and  amounted  to  the  sum  of  %l,tlO,  and  va3  and  i 
from  said  plaintiff  by  said  defendant,  Mary  Menteh^  tog 
the  interest  thereon,  and  that  the  plaintiff  has  sustained 
and  damage  by  reason  of  said  withholding,  to-wit,  the  sua 
with  interest  thereon;  and  that,  nevertheless,  said  defend 
Mtmtk,  though  often  requested,  has  not  paid  the  plainti 
sum  of  %1,T10  so  due  as  rent  of  said  premises,  or  any  part 
.nterest  thereon,  and  has  not  paid  to  the  plaintiff  said  sun 
so  due  for  loss  and  damage  sustained  by  plaintiff  by  rea 
withholding  of  said  premises,  whereby  an  action  hath  accr 
plaintiff  to  demand  of  the  said  defendants,  Mary  Mtmch 

A.  Baker,  the  said  sum  of  %l,710f  with  interest  thereon, 
mentioned.  JF.  C.  Cram/ordt  Plaintiff's  A 

(8)  Appral  from  Judgubnt  in  Foriclosuks  or  Ch 
Mortgage. 

Form  Mo.  4413. 

(Precedent  in  Hiaklc  c  Holnei.  8$  Ind.  40&) 
[{Caption  and  armnuneenunt.)] 

That  on  the  4/A  day  of  May,  1&/6,  the  plaintiff  had,  in 
action  in  which  he  was  plaintiff,  and  James  Ramey,  Dame. 
and  the  said  John  W.  Holmes  were  defendants,  recovered  a 
against  the  sa\d  fames  Hamey  aaA  Daniel  E.  Ramey,  for  tt 
$e5/.7(I,  and  a  foreclosure  of  a  chattel  mortgage  against 
defendants,  to  satisfy  said  judgment,  and  for  costs  in  sa 
toxed  at  %S»9.93;  that,  on  the  gSddaj  ot  May,  i876,  tl 
caused  an  execution  and  order  of  sale  to  be  issued  on  said 
and  decree  of  foreclosure,  directed  to  the  sheriff  of  Jaeks. 
to  satisfy  the  amount  of  principal,  interest  and  costs  due 
judgment;  that,  on  the  Slsi  day  of  October,  i878,  said  she 
tised  the  mortgaged  property  for  sale,  to  pay  said  judgn 
previously  thereto,  that  is  to  say,  on  the  Wth  day  of  0<l 
the  defendant  Holmes  had  appealed  said  cause  to  the  Supi 
by  filing  a  transcript  of  the  proceedings  therein  in  the  of 
clerk  of  said  court;  that  afterwards,  on  the  8tk  day  Noven 
an  order  was  issued  out  of  and  by  the  direction  of  th 
Court,  for  the  stay  of  all  proceedings  upon  the  judgment  : 
appealed  from  in  said  cause;  that  said  order  for  the  stay 
ceedings  was  filed  in  the  office  of  the  clerk  of  i^a^  Jack 
Court,  on  the  10th  day  of  November,  1875;  that  on  the  1. 
November,  i876,  the  said  Holmes,  with  the  defendant  Emery 
an  appeal  or  supersedeas  bond,  substantially  as  follows: 
bond  was  set  out  infull.')^ 

,KyO  376 :  FeemstcT  v.  Anderson,  6  T.  that  the  judg^nent  was  aAt 

B.  Mon,  (Ky.)  537.  But  see  contra  ficient.  There  is  no  nec« 
Gregory  v.  Obrian,  13  N.  J.  L.  11,  and  averment  that  the  order 
Drummond  v.  Musson.  74  N.  Y.  60.  the  appeal  was  filed  In   tht 

A  DMUntlon  AT<RiB(  Out  Oa  AppMl     which    it    is    taken.       Sni 
waa  Kot  rroaeoattd  and  that  the  judg-     Phelps,  12  III.  ^. 
ment  appealed  from  was  not  paid,  and         1.  The  complaint  might 
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That  thereupon  the  said  sheriff  stayed  the  sale  of  the  mortgaged 
property  upon  said  execution  and  order  of  sale,  and  on  the  ISih  day 
of  November^  i87^,  returned  the  same  unsatisfied,  after  which  all 
further  proceedings  upon  said  judgment  were  stayed  until  the 
November  term,  i87<y,  of  the  Supreme  Court,  when  said  judgment  was 
affirmed  by  that  court;  that  afterwards,  at  the  May  term,  i87d,  of  the 
Jackson  Circuit  Court,  the  opinion  and  judgment  of  the  Supreme 
Court  in  the  cause  was  spread  upon  the  proper  record  of  said  Jackson 
Circuit  Court;  that  at  the  time  the  order  of  the  Supreme  Court  staying 
all  further  proceedings  on  the  judgment  appealed  from  was  issued, 
the  mortgaged  property  included  in  the  decree  of  foreclosure  was  of 
the  value  of  %lyOOO\  that  the  defendant  Holmes  continued  in  the 
possession  and  use  of  said  mortgaged  property  from  that  time,  under 
such  order  staying  proceedings,  until  the  12th  day  o(Apri/y  iSSO^  and 
that  during  that  period  of  time,  he  so  used  and  abused  said  property 
that  it  became  comparatively  worthless  and  of  no  value  as  a  security 
for  the  judgment,  for  the  payment  of  which  it  had  been  decreed  to  be 
sold ;  that  the  other  defendants  James  Ramey  and  Daniel  E,  Ramey 
were  during  all  that  period  of  time  and  have  ever  since  continued  to  be, 
insolvent;  that  on  the  22d6sLy  oi  November^  i879y  another  execution 
and  order  of  sale  was  issued  upon  said  judgment  by  the  clerk  of  the 
Jackson  Circuit  Court  to  the  sheriff  of  said  county  of  Jackson  upon 
which  said  mortgaged  property  was  duly  advertised  and  sold  by  said 
sheriff  for  the  sum  of  $1865;  that  after  deducting  said  sum  and  certain 
other  payments  which  had  been  made  on  said  judgment,  there  was 
due  and  unpaid  thereon,  on  the  12th  day  of  Aprils  i87d,  the  sum  of 
%S02X>5^  which  sum,  with  accrued  interest,  still  remains  unpaid. 
\(J[^oncluding  with  demand  for  judgment  and  signature  of  attorney,  )\ 

(4)  Appeal  from  Judgment  for  Defendant  in  Replevin. 

Form  No.  4414. 
(Precedent  in  Shoning  v.  Coburn,  36  Neb.  76.) 
[(Ctf//iV«.)] 

The  plaintiff  complains  of  the  defendant  for  that  on  the day 

oi  August^  A.  D.  1 85^,  Charles  ^.  J/^««/ commenced  an  action  of 
replevin  in  Justice  Gustai^e  Anderson's  court,  a  justice  of  the  peace  of 
Omaha  in  and  for  Douglas  county,  Nebraska^  against  the  plaintiff,  as 

made  more  certain  and  specific  as  to  from  the  execution  of  the  bond  sued 

the  circumstances  attending  the  ezecu-  on.     H inkle  v.  Holmes,  85  Ind.  405. 

tion  and  approval  of  the  appeal  bond  In  an  Action  on  a  Term-timo  Appeal 

insult.     Hinkle  v.  Holmes,  85  Ind.  405.  Bond  conditioned  that  the  obligor  will 

This  case  differs  from  the  cases  of  prosecute  his  appeal,    the    complaint 

Ham  V,  Greve,  41  Ind.  531,  and  Bu-  assigning  as  the  sole  breach  the  non- 

chanan  v.  Milligan,  68  Ind.  118,  in  some  payment  of  the  judgment  affirmed  upon 

material  respects,  especially  in  the  fact  the  vacation  appeal  taken  after  aban- 

that  those  cases  were  upon  bonds  exe-  donment  of  the  term-time  appeal,  does 

cuted  to  perfect  appeals  taken  in  term  not  support  the  recovery  against  the 

ume  ;  and  not  to  obtain  a  supersedeas  sureties.     McKinney  v.  Hartman,  143 

after  the  close  of  the  term,  and  in  the  Ind.  224,  citing  Thomas  v.  Irwin,  90 

further  fact  that  in  this  case  a  stay  of  Ind.  557. 
proceedings  is  charged  to  have  resulted 
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iherifF,  and  toolc  from  plaintiff,  on  a  writ  of  replevin,  certain  s 
personal  property,  which  the  plaintiff  had  levied  upon  by  virtui 
execution  issued  to  him  as  sheriff  out  of  the  county  court  of  L 
:ounty,  Nebraska,  against  said  Charles  W.  Mount. 

3.   On  the  trial  of  said  cause  in  said  justice  court,  on  the 

af  August,  A.  D.  iS88,  the  justice  found  that  the  right  of  pr 
and  the  right  of  possession  was  in  this  plaintiff,  and  that  the  v; 
Baid  property  was  $fOO,  and  judgment  was  rendered  againE 
Charles  W.  Mount,  that  this  plaintiff  have  a  return  of  said  pre 
or  the  value  thereof. 

3.  The  said  Charles  IV.  Mount  did  not  return  said  properl 
appealed  said  case  to  the  district  court  oi  Douglas  county,  a 
malce  an  undertaking  to  this  plaintiff  in  the  sum  of  %i!iO,  on  tt 
day  oi  August,  1SS8,  of  which  the  following  is  a  copy:  {Here  ; 
9ut  a  copy  of  the  appeal  bond.) 

A  transcript  from  said  justice  court  was  filed  in  the  district 
at  Douglas  county  on  or  about  August  20,  A.  D.  iiS8,  as  will  t 
by  reference  to  docket  10,  page  6,  of  the  record  of  said  court. 

4.  On  the  trial  of  said  cause  in  said  court  on  the  27lh  day  ol 
\&89,  the  right  of  property  and  the  right  of  possession  of  said  pr 
was  found  to  be  in  the  defendant  William  Coburn,  sheriff,  at  th 
mencement  of  said  action,  and  that  the  value  of  said  proper 
%S00,  and  the  interest  on  the  same  was  %10.iO.  Whereupon 
mcnt  was  rendered  up  against  the  plaintiff  Charles  IV.  Mount  tt 
defendant  have  a  return  of  said  property,  or  the  value  thereof 
and  interest,  %10.Jfi. 

5.  Said  Charles  IV.  Mount  had  not  returned  nor  offered  to 
said  property. 

6.  On  the  SOth  day  of  December,  A.  D.  [559,  an  executio 
issued  to  the  sheriff  of  Douglas  county  on.  said  judgment  i 
Charles  W.  Mount,  and  returned  wholly  unsatisfied  on  the  8th 
January,  i&90. 

On  the  9th  day  oi  January,  iB90,  an  alias  execution  was 
against  said  Charles  IV.  Mount,  on  said  judgment,  and  returi 
the  Slh  day  oi  February,  i&90,  wholly  unsatisfied. 

7.  On  or  about  the  12th  Aa.y  oi  November,  ii89,  John  F.  S. 
defendant,  paid  %100  on  said  judgment. 

8.  The  plaintiff  has  sustained  damages  in  the  premises  in  tl 
of  %m.08. 

9.  The  plaintiff  therefore  prays  judgment  against  the  def 
for  the  sum  of  %li^.OS,  with  interest  on  ^lO.iO  from  the  ISii 
May,  i889,  to  the  12th  day  oi  November,  i889,  and  on  $110.4 
the  12/h  day  oi  November,  iS89,  and  costs  of  this  suit.* 

[John  T.  Cathers,  Attorney  for  the  Plain 

1,  The    pelitlon    states    a   cause    of  aralnst  Mount  and  returned  unt 

Action.     It    appears    that    the    under-  It  Shooing  has  returned  or  ol 

taking  was  given  to  the  defendant  in  return  the  property,  that  is  a  n 

error;  thai  the  judgment  of  the  justice  defense  to  which  he  is  entitled, 

was  affirmed  by  the  district  court;  that  sulEcient  on  that  point  to  allegi 

the   properly   has  not    t>een    returned  petition  that  the  property  has  \ 

»nd  that  executions  have  been  Issued  rettttned.  Shoi)ingt'.Coburn,36 
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b.  Answer  or  Plea. 
(1)  Revocation  Before  Deli  very. 

Form  No.  44x5. 

(Precedent  in  Covert  v.  Shirk,  58  Ind.  265.)  * 

[(^Tiile  of  court  and  cause^  and  commencement, )] 

1.  That  he  signed  said  bond  at  the  request  of  his  co-defendant 
Nicholas  Howard\  that,  after  signing  said  bond  and  before  the  same 
had  been  delivered  to  the  proper  justice,  he,  the  said  Covert^  went  to 
said  justice  and  told  him,  said  justice,  not  to  receive  said  bond, 
thereby  revoking  the  execution  of  the  same ;  that  afterwards,  with- 
out the  knowledge  or  consent  of  him,  said  Covert^  said  justice  did 
receive  and  file  the  same. 

2.  ( The  second  paragraph  repeats  in  substance  the  allegations  of  the 
first  paragraph^  and  then  adds ;)  That  afterwards  Nicholas  Howard 
did  present  said  bond  to  the  justice,  with  the  names  of  the  said 
Nicholas  Howard^  John  A,  Maddux  and  the  said  Covert  signed  to  the 
same,  and  the  said  justice  refused  to  receive  said  bond;  that  there- 
upon said  Howard  took  said  bond,  and  without  the  presence  of  the 
said  Coverty  and  without  his  knowledge  or  consent,  procured  the 
signature  of  one  Alexander  Hindman  to  said  bond,  and  presented 
said  bond  to  said  justice  for  his  approval,  with  the  name  of  him, 
said  Covert^  still  on  the  same;  that  thereupon  said  justice,  without 
the  knowledge  or  consent  of  him,  said  Covert^  did  take  and  approve 
said  bond. 

3.  (  The  third  paragraph  also  admits  the  signing  of  the  bond^  but  says:) 
That  he,  said  Covert^  signed  the  same  at  the  instance  and  request  of 
his  co-defendant  Nicholas  Howard\  that,  after  the  signing  of  said 
bond,  and  before  the  same  had  been  delivered  to  said  justice,  he, 
said  Covert^  went  to  said  justice,  and  told  him  not  to  receive  said 
bond  with  his  name  thereon,  thereby  revoking  and  cancelling  the 
signature  of  the  same;  that  he,  said  Covert ^  also  went  to  the  said 
Nicholas  Howard  before  he,  said  Howard^  had  filed  said  bond  with 
said  justice,  and  ordered  said  Howard  to  erase  his,  said  Covert* s^ 
name  from  said  bond,  thereby  still  further  revoking  and  cancelling 
his,  said  Coverfs,  signature  to  said  bond;  that  afterward  saXd Howard 
presented  said  bond  to  said  justice,  who,  without  the  knowledge  or 

1.   The    complaint    in    this    action  trial  in  the  appellate  court  Shirk  and 

alleged  that  Shirk  and  Emmert,  plain-  Emmert  again  recovered  a  judgment 

ti£fs,    recovered  a    judgment    against  against  the  Howards,  which  judgment 

Nicholas  and  John  S.  Howard  before  a  had  not  been  paid  and  could   not  be 

justice  of  the  peace;  that  the  Howards  collected  on  execution, 
appealed,  and  together  with  Maddux,        John  S.  Howard  was  not  served,  and 

Covert  and  Hindman  as  their  sureties  it  appearing  that  he  had  not  signed  the 

executed  an  appeal  bond,  with  the  ap-  bond  the  other  defendants  demurred 

proval  of  the  justice,  conditioned  in  the  to  the  complaint.      The  demurrer  is 

usual  form  for  the  prosecution  of  their  not  tenable  and  should  be  overruled, 

appeal   and   for  the  payment  of  any  Covert  v.  Shirk,  58  Ind.  264;  Bennett  v. 

judgment    that    might     be    rendered  Preston,  17  Ind.  291;  Berkshire  v.  Shultz, 

against  them,   a  copy  of  which  was  35  Ind.  523;  Hill  v.  Marsh,  46  Ind.  aiS; 

filed   with  the  complaint;   that  on  the  Betson  v.  State,  47  Ind.  54. 
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consent  of  him,  said  Covert,  received  and  approved  the  sam 
his,  said  Covert's,  name  still  on  the  same.  Wherefore  the  sai< 
said  he  did  not  execute  said  bond.^ 

^Conclusion  and  verification  iy  Cornelius  A.  Coverl.y] 

(8)  DiCKU  EXTINOUISUINQ  DeBT  upon  which  TBI  ACTION  J 

WAS  Brought* 

Form  No,  4416. 
(Precedent  in  Very  v.  WktklDi,  18  Ark.  546.) 
[^O^fion  and  eommencemcnf.')'] 

Because  they  say  that  heretofore,  to  wit:  on  the  l£tA 
December,  i8^7,  the  said  plaintiff  filed  his  bill  in  chancery 
circuit  court  of  the  United  States  for  Arkansas  district,  agaii 
Jonas  Levy  (wherein,  also,  by  an  amendment,  George  C.  Wali 
made  co-defendant),  and  therein  and  thereby,  amon^t  other 
prayed  to  have  an  account  taken  of  the  amount  and  balance  < 
cipal  and  interest  due  said  plaintiff  to  and  in  respect  of  tfa 
identical  writing  obligatory  and  cause  of  action,  whereon 
respect  whereof,  said  judgment  in  said  recognizance  mention 
rendered;  and  on,  and  in  respect  of  a  certain  mortgage,  gi 
the  said  Jonas  Levy  to  secure  the  payment  of  said  writing  ob 
and  interest;  and  that  saiA  Jonas  should  be  decreed  to  p 
plaintiff  such  balance  as  should  be  found  due:  and  in  default 
all  equity  of  redemption  in  the  property  mortgaged  should 
closed  and  barred,  and  that  the  mortgaged  premises  might 
to  satisfy  such  sum  as  should  be  found  due,  with  inten 
costs,  and  for  general  relief;  and  said  Jonas  was  impleaded 
court  on  and  in  respect  of  the  premises  aforesaid,  and  appea 
filed  his  answer  therein,  and  made  his  defense;  and  such  p 
ings  were  had  in  said  cause,  that  on  the  JStA  day  of  July,  iSSO 
among  other  things,  adjudged  and  decreed  by  said  court  that 
plaintiff's  agreement,  bearing  date  the  Srd  day  of  March,  184 
by  his  agent  and  attorney  in  fact,  John  L.  Davis,  with  sai 

i.  The  aniwer  is  snfflclent  on  de-       S.  The  effect  of  this  decre 

murrer.      The   executioo  of   the  bond  extinguish  the  very  debt  up< 

In  suit  waa  not  complete  until  it  was  the   judgment   at    law   was 

delivered  to  the  justice,  and  the  prac-  It  was   rendered,  as  above  i 

tical    revocation   by  Covert   made  the  subsequent    to    the    recovery 

subsequent   approval   and    acceptance  judgment,   by  •    court    of  c< 

by  the  justice  unanthoriied  and  wrong-  jurisdiction,    and    must    be 

ful  and  not  binding  on  Covert.     Covert  as  conclusive  upon   the  parti 

V.  Shirk.  58  Ind.  864;  Oneale  ».  Long,  original    judgment  (for  the  t 

4Cranch  (U.  SO60.  interest)  being  thus   satished 

That  Appelant  Did  Sot   Un  Is   not  tlnguished.   the    appeal   reco{ 

good  as   a  defense.     An   undenaking  upon  which  the  appellees  in 

on  appeal   is  an  independent  contract  were   sued,  being  but  an   in< 

on  the  pari  of  the  sureties.    Tiasoc  r,  the  judgment,  was  also  there 

Darling,  9  Cal.  %^%■,  Cunis  v.  Richards,  gulshed  pre  tanto,   and   the   : 

9  Cal,   33;    Bellinger  v.   Gardiner.  la  were  no  longer  liable  thereo 

How.    Pr.   {N.  Y.  Supreme  Ct.)  381;  payment  of  the  debt.    Very 

Shaw  V.  Tobias.  3  N.  ¥.  18S;  Tbomp'  kins,  iS  Ark.  S4& 
ton  V.  Blanchard,  3  N.  Y.  33$, 
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Levyy  whereby  he  agreed  to  receive  in  goods,  such  as  jewelry,  etc., 
the  balance  unpaid  on  the  obligation  and  mortgage  of  the  said  Jonas^ 
assigned,  to  said  plaintiff  by  Darwin  Lindsley^  to  be  delivered  to 
him,  or  any  agent  of  his,  at  Little  Rock,  Arkansas,  at  reasonable 
prices,  at  said  Little  Rock,  to  be  called  ifor  within  twelve  months 
from  the  date  of  agreement,  as  also  by  the  conduct  of  himself  and 
his  said  agent  in  the  premises,  said  plaintiff  became  bound  in  equity 
to  accept  and  receive  of  said  Jonas  Levy,  in  satisfaction  of  the  unpaid 
residue  of  the  demand  in  that  behalf  in  controversy,  goods  such  as 
were  mentioned  in,  or  contemplated  or  embraced  by,  said  agree- 
ment, if  said  Jonas  had  such  goods  at  his  residence,  store  or  place 
of  doing  business  at  Little  Rock  for  that  purpose,  ready  to  be  there 
delivered  to  said  plaintiff  or  any  agent  of  his  at  reasonable  prices, 
etc.  And  that  under  the  circumstances  said  plaintiff  was  precluded 
and  estopped  in  equity  from  repudiating  the  act  of  his  said  agent  in 
making  said  agreement;  and  that  it  was  sufficiently  proven  therein 
that  said  Jonas  did,  within  twelve  months  from  the  date  of  said  agree- 
ment of  March  8d,  iS^,  have  and  set  apart  at  his  residence  and 
place  of  doing  business,  at  Little  Rock  aforesaid,  for  the  satisfaction 
of  said  unpaid  residue  of  the  principal  and  interest  of  said  demand, 
a  sufficiency  of  goods,  etc.  as  contemplated  by  said  agreement:  and 
thenceforward  had  kept  the  same  ready  for  delivery  as  aforesaid, 
until  they  were  at  that  time  placed  in  the  hands  of  the  receiver  of 
that  court,  subject  to  the  order  and  control  of  said  court;  but  the 
value  of  the  goods  so  set  apart  not  being  sufficiently  proven,  it  was 
further  ordered  and  decreed  that  an  account  should  be  taken  of 
the  amount  of  such  unpaid  balance  of  said  demand,  on  the  Sd  of 
March,  1S44,  after  deducting  the  credits,  and  also  that  an  inventory 
and  account  should  be  taken  of  said  goods,  etc.,  so  set  apart,  and 
their  value  according  to  the  terms  of  said  agreement  on  the  Sd  day 
of  March,  18^;  and  that  the  master  should  strike  a  balance  between 
the  value  of  the  goods  so  placed  in  the  receiver's  hands,  and  such 
residue  and  balance  of  said  debt;  and  Luke  E,  Barber  Yid^  appointed 
the  master  in  said  cause  to  take  such  account  and  inventory,  and 
report  to  the  court  in  respect  thereof  —  and  such  proceedings  were 
further  had  in  said  court,  that,  heretofore,  to  wit,  on  the  29th  day 
oi  July,  iSSO,  the  master  in  chancery  in  that  court  before  then  duly 
appointed  for  that  purpose,  filed  his  report  in  that  cause,  whereby  it 
appeared  and  was  made  manifest,  that  on  the  3d  day  of  March,  iSji4, 
the  amount  due  the  plaintiff,  in  respect  of  said  writing  obligatory, 
and  interest,  was  the  sum  of  ^^002.59,  and  the  excess  in  value  of 
goods  and  property  tendered,  held  and  placed  in  the  hands  of  the 
receiver  of  that  court,  by  said  Jonas,  to  meet  and  to  pay  said  sum 
and  interest,  in  pursuance  of  an  agreement  and  contract  therefore 
made,  and  which  goods  and  property  were,  by  the  terms  of  said  con- 
tract, to  have  been  paid  and  delivered  on  the  3d  day  of  March,  18^, 
and  were  then  tendered,  and  ever  after  b^ld  in  readiness  by  said 
Jonas  for  that  purpose,  over  the  amount  ^f  such  principal  and  interest 
due  in  respect  of  said  writing  obligatory,  was  the  sum  of  %nJI^Jfi  — 
which  report  was  by  the  order  and  decree  of  said  court  confirmed  ^ 
and  in  a  further  report  of  said  master  in  chancery,  in  pursuance 
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of  an  order  of  said  court  in  that  behalf,  filed  in  said  court, 
ISth  August,  liSO,  the  said  master  set  apart  specifically  and  fix 
amount  and  value  of  the  goods  and  property  so  tendered, 
the  hands  of  the  receiver  of  said  court,  in  that  betialf  duly  appi 
of  sufficient  value  to  equal  and  pay,  and  extinguish  the  entire  t 
of  principal  and  interest  due  on  and  in  respect  of  said  coven; 
writing  obligatory,  on  the  SJ  day  of  March,  iS^^;  which  repoi 
by  said  court,  also,  in  all  things  confirmed.  And  afterwards, 
on  the  15th  day  of  August,  i&50,  in  said  court,  and  by  the  con 
tion,  decree  and  judgrasnt  of  said  court,  it  was  decreed  and  de 
among  other  things,  that  the  goods  specified  in  said  last  men 
report  of  the  master  should  be  delivered  to  the  said  plain 
demand,  by  the  receiver  of  said  court,  anti  that  said  plaintiff 
receive  the  same  in  satisfaction  and  full  discharge  of  the  : 
unpaid  on  the  said  bond  and  mortgage,  upon  which  that  si 
founded,  to  wit:  the  said  sura  of  $3,002.59,  found  to  be  di 
unpaid  on  said  bond  and  mortgage  on  said  dd  day  of  March 
and  that  the  bond  and  mortgage  aforesaid  were  discharg. 
satisfied,  and  that  by  said  satisfaction  the  property  mortgag 
absolved  and  released  from  the  lien  of  said  mortgage  and  1 
aforesaid,  and  that  the  relief  prayed  should  be  denied,  and  ll 
said  bill  should  be  and  was  thereby  dismissed;  and  that  the  pi 
(^complainant  in  that  suit)  should  pay  the  %si\^  Jonas  all  his  c 
and  about  said  suit  laid  out  and  expended,  to  be  taxed  by  the 
as  will  more  fully  and  at  large  appear  by  reference  to  said  pi 
ings,  which  decree  remains  and  stands  in  full  force  and  effect, 
anywise  reversed,  set  aside  or  annulled.  And  so  said  defc 
in  fact  say  that  the  said  judgment  of  said  circuit  and  supreme 
and  said  recognizance,  are  fully  extinguished  and  satisfied,  a 
plaintiff  by  the  decree  and  proceedings  aforesaid,  is  estopp 
debarred  from  suing  upon,  prosecuting  or  recovering  the  e 
any  part  thereof.  And  this  they  are  ready  to  verify;  wh 
they  pray  judgment,  etc.  [{^Signature  of  Alton 


Form  No.  4417. 
(Precedent  in  Johnson  v.  Flint,  34  Ala.  674,) 
[(Cafilion.) 

t.  {Thts plea  does  not  appear  in  the  reported  case ^ 
3.  For  further  plea  in  this  behalf,  the  defendants  say  tha 
said  cause  recited  in  said  bond  had  been  appealed,  as  therein 
and  was  pending  in  the  supreme  court,  and  before  the  I 
thereof,  the  said  P.  D.  Flint,  plaintiff,  and  said  R.  S.  Kl 
principal  in  said  bond,  at  Montgomery,  to  wit,  on  the  6th  c 
i857,  made  and  entered  into  a  contract  and  agreement,  of  wh 
following  is  a  copy  : 

"R.  S.  Kirk,  1  It  is  agreed  in  this  case,  that  judgment  be  i 

vs.  >     on  the  following  terms;    Four  hundred  6oVi&\ 

P.  D.  Flint.  \      be  deducted  from  the  verdict,  and   the    ju( 
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shall  be  affirmed  for  twenty  Q^  three  hundred  and  thirty-two  19-100 
dollars,  with  interest  thereon  from  the  time  of  its  rendition,  that  is, 
the  rendition  of  the  verdict;  no  other  damages,  however,  to  be 
allowed.  It  is  further  agreed,  that  the  saw  and  grist  mill,  boilers, 
machinery,  etc.,  be  the  property  of  Kirk,  the  defendant,  and  that 
Elifti  will  deliver  them  to  him,  when  called  for,  at  the  mills  where  they 
are;  the  affirmance  to  be  at  the  cost  of  Kirk\  and  if  the  mills  should 
be  burned  up,  after  this  time,  without  the  fault  of  Flinty  the  loss 
shall  b^  Kirk's." 

And  the  defendants  further  say,  that  at  the  instance  of  said  Kirk 
and  Flinty  and  without  argument  or  consideration,  the  said  supreme 
court  entered  judgment  on  said  contract  as  follows,  (Here  was  set  out 
the  judgmenf)\  and  that  no  other  judgment  or  consideration  of  said 
cause  was  had  in  said  appeal  case,  but  the  same  was  determined 
as  aforesaid.  Now  these  defendants  say,  that  they  were  only  the 
sureties  of  said  Kirk  on  said  bond;  that  said  agreement,  with 
the  proceedings  thereon  in  said  court,  was  in  the  absence  of  these 
defendants,  and  without  their  knowledge  or  consent ;  wherefore  they 
say  that  said  appeal  was  not  prosecuted  according  to  law  and  the 
terms  of  said  bond,  by  reason  of  the  interference  of  said  plaintiff, 
and  the  contract  aforesaid  with  their  principal,  without  their  assent, 
and  they  are  discharged. 

3.  And  said  defendants,  for  further  plea  in  this  behalf,  answer 
and  say,  that  they  executed  said  bond,  with  the  condition  aforesaid, 
as  sureties  for  said  Robert  S.  Kirk,  and  not  in  any  manner  otherwise; 
that  the  same  was  executed  by  them  in  the  belief  and  confidence  that 
said  judgment,  sought  to  be  reversed,  was  erroneous,  and  that  there 
was  manifest  error  in  the  record  and  proceedings  thereof,  and  that 
said  cause  was  to  be  submitted  for  the  consideration  and  judgment 
of  said  supreme  court  on  the  questions  of  law  therein  involved, 
according  to  the  law  and  practice  of  said  court,  — which  was,  that  if 
it  appeared  to  said  court  that  there  was  error  therein,  the  said  judg- 
ment should  be  reversed,  and  these  defendants  discharged  from  the 
obligation  of  said  bond;  and  if  affirmed,  that  the  said  court  should 
render  judgment  of  affirmance  against  said  Kirky  and  also  against 
these  defendants,  with  ten  per  cent,  damages,  costs  and  interest. 
And  defendants  further  say,  that  after  said  appeal,  the  said  hearing 
before  the  said  supreme  court  was  waived  by  an  agreement  between 
said  plaintiff  and  Kirky  and  it  was  agreed,  by  an  agreement  entered 
of  record,  that  a  certain  special  judgment  should  be  rendered  by  the 
court,  without  hearing  the  questions  of  law  involved;  that  in  pur- 
suance of  said  agreement,  a  judgment  was  rendered  by  said  court,  at 
its  yune  term,  iSS7,  by  the  special  consent  of  said  Flint  and  Kirk, 
that  /our  hundred  dollars  be  deducted  from  the  verdict,  and  that  the 
judgment  of  said  city  court  be  affirmed  for  thirty-three  hundred 
and  thirty-two  19-100  dollars,  with  interest  thereon  from  the  time  of 
the  rendition  of  the  verdict,  and  that  no  other  damages  be  allowed; 
and  further,  that  the  saw  and  grist  mill,  boilers,  machinery,  etc., 
described  in  the  complaint,  be  the  property  of  said  Kirk\  and  that  said 
Flint  d^Ywtv  them  to  him,  when  called  for,  at  the  mill  where  they  were, 
and  that  said  Kirk  pay  the  costs  of  the  supreme  court.    And  defend* 
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ants  further  say,  tnat  said  judgment  of  said  supreme  court 
certified  to  said  city  court;  but  that  said  supreme  court  did 
render  any  judgment  of  affirmance  as  to  said  sureties,  nor  for 
damages,  but  rendered  judgment  as  if  said  judgment  had  not  1 
superseded,  and  as  in  cases  of  reversal  so  far  as  the  said  suretie; 
concerned;  and  they  say  that  said  judgment  was  so  agreed  t 
rendered  by  said  parties,  and  not  in  any  other  manner  whatever, 
that  there  was  no  agreement  that  said  judgment  should  be  affir 
as  to  said  sureties,  nor  that  they  should  be  in  any  manner  subjectt 
debt,  damages,  or  costs;  but  said  judgment  was  against  said  . 
alone,  and  so  agreed  to  be  rendered  and  not  otherwise.  And  def 
ants  say  that,  by  reason  of  said  agreement,  said  appeal  was  not  1 
and  determined  according  to  the  terms  of  their  obligation,  ani 
provided  by  law;  and  that  such  waiver  of  trial  was  by  consen 
said  plaintiff,  and  without  the  consent  of  said  defendants;  and 
therefore  the  condition  of  said  bond  is  not  broken,  and  they  are 
liable  to  the  penalty  of  said  bond,^  nor  any  part  thereof;  all  w 
they  are  ready  to  verify,  etc.  \(^Signature  of  Attorney. 

e.  KotioD  ft>F  Sammary  Jadgment  apoo  AfSmuitlon  of  Jadgman 

FonnKo.  4418. 

(Precedent  In  Gordon  v.  ChaiianooKa  Tbird  Nat  Bank,  56  Fed-  Rep.  79 
[iCapiion.)] 

Comes  the  Third  National  Bank  of  ChatttMooga,  the  plaintiff  it 
above  entitled  cause,  and  shows  to  this  honorable  court  that  i. 

i.  If  there  had  been  nothing  beyond  Bibflltf  Is  merely  for  the  fulfUme 

■Imple  nonaction  on.  the  pan  of  Kirk  another  of  a  contract  whicb  haa 

—  a  mere  waiver  of  his  rights,  or  a  varied,  wEthout  the  consent  o 
.  failure  to  assign  or  insist  upon  errors  surety,  before  a  breach  has  occl 

—  the  sureties  would  be  without  de-  In  such  case  the  new  or  substi 
fense.  But  the  judgment  irhich  he  has  obligation  is  not  that  which  the  % 
failed  to  satisfy  was  not  the  result  of  undertook  should  be  performed 
his  simple  failure  to  prosecute  bis  suit,  the  party  who  seeks  to  make  him 
or  of  his  waiver  of  his  tights  in  the  for  the  breach  of  the  original  t 
appeal;  but  was,  on  the  contrary,  the  ment  has,  by  his  own  act,  prcve 
direct  sequence  of  a  valid  agreement,  or  at  least  waived,  its  perforn 
which  would  have  been  broken  if  he  by  binding  the  principal  oblig 
had  made  any  attempt  to  prosecute  do  something  else  in  the  place  of 
his  appeal  to  effect.  The  principal  for  which  the  surety  stipulated,  a 
obligor  was  prevented  from  proceeding  Lead.  Cas.  084;  Watriss  v.  Pier 
in  the  attempt  to  prosecute  his  suit  to  N.  H.  560;  Woodcock  v.  Oxford, 
effect  by  the  agreement  entered  into  R.  Co..  at  Eng.  L.  &  Ea.  aSg;  Sj 
between  him  and  the  obligee  without  c  Young,  6GlllftJ.(Md.)a431  Ms 
the  knowledge  and  consent  of  the  p.  Dodge,  5  Ala.  388;  Johnson  ».  : 
sureties.      By    thus    interfering,    and  34  Ala.  673. 

becoming   a    party   to   an    agreement        %.   Sureties    signing    appeal    b 

bindirlg   Kirk  not  to  prosecute  his  ap-  stay   bonds   and   delivery  bonds, 

peal.  Flint  must  be  held  to  have  waived  receiptors  under  writs  of  attachi 

the  obligations  in  his  favor  imposed  on  become  quasi   parties  to  the   pre 

(he  sureties  by  the  terms  of  their  bond,  ings    and    subject   themselves    t 

Johnson  v.  Flint,  34  Ala.  673.  Jurisdiction  of  the  court,  so  that 

The  Bnrety  will  b«  Dtaehaiwed,  at  Cou<  mary  judgments  may  be  lenden 

■Ht  Iaw,  in  alt  cases  where  his  respon-  [heir  bonds  or  recog nuances.     Gi 
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Gordon^  the  defendant,  prayed  and  obtained  a  writ  of  error  from  the 
judgment  and  proceedings  had  in  this  court  touching  said  cause  to 
the  honorable  supreme  court  of  the  United  States,  all  of  which  fully 
appears  from  the  records  of  this  court ;  that  the  defendant,  the  said 
E.  C  Gordon^  together  with  C,  C,  Harris  diti^  Milton  Humes,  did  on  the 
17th  day  of  April,  iS88y  execute  an  appeal  bond  in  manner  and  form 
as  required  by  law  in  such  cases,  in  the  full  and  just  sum  of  ten 
thousand  five  hundred  dollars,  payable  to  the  Third  National  Bank 
of  Chattanooga,  Tennessee,  etc. ;  that  said  bond,  together  with  the 
sureties  thereto,  was  approved  by  Honorable  Harry  T  Toulmin, 
district  judge.  Said  bond  is  referred  to  and  made  a  part  of  this 
application.  Petitioner  further  shows  unto  your  honor  that  said 
writ  of  error  in  the  above  entitled  cause  has  been  duly  considered, 
passed  on,  and  in  all  things  determined  and  affirmed  by  the  honor- 
able supreme  court  of  the  United  States,  as  is  shown  by  the  mandate 
of  said  supreme  court,  which  was  filed  in  this  court  on  the  6th  day  of 
June,  i8P^,  and  recorded  in  Minute  Book  1,  page  ^21,  and  is  here 
now  presented  to  this  honorable  court  as  a  part  of  this  application. 
Petitioner  prays  that  in  accordance  with  the  judgment  and  mandate 
of  the  honorable  supreme  court  of  the  United  States,  that  this  court 
order  ^  an  execution  in  manner  and  form  as  required  by  law  to  issue 
against  the  property,  goods,  and  effects  of  E,  C.  Gordon,  C  C  Har- 
ris, and  Milton  Humes  for  the  amount  of  said  judgment,  to  wit,  five 
thousand  two  hundred  and  eighty-six  dollars  and  sixty-seven  cents  with 
costs  and  interest  from  the  date  of  rendition  of  said  judgment  in  this 
court,  to  wit,  the  Hth  day  of  April,  iS88,  together  with  all  the 
damages  allowed  on  such  judgments  under  the  laws  of  the  state  of 
Alabama-,  and  that  notice  of  this  application  be  given  to  E,  C,  Gordon, 
C.  C  Harris,  and  Milton  Humes  to  show  cause,  if  any  they  have,  why 
the  prayer  of  this  petition  shall  not  be  granted.     [(Conclusion.)] 

d.  Judgment. 

Form  No.  44^9* 

(Precedent  ia  State  v,  DottB,  31  W.  Va.  894.) 

[(Caption,}] 

This  day  came  the  plaintiff  and  defendants,  by  their  attorneys, 
and  by  consent  and  agreement  the  matters  of  law  and  fact  were  sub- 
mitted to  the  court  in  lieu  of  a  jury,  upon  consideration  whereof, 

V,  Chattanooga  Third  Nat.  Bank,  56  ment  and  the  interest  thereon  from 

Fed.  Rep.  790;  Blossom  v.  Milwaukee,  date  rendered  to  this  date,  October  ji, 

etc.,  R.  Co.,  I  Wall.  (U.  S.)  655;   Bab-  189^,  and  the  further  amount  of  <;^f/^i^»- 

bitt  V.  Finn,  lOI  U.  S.  7.  dred  and  twenty-seven  dollars  {^27.00), 

1,  The  Ord«r  in  this  case  was  as  fol-  the  costs  herein,  being  in  all  seven  thou- 

lows:      *' Ordered,    adjudged   and   de-  sand  three  hundred  and  thirty-one  and 

creed,   that    the    plaintiflf,   the    Third  8s-ioo   dollars   (MtmlSj),    for   which 

National  Bank  of  Chattanooga^  recover  execution  will  issue.       This  judgment 

of  said  defendants,  E,  C.  Gordon^  prin-  was  affirmed  ekcept  as   to  the  com- 

cipal,   and    C    C,   Harris  and  Milton  pounding  of  the  interest.     Gordon  v. 

HumeSf  sureties,  the  sum  of  seven  thou-  Chattanooga  Third  Nat.  Bank,  56  Fed. 

sand  two  hundred  and  four  and  S^-ioo  Rep.  790. 
dollars   ($7,.20^.<ff),    being    said  judg- 
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he  court  is  of  opinion  and  doth  ascertain  and  determine  that 
aid  plaintiff  is  entitled  to  recover  the  sum  of  J!/Uen  Atindr^d  doW 
he  penalty  of  the  bond  sued  on,  but  to  be  discharged  by  the 
lent  of  the  sum  of  twelve  hundred  and  sixty- five  96-100  dollars,  b' 
he  amount  of  debt  and  interest  computed  to  the  8/A  day  of  N^. 
er,  i8*7;  but  this  judgment  is  subject  to  a  credit  of  %180.00, 
mount  set  forth  in  the  special  plea  filed  in  this  cause,  with  inte 
rom  January  1,  i852,  to  November  8,  iS87,  making  the  total  cr 
'^iS.OO,  including  interest,  and  also  the  further  sum  of  $3^10, 
mount  of  costs  incurred  by  the  said  plaintiff  in  his  defense  to 
aid  defendants'  appeal  in  the  Supreme  Court  of  Appeals. 

2.  Bonds  In  Arrest  and  Ball  Bonds.^ 

a.  Complaint,  Deolaration  or  Petition. 

(J)  Generally. 

1,  In  case  of  failure  to  comply  with  direction   or  proceedings  with   rei 

Ite  undertaking,  the  bail  may  be  pro-  to  whicb  the   uodertakTng  of  the 

ceded    against    by    action,   and     not  was   made;      3.   Hia   surrender  tc 

iherwise.   This  action  may  be  brought,  sheriff  of  the  county  jn  which   he 

n   a   case   where   the   order   of  arrest  arrested,   as  prescribed  in  this  ar 

ould  be  granted  only  by  the  court,  at  N.  Y.  Cbde  Civ.  Proc,  g  601. 

.ny  time  after  the   bail  have  failed  to  DtftniM. —  In  an  action  against 

omply  with  their  undertaking.   Where  it  is  a  defense  that  an  execution  ag 

he  undertaking  was  given  in  an  ac-  the  property  or  against  the  perB> 

Ion  10  recover  a  chattel,  an  action  may  the   defendant  in  the   original     a 

le    brought    thereupon,   at   any   lime  was  not  issued,  as  prescrihed  in  j 

.tter   the  return,  wholly  or  partly  un-  of  this  act;  or  that  it  was  not  issui 

atisfied,  of  an  execution  for  the  deliv-  sufficient  time  to  enable  the  shei 

ry   of   the   possession   of   the   chattel  enforce  it;  or  that  a  direction  was  g 

nth   respect    to   which   the   order    of  or  other  fraudulent  or  collusive  ir 

irresl  was  granted.     In  any  other  case,  was  used,  by  the  plaintiff  or  his  1 

in  action  cannot  be  brought,  as  pre-  oey,  to  prevent  the  service  thereof 

cribed   in    the   last   section,  until  the  Y.  Code  Civ.  Proc.,  5  S99- 

ollowing   requisites   have   been   com-  Dehot   or   Im^slult;   in    Ftoom 

ilied  with:   I.  An  execution  against  the  DaftsM.  —  The  sureties  on  a  bail 

■roperty  of  the  defendant   must  have  cannot  avail  themselves  of  a  deft 

leen  issued  to  the  sheriff  of  the  county  irregularity  in  the  process  again! 

n  which  he  was  arrested,  and  returned  principal   debtor.     The  giving   ol 

>y  that  sheriff,  wholly  or  partly  unsat-  undertaking  amounts   to   a  waiv 

sfied;    3.    An   enecution    against    the  such   defect   or  irregularity.     Kel 

>erson   of   the   defendant    must   have  McCormack,  2S  N.  ¥.  3TB ;  Grego 

leen   issued  to  the   same  sheriff,  and  Levy,  12  Barb.  (N.  Y.)  610;  Wng 

>y  him  returned,  not  less  than  fifteen  Nostrand,  94  N.  Y.  31. 

lays  after  its  receipt,  to  the  effect  that  InfolTntoy  of  Frinolpkl  is  never  . 

he    defendant    could     not    be    found  fense  in  an  action  against  balL 

rithin   his  county.     N.   V.   Code  Civ.  calf  v.  Stryker,  31   N,  Y.  255;  Le* 

Voc,  gg  sq6,  597.  Nicholas.   19  Abb.    Pr,   (N.    Y.    Si 

Ezousratian  of  Ball— Except  in   an  .  Ct.)  3S3  ;  Mannin  v.  Partridge,  14 

ction    to    recover  a  chattel,  the  bait  $99;  Beddome  v.  Holbrooke,  I  B. 

nust   be   exonerated   where   either  of  450.  note  i. 

he  following  events  occur  before  the  v<-*-fc-  u  to  Tonu  of  Bond. —  li 

xpiration  of  the  time  to  answer  in  an  absence  of  proof  of  fraudulent  in 

ction  against  them:     I.  The  death  of  sureties  cannot  avoid  the  bond  01 

he   original   defendant;     9.   His  legal  ground  that  they  were  induced  10 

ischarge  from  the  obligation  to  ren-  it  by  a  mistake  as  to  its  contents, 

er  himself   amenable  to  the  process,  duced  by  an  incorrect  statement  ol 
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Form  No.  4420. 

(Precedent  in  Condit  v,  Baldwin,  19  N.  J.  L.  144.) 

[(jCaption  and  commencement,)'] 

That  on  the  26th  July ^  18^7,  the  plaintifiF  sued  out  of  the  court  for 
the  trial  of  small  causes,  before  David  Day  Esq.  in  the  county  of 
3£ifrri5^  a  warrant,^  whereby  any  constable  of  the  county  of  Morris 
was  commanded  to  take  Timothy  Condit  and  Aaron  Baldwin^  if  they 
mig^ht  be  found  in  said  county,  and  them  safely  keep,  so  that  he 
mig^ht  have  their  bodies  forthwith  before  the  said  David  Day  ^  to  answer 
the  plaintiff  by  the  name  of  Daniel  Condit  assignee  of  Joel  W.  Condit^ 
in  a  plea  of  debt  of  one  hundred  dollars,  which  warrant  was  duly 
indorsed  with  the  sum  of  one  hundred  dollars  demanded  by  plaintiff 
and  one  dollar  sixteen  and  a  half  cents  costs,  which  warrant  was  on 
the    same  day  delivered   to  Felix  A,  Hinchman  a  constable  of  said 

jad^e  as  to  its  effect,  namely,  that  it  authorize  and  sustain  the  action,  and, 
was  simply  a  bond  for  the  appearance  D.  having  died  in  the  meantime,ordered 
of    the   debtor.     Wheaton   v.    Fay,   62  a  decree  perpetually  enjoining  the  de- 
K.  Y.  275.  fendants  therein  from  prosecuting  any 
But  where  G.  gave  a  bond  in  ne  exeat  suit,  action  or  proceeding  against   G. 
conditioned  that  one  D.  ^' shall  on  his  on  the  said   bond,  as  the  only  decree 
part  abide  and  perform  the  orders  and  that    would    accomplish    the    ends  of 
decrees   of  the  Supreme  Court  of  the  substantial  justice.     Mr.  Justice  Har- 
State    of  Rhode   Island  in   the  suit  in  Ian,  in   rendering  the  opmion   of  the 
equity  of  I.  P.  H.  and  others  against  court,  said  in  part  (i  and  2),  "all  par- 
said  r).  and  others,"  said  G.  thereafter  ties,  according  to  the  decided  prepon- 
brou^bt  a  suit  to  cancel  or  reform  said  derance  of  evidence,  intended  it   [the 
bond,  and  in  his   bill  alleged  in  sub-  bond]   at  the  time  as  an  instrument 
stance   that  said    bond   was  obtained  binding  the  sureties  for  the  appearance 
from  him  by  fraud  and  by  concealment  of  the  principal  so  as  to  be  amenable 
from    him  of  facts  he  was  entitled  to  to  the  process  and  decrees  of  the  court, 
have    communicated  to  him  before  he  upon  default  in  which,  and  not  before, 
sig^ned  said  bond;  that  he  intended  to  were  they  to  be  liable  to  pay  the  pen- 
sigrn,    and  believed  that  he  signed,  a  alty.     If  the  bond  means  more  in  law 
bond  which  simply  bound  him  for  the  than  that  —  and  counsel  in  this  court 
appearance  of  D.,  so  that  he  should  agree  that  it  does  —  the  case  is  one  of 
be  personally  amenable  to  the  process  a   mutual   mistake,  clearly  established 
and    orders  of  the  court   in   the  suit  as  to  the  legal  effect  of  the  instrument. 
broug^ht  by  H.;  that  the  execution  of  *   *   *    In  short  the  instrument  does 
the  bond  in  question  was  a  mistake;  not  express  the  thought  and  intention 
that  the  agreement  whereby,  upon  the  which  the  parties  had  at  the  time  of  its 
execution  by  D.  of  a  bond  the  writ  of  execution.     And  this   mistake  was  at- 
ne  exeat  was  to    be  discharged,   was  tended  by  circumstances    that  render 
made  without   his  knowledge  or  con-  it  inequitable   for  the  obligees   in  the 
sent,  as  was   also  the  order  of  court  bond  to  take  advantage  of  it."    Gris- 
in  pursuance  of  such  agreement,  and  wold  v.    Hazard,  141  IJ.  S.   264,  citing 
was  in  derogation  of  his  rights;  that  Snell  v.    Insurance  Co.,  98  U.  S.  90 ; 
Ws  purpose  to  become  surety  only  for  Stockbridge   Iron  Co.  v,  Hudson  Iron 
D.  s  appearance  to  answer  the  process  Co.,  102  Mass  48;  Underwood  v,  Brock- 
0/  the  court  was  well   known   at  the  man,  4  Dana  (Ky.)  316;  James  v.  Clif- 
time  to  H.  and  his  attorneys,  who  pre-  ford,  3  Ch.  Div.  791;  Canedy  v,  Marcy, 
pared  and  supervised  the  execution  of  13  Gray  (Mass.)  373;  Green  v,  Morris, 
'«e  bond;  and  that  the  writ  of  ne  exeat  etc.,  R.  Co.,  12  N.  J.  Eq.  165;  Beardsley 
^^&  Sued  out  upon  the  ground  that  D.  v.  Knight,  10  Vt.  190;  State  v,  Paup, 
'^j^   about  to  depart  from   the  state,  13  Ark.  129. 

^"^flen,  in   fact,   he  only  contemplated        1.  The  declaration  need  not  aver  that 

^''k^^  to  the  state.     Being  satisfied  an  affidavit  of  debt  was  made  before 

^Z.  ^^^    truth   of  these  allegations,  the  the  issue  of  the  writ.      Hunt  v,  Allen^ 

court    held  that  they  were  sufficient  to  22  N.  J.  L.  533. 
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county  to  be  executed;  by  virtue  whereof  on  the  ^h  Nov.  184 
said  Aaron  Baldmn  was  arrested,  the  other  defendant  not 
found  in  the  county.  And  the  said  Baldwin  being  so  arrestee 
in  the  custody  of  the  constable,  did  enter  into  bond  to  the  pla 
assignee  of  Joel  W.  Condil,  with  Moses  A.  Baldivin  ^  as  surety,  ac 
ing  to  the  statute  in  such  case  made  and  provided,  whereb; 
wherein  the  said  Aaron  Baldwin  and  Moses  A.  Baldwin,  the  di 
ants,  acknowledged  themselves  indebted  to  Daniel  Condit,  asf 
oljoel  W.  Condit,  the  plaintiff  in  this  suit,  in  the  sum  of  one  ht, 
and  one  dollars  and  sixteen  cents  and  a  half,  to  be  paid  to  th< 
Daniel  Condit  assignee  of  Joel  W.  Condit,  on  the  following  condi 
That  if  the  said  Aaron  Baldwin  should  be  and  appear  before  . 
Day,  Esq.  one  of  the  Justices  of  the  Peace  of  the  county  of  M 
at  his  office  in  Morristown,  on  the  llik  day  of  November, 
instant,  at  twa  o'clocic  in  the  d/Zfrnoon,  and  answer  unto  the 
plaint  of  the  said  Daniel  Gondii  assignee  of  Joel  W.  Condit,  the 
sdid  bond  was  to  be  void,  or  else  to  be  and  remain  in  full  fore 
virtue;  as  by  the  said  bond  sealed,  etc.  That  the  said  constat 
the  lltk  Nov.  "i^UU  in  due  form  of  law,  made  return  of  the  saic 
rant,  to  the  said  Justice,  with  the  before  recited  bond  annexec 
setting  forth  the  return  at  length.  That  the  said  Aaron  Ba. 
did  not  appear  before  the  said  David  Day,  on  the  said  11th  < 
November,  iS^i,  at  two  o'clock  in  the  a/temoon  of  said  day,  or  j 
other  time  on  the  said  lltA  day  of  November,  according  to  thi 
dition  of  the  said  bond,  but  therein  wholly  failed  and  made  dt 
whereby  the  said  writing  obligatory  became  forfeited."  By  1 
of  which  said  several  premises  an  action  hath  accrued  to  the 
tiff  to  have  and  demand  from  the  defendants,  the  said  sum  < 
hundred  and  one  dollars  and  sixteen  and  a  half  cents,'  above  dero 
[(concluding  in  the  usual  manner  with  signature  of  plaintiff's  atlcr 

Form  M*.  4431. 
(Bullitt's  Civ.  Code  Ky.  (iBgs),  530.)* 
(CrC^/wn.)    The  plaintiff,  George  Williams,  says  that  in  an  1 
brought  by  him  in  the  Lee  Circuit  Court  against  one  John  H 

1,  A  bail   bond   binds  th«  sureties  ple&d  to  the  decUration.     Co 

executing  it,  although  their  names  are  Baldwin.  19  N.  J.  L.  143. 
not  inserted  in  the  blanks  left  for  that        S,  In  this  case  it  was  held  tl 

purpose.     Combs  v.  People.  39  III.  183.  judgment  should  be  forthe  full  a 

S,  In  case  of  a  bail  l>ond,  the  general  of  the  penalty  of  the  bond, 
rule  is  that  if  a.  breach  be  assigned  in        4.  A.  Pwtttan  is  insufficient  to  h 

words  containing  the  sense  and   sub-  bail,   where  the   principkt  was  1 

stance  of  the  contract,  though  they  are  tody  under  an  order  of  arrest  a 

not  in  the  precise  words  of  such  con-  petition  did   not   allege  that  tfai 

tract,  it   is  sufficient.     Condit  v.  Bald-  was   executed   in   the   presence 

win,    19    N.   J.    L.    143.      It    was   not  sheriff  orotherofficer  authorized 

necessary  for  the  plaintiff  in  this  case  bail,  and  that  the   judgment   h 

to  allege  In  his  declaration  that  he  filed  been  paid  or  satisfied.     Jones  v. 

his   complaint    before   the   justice,    or  1  Mete.  (Ky.)  490. 
that   he   appeared    before   the   justice        ABtton    at    Commau    lAw    Can 

to    prosecute    his    complaint,   at    the  Brot^[ht  on   an   appearance   bail 

time   mentioned   in  the  bond.     If  the  The  suit   must  be  brought  In   : 

defendant  did  not  appear,  the  bond  was  ancc    with    the    statutory    proi 

forfeited;  If  he  did  appear,  be  can  so  Price  v.  Lee,  1  Bibb  (Ky.)  434- 
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:  seven  hundred  dollars  dne  from  him  to  the  plaintiff,  with  interest 
im  the  9tk  day  of  May,  i896,  the  clerk  of  said  court,  on  the  4iA 
y  of  yune,  i897,  duly  made  an  order  stating  the  names  of  the  par- 
s  to  said  action,  and  the  court  in  which  it  was  brought,  and 
£  amount  of  plaintiff's  claim  specified  in  the  affidavit  on  which 
d  order  was  issued  (namely  $7V0  with  interest  as  aforesaid), 
d  addressed  to  the  sheriflf  of  Lee  county,  and  requiring  him  to 
rest  &aSA  John  Hopkins,  and  hold  him  to  bail  in  the  sum  of  the  said 
Lim  of  the  plaintiff,  with  the  probable  costs  of  said  action,  not 
ceeding  seventy-five  dollars,  and  make  return  of  said  order  on  the 

day  of ,  r8fl7,  with  the  bail  bond.if  any  should  be  taken; 

iit   on   the day  of ,  i857,    said    sheriff  arrested  said 

>kn  Hopkins,   in  obedience  to  said  order,  and  delivered  to  him  a 

py  thereof,  and  on  the day  of ,  i897,  the  saidyMw 

Tpkins,  as  principal,  and  the  defendant  Charles  Drew,  as  his 
rety,  executed  in  the  presence  of  said  sheriff  and  delivered  to  him 
lond  to  the  plaintiff,  of  the  date  last  mentioned,  which  is  in  posses- 
in  of  the  clerk  of  said  court  and  on  file  in  the  aforesaid  action  and 
attested  copy  of  which  is  filed  herewith,^  and  in  which  the  said 
arles  Drew  a.nA  John  Hopkins  co\en&nX.&A  thai  if  judgment  should 
rendered  against  the  ^\A  John  Hopkins  in  said  action  he  would 
ider  himself  amenable  to  the  process  of  the  court  thereupon, 
ereupon  the  said  John  Hopkint -was  discharged  from  arrest;  that  as 

pears  of  record  in  said  court  on  the day  of ,  i8S7, 

udgment  was  duly  rendered  by  said  court  in  said  action  in  favor  of 
;  plaintiff  against  said  John  Hopkins  for  $700  and  interest  from  the 

day   of ,    i895,  and  costs,  which  amounted  to  fweniy' 

0  dollars;  and  on  the  ■  day  of ,   i8ff7,   the  saidyii^iv 

tpkins,  not  having  surrendered  himself,  nor  having  been  surren- 
red  by  said  Charles  Drew  to  the  sheriff  of  said  county,  and  said 
ier  of  arrest  not  having  been  vacated,  a  writ  of  capias  ad  satisfaci- 
dum  was  issued  from  said  court,  addressed  to  the  sheriff  of  said 
xatj  and  commanding  him  to  take  the  said  John  Hopkins,  if  found 
said  county,  and  have  his  body  before  the  judge  of  said  court  on 

; day  of ,  j897,  to  satisfy  the  said  judgment,  which 

s  described  in  said  writ,  and  have  then  there  said  writ,  which 

s  delivered  to  said  sheriff  on  the day  of and  by  him 

.urned  on  the  day  of ,   i887,  with  an  indorsement 

;reon  by  said  sheriff  stating  that  "the  within  named  John  Hopkins 
lot  found  within  mycounty;"and  that  said  judgment  has  not  been 
any  extent  paid  or  satisfied  by  said  defendant  or  the  said  John 
•pkins,  and  is  in  full  force  and  effect. 

■Vherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for 
en  hundred  dollars  damages  and  costs.' 

George  Harrison,  Attorney. 
Verification,) 

%.  Ball  Will  tw  Xtsunttil  by  the  death 
of  the  defendant,  or  his  removal  froiu 
reof,   need  not  aver   the   facts    set     this  state  under  process  of   law  as  a 
~       '        V.  State,  4     fngitive,  before  the  return  dav  of  the 
-""""""  served  upon  the  bail  in  the 
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(2)  Statutory  Bond. 

Form  No.  4422. ■ 

(Caption.) 

The  complaint  of  the  plaintiff  herein  by  L^wii  and  M. 
attorneys,  upon  information  and  belief"  respectfully  show! 
he  was  the  actual  and  acting  Sheriff  of  Erie  County  from  , 
lst,jS77,  Xa  January  lit,  iMO;  that  during  that  period  of  ti; 
A/ice  Doug/as  duly  commenced  an  action  against  one  IVil 
Warren,  in  the  Supreme  Court  of  New  York,  and  in  said  cour 
obtained  an  order  of  arrest  tor  said  Warren;  that  said  ordero 
was  duly  delivered  to  this  plaintiff  by  delivering  the  same  to 
his  deputies  in  charge  of  the  sheriff's  office,  for  service;  thai 
upon  or  upon  the  7th  day  oi  January,  i&79,  this  plaintiff  d 
arrest  and  imprison  said  Wiliiam  T.  Warren  upon  said  o 
arrest;  that  thereafter  and  upon  the  said  7th  day  oi  Janui 
defendant  John  M,  Bedford  and  the  defendant  Henry  H. 
did  execute  and  deliver  to  this  plaintiff  an  undertaking  in  sai< 
in  due  form  of  law  conditioned  that  the  said  William  T. 
would  at  all  times  render  himself  amenable  to  the  process 
court  during  the  progress  of  said  action  and  to  such  pro 
should  be  issued  to  enforce  the  judgment  therein,^  and  said . 

action   to  enforce  his   liability ;   or  by  order  of  court,  and  escaped  w 

the  imprisonment  of  the  defendant  in  were  consideritig  their  verdic 

the  penitentiary  ;  or  his  legal  discharge  c.  Coleman.  3  Mete.  (Ky.)  383. 
from  the  obligations  to  render  himself         Bail  are  released  from  thei 

amenable  to  the  process  of  the  court  \  tions  where  the  principal  uod 

or  by  his   surrender  to  the  sheriff  of  oiiance  is  committed  to  jail 

the  county  in   which   he  was  arrested  keepingand  then  discharged. 

in    execution    thereof,    on    or    before  Bronson,  14  B.  Mon.  (Ky.)  agi 
the  return  day  of  the  summons  in  the         1.  This  form  is  copied  from 

action  against  the  bail  or  within  such  ordsin  thecaseofHaberslrof. 

further  lime  as  the  court  in  which  the  iiS  N.  Y.  iS?. 
action   is   pending  may  allow.     If  the        S.  Although  a  defendant  ii 

defendant  be  confined   in  any  jail  of  swer   under  oath   is  not  peri 

this  state,  the  bail  will  be  exonerated  answer  upon  information  as 

by  delivering  to  the  jailer  thereof,  at  within   his    personal    Icnowle 

any  time  before  the  return  day  of  the  title  Answers  in  Code  Pi.ea[ 

summons  in  the  action  against  the  bail,  i,  p.  S33),  no  such  rule  is  app 

a  certified  copy  of  the  order  of  arrest  averments   in   the   complaint, 

and  of  the  bail  bond,  with  a  written  applied   the    rufe   would   be 

order  thereupon  to  detain  the  defend-  and  senseless.     Whether  the 

ant  in  custody  until  discharged  by  law  facts  stated  in  the  complaint  a 

from  the  action  in  which  the  bond  was  upon   information  or  knowlei 

given.     The  jailer  shall  give  a  written  equally  the  existence  of  the  I 

acknowledgment  of  the  receipt  of  the  is   averred   and    that   the   pli 

order,   which   shall   be  filed   with   the  bound  to  prove  upon  the  tri: 

original  bond.     Bullitt's  Civ.  Code  Ky.  the   form   of   the   averment   i 

(iSqs).  530.  defendant  a  matter  of  entire 

Tha  SuttiM  ar«  B*l«u*d  from  their  encc.     New  Vork  Marbled  Ire 

liability  where    the  defendant  on  the  v.  Smith,  4  Duer  (N.  V.)  363. 
day  set  in  the  recogniiance  appeared        S.  The   undertaking  was   ii 

and    pleaded,  was    put  on  trial,  was  with    the    requirements  of   G 

placed  in  the  custody  of  the  sheriff  by  the    old    code,    for    which    g 
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Phillips  did  thereby  jointly  and  severally  bind  themselves  to 
>3oever  might  be  interested  therein,  in  the  sum  of  twelve  hundred 
ars  as  the  bail  of  said  Warren;  that  said  Bedford  and  Phillips 
e  then  good  and  responsible  citizens  of  Buffalo  and  did  each  duly 
ify  to  said  undertaking  in  the  sum  of  ^,400  over  and  above 
perty  exempt  from  levy  and  sale  upon  execution;  that  upon  said 
ertaking  being  delivered  to  this  plaintiff,  said  IVarren,  Bedford 

Phillips  did  require  this  plaintiff  to  discharge  said  Warren  from 
tody  and  this  plaintiff  did  so  discharge  him  as  he  was  by  law 
ipelled  to  do;  that  a  copy  of  said  order  of  arrest  is  annexed 
eto  and  marked  Exhibit  'M  "  and  made  a  part  hereof,  and  a  copy 
iaid  undertaking  is  annexed  hereto  marked  Exhibit  "B"  and 
le  a  part  hereof. 

..nd  this  plaintiff  further  alleges  upon  information  and  belief  that 
reafter  the  said  Alice  Douglas  did  require  said  Bedford  and 
'Hips  to  further  justify  as  such  sureties  before  the  County  Judge 
Erie  county,  by  duly  serving  a  notice  of  exception  to  said  sureties, 
eto  annexed  and  made  a  part  hereof  and  marked  Exhibit  "  C," 
t  this  plaintiff  gave  due  notice  of  such  exception  to  be  given  to 
1  Bedford  and  Phillips  on  or  about /ii«aflrv  16th,  i879,  that  there- 
ir  and  prior  to  the  8th  day  of  February  said  Bedford  and  Phillips 

duly  agree  that  they  would  further  justify  before  the  County 
ge  of  Erie  county  at  his  office  upon  the  5/Adayof  February,  i87P; 
t  E.  C.  Hawks  was  attorney  for  said  Bedford  and  Phillips  in  all 
aid  proceedings;  that  upon  said  J'M  Az.y  oi  February,  i87S,  the 
»rney  of  said  Alice  Douglas  duly  appeared  before  tlie  County 
ge  of  Erie  County  at  his  office  at  the  time  appointed  for  said 
ification,  but  the  said  Bedford  and  Phillips  did  not  so  appear,  and 
1  Bedford  a.r\A  Phillips  wholly  failed  to  appear  or  to  justify  before 
I  Erie  County  Judge,  whereby  this  plaintiff  against  his  desire  or 
sent  became  bail  of  said  Warren  by  virtue  of  law.  That  there- 
;r  and  upon  the  7th  day  of  March,  i879,  said  Alice  Douglas  duly 
jvered  a  judgment  ^  against  said  William  T.  Warren,  in  said  action 
inst  him,  for  %12^.06,  and  upon  the  same  day  said  Alice  Douglas 
f  issued  and  placed  in  the  hands  of  this  plaintiff  an  execution 
n  said  judgment  for  said  sum  of  money  against  the  property  of 
1  William  T  Warren,  but  this  plaintiff  with  due  dihgence  being 
ble  to  find  any  property  of  said  Warren  out  of  which  to  make 
1  execution,  did  return  the  same  wholly  unsatisfied  to  the  Erie 
inty  Clerk's  office  on  the  ISth  day  of  March,  i87P;  that  upon  the 

present  code  it  a  subaiitute.  The  provision,  therefore,  did  aot  add  to 
lition  embraced  in  ihe  undertak-  or  aflect  the  liabilitj  of  Ihe  defend- 
in  excess  of  the  statutory  require-  ant  or  his  sureties  after  judg-ment  ren- 
t  is  therefore  that  the  defendant  dered.  Therefore  it  may  be  treated  as 
1  render  himself  amenable  to  the  surplusage  and  the  legal  quality  of 
ess  of  Ibe  court  during  the  pen-  the  instrument  is  not  vitiated.  Haber- 
:y  of  the  action.  The  statute  re-  scro  v.  Bedford,  llS  N.  V.  187. 
ed  Warren  to  give  an  undertaking  1.  The  complaint  muse  allege  a  re- 
titioned  that  he  would  render  him-  covery  of  a  judgment  in  the  action  Id 

amenable   to  any  mandate  issued  which     the     undertaking   was    given, 

inforce  a   final   judgment    against  Moses  v.    Waterbury   Button   Co..   37 

in  the  action.     The  unauthorized  N.  Y,  Super.  Ct.  393. 
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nth  day  of  March,  i&79,  said  Alice  Douglas  duly  issued  a 
execution  against  said  Warren,  upon  said  judgment,  and  placed 
the  hands  of  this  plaintiff,  who  returned  the  said  body  executic 
the  Mrie  County  Clerk's  office,  upon  the  3d  day  of  April, 
defendant  not  found  and  no  property  to  satisfy  execution,  bet 
he  was  not  able  to  find  the  said  IVtlliam  T.  Warren  in  Erie  coi 
said  Bedford  &  Pkiiiipi  having  removed,  or  caused  the  removal  of 
Warren  from  Erie  County  to  Broome  County,  prior  to  the 
said  body  execution  was  issued,  where  the  said  Warren  was  wh' 
was  returned,  and  there  was  no  property  out  of  which  to  satisfy 
judgment;  that  said  ^^i^errf and /"MZ/^i  wholly  failed  to  kee[ 
condition  of  said  undertaking  by  rendering  said  Warren  amei 
to  the  process  of  said  court  in  said  action  and  upon  said  judge 

That  thereafter  and  upon  or  about  the  lOth  day  of  April, 
the  said  Alice  Douglas  did  commence  an  action  against  this  pla 
in  the  Supreme  Court  for  the  amount  of  said  judgment;  that  t 
upon  this  plaintiff  duly  notified  said  Bedford  and  Phillips  o 
pendency  of  said  action,  whereupon  they  did  request  this  plai 
by  his  counsel,  to  make  defense  of  said  suit,  and  they  would  in 
Dify  him  therefor,  and  this  plaintiff  did  make  defense  of  said 
to  the  best  of  his  ability,  relying  on  the  said  promise  of  the 
Bedford  And  Phillips,  but  this  plaintiff  was  unsuccessful  therein 
said  action  resulted  in  a  judgment  of  said  court  against  this  pla 
and  in  favor  of  said  Alice  Douglas,  duly  entered  in  Erie  Cc 
Clerk's  office,  Jan'y  9/A,  j88S,  for  ^,005.38,  and  May  Slsl,  iS8. 
^^.^  additional,  which  this  plaintiff  has  since  been  compelli 
and  has  paid;  that  this  plaintiff  was  also  compelled  to  employ  < 
sel  in  said  action  at  the  request  of  said  Bedford  and  Phillips 
expense,  and  he  thereby  incurred  a  liability  to  said  counsel  for 
ices  therein,  of  about  %1,S00,  and  paid  Other  costs  and  expi 
therein  amounting  to  about  ^00. 

That  by  reason  of  the  omission  of  said  Bedford  and  Phtlii^ 
justify,  or  to  procure  other  bail  who  could  and  would  justify  in 
place  and  stead,  this  plaintiff  has  sustained  damages  in  the  st 
^,161.80,  and  interest  thereon  from  said  yan'y,  iS83,  and  May 
iSS4^  respectively  aforesaid,  and  by  reason  of  said  request  to  di 
said  action,  and  expense  incurred  in  the  defense  thereof,  the  fu 
damage  of  about  $2,J00,  which  they  have  refused  to  pay  him 
demand  made  therefor  of  them. 

That  the  acts  stated  to  have  been  performed  by  this  pla 
herein,  were  performed  by  his  agents,  attorneys,  deputies,  an< 
acts  stated  to  have  been  performed  by  defendant  by  them  or 
lawful  attorney  and  the  acts  stated  to  have  been  performe 
said  Alice  Douglas  were  performed  by  her  and  her  agents 
attorneys. 

That  upon  notice  to  all  parties  interested  in  the  proceedings  h 
the  Superior  Court  of  Buffalo,  upon  petition  showing  all  said  1 
duly  made  an  order  on  the  10th  day  of  November,  i85^  permi 
plaintiff  to  maintain  this  action  against  the  defendants  in  his 
name  and  behalf. 

Wherefore  plaintiff  demands   judgment  against  said  defent 
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-  $i,SS1.80  with  iDterest  on  the  various  amouats  from  the  dates  as 
)re5aid,  and  costs  of  this  action. 

Lewis  &•  Moot, 

Plaintiff's  Attorneys, 
U  Court  St.,  Buffalo,  N.  Y. 

(8)  On  Prison  Bounds  Bond. 
Form  Ho.  4423. 
(N.  Chip.  (Vi.)  353.) 
[(^Commetuement  of  wri/)]  To  answer  to  Simon  Sears,  of  Rutland 
the  county  of  Rutland,  assignee  oi  John  Doe,  sheriff  of  said  county, 
a  plea,  that  to  the  said  Simon  the  said  Richard  Roe  render  the  sum 
£,100  lawful  money,  which  he  owes  and  unjustly  detains  for  this, 
wit,  that,  whereas,  at  a  county  court  holden  at  Rutland,  in  and  for 
:  county  of  Rutland,  on  the  Sd  day  of  Nmember,  in  the  year  of  our 
rd  1791,  the  said  Simon  by  the  consideration  of  said  court,  recov- 
id  judgment  against  Timothy  Rolls,  of  Ira,  in  said  county,  for  the 
n  of  £B0  lawful  money,  for  his  damages  which  he  had  sustained 
reason  of  the  non-performance  of  certain  promises,  and  for  the 
n  of  £4.-10-6  for  his  costs,  in  and  about  his  suit  in  that  behalf  laid 
:  and  expended;  and  afterwards,  to  wit,  at  Rutland  aforesaid,  on 
:  &5M  day  of  November,  in  the  year  of  our  Lord  1791,  aforesaid, 
;  said  Simon  took  out  a  writ  of  execution  against  the  said  Timotky, 
due  form  of  law,  on  the  judgment  aforesaid,  dated  the  day  and 
ir  last  aforesaid,  signed  by  Frank  Ray,  clerk  of  said  court,  and 
urnable  within  80  days  from  the  date  aforesaid,  and  delivered  said 
it  of  execution  lo  John  Doe,  then  and  still  sheriff  of  said  county,  to 
y,  serve,  and  return,  according  to  law;  and  afterwards,  to  wit,  at 
C/avi^  aforesaid,  on  the  Si/ day  of  January,  in  the  year  of  our  Lord 
)2,  the  said  John  Doe,  then  being  sheriff  as  aforesaid,  for  want  of 
xls,  and  estate  of  the  said  Timothy,  whereof  to  levy  the  debt  afore* 
d,  by  virtue  of  said  writ  of  execution,  and  according  to  the  pre- 
)t  thereof,  arrested  and  took  the  body  of  the  said  Timothy,  and 
1  committed  to  the  gaol  of  said  county,  within  the  said  prison, 
;il  he  should  pay  and  satisfy  to  the  said  Simon,  his  damages  and 
its  aforesaid,  as  by  the  said  writ  he  was  commanded;  the  said 
hn  Doe,  then  and  still  being,  by  virtue  of  his  said  office  of  sheriff 
said  county,  keeper  of  the  aforesaid  prison;  and  the  said  Timothy 
ng  so  imprisoned,  in  the  custody  of  said  sheriff,  within  said  prison, 
the  debt  of  the  said  Simon,  as  aforesaid,  was  afterward,  to  wit,  at 
tiand  aforesaid,  on  the  day  and  year  last  aforesaid,  admitted  to 
:  liberties  of  said  prison,  by  the  sheriff  aforesaid,  and  on  that 
^asion,  and  as  security  for  the  said  Timothy  to  indemnify  the  said 
iriff,  against  any  escape,  or  other  unlawful  act  of  the  said  Simon, 
ereby  the  said  sheriff  should  be  subjected  to  damages,  by  reason 
the  said  Timothy  being  admitted  to  the  liberties  of  the  prison  as 
resaid,  the  said  Richard,  by  his  cerUin  writing  obligatory,  signed 
h  his  hand,  and  seated  with  his  seal  (and  ready  to  be  shown  to  the 
irt)  the  date  whereof  is  the  same  day  and  year  last  aforesaid, 
ame  holden,  and  firmly  bound,  to  the  said  John  Doe,  then  and 
1  sheriff,  as  aforesaid,  ta  the  sum  of  £100  lawful  money,  to  be 
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paid  to  the  said  sheriff,  or  to  his  assies,  when  he  should  I 
wards  thereunto  requested,  under  the  following  condition:- 
said  Richard  should  indemnify  and  save  harmless,  the  said 
against  any  escape  of  the  said  Timothy,  then  a  prisoner,  for  t 
aforesaid,  and  against  any  other  unlawful  act  of  the  said 
whereby  the  said  sheriff  might  be  subjected  to  damages  in  tt 
ises,  by  occasion  of  the  said  Timothy  being  admitted  to  the 
of  the  said  prison,  as  aforesaid,  then  the  said  writing  oljlig; 
be  void,  otherwise  of  force;  as  by  the  said  writing  obligat 
the  condition  thereof,  (relation  thereto  being  had)  will  mc 
and  at  large  appear;  and  the  said  Simon  saith,  that  after  th 
sion  of  the  said  Timothy  to  the  liberties  of  the  prison  as  al 
and  after  the  making  of  the  said  writing  obligatory,  to 
sheriff  by  the  said  Richard,  as  aforesaid,  to  wit,  at  Rutland,  a 
on  the  10th  day  oi  January,  in  the  year  of  our  Lord  1785, 
Timothy,  having  never  paid  to  the  said  Simon  his  debt,  as  aj 
nor  been,  in  any  way,  legally  liberated  or  discharged  f 
imprisonment,  aforesaid,  for  the  debt  of  the  said  Timothy, ; 
said,  did  escape  from  the  said  prison,  and  the  liberties  thei 
go  at  large,  whither  he  would;  whereby  the  said  sheriff  bet 
ble,  to  pay  to  the  said  Simon,  his  debt  aforesaid,  for  which 
Timothy  was  committed  to  prison,  as  aforesaid,  and  was  ther 
jected  to  loss  and  damage  ;  by  reason  whereof,  the  writing 
tory,  aforesaid,  became  forfeited.  And,  whereas  the  said  J 
so  being  sheriff,  as  aforesaid,  afterwards,  and  before  the  paj 
the  said  jQlOO  contained  in  the  said  writing  obligatory,  or 
thereof,  to  wit,  on  the  6th  day  of  February,  in  the  year  of  t 
n9S,  at  Rutland  aforesaid,  at  the  request  of  the  said  Si 
creditor,  for  whose  debt  the  said  Timothy  was  committed  tc 
as  aforesaid,  according  to  the  form,  force,  and  effect  of  thi 
in  such  case  made  and  provided,  in  due  manner,  assign  and 
the  said  writing  obligatory,  to  the  said  Simon  by  writing,  u 
hand  and  seal  of  the  said  sheriff,  endorsed  on  the  said  writin] 
tory,  as  by  the  said  assignment  endorsed  on  the  said 
obligatory,  and  ready  to  be  shewn  to  the  court,  the  date  wl 
the  day  and  year  last  aforesaid,  more  fully  appears;  by  r 
which  said  premises,  and  by  force  of  the  statute  in  such  ca 
and  provided,  an  action  hath  accrued  to  the  said  Simon,  as 
of  the  said  John  Doe,  sheriff,  as  aforesaid,  to  have  and  re 
the  said  Richard,  the  aforesaid  sum  of  £100;  yet  the  said 
although  often  thereto  requested,  and  demanded,  hath  ne 
the  said  sum  of  £100  or  any  part  thereof,  to  the  said  sherif 
the  said  assignment;  or  to  the  said  Simon,  since  the  assi 
but  hitherto  hath  refused  to  pay  the  same  to  the  said  sheri 
the  said  Simon,  and  still  doth  refuse  to  pay  the  same  to 
Simon,  to  his  damage  \(confludi>tg  in  the  usual  manner. ')\ 

Form  No.  4424. 
(Precedent  to  Dojile  v.  Boyle,  19  Kan.  t6o.) 
liCaption.-)-\ 
The  plaintiff  shows  to  the  court,  and  alleges,  that  on  the  J 
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't,  t874i  he  obtained  a  judgment  by  the  consideration  of  the  dis- 
t  court  of  Saiine  county,  duly  rendered  against  one  James  Quinn, 
iie  sum  of  $770,  and  the  further  sum  of  ^56.60  costs  of  said  suit, 
interest  on  said  judgment  from  the  date  thereof  at  the  rate  of 
per  cent,  per  annum;  that  on  the  10th  of  said/ww,  by  the  con- 
ration  of  said  court,  plaintiff  obtained  an  execution  against  the 
ion  of  the  saM  James  Quinn,  on  said  judgment,  which  said  esecu- 
against  the  person  was  duly  issued  and  directed  and  delivered 
he  sheriff  of  said  Saline  county ;  that  said  sheriff  by  virtue  of  said 
:ution,  afterwards  on  the  llth  day  of  said  Jutu,  at  2  o'clock  P.  M. 
aid  day,  arrested  the  salxA  James  Quinn  in  said  county  of  Saline; 
;  the  said  James  Quinn,  and  the  said  John  Doyle  and  L.  J.  Grant, 
;ndants  herein,  as  his  sureties,  afterwards  on  the  llth  of  said  June^ 
'our  o'clock  p.  M.  of  said  day,  the  saidyaww  Quinn  being  then 
he  custody  of  said  sheriff  as  a  prisoner  as  aforesaid,  in  Saline 
nty,  made  and  executed  an  undertaking  which  was  approved  by 
said  sheriff,  and  the  said  defendants,  under  their  hands,  thereby 
enanted  and  agreed  with  the  plaintiff  that  if  the  said  James  Quinn 
aid  go  beyond  the  prison  bounds,  to  wit,  beyond  the  boundary  of 
said  Saline  county,  before  being  discharged  according  to  law, 
f,  the  said  sureties,  would  pay  to  Hugh  Boyle,  the  plaintiff  herein, 
said  sum  of  (770,  said  judgment,  together  with  %56.60  costs 
rein,  and  all  costs  that  should  accrue  on  said  judgment,  and  inter- 
on  said  judgment;  that  by  reason  of  said  bond  so  given  and 
roved,  the  sa,id  James  Quinn  was  by  said  sheriff"  released  from 
1  custody,  and  aihiwed  to  go  without  hinderance  from  said  impris- 
lent;  that  on  the  12tA  day  oi  July,  i87^  the  said  James  Quinn 
It  beyond  said  prison  bounds,  and  left  the  said  county  of  Saline 
parts  unknown,  before  being  discharged  according  to  law ;  that 
aart  of  said  judgment  has  ever  been  paid;  that  a  copy  of  said 
ertaking  is  hereto  attached  and  made  a  part  of  this  petition; 
:  said  plaintiff,  on  the  ISth  day  of  said  July,  caused  an  execution  to 
ssued  on  said  judgment,  and  delivered  to  the  sheriff  of  said  Saline 
Qty,  which  was  afterward  duly  returned  wholly  unsatisfied, 
erefore,  plaintiff  prays  judgment  against  the  said  defendants  for 
sum  of  %826.60,  and  interest  thereon  at  the  rate  of  ten  per  cent, 
annum  from  the  Sii  day  oi  June,  i87^  with  costs  of  suit  and 
ection.^ 

[(Signature  of  Attorney, ')\ 

(4)  When  Bond  Held  a  Cohmon-law  Agreement. 

This   petition   shows   a   sufficient  tbe  threshold  of  tbe  jail,  and  there  is 

le  of  action.     The  objection  to   it  no  good  reason  for  limiting  the  mean. 

that  the  undertaking,  which  was  ing  of  the  word  imprison  to  actual  con- 
ed  in  the  petition,  did  not  show  finement   in   the   jail,  but   it   may   be 

the  party  for  whom  it  was  given  construed  fairly  as  denoting  the  actual 

actually  in  jail,  but  from  the  mo-  detention  by  the  sheriff  under  the  writ, 

It  of  arrest  until  the  final  discharge  and  when  a  debtor  is  so  seized  and 

debtor   is   in   the   custody   of   the  held  he  is,  in  the  language  of  the  stal- 

iS,   and   is  equally  in  big  custody  ule.  one  "imprisoned  under  the  pr»- 

ther  before  or  after  he  has  crossed  visions  of  this  article." 
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Fona  No.  4425.1 
{Cafititm.) 

The  plaintiff  complaining  of  the  defendant,  by  this  its 
complaint  alleges  as  follows; 

I.  That  the  plaintiff  is  a  corporation  duly  organized  am 
under  and  pursuant  to  the  laws  of  the  State  of  Ntw  York. 

II.  That  on  the  6th  day  of  April,  i&SS,  at  the  City  of  A 
under  an  order  of  arrest  theretofore  duly  granted  by  a  Jud 
Court  against  one  William  W.  Helt  in  an  action  trough 
Court  by  this  plaintiff  against  the  said  William  W.  Helt, 
said  action  the  said  William  W.  Holt  was  duly  arreste 
Sheriff  of  the  City  and  County  of  New  York. 

III.  That  on  the  said  (JM  day  of  April,  i8*«,  at  the  Ci1 
York,  the  defendant,  as  the  bait  of  the  said  William 
executed  a  written  undertaking  pursuant  to  law,  of  which 
annexed  as  part  of  this  complaint,  that  the  said  Willian 
should  at  all  times  render  himself  amenable  to  any  p 
mandate  which  may  be  issued  to  enforce  a  final  judgmer 
him  in  the  action;  that  at  the  special  instance  and  requi 
defendant  herein,  viz.,  Anna  J.  A.  Stirling,  the  plaintiff  1 
cepted  said  undertaking  and  agreement  with  herself  only 
and  that  thereupon,  in  consideration  of  said  acceptanc 
plaintiff's  promise  to  release  and  discharge  from  arrest 
William  W,  Holt,  the  said  defendant  promised  and  agree' 
perform  and  abide  by  the  terms  and  conditions  of  the  » 
taking  and  agreement,  and  that  in  pursuance  and  consid 
the  said  promise,  agreement  and  undertaking  of  defendant 
did  discharge  and  release  the  said  William  W.  Holt  {roc 
and  arrest.' 

IV.  That  on  the  C7M  day  of  May,  iS8$,  judgment  in  si 
was  duly  given  by  said  Court  against  the  said  William  W. 
for  the  pUintiff  for  %lS,8e9.j^,^  which  said  judgment  has 

1.  This    torm    la    copied    from    the  founded   upon   a   aulBcient 

records  in  the  case  of  Carr  v.  Sterling,  tion  if  the  proceedings  arc 

114  N.  Y,  558.  voluntary,  will   be  binding 

S.  The    undertaking    had     but    one  mon-ian  obligation,   althoi 

suretf ,  and  did  not  conform  to  the  pro-  quired  by  any  statute  or  coi 

visions  of  Ibe  code;  a.nd  the  plaintiff  a  8ta.tulc  which  docs  rcquirt 

does  not  claim  to  recover  on   it  as  a  &  Eng.  Encyc.  of  L.  (id  e< 

statutory  undertaking,  but  as  an  agree-  the  cases  there  cited, 
ment  which  is  good  at  common  law.         3.  The   complaint   in   thi 

The   mistake   of   entitling   the   under-  which  the  undertaking  wa 

taking  in   the    supreme    court,   when  manded  judgment  for  $7,0 

the   action    is   in   the    superior  court,  defendant    not    appearing, 

does  not  invalidate  it.     As  an  agree-  plaint   was   amended    ex  j 

ment  it  was  not  necessary  that  it  should  mand    $13,618.66,   and    jut 

be  entitled,  and.  the  words   "  Supreme  that  amount  was  entered. 

Court"  may  properly  be  treated  as  sur-  defendant  in   the  action  ii 

ptusagc.   Carrf.  Sterling,ii4N.Y.56i.  complaint  was  amended  t 

A  bond,  given  in  the  course  of  judi-  to  notice  of  motion  to  am 

cial    proceedings,    conditioned    to    do  to    give    notice    was    an 

some  act    in   accordance   with    or    in  which  would  not  operate  la 

consequence   of   such   proceedings,   is  judgment  void,  but  It  won 
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d,  and  there  remains  due  tipon  the  same  from  the  said  Holt  to 

plaintiff  the  sum  mentioned. 

T.  That  on  the  ii9ih  day  of  Nffvtmher,  iS8X,  execution  thereon 
(  duly  and  properly  issued  to  the  Sheriff  of  the  City  and  County 
VeTtf  York,  against  the  property  of  the  said  William  W.  Holt,  and 

said  Sheriff  has  returned  the  said  execution  wholly  unsatisfied, 
I  the  same  remains  wholly  unpaid. 

'hat  thereafter,  on  the  7th  day  of  December,  iBSS,  an  execution 
the  same  judgment  was  duly  issued  to  the  said  Sheriff,  and  was 
n  received  by  bim  against  the  person  of  the  said  William  JV. 
It. 

'hat  on  the  J(7M  day  of  the  said  December,  the  said  execution 
Inst  the  person  was  duly  returned  "  not  found  "  and  said  William 
Moll  has  not  rendered  himself  amenable  to  the  mandate  of  the 
lit  which  was  issued  against  him,  to  enforce  final  judgment 
inst  him  in  this  action,  and  no  part  of  said  judgment  or  the 
ney  due  thereby  has  been  paid  to  or  received  by  plaintiC,  except 

therefore  the  plaintiff  demands  judgment  against  the  defendant 
the  sum  of  ($7,500)  seven  tkotisand  five  hundred  dollars,  besides 
ts  and  disbursements  of  this  action. 

John  L.  Logan, 

Att'y  for  Plaintiff. 

(6)  On  Lost  Recognizance. 

FonnNo.  4426. 
(Precedent  in  People  v.  Deooii,  4  Mich.  609.) 
'■aption  and  commencemeni. )] 

"or  that  whereas,  the  said  defendants  on  or  about  the  tSth  day  of 
iember,  i&Sl,  at,  etc.,  came  personally  before  Ahira  G.  Eastman, 

d  natil  set  aside  or  ameaded,  and  vould   discharge  the   defendant  from 

plaintiff  herein  has  a  right  lo  sue  liability.     Toles  v.  Adee,  qi  N.  Y.  571; 

:he  undertaking.     Carr  c.  Sterling,  Craig  v.   Parlcis,  40   K.   Y.   iSi;   New 

N.  Y.  561;  Bensel  v.  Lynch,  44  N.  York  Northern  Ina.  Co,  v.  Wright,  76 

i6a  ;  Jcwett  v.  Crane,  35  Barb.  (N.  N.  Y,  445  :  McMurray  v.  Noyes,  7a  N. 

ao8-  V.  533;  Carr  v.  Sterling,  114  N.  Y.  561. 

The  judgment  naa  entered  on  the        But    the    defendant    requested     the 

I  day  of  May,  1S82,  and  an  execu-  plaintifTs  attorney  not  to  press  or  par- 

against  the    properly  was  issued  sue  Holt  in  the  matter.     The  only  wajr 

the   39lh  day  of   November,   iSSa,  in  irhich  he  could  be  pressed  or  pursued 

that  against  the  body  on  the  7tb  in   that  action  was  by  the  issuing  of 

of  December,   1883.  more  than  a  the  executions  against  his  property  and 

r   and    a    half    afterwards.      Holt  person.      The  request  was,   therefore, 

aincd   in   the   vicinity   for   a   long  in  eftec!,  not  to  issue  the  executions; 

:  after  the  entry  of  judgment,  and  and  It  appears  to  have  been  understood 

the   execution    against   his   body  by  the  plaintiffs  attorney,  for  he  lesti- 

1  issued  he  could  have  been  taken  lied  that  the  delay  in  issuing  theexecu- 

eon,   but   at   the  time  that  it  was  tion  was  on  account  of  the  request  of 

ed  he  had  departed  from  the  county  the  defendant.     This  amounted  loan 

could    not   be   found.      This,  un-  excuse  for  the   laches  complained  of, 

bt«dly,    amounts   to   laches   which  Carr  v.  Sterling,  114  K.  Y.  53S. 
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a  circuit  court  commissioner  for  said  county  of  Lenawet,  , 
and  there,  before  said  commissioner,  in  pursuance  of  the  s 
such  case  made  and  provided,  by  a  certain  recognizance  in 
their  own  proper  hands  being  thereunto  subscribed,  ackD< 
themselves  to  be  indebted  to  the  people  of  the  state  of  Mi 
the  sum  of  five  hundred  dollars,  and  did  then  and  there  con 
said  sum  should  be  made  of  their  goods  and  chattels,  lands  i 
ments  to  the  use  of  the  said  plaintifFs,  if  default  should  be 
the  condition,  that  the  said  SethP.  Benson^  junior,  should 
ally  appear  at  the  then  next  term  of  the  circuit  court  for  th 
of  Lenawee,  to  be  held,  eU.,  then  and  there  to  answer  to  ■ 
indictment  depending  against  him,  the  said  Benson,  for  larc 
then  and  there  to  abide  the  order  of  the  said  circuit  cou 
said  commissioner,  then  and  there  having  competent  auti 
take  such  recognizance,  which  said  recognizance  was  duly  i 
the  clerk  of  said  court,  previous  to  the  said  next  regular 
said  court.'  Which  said  recognizance  and  the  said  indictmi 
been  heretofore  destroyed  by  fire,  by  the  burning  of  the  cou 
of  said  county,  and  the  records  and  files  of  said  court,  so  t 
cannot  be  herein  more  particularly  set  forth,  and  cannot  be 
into  court  on  the  trial  of  this  suit;  and  the  said  people  furt 
that  the  said  next  regular  term  of  said  court,  hereinbefo 
tioned,  was  held  in  and  for  said  county  of  Lenawee  in  the  n 
March  next  following  the  taking  of  said  recognizance  as  al 
and  that  said  Seth  P.  Benson,  although  then  and  there  dul; 
did  not  appear  nor  answer  to  the  said  indictment  at  the  saic 
term  of  the  said  circuit  court  hereinabove  mentioned,  as  t 
said  recognizance  to  do.  Whereby  the  said  recognizance 
feited,  and  the  forfeiture  thereof  was  then  and  there  en 
record  in  said  court,  and  an  order  was  then  and  there  en 
said  court,  directing  the  said  recognizance  to  be  prosecutei 
said  forfeiture  of  said  recognizance  and  said  order  wilt, 
records  of  said  court,  more  fully  appear. 
[(AllegMion  of  nonpayment  and eoncIusion.')\ 

b.  Selre  Faolu '  on  Hesne  PFOcess. 

1.  A  recognliance  Is  a  common -law  Is  valid,  although  It  does  not 

obligation,  and    by  the   common    law  special  circumstances   under 

sureties  may  be  bound  separately  from  was  taken;  and  in  declaring 

their  pfioci pal.     The  omission  to  state  recogniiance    it    is   not    nee 

that  Benson  was  a  party  to  the  recog-  aver   the   existence   of    the 

niiance  cannot  be  available  on  a  mo-  facts  which  show  that  the  coi 

tion  to  arrest  judgment.   It  can  betaken  ccr  had  authority  to  take  it. 

advantage  of  only  by  a  plea  in  abate-  Dennis,  4  Mich.  609, 
ment.     People  v.  Dennis,  4  Mich.  609.         S.  Sdn  FmIu  li  tha  TTnal 

S.  Where  the  recogniiance  has  a  con-  enforcing  the  liability  of  bai 

dition  to  do  Rome  act   for  the  doing  of  method  in  some  states  is  by 

which  such  an  obligation  may  properly  of  debt  or  by  complaint  under 

be  taken,  and  the  court  or  officer  before  3  Encyc.  of  PI.   and  Pr.   iSo, 

whom  it  was  acknowledged   had   au-  the  cases  there  cited.     See  aU 

tbority  by  law  to  act  in  cases  of  that  Bail  akp  Recogkizancb,  an. 

general   description,  the   recogniiance  et  teq. 
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FonnNo.  4437. 
(N.  Chip.  (Vt.)  247.) 
(land  County. 

IThereas  Abel  Alsted,  of  Clarendon^  in  the  county  of  Rutland,  here- 
ire,  to  wit,  at  Rutland  in  said  county,  on  the  21^k  day  of  October, 
he  year  of  our  Lord  1791,  took  out  a  writ  of  attachment  against 
er  Penniless,  of  Pitisford,  in  said  county,  at  the  suit  of  him  the 
I  Abel,  in  an  action  on  the  case  on  promises,  demanding  damages 
sum  of  j£50,  which  said  writ  was  signed  by  George  Doe,  then  and 
i  clerk  of  the  county  court  for  the  county  of  Rutland  atoresaid, 
ring  date  the  day  and  year  last  aforesaid,  and  made  returnable  to 
county  court,  then  next  to  be  holden  at  Rutland,  in  and  for  said 
nty  of  Rutland,  on  the  3d  day  of  November,  in  the  year  of  our 
d  1791;  and  the  said  ^^^/  delivered  the  same  writ  \a  Jonathan 
I,  then  and  still  sheriff  of  said  county,  to  serve  and  return  accord- 
to  law ;  and  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
said  Jonathan  Bell,  sheriff  as  aforesaid,  thereon  arrested  and  took 
body  of  the  said  Peter,  at  the  aforesaid  suit  of  the  said  Abel;  and 
said  Peter  being  so  arrested,  and  in  custody  of  the  ^\d  Jonathan 
(,  sheriff  as  aforesaid,  Georg^  Goodman  ^nA  Justus  Jeykil,  both  of 
1  Pittsford,  became  bail  and  sureties  for  the  said  Peter  that  he 
uld  appear  in  said  suit  of  the  said  Abel  as  aforesaid,  and  respond 
he  judgment  which  should  be  therein  obtained,  if  any,  by  indors- 
their  names,  severally,  with  their  own  hands,  on  the  back  of  said 
t,  according  to  the  form  and  effect  of  the  statute  in  such  case 
le  and  provided;  and  the  said  writ,  being  legally  returned  to  said 
nty  court  holden  at  Rutland  in  and  for  the  county  of  Rutland 
-esaid,  the  said  suit  was  continued  until  the  county  court  held  at 

'land,  in  and  for  the  county  aforesaid,  on  the day  of  March, 

he  year  of  our  Lord  lt92,  at  which  court  the  said  Abel,  then  and 
re,  by  the  consideration  and  judgment  of  the  said  court,  recovered 
inst  the  said  Peter,  in  the  suit  aforesaid,  the  sum  of  £,^  for  his 
lages,  and  the  sum  of  jC^-lO  for  his  costs  in  and  about  his  said 
;  and  afterwards,  to  wit,  on  the  iSth  day  of  March,  in  the  year 
>ur  Lord  179S,  and  within  30  days  after  the  rendering  of  the  judg- 
it  aforesaid,  the  said  ^i^/ prayed  out  his  writ  of  execution  on  said 
gment,  against  the  said  Peter,  dated  the  day  and  year  last  afore- 
I,  and  signed  by  George  Doe,  clerk  of  said  court,  returnable  within 
lays  from  the  date  last  aforesaid,  and  delivered  the  same  writ  of 
cution  to  Jonathan  Bell,  then  and  still  sheriff  of  said  county,  to 
!,  serve,  and  return,  according  to  law;  and  afterwards,  to  wit,  at 
'land  aforesaid,  on  the  10th  day  of  May,  in  the  year  of  our  Lord 
S,  and  within  sixty  days  next  after  the  rendering  of  the  judgment 
resaid,  the  saiA  Jonathan  Bell,  sheriff  aforesaid,  returned  the  said 
t  of  execution  into  the  office  of  the  clerk  of  said  county  court, 
1  a  return  legally  thereon  indorsed,  that  he  could  find  neither 
y  nor  estate  of  the  said  Peter,  within  his  county,  wherewith  to 
sfysaidwritof  execution,^  and  the  judgment  aforesaid  yet  remains 
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in  full  force,  not  reversed,  annulled,  set  aside  or  in  any  wise  pa 
satisfied  to  the  said  A6ei;  v.'hereof  the  said  AM  hath  supplica 
proper  remedy  to  be  provided  for  him  in  that  behalf.  To  the 
therefore,  that  justice  may  be  done,  you  are  hereby  required,  c 
make  known  to  the  said  Geerge  Goodman  and  Justus  Jeykil  that 
be  before  the  county  court,  next  to  be  holden  at  Rutland,  in  ai 

the  county  of  Rutland,  on  the day  of  November,  in  the  pi 

year  of  our  Lord  1192,  to  show  cause,  if  any  they  have,  whei 
the  said  Abel  should  not  have  execution  against  them  for  his  dai 
(or  debt,  as  the  case  may  be)  and  cost  as  aforesaid,  according  t 
form,  force  and  effect  of  the  statute  in  such  case  made  and  pro^J 
and  further  to  do  and  receive  that  which  the  said  court  shall 
consider  of  them  in  this  behalf;  hereof  fail  not,  etc. 

H&ttd  &t  Rut/and,  this  StA  day  oi  Juae,  in  the  year  of  our  Lord 
Edward  Morse,  Jud 

e.  Anawer  or  Plea. 

(1)  Illegality  of  Boio). 

Form  No.  4428. 
(Precedent  in  Houghton  v.  Jewett,  3  Tyler  (Vt.)  183.) 
\SCapHon.) 

And  the  said  defendant  by  John  Doe,  his  attorney,  comet 
defends  the  wrong  and  Injury,  when,  etc.,  and  craves  oy 
the  said  supposed  writing  obligatory  in  the  said  declaration 
tioned,  and  it  is  read  to  him,  etc.;  he  also  craves  oyer  of  thi 
dition  of  the  said  supposed  writing  obligatory,  and  it  is  read  t 
in  these  words:] 

"  The  condition  of  the  above  obligation  is  such,  that  if  the  a 
named  Thomas  Jewett  and  Mathew  Martin  shall  present  j 
Wilder,  of  Wardsborough  aforesaid,  yeoman,  to  the  next  Su 
Judicial  Court,  to  be  holden  at  Northampton,  in  the  county  of  1 
shire  and  commonwealth  of  Massachusetts,  then  and  there  to  a 
unto  a  recognisance,  or  pay  the  sum  of  two  hundred  dollars,  an 

Troy,  a  Hayw.  (N.  Car.)  15;    Gray  v.  (Ky.)  47a;  Cnitchfield  f.  Coke, 

Hoover,4Dev.  L.  (N.  Car.)476;  Philpot  Marsh.   (Ky.)  89;    Langdon  »,  1 

V.  Manuel,  5  D.  &  R.  615.   16  E.  C.  L.  Hayw.   (N.   Car.)  15;  Arrentoa 

344;  Hunlf.Cox,  rW.Bl.sgs;  Dudlow  dan,  4   Hawks.  (N.  Car.)  98;   G 

V.  Watchom,  16  East  39;  Elliot  v.  Lane.  Hoover,  4  Dev.  L,  (N.  Car.)476;  \ 

iWils.  334.  V.  Dellinger,    I   Ired.   L.  (N.  Cai 

The  want  of  such  capias  and  return  is  Pearsal!  v.  Lawrence,  3  Johns.  ( 

a  good  defense  when  pleaded   by  the  514;  Dudlow  v.  Watchom,  16  E 

bail,      Arrcnton  v.  Jordan,  4   Hawks.  Ellioi  n.  Lane,  i  Wils.  334. 
(N.  Car.)  98;    Pearaall  v.  Lawrence.  3         The  case  of  Murphy  v.  Summi 

Johns.  (N.  Y.)  517;  Thackray  v.  Harris.  7  HI-  360.  in  which  it  was  held  tl 

1   B.  &  Aid.  311:  Hunt  V.  Cox.  I   W.  declaration  must  aver  the  issuan 

Bl,  393;  Dudlow  f.  Watchorn,  16  East  capias,  and  its  return   indoned 

JO.  inventut  turned  on  the  construe 

But  it  need  not  be  alleged  that  a  capias  the  conMituIiona!  provision  in   1 

•d    satisfaciendum    has    been    issued  respecting  imprisonment  for  deb' 

against  the  principal  and  returned  turn  court  admitted  that  the  English 

est  iitventui.   Crawford  v.  Beall,  3  Bibb  dents  do  not  contain  this  avermt 
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:  which  has  or  may  arise  therefrom,  then  this  obligation  to  be  void 
of  DO  effect,  otherwise  to  remain  in  full  force  and  virtue. " 
fhich  being  read  and  heard,  the  said  Thomas  and  Mathew  come, 
and  for  plea  in  this  behalf  say,  that  the  plaintiff  from  having 
maintaining  his  action  against  them,  ought  to  be  barred, 
ause,  they  say,  that  in  and  by  the  said  condition  then  read,  it 
ears,  that  the  said  writing  obligatory  was  not  made  by  the  said 
mat  and  Mathew  for  a  true  and  just  debt  due  to  the  said 
athan,  but  Was  executed  to  the  said  Jonathan  in  the  nature 
I  recognisance,  to  compel  the  said  Thomas  and  Mathew  to 
;ent,  meaning  to  surrender,  the  body  of  the  said  Joshua  Wilder  to 
then  next  Supreme  Judicial  Court  to  be  holden  at  Northampton,  in 
county  of  Hampshire,  and  Commonwealth  of  Massachusetts,  or  pay 
sura  of  two  hundred  Ao\\a.Ts  and  all  costs.  That  by  the  law  of  the 
I  no  person  in  his  individual  capacity  ought  or  can  have  a  right 
ike  bonds,  writings  obligatory,  or  recognisances  to  compel  any 
;on  whatsoever  to  surrender  or  present  himself  before  any  court 
nswer  recognisances,  or  pay  the  sum  of  two  hundred  dollars,  and 
costs;  and  forasmuch  as  it  appears  from  the  condition  of  said 
ing  obligatory,  that  the  same  was  made  and  taken  against  law 
right,  and  to  compel  the  said  Thomas  and  Mathew  to  do  that 
:h  the  law  would  not  warrant  them  to  do,  and  that  the  same  is 
xadictory  and  uncertain.  All  of  which,  etc.  Wherefore  they 
'  judgment,  and  for  their  costs.  [(^Signature  of  Altorney.y] 

)  That  Bail  Rendered  the  Body  of  Principal  in  Court. 
Form  No.  4439. 
(N.  Chip.  (Vt.)  953.) 

nd  now  the  said  George  Goodman  and  Justus  Jeykil,  by 
■miah  Mason,  their  attorney,  come  into  court  here,  plead  and 
that  the  said  Abel  ought  not  to  have  execution  against  them  for 
damages  and  costs  aforesaid,  because  they  say  that  after  the  said 
rge  and  Justus  became  sureties  for  the  appearance  of  the  said 
rr,  as  in  the  said  writ  of  scire  facias  of  the  said  Abtl  is  supposed, 
before  the  rendering  of  judgment  against  the  said  Peter  in  the 
of  the  said  Abel  as  aforesaid,  to  wit,  at  a  county  court  holden  at 
land,  in  and  for  the  county  of  Rutland,  on  the  Sd  day  of  Novem- 
in  the  year  of  our  Lord  1791,  the  said  George  and  Justus  did, 
ing  the  said  court,  render  up  the  body  of  the  said  Peter  in  said 
rt,  in  discharge  of  themselves,  as  sureties  for  the  appearance  of 
said  Peter,  in  the  aforesaid  suit  of  the  said  Abel ;  and  the  said 
rr  was,  by  the  order  of  said  court,  then  and  there  received  into 
ody  of  an  officer  of  said  court,  on  the  aforesaid  suit  of  the  said 
(,  and  a  record  of  the  said  render  made  in  said  court ;  as  by  the 
irds  and  proceedings  of  the  said  court  here  may  more  fully 
sar,  and  this  they  are  ready  to  verify;  wherefore  they  pray 
pnent,  whether  the  said  Abel  ought  to  have  erecution  against 
n  for  bis  damages  and  costs  aforesaid.  [(Signature  0/ Attorney.y] 
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(3)  On  Prisoh  Bounds  Bohd. 

Form  No.  4430. 
(N.  Chip.  (Vt.)  859.) 

[(Ca//M«.)] 

And  now  the  said  RUkard  Roe,  \iy  Jeremiah  Mason,  his  attoi 
court,  here  pleads  and  says,  that  the  said  Simon,  from  havii 
maintaining  his  said  action  thereof  against  him,  the  said  R 
ought  to  be  barred,  because  he  says  that  after  the  commitn 
the  said  Timothy  to  the  said  prison,  for  the  debt  of  the  said 
as  aforesaid,  and  after  the  making  of  the  said  writing  obligat 
the  said  Richard,  as  aforesaid,  the  said  Timothy  having  at  all 
then  before  kept  within  the  liberties  of  said  prison,  to  wit,  on  t 
day  of  January,  in  the  year  of  our  Lord  1792,  the  said  ^mo 
intent  wrongfully  to  charge  the  said  Richard  with  the  said  del 
at  Rutland  aforesaid,  persuade,  entice  and  procure  the  said  j 
to  go  at  large  out  of  the  liberties  of  said  prison,  and  the  said  T 
to  wit,  at  Rutland,  aforesaid,  on  the  day  and  year  last  aforesai 
by  the  enticement,  persuasion,  procurement  and  consent  of  t 
Simon,  go  at  large  out  of  the  liberties  of  the  prison  aforesaid 
is  the  same  going  at  large  and  supposed  escape  of  the  said  j 
in  the  declaration  of  the  said  Simon  above  alleged,  and  this  he  i 
to  verify;  wherefore  he  prays  judgment,  if  the  said  Simtn 
having  and  maintaining  his  said  action  against  him  ought  nc 
barred.  [{^Signature  of  defendants  attorn 

8.  Bonds  In  Attachment, 
a.  Complaint  or  DoelaraUon.' 

(1)  Bonds  ON  Obtaining  Attachment. 

1. The  Ibnowin^asEignmemof  breach        "Lny  spm  Kumpt  IPrepcrtT. — 

was  b«ld  good  in   Dothard   v.   Sheid,  the  counis  in  Ihc  complaint  wa 

bq  Ala.    135:  "And   Ihc   plainCiR  says  lows:  "  The  plaintiff  claims  01 

the   condition   of   the    said   bond    has  (endant  the  sum  of  three  hum 

been   broken    by   said   defendants    in  iwcnt^~Jivi  doUara  for  a  breac! 

this  :     First.     Said     attachment     was  condition  of  said  bond   set  ou 

wrongfully  sued  out.     Second.  Said  at-  first  count,  which  is  hereby  rel 

tachmenc   was   vcxatiously   sued   out.  and  made  a  part  of  this  count, 

Third.    Said    attachment   was   wrong-  said  attachment  was  nrongfu 

fully  and  vcxaliously  sued  out.  Fourth,  vexatiously   sued  out  against 

Said  attachment  was  maliciously  sued  this:  that   plaintiff   had   no    p 

out.     Fifth.     Said      attachment      was  real  or  personal,  debts  due  him 

wrongfully,     vexatiously    and     mali-  in  action,  or  other  estate  whate 

ciously  sued  out.     Sixth.  The  plaintiff  ble  to  execution  for  the  paymei 

has  sustained  costs  and  damages  by  the  debt  or  claim  held  by   the  sai 

wrongfully   suing   out  of  the  said  at-  against  him  ;  that  plaintiff  was 

tachmeni   by   the   defendant,    William  been  for  many  years  a  ciciicn  1 

Dothard,  in   the   sum  of  fivt  thousand  dent  of  the  state  of  Alabama,  1 

dollars,   and   the  said   defendant   has  no  intention  of  giving  up  his  n 

failed   to   pay   the  same  or    any  part  in  said    state,   or  of  removinj 

thereof,   to   the   plalntiS's   damage   as  from;  and  the  said  Rogtri  we 

above  stated."  that  the  plaintiff  bad  no  proper 
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"■aption!) 

John  Doe,  plaintiff,  by  hisattomey,  Charles  O'Connor,  complaining  of 

e  above  named  defendants,  alleges: 

I.  That  the  defendant  AVAiri/ Js^  on  the  fiir J dsiy  ot  Jafy,  iS96, 

an  action  in  which  the  5&iA  Jiiehard  Jioe  vas  plaintiff  ^nA  John  Doe, 

.«,  liable  to  execution  for  any  debt  pressing  needs,  and  had   opportunity 

Id   or  claimed  by  him,  and,  without  to  sell  his  said  premiaes,  but  was  not 

^ibable  cause  for  believing  that  the  able  to  mortgage  or  sell  the  same  on  ac- 

tincifl  was  about  to  remove  from  the  count  of  said  attachment  having  been 

ite,  caused  said  attachment  10  be  is-  levied   and    remaining   unsalisned    as 

ed   against  this  plaintiff  and  levied  aforesaid,  and   creating  a   cloud  upon 

property  which  the  said  Rogert  well  plaintiff's  title  to  his  said  premises. 
ew  was  exempt  by  the  constitution  That  the  plaintiff  had  to  sacrifice  other 
d  laws  of  tbc  state  from  levy  and  property,  horses,  mules  and  stock  on 
e  under  any  execution  or  attach-  his  premises  a[  greatly  reduced  and  In- 
:nt  which  the  said  Rogers  was  ea-  adequate  prices  for  the  purpiose  of  meet- 
led  to  have  and  obtain  from  any  ing  his  immediate  necessities  and  rais- 
iirt  in  said  state  ;  and  plaintiff  avers  ins;  money.  Thai  by  reason  of  his  not 
It  in  suing  out  said  attachment  said  being  able  to  mortgage  or  sell  bis  said 
gers  acted  maliciously  and  wantonly  premises,  and  having  to  sell  the  horses, 
'  the  purpose  of  vexing,  annoying  mules  and  scocif  on  his  said  premises, 
d  injuring  the  plaintiff!"  To  this  plaintiff  has  been  greatly  damaged,  to 
jnt  defendant  demurred  on  the  wit,  in  the  ^\XTa  oi  fotir  hundrid  1^^406^ 
land  "  That  the  fact,  if  it  be  a  fact,  dollars,  the  amount  of  said  uader- 
it  the  attachment  was  levied  on  ex-  taking."  The  defendant  moved  to 
ipt  property  constitutes  no  breach  of  strike  out  that  part  of  the  count  just 
:  bond  sued  upon  in  this  action."  quoted  in  reference  to  the  damages  sus- 
edemurrer  was  sustained.  Head,  J.,  taincd  by  reason  of  the  lien  of  the  at- 
f ing:  "  In  an  action  upon  an  attach-  tachment  on  the  land.  The  court,  in 
nc  bond  it  is  not  material  that  the  de-  sustaining  such  motion,  said  in  part, 
idant  in  attachment,  a[  the  time  it  "  An  action  upon  such  undertaking  be- 
s  sued  out,  had  no  properly  except  ing  upon  contract,  the  measure  of  dam- 
:h  as  he  was  entitled  to  claim  and  ages  is  the  amount  which  will  compen- 
Id  as  exempt  from  the  payment  of  sate  the  party  aggrieved  for  all  the  dct- 
3ts;  unless,  it  may  be,  in  connection  rimcnt  approximately  caused  thereby, 
ih  other  evidence,  the  fact  be  admis-  or  which  intheordinary  course  of  things 
le,  evidentially,  as  tending  to  show  would  be  likely  to  result  therefrom, 
.lice  or  vexation  on  the  part  of  the  The  liability  of  tbe  defendants  arises 
iatiS  suing  it  out.  The  statute  pre-  under  the  contract,  and  is  limited  by 
ibes  the  grounds  upon  which  an  at-  its  terms  and  conditions.  •  •  •  The 
hment  may  be  obtained,  and,  if  one  impairment  of  plaintiff's  credit,  his 
these  grounds  exists,  the  remedy  inability  10  sell  the  land  levied  upon  or 
lot  wrongfully  resorted  to,  whether  to  contract  and  loan  on  the  security  of 

defendant  had  or  had  not  property  such  land,  was  not  a  proximate  but  a 

ijcct  to  the  writ.     The  fourth  count  remoteconsequenceoftheattachment." 

tbe   complaint   was    clearly    bad."  Elder  v.  Kutner.  97  Cal.  490. 

vj  V.  Rogers,  (Ala.  1S96)  so  So.  Rep.  A  Complaint  1«  Intoffldsnt  to  Oha^a 

..  BiiTetiM  with  the  execution  of  the  bond 

kUa^tlOB   of  DuuftgM.  —  The    com-  which  does  not  allege  the  execution  of 

int.  as  a  predicate  forthe  recovery  of  the  bond  by  the  sureties,  bat  only  by 

nages,   alleged   as   follows :  "  That  the  principal,  and  then  makes  the  bond 

\ty first  day  of  Janu-  a  part  of  the  complaint.     Seattle  Crock. 


fuj-/,  ligr,  the  plaintiff  had  n 

irge   sum  of  money  for  his  imme-  til*  TTndartaklag  and  issuing  of  (he  w 

Ic  use,  desired,  had  an  opportunity  the  sciiure  of  the  plainli^s  property, 

I    was   able   to   mortgage    his   said  and  that  the  attachment  was  disposed 

miscs   for   the   purpose   of    raising  of  against  the  defendant,  and  that  the 

ney  for  his  immediate  use  and  great  Utter  did  not  duly  prosecute  tb«  attach" 
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plaintiff  herein,  was  the  defendant,  obtained  a  writ  of  attactimi 
the  supreme  court  against  the  property  of  the  said  John  Doe. 

II.  That  said  action  was  to  recover  the  sum  of  oiu  tkouiand  d 
for  an  alleged  breach  of  contract  on  the  part  of  the  said  Jehi 
and  that  the  said  Richard  Roe,  in  the  affidavit  on  which  he  obt 
the  said  warrant  of  attachment,  stated  as  the  grounds  for  obta 
the  said  warrant  that  /ohH  Doe  was  about  to  remove  property  fro 
state  of  New  York,  with  intent  to  defraud  his  creditors. 

III.  That  on  the  said  third  day  ol  July,  iS96,  and  to  obtain 
warrant  of  attachment,  the  said  Richard  Roe,  Frank  Ray  and  £t 
Rice,  the  defendants  above  named,  made,  executed  and  deliver 
undertaking  of  which  the  following  is  a  copy:  {Here  set  out  ihs  i 
taking  in  full.') 

IV.  That  thereafter  the  said  warrant  of  attachment  was  levied 
the  following  goods  and  chattels  of  the  said  John  Doe  (Here  set  i 
property  levied  upon),  and  the  said  goods  and  chattels  were  takei 
the  custody  of  the  sheriff  and  by  him  kept  for  the  space  oi  fifty 

V.  That  thereafter  on  the  eighth  day  of  October,  i896,  the  said 
Doe,  defendant  in  said  action,  recovered  judgment  in  said  i 
against  the  said  Richard  Roe  for  the  sum  of  one  hundred  and  s 
dollars,  costs  of  said  action. 

VI.  That  said  warrant  of  attachment  was  wrongfully  sued  ov 
there  was  no  just  ground  for  issuing  the  said  warrant  of  attach 
and  the  ground  for  issuing  the  said  warrant  of  attachment  stal 
the  aforementioned  affidavit  by  said  Richard  Roe  was  absolutely 
and  untrue. 

VII.  That  at  all  the  times  hereinbefore  mentioned  the  ph 
herein  was  engaged  tn  the  furniture  business  at  number  J$5 
Avenue,  New  York  City,  and  that  by  reason  of  the  levy  upon 
property  upon  said  warrant  of  attachment  the  said  business  ai 
credit  were  greatly  damaged  in  the  sum  of  eight  hundred  doMan 
that  no  part  of  the  said  sum  has  been  paid. 

Wherefore  the  plaintiff  demands  judgment  against  these  d« 
ants  in  the  sum  of  two  thouiand  dollars,  together  with  the  cost 
disbursements  of  this  action. 

Charles  O'Cotuor, 

Plaintiff's  Attoro 
iOffiee  &•  P.  0.  Address.} 


ment  proceedings,  which  were  wrong-  uking,  the  court  omaot  insta 

ful  and  oppressive  aad  resulted  in  dam-  uodenakiag   as  a  valid   commi 

ai;es  to  the  plaintiff,  which  remain  un-  bond.     Booker  v.    Smith,    38    S 

Ktd.  is  ttiv>d  00  demurrer.     Saones  ».  aaS. 

»s,  tojlnd.  ssS;  TreDtmanv.  Wiley,  That  tlM  Vanut  «M  Srutil  I 

Gj  Ind.  33.  i^  is  not  a  defense  to  an  actioa 

SoalSltMlhrkaaiMTOKljaDdoot  br  andertakinK  given  oa  srantiDg 

the  piainiiS  in  the  attachment  tnit  ia  rant  of  attschmenL     N.  Y.  Cod 

"  and  void  and  no  action  wUl  lie,  Pioc,  §643 ;  Bamcn  v.  Molry,  ( 
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Form  Ho.  4433. 

(Captitm.') 

The  Commonwealth  of  Virginia,  suing  at  the  relation  and  for  the 
beneiit  of  John  Doe,  complains  of  Richard  Roe,  Frank  Ray  and  Edward 
Rice  of  a  plea  that  they  render  unto  the  said  plaintiff  the  sum  of  one 
tAauianJ  do\l3irs,  which  to  the  said  plaintiff  the  said  defendants  owe 
and  from  it  unjustly  detain;  for  this,  to  wit:  That  heretofore,  to 
wit,  on  the  eighth  day  of  January,  in  the  year  i897,  the  said  Richard 
Roe,  Frank  Ray  and  Edward  Rice  duly  made,  executed  and  delivered 
their  certain  writing  obligatory,  wherein  and  whereby  they  acknowl- 
;dge  themselves  to  be  held  and  firmly  bound  unto  the  said  plaintiff 
lerein  in  the  sum  of  one  thousand  dollars  above  demanded  to  be 
said  to  the  said  plaintiff.  That  the  said  writing  obligatory  is  filed 
a  the  clerk's  office  of  the  Circuit  Court  for  the  county  of  Albemarle, 
ind  that  an  attested  copy  of  said  writing  obligatory  is  hereto 
Lonexed  and  made  a  part  of  this  declaration,  and  now  here  to  the 
:ourt  shown.  That  said  writing  obligatory,  or  bond,  is  on  the  con- 
lition  that  whereas  the  said  Richard  Roe  {Here  set  out  the  recital  in  the 
ondition  of  the  bond);  now  if  the  said  Richard  Roe  shall  pay  all  costs 
md  damages  which  may  be  awarded  against  hini  or  sustained  by  any 
lerson  by  reason  of  his  suing  out  the  said  attachment,  then  the  said 
rriting  obligatory  to  be  void,  otherwise  to  remain  in  full  force  and 
'irtue.  And  the  said  plaintiff  further  avers  that  thereafter  and  after 
,he  said  writing  obligatory  was  approved,  and  on  the  ninth  day  of 
famiary,  i897,  certain  goods  and  chattels  of  the  said  John  Doe, 
plaintiff  herein,  were  levied  upon  and  seized  by  the  sheriff  of  the 
:x>unty  of  Albemarle  under  said  attachment  and  retained  in  the  pos- 
session of  the  said  sheriff  for  over  two  months.  That  thereafter,  at 
the  Circuit  Court  of  Albemarle  County,  the  plaintiff  herein  defended 
the  aforesaid  action  on  the  ground  that  the  said  attachment  was 
sued  out  without  sufScieut  cause,  and  thereafter  said  John  Doe 
obtained  judgment  in  said  action  in  said  court  upon  the  said  defense 
against  the  said  Richard  Roe,  for  six  hundred  dollars,  being  the 
amount  of  the  damages  sustained  by  the  said  John  Dae  on  account 
of  the  wrongful  suing  out  of  the  said  attachment,  as  by  the  record 
of  the  said  judgment  in  the  said  court  will  more  fully  appear.  That 
no  part  of  the  said  damages  by  said  John  Doe  sustained  and  awarded 
to  him  in  said  judgment  has  been  paid  to  him,  and  that  thereby  the 
condition  of  the  above  mentioned  writing  obligatory  has  been  broken, 
and  that  by  reason  thereof  it  is  forfeited;  whereby  an  action  has 
accrued  to  the  plaintiff  to  have  and  demand  of  the  said  Richard  Roe, 
Prank  Ray  and  Edward  Rice,  defendants  above  mentioned,  the  sum 
°f  one  thousand  dollars.^  Yet  the  said  defendants,  although  often 
fcquested,  {concluding  in  the  usual  manner  as  in  Form  No.  ^SSS. ) 

(8)  BoKDS  TO  Release  Attachment. 

ta'iu"*^'''    Churchill   V.   Abfabam,     he  has  actually  susulaedbjr  the  wrong- 
PL:'  '    4.56,    where   the  declaration  \%     ful  issuing  of  the  writ,  without  having 
°°*^niia]ly  setout  and  it  is  held  that    drsl  brought  suit   to   recover  for   the 
"'''■gee  may  recover  the  damages    malicious  act  la  suing  it  out. 
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Form  No.  4433. 
(Precedent  la  Sullivan  v.  Williams,  43  S.  Car.  4S9.) 
[(Caption.)] 

The  plaintiff  alleges  that  Susong  &•  Co.,  composed  of  Gei 
Susoiig,  W.  A.  Susong,  A.  E.  Susong,  James  H.  Rumbough,  an 
Boyd,  were  indebted  to  him  in  the  year  i857  in  the  sum  of  $70 
and  that  immediately  thereafter  he  brought  his  action  again 
firm  for  the  collection  of  his  said  debt  in  the  Court  of  Commi 
for  Aikfi  County,  in  this  State.  That  inasmuch  as  said  defe 
Susong  li*  Co.,  and  every  partner  thereof,  were  non-residents 
State,  but  as  the  firm  and  two  partners  thereof  had  real  and  f 
estate  within  the  counties  of  Aiken,  Edgefield,  Abbeville,  Laun 
Greenville,  in  this  State,  such  plaintiff  procured  to  be  issuec 
said  action,  by  the  clerk  of  the  Court  of  Common  Pleas  fo 
County,  a  warrant  of  attachment  against  the  property  of  sa 
of  Susong  i5f  Co.,  and  of  the  two  defendants,  George  IV.  Sus 
David L.  Boyd,  as  members  of  said  firm  of  Susong^  Co.,  wit 
counties,  and  that  thereunder  the  sheriff  of  Aiken,  Edgefieti 
ville,  Laurens,  and  Greenville  Counties,  respectively,  did  attac 
property  of  Susong  &'  Co.,  and  such  property  of  George  IV. 
and  David  L.  Boyd,  within  their  respective  counties.  Tha 
this  was  done,  thereupon  an  agreement  was  entered  into  betw 
£.  Sullivan  and  Susong  A*  Co. ,  whereby  in  consideration  of 
being  made  by  the  members  of  the  firm  of  Susong  &■  Cf.,  witl 
T.  iVilliams  and  Alexander  Stuart  as  sureties,  in  the  penal 
^1,050,  conditioned  that  they  would,  jointly  or  severally,  pa 
ever  judgment  might  be  recovered  by  the  said  IV.  E.  Sulliva 
action  ^%2An%X  Susong  ^  Co.,  such  attachment  of  the  prop 
Susong  &•  Co.,  and  of  the  said  George  W.  Susong  and  David  1 
were  released.  That  W.  E.  Sullivan,  in  his  said  action  against 
iSfCc,  recovered  a  judgment  on  circuit,  which  was  affirmed  or 
to  the  Supreme  Court,  for  $n,S7S.62,  with  interest  from  , 
i890,  on  $10,833.31,  and  also  $81.50  as  costs  of  appeal,  whu 
sums  and  every  part  thereof  the  said  Susong  dr- Co.,  and  the  p 
thereof,  have  not  paid.  And  that  upon  demand  therefor  upon 
James  T.  iVilliams  and  Alexander  Stuart,  they,  each,  have  refui 
ment.'   [(Concluding  with  prayer  for  judgment  and  signature  of  att 

cumplaint,  setting  up    a    rec< 
judgment      in     the     attachmi 

',  though  il     averred  thai  the  plaintiff  [o  th 
cuniaina  mucn  reaunaant  matter.  "recovered  judgment   agaias' 

AJlegatloa of  Attashmant Siiohargvd. —  fendant  therein.  H.  Leilir,  wl 
A  complaiat  in  an  action  on  an  under-  rendered  in  said  action  for  the 
taking  given  to  procure  the  release  of  etc.,  "which  iudgmcnt  was 
property  held  by  a  sheriff  under  an  and  docketed,''  etc.  The  co 
attachmeni  must  aver  thai  the  attach-  that  this  allegation  was  tufl 
ment  was  discharged.  Tenner  v.  Stroh,  an  action  on  such  an  undertaki 
51  Cal.  S04;  Coburn  v.  Pearson,  S7  Cal.  Cutcheon  v.  Weston,  65  Cal.  3 
30S.  A  Complaint  upon  a  IMlvvr  ' 

Id  an  Aotion  <m  an  ITiidirtskliig  to  tvf    cuted  by  the  claimant  of  attact 
it  thai  might  be  recovered    city  to  bis  sureties  is  bad  if  i 
~'t  in   attachment,  the    allege  that  after  the  rendition 
«8e  Volume 


Vh:T.\ 


(4.  BONDS  fr  UNDERTAKINGS  i^ACTIONS  ON).  4434. 

b.  Answer  or  Plea. 

(1)  Tender. 

Form  No.  4434. 
ttiffn.') 

he  defendant,  Isaac  S.  Jostphi,  answering  the  complaint  of  the 
ntifE  herein,  alleges: 

That  on  the  twenty-first  day  oi  January,  i85^  the  %aSA  Josephi 
lered  to  the  said  McGuire,  mentioned  and  described  in  the  com- 
nt,  and  for  him  to  the  plaintiff  herein,  who  was  then  the  attorney 
:he  said  McGuire,  the  sum  of  one  thousand  one  hundred  and  twenty- 
dollars,  which  was  at  that  time  the  full  amount  of  the  judgment, 
rest  and  costs,  in  payment  of  said  judgment,  and  that  the  said 
^uire  then  and  there  refused  to  receive  the  said  sum. 
.  That  at  the  time  of  the  said  tendering  the  said  Lewis,  the  at- 
ment  debtor,  was  solvent  and  able  to  pay  the  said  judgment  and 
within  the  jurisdiction  of  the  court. 

I.  That  if  the  said  MeGuire  had  accepted  the  said  money  so  ten- 
id  the  said  defendant  might  have  recovered  from  the  said  Lewis 
amount  so  offered  to  be  paid  on  the  said  judgment. 
T.  That  after  the  making  of  the  said  tender  and  before  the  com- 
cement  of  this  suit  the  said  Lewis  became  wholly  insolvent,  and 
.as  ever  since  been  and  he  still  is  wholly  insolvent  and  unable  to 
said  sum  or  any  part  thereof  to  said  defendant  in  case  said  de- 
lant  should  now  be  compelled  to  pay  the  same. 
.   That  of  all  these  facts  the  plaintiff  herein  had  notice  before  the 
assignment  to  him,  mentioned  and  described  in  the  complaint. 
I.  That  by  reason  of  these  premises  the  defendant  has  become 
is  discharged  from  all  liability  on  said  undertaking.^ 
.       John  B.  Felton, 

Defendant's  Attorney. 

(or  the  sale  of  the  properly  a  the  principal  debtor.  !□  Curiae  v. 
al  execution  had  been  issued  Packard,  39  Cal.  194.  [he  defendants  in 
on  to  the  sherifl,  commanding  their  answer  averred  that  after  the 
to  sell  the  same,  and  that  by  vir-  making  ol  the  bond  the  principals  ten- 
ibereof  he  had  demanded  of  the  dercd  to  plaintiff  the  full  amount  of  the 
ors  [he  delivery  of  [he  properly  or  sum  due  in  [he  action  against  them 
>aymen[  of  i[s  appraised  value,  which  [he  bond  was  given  to  secure, 
xcecding  the  amount  of  [he  judg-  toge[hFr  wiib  intcreal  and  coats  (hen 
.  and  costs.  Wright  v.  Manns,  111  accrued,  and  that  [hereby  the  said  sure- 
4^3;  Dunn  v.  Crociier,  a3  Ind.  324;  lies  became  and  were  discharged.  The 
;  V.  Ramsey,  3  Munf.  (Va,)  417;  court  held  thai  the  full  amount  due  for 
mus  V.  Walker,  S  Ala.  194;  Hagan  principal,  interest  andcostiof  suithav- 
icas,  10  Pel.  {U.  S,)  400:  Gass  v.  ing  been  tendered  in  lanful  money  by 
ams,  46Ind.  153;  Lowry  d.  McGee.  [he  principal  in  the  bond  to  the  plain- 
id.  50S.  tiff,  bis  refusal  to  accept  it  nras  a  breach 
The  above  form  contains  the  de-  of  good  iaiih  towards  the  sureties,  and 
i  which  was  successfully  interposed  iheir  interests  were  imperiled  by  ihe 
ayes  v.  Joseph!,  26  Cal.  535.  The  wrongful  acts  of  plainlifl.  The  tender 
y  is  not,  in  such  case,  obliged  to  and  refusal  were  held  to  discharge  the 
his  lender  good,  though  the  ten-  sureties. 


loes  not  extinguish  the  debt  as  ii 
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(2)    NOM    DAVNinCATUS. 

Form  N«.  4435. 

(Precedent  in  Hoadlej'  v.  Ronali,  3  W.  Va.  iSo.) 
\iCapHon.y\ 

1.   (CoT^lions performed.) 

a.  And  for  further  plea  the  said  defendant,  by  his  attome] 
and  saith  that  if  said  plaintiff  has  been  damnifi^^d  for  or  by  r 
means  or  on  account  of  any  matter,  cause  or  thing  in  the  saJ 
tion  of  the  said  writing  obligatory  in  the  said  declaration  m< 
the  said  plaintiff  has  been  so  damnified  of  his  own  wrong,  am 
through  his  own  means  and  default,  and  this  he  is  ready  ti 
Wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to 
maintain  his  aforesaid  action  thereof  against  him,  etc> 

3.    l(pe  ivuria.f 

(JSignaiure  of  tkfendant  ky  attot 

4.  Bastardy  Bonds. 

IL  Oomplalnt  or  Deelaratton. 

Form  No.  4436. 

The  plaintiff*  complaining  of  the  defendant  herein  alleges 

I.  That  on  tbe£^^  day  of  October,  1888,  was  pending  befo 
tain  justice  of  the  peace  of  yiga  county,  Indiana,  a  certain  suit, 
the  state  of  Indiana,  ex  rel.  Eiixabelh  IVeir,  was  plaintiff,  am 
Clark,  the  defendant. 

a.  That  on  the  2^h  day  of  October  in  said  year  the  said 
required  said  defendant  to  enter  into  a  bond  in  the  penal  sun 
hundred  dollars,  conditioned  that  he  would  be  and  appear  be 
Vigo  Circuit  Court  at  the  November  terra  thereof,  1Z88,  to  ai 
the  complaint  in  said  action,  which  was  for  bastardy,  and  no 
without  leave,  and  abide  the  judgments  and  orders  of  theco 
failing  so  to  do  would  pay  such  sums  of  money  over  to  such 
as  might  be  adjudged  by  such  court. 

3.  That  the  said  Frank  Clark  and  Harvey  Fleming  and 
Young,  defendants  herein,  thereupon  executed  their  certai 
and  that  the  same  was  taken  and  approved  by  the  said  justic 
S9th  day  of  Odober,  1Z88;  and  that  a  copy  of  said  bond,  mar 
hibit  A,  is  hereto  annexed  and  made  a  part  of  this  complaini 

1.  ThePlMof  NonlhunnUlMtiulsgood.  such  case  the  plea  of  non  dai 

The  condition  of  the  bond  on  which  this  is  a  recognized  mode  of  defeni 

suit  was  founded  was  that  "  if  the  said  lejr  v.  Rotish.  3  W.  Va.  iio. 

Scuik  shall  pay  all  costs  and  damages  S.  Plea  number   three  was 

which  may  be  awarded  against  him  or  lially  in  the   form  found  in  3 

sustained  by  any  person  by  reason  of  935,  and  was  held  good  on  dc 

his  suing  out  said  attachment,  then  the  S.  ABOrarMSiofatPoM  can 

above  obligation  to  be  void,  otherwise  tain,  in  his  own  name,  a  suit 

to  remain   in  full  force."     This  condi-  tardy  bond  which  has  been 

tion  is  the  same  thing  as  a  condition  to  and  in  the  name  of  his  predc 

indemnify  and  save  harmless,  and  in  office.     Reed  f.  Wood,  33  N. 
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4.  That  default  has  b«ea  made  in  the  condition  of  the  said  bond  in 
is:  That  on  the  ^ih  day  ol  November,  tS88,  such  proceedings  were 
d  that  judgment  was  rendered  in  said  suit  in  favor  of  the  said 
uQtiff  and  against  said  defendant  for  the  sura  ol  five  AunJreddol- 
s  and  costs,  taxed  at  twe»/y-five  dollars  ^ndtixty-^ve  cents,  and  that 
e  said  defendant  pay  or  replevy  said  judgment,  and  failing  therein 

be  committed  to  jail. 

5.  That  the  said  defendant,  Frank  Clark,  did  not  appear  and  abide 
e  orders  and  judgment  of  the  court,  but  absconded  and  left  the 
ite  of  Indiana,  and  that  he  has  failed  and  refused  to  pay  and  re- 
;vy  said  judgment.^     {Prayer  for  relief  and  signature  of  attorney^ 

Form  Ho.  4437. 
(PrecedcDt  in  Blood  v.  Morrill.  17  Vl.  599.) 

^Commeneemeiit  of  wnV.)]  In  a  plea  that  they,  the  said  Lewis 
orrill  and  Alvin  Flint,  render  to  the  said  Harriet  Blood  the  sum 
two  hundred  and  fifty  doWajh,  which  they  owe  to  and  unjustly  detain 
)m  her,  —  For  that  whereas  the  said  defendants  heretofore,  to  wit, 
the  XSih  day  ai  July,  iS^O,  at  Irasburgh  aforesaid,  came  before  the 
an.  Isaac  Parker,  then  and  still  being  a  judge  of  the  county  court 
thin  and  fop  Orleans  county  aforesaid,  in  their  own  proper  persons, 
d  ac  It  n  owl  edged  themselves  then  and  there,  before  the  said  Isaac 
irker,  judge  as  aforesaid,  jointly  and  severally  indebted  to  the  said 
lintiff  in  the  said  sum  of  two  kundred  and  fifty  dollars,  above 
manded,  the  said  Lewis  Morrill  as  principal  and  the  said  Alvin 
ini  &s  surety;  and  then  and  there  the  ^id  Lewis Itforrill a.ad  the 

I.  In  view  ol  Ind.  Rev.  Stat.  (1S81),  of  the  drcnit  court  and   answer  the 

97S,  980,  9B3,  991   and  99a,  it  must  complaint,   not  depart  without  leave, 

presumed  that  the  relatrJx   in  ihe  and  abide  the  judgment  and  order  of 

^ent  action  is  ihe  mother  of  the  has-  the   court;  or   failing   (herein   that  be 

d  child,  whose  maintenance  and  edU'  would  pay  all  such  sums  of  money  to 

ion   were   involved  in  the  bastardy  such  persons  as  might  be  adjudged  by 

>ceediogs.     As  the  statutes  provide  such  court.     The  said  defendant  hav- 

it  the  Slated  payments  shall  in  all  ing  absconded  and  failed  to  pay  or  re* 

les  be  made  to  the  mother  if  living  plevy   the   judgment    which  was  ren- 

nust  be  presumed  that  the  court  so  dcred  against  him,  there  was  a  breach 

lered,   there   being   nothing   in   the  of  the   bond  and  a  right  of  action  at 

ord  to  indicate  that  the  case   came  once  accrued.     Demurrer  to  the  com- 

hin  the  one  esception  named  in  the  plaint   is   rightly  overruled.     Clark  ir, 

lutes.     The   complaint  may  not  be  State,  135  Ind.  i. 

ficiently  specific  in  its  averments  as  A  Bond  to  kpfMX  aad  Annrar  the  com. 

the  conditions  of  the  judgment  and  plaint  and  abide  the  order  of  the  court 

iers  of  the  court  in  the  bastardy  pro-  thereon  does  noi  bind  the  principal  and 

dings,   but   such   an   objection  can  his  sureties  to  perform  the  final  order 

y  be  regarded  on  a  motion  Co  make  of  the  court;  and  there  is  no  breach  if 

complaint  more  specific.     Clark  v.  the  defendant  in  the  bastardy  proceed- 

te.  iz;  Ind.  I.  ing  attends  at  the  court  as  long  as  the 

L  Dmnaadof  th«Pwtonn»iLe«oftlMCoB-  action  is  pending  and  at  the  hnal  order 

onsof  the   bond  prior  to  the  com-  andsurrendcrs  himself  to  becommitted 

ncement  of  the   action  is  not  neces-  to  prison  for  a  failure  to  give  bond  to 

y  as  a  condition  precedent  for  the  perform   such  order.     Towns  v.  Hale, 

intenance  of  the  action.     The  con-  iGrayfMass.)  199;   Power  f.  Fenno,  10 

:ons  of  the  bond  are  that  the  defend-  Gray  (Mass.)  240. 
would  appear  at  the  following  term 
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said  AlvinFlint,  and  each  of  them,  did  consent  and  grant  t\ 
sum  of  two  Auniired  and  fifty  dollars  should  be  levied  of  their  a 
of  their  goods  and  chattels,  lands  and  tenements,  and,  fc 
thereof,  of  their  respective  bodies,  to  the  use  and  behalf  of  i 
Harriet  Blood,  under  the  condition,  that  whereas  the  said 
^/nui/,  single  woman,  did,  on  the  2Ji/ day  oi  July,  1S4O,  in 
and  on  her  oath,  before  Joseph  Chapman,  justice  of  the  peace  in 
said  Orleans  county,  charge  the  said  Lewis  Morrill  with  havinj 
ten  a  child  upon  the  body  of  her,  the  said  Harriei  Blood,  on  0 
the  UHth  day  of  March,  x^lfi,  at  Irasburgh,  in  said  Orleans 
and  with  being  the  father  of  said  child, —  which  said  child 
born,  would  be,  unless  prevented  by  a  prior  marriage,  a  basi 
Now,  therefore,  if  he,  the  said  Leu/is  Morrill,  should  pei 
appear  before  the  Hon.  County  Court,  next  to  be  held  at  Ire 
within  and  for  said  county  of  Orleans,  on  the  fourth  Tut 
December,  iS^O,  and  abide  and  perform  such  order,  or  orders 
said  court  should  make  in  the  premises,  then  said  recognizai 
to  be  void,  otherwise  of  force.  And  although  the  said  origin 
plaint  of  the  said  plaintiff,  charging  the  said  Lewis  Morrill,  a 
said,  on  request  of  the  plaintiff,  and  also  the  warrant  issued  1 
complaint,  together  with  a  true  record  of  the  doings  of  such 
thereon,  on  the  like  request  of  the  plaintiff,  were  duly  retu 
the  said  county  court,  which  held  its  session  on  the  Jour/A 
of  December,  184O,  according  to  the  law,  and  said  recognizance 
defendants  was  likewise  by  sa\6.  Isaac  Parker,  judge  as  afi 
brought  into  said  court,  at  the  said  last  mentioned  session 
court,  to  be  recorded,  and  was  thereupon, 'at  the  prayer  of  1 
plaintiff  then  and  there  recorded  in  the  same  court,  as  by  the  ri 
the  said  recognizance,  still  remaining  in  said  court,  more  fully  i 
and  the  said  suit  was,  at  the  said  terra  of  the  said  court, 
court,  continued  until  the  next  term  of  said  court,  which  was 
its  session  on  ihejourlh  Tuesday  of  June,  1S4I,  and  although 
said  term  of  the  said  court,  which  was  held  on  thejourth 
of  June,  18.J/,  the  said  plaintiff  farther  prosecuted  her  sui 
said  against  the  said  Lewis  Morrill,  yet,  nevertheless,  the  sai 
Morrill  did  not  personally  appear  before  the  said  count] 
neither  at  the  term  of  the  said  court  which  commenced  its  se: 
the /cur/A  Tuesday  of  December,  18^,  as  aforesaid,  nor  at  the 
the  said  court  which  commenced  its  session  on  the  Jourik  Tu 
June,  i&il,  but  being  called  at  the  last  mentioned  term  of  sa 
in  open  court,  according  to  law,  to  answer  to  said  suit,  made 
in  the  same,  and  judgment  was  thereupon  rendered  against 
Leitiis  Morrill  by  default,  and  his  said  default  was  thereup 
recorded,  and  the  said  court,  at  their  last  mentioned  term,  th 
ordered  and  adjudged  that  the  said  Lewis  Morrill  should  \ 
dollars,  and  the  cost  of  said  suit  legally  taxable  against  hii 
months  after  the  date  and  time  of  said  order,  fifty  dollars  in  0 
3.nd  fifty  dollars  in  two  years,  after  the  date  and  time  of  saii 
to  the  plaintiff,  and  that  he,  the  said  Lewis  Morrill,  should  er 
recognizance  during  the  said  last  mentioned  term  of  said  cc 
the  payment  of  said  sums  and  the  costs  as  aforesaid,  whic 
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were  taxed  by  said  court  at  the  sum  of  %18, 18.  And  the  plaintiff 
avers  that  the  said  Lewis  Mifrrill  ^id  not  abide  and  perform  the  order, 
or  orders,  of  said  court  as  aforesaid,  during  the  said  term  last  men- 
tioned of  said  court,  nor  has  the  said  Lewis  Morrill  since  done  the 
same  according  to  the  tenor  and  condition  of  his  said  recognizance 
and  the  said  condition  of  the  said  recognizance  hath  become  broken, 
and  thft  said  Lewis  Morrill^  at  the  term  of  said  court  last  above  men- 
tioned, after  his  said  default  in  the  suit  aforesaid,  was  duly  called, 
according  to  law,  to  appear  in  said  court  in  compliance  with  his  said 
recognizance,  or  the  same  would  be  forfeited,  and  the  said  Alvin 
Flinty  at  the  same  term  of  the  court  aforesaid,  was  also  duly  called, 
according  to  law,  to  have  the  said  Lewis  Morrill  in  court,  in  compli- 
ance with  his  said  recognizance,  or  the  same  would  be  forfeited ;  — 
all  which,  and  the  several  other  proceedings  of  the  said  court,  above 
set  forth,  at  the  said  December  Term  and  sdi\6./une  Term,  will  more 
fully  and  at  large  appear  by  the  records  and  proceedings  of  said 
court,  in  said  court  now  remaining.  And  the  plaintiff  avers  that  the 
^6.  Lewis  Morrill  did.  not  appear,  after  having  been  so  called,  as 
aforesaid,  at  the  said  June  Term,  iS^/,  nor  did  the  said  Alvin  Flint 
render  the  s^d  Lewis  Morrill  \n  court  at  the  saidy««^  Term,  1 8^2, 
and  the  recognizance  of  the  said  Lewis  Morrill  and  the  said  Alvin 
Flint  was  thereupon,  at  the  sad6./une  Term,  iS^i,  by  said  court, 
declared  forfeited,  as  will  fully  and  at  large  appear  by  the  proceedings 
and  records  aforesaid,  in  said  court  remaining;  and  the  said  judgment 
by  default  and  the  said  recognizance  still  remain  in  full  force  and 
virtue  and  in  no  way  discharged,  annulled,  or  vacated;  wherefore 
and  whereby  according  to  the  form  and  effect  of  said  recognizance, 
an  action  hath  accrued  to  said  plaintiff,  to  demand  and  have  of  and 
from  the  said  defendants  the  said  sum  of  two  hundred  and  fifty  dollars 
above  demanded;  yet,  (concluding  in  usual  form)?- 

b.  Plea  or  Answer. 
(1)  Performance. 

Form  No.  4438.* 

{Caption  and  commeneemeni.) 
That  at  th^  January  term,  i8<9<9,  of  said  court,  in  which  said  cause 

1.  DefBBdftat*!  PI0M  wen  SnlitUntUl-  and  there  made ;  and  5.  That  the  de- 

I7, — I,  That  there  was  no  such  record  fendant   Morrill   w&w   prosecuted   and 

of  recognizance  as  was  alleged  in  the  sought  to  be  charged  bv  the  plaintiff  in 

declaration  ;    a.    That    there    was    no  the  original  action  under  the  statute  of 

such  record  of  a  judgment  as  was  al-  November  9,  182a,  which  statute  was 

leged ;    3.  That  the  county  court  had  repealed    prior  to    commencement  of 

no  jurisdiction  to  make  any  such  order  the  said  prosecution.    Judgment  was 

of  payment  by  the  defendant  Morrill  rendered  for  plaintiff  upon  issue  joined 

to  the  plaintiff  as  was  set  forth  in  the  and  trial  by  the  court,  which  was  af- 

declaration  ;    4.    That    the    defendant  firmed  by  the  Supreme  Court. 

Morrill  did  appear  in  the  said  action,  in  The  recognizance  is  part  of  the  record 

favor  of  the  plaintiff  against  him,  at  and  is  not  reauired  to  be  enrolled  by 

the  Decetnber  Term,  1840,  of  Orleans  the  clerk.      Blood   v.   Morrill,  17  Vt. 

county  court,  and  submit  himself  to  and  598. 

abide  all  the  orders  and  judgments  in  %,  This  form  is  from  State  v.  Fletcher, 

said  action  which  the  said  court  then  i  Ind.  App.  581. 
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was  pending',  and  under  which  recognizance  bond  the  principal 
Samuel  V.  Fletcher,  was  to  appear,  he  did  appear  in  his  own 
person  to,  and  he  did  then  and  there  answer  to,  the  comi: 
bastardy  therein  pending  against  him  in  said  bastardy  suit,  in  i 
plaint  mentioned;  and  that  he  did  not,  at  any  time  during  s£ 
of  said  court,  depart  from  said  court  without  the  leave  and  pei 
of  said  court ;  that  during  said  term  of  said  court  said  basta 
was  finally  tried  before  said  court  and  a  jury,  and  the  said  & 
^/rfi-A^r  attended  said  trial  in  his  own  proper  person,  and  did  t 
there  answer  said  complaint  in  bastardy  and  defend  against  s 
but  without  avail;  that,  upon  the  finding  and  return  of  the 
against  him  therein,  he  did  prepare,  file  and  submit  his  mot 
causes  for  a  new  trial  of  said  cause,  which  was  overruled,  , 
court  thereupon  rendered  final  judgment  upon  said  verdict 
said  defendant,  Samuel  V.  Fletcher;  that  the  appellee,  David i 
then  and  there,  in  his  capacity  as  surety  and  recognizor  of  i 
Samuel  V.  Fletcher,  in  said  recognizance  and  bond,  produ' 
body  of  his  principal,  the  said  Samuel  V.  Fletcher,  in  open  coi 
before  the  judge  of  said  court,  to  be  dealt  with  in  said  basta 
according  to  law,  and  the  said  Samuel  V.  Fletcher,  being  tl 
there  personally  in  and  before  said  court,  was  required  by  sa 
to  pay  or  replevy  said  judgment  in  said  bastardy  suit,  and  fai! 
refusing  to  pay  or  replevy  said  judgment  or  any  part  thereof 
upon  said  court  committed  him  to  the  jail  of  said  county  of  L 
for  his  default  in  failing  and  refusing  to  pay  or  replevy  said  jur 
and  that  said  Samuel  V.  Fletcher  was  imprisoned  in  the  jail 
county  under  the  order  of  said  court,  and  was  so  confin 
imprisoned  under  said  comraitment  when  this  suit  commenc 
when  said  answer  was  filed ;  that  at  no  time  was  any  forfeiture  i 
of  said  recognizance  and  bond,  nor  was  any  default  taken  or 
thereon  against  the  recognizors  or  either  of  them,  in  said  t 
suit.  Wherefore,  (concluding  in  the  usual  manner  wUh  sign, 
defendants  attorn^). 

(2)  Readiness  to  Perforu. 
Form  No.  4439. 

(Precedent  in  Dunbatton  v.  PiUtey,  37  N.  H.  171.) 
[(Cation  and  commencement.)^ 

That  the  plaintiffs,  their  action  aforesaid,  thereof  agains 
ought  not  to  have  or  maintain,  because  they  say  that  said  yc/tn 
frey  did  appear  at  said  term  of  the  court  of  common  pleas,  h 
Concord,  in  and  for  the  county  of  Merrimack,  on  the  second 
of  October,  i%SO,  and  did  then  and  there  answer  to  said  compla 
there  was,  then  and  always,  during  said  term  of  said  court,  i 
abide. any  order  of  said  court  on  said  complaint,  yet  said  court 
then,  or  at  any  time  during  said  term  of  said  court,  make  ac 
on  said  complaint,  but  said  court  did  then  and  there  without 
sent  of  said  defendants,  continue  said  complaint  to  the  next 
said  court,  to  wit,  to  the  term  of  said  court  holden  at  said  Cot 
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and  for  said  county,  on  the  fourth  Tuesday  of  March^  i%51}  Kcan* 
duding  in  the  usual  manner  with  signature  of  defendants  attorney.)} 

5.  Ii^unction  Bonds. 

9u  Ckimplaint»  Deelaration  or  PetitioiL 

(1)  Generally. 

Form  No.  4440.* 

Hanson   Gregg,  Albert  Torian^ 
and  Mason  Gregg,  late  co- 
partners under  the  firm  name 
and  style  of  Gregg,    Torian 
^Co,,  plaintiffs, 
against 
Joseph  H,  Smithy  John  Doe  and 
Richard  Roe,  defendants. 
The  above-named  plaintiffs,^ by  Slocumb  and Hambel,  their  attor- 
neys, complaining  of  the  above-named  defendants,  allege: 

I.  That  on  the  9th  day  oi  January ,  i875,  Joseph  H,  Smithy  one  of 
the  defendants  above  named,  commenced  an  action  in  the  district 
court  oi  Jefferson  county  against  the  plaintiffs  herein  and  obtained 
a  temporary  injunction  therein  to  restrain  the  said  plaintiffs  from 
{Here  state  the  nature  of  the  injunction\ 

II.  That  at  the  time  of  the  granting  of  the  said  injunction  the 
defendants  herein  duly  made,  executed  and  delivered  their  certain 

1.  On  demurrer  this  plea  was  held  That  the  Prinoipal  Xanitd  the  Mather 
good,  on  the  ground  that  the  bond  did  after  the  date  of  the  recognizance  can- 
not bind  the  defendant  to  attend  after  not  be  shown  by  defendant  under  a  plea 
the  next  term  of  court.  Dunbarton  v.  of  nil  debet  and  payment  with  leave  to 
Palfrey,  ay  N.  H.  171.  give  special  matter  in  evidence.     Com. 

A  Plaa  of  Inftuiey  at  the  time  of  the  v,  Nowland,  10  S.  &  R.  (Pa.)  355. 
execution  of  the  bond  is   not  a  good        %.  This  form  is  in  substance  that  used 

defense.     Bordentown   v,  Wallace,   50  in  Smith  v,  Gregg,  9  Neb.  212.     The 

N.  J.  L.  13;  People  v,  Moores,  4  Den.  breach  of  the  condition  set  out  con- 

(N.  Y.)  518.  stitutes  a  good  cause  of  action. 

Whore  the  Obligor  Pleeded  Ihrnei,  and  8.  Suit  was  instituted  in  the  name  of 
it  was  proved  that  he  appeared  at  the  "Hanson  Gregg,  Albert  Torian  and 
court  in  compliance  with  the  bond  but  Mason  Gregg,  late  copartners,  under 
did  not  plead  to  the  complaint  and  the  the  firm  name  and  style  of  Gregg, 
proceedings  were  continued  because  the  Torian  &  Co.,  plaintiffs."  It  was  held 
child  was  not  then  born,  such  appear-  on  demurrer  not  to  be  necessary  that 
ance  was  not  equivalent  to  a  waiver  of  the  plaintiffs  should  state  that  such 
duress  ;  but  if  it  were  it  could  be  taken  partnership  *'was  formed  for  the  pur- 
advantage  of  only  if  set  forth  in  the  pose  of  carrying  on  trade  or  business, 
replication  as  avoiding  the  plea  of  or  for  the  purpose  of  holding  any 
duress.  Fisher  v.  Shattuck,  17  Pick,  species  of  property  in  this  state,"  as 
(Mass.)  252.  the  action  was  not  brought  under  the 

That  there  wee  Only  One  Surety,  though  provisions  of  Neb.  Gen.  Stat.  c.  57,  §  34. 

the  law  requires  two,  was  held  to  be  no  Smith  v.  Gregg,  9  Neb.  213. 
defense.  Com.  v.  Porter*  i  A.  K^  Marsh. 
(Ky.)  44. 
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undertaking  in  writing,  and  that  the  said  undertaking  was 
words  and  figures  as  follows,  to  wit,  {_Here  set  out  the  undert 
fully,  and  that  said  undertalcing  was  duly  approved  by  the  i 
the  said  district  court. 

III.  That  afterwards,  to  wit,  on  or  about  the  18/A  day  olE 
i878,  it  was  found  by  the  judge  of  the  district  court  of  j 
county,  Nebraska,  at  chambers,  that  the  petition  of  said  Jt 
Smith  in  said  injunction  action  did  not  contain  a  statement 
sufficient  to  justify  the  issuance  of  said  injunction;^  and  said 
tion  was  then  and  there  dissolved,  and  said  action  of  injunct 
afterwards  dismissed  at  the  cost  of  the  %a\A  Joseph  H.  Smith, 
district  court  of  said  Jefferson  county. 

IV.  That  by  reason  of  said  injunction  in  said  action  plainti 
damaged  in  the  sum  of  seventy-five  dollars  in  this,  to-wit,  for  t 
and  trouble  spent  by  plaintiffs  in  looking  after  and  in  procui 
dissolution  of  said  injunction,  and  for  money  paid  out  and  ei 
for  counsel  and  attorney  fees,  and  their  expenses  in  and  ab 
procuring  of  the  dissolution  of  the  injunction."  That  the 
seventy-five  dollars  is  now  due  and  owing  from  defendants 
plaintiffs,  and  no  part  of  the  same  has  ever  been  paid  by  t 
defendants  or  either  of  them,^  although  payment  has  been 
quested  and  demanded. 

1.  IHihItIiib  ths  InjnnstloB  at  Oluun-  and   ffives  a  right  to  recoTc 

Inti,  and  the  sabsequent  dismigsal  of  undertaking,     N,  V.  Cent.,  el< 

the  suit  by  Ihe  court  at  the  cost  of  the  f.  Hastings,  g  App.   DIv.  (N. 

plaintiffs,  taken  together,  were  equiva-  Wynkoop  v.  Van  Beuren,  63 

lemtoadcdBion  "that  the  injunction  V.)    500;    New   York   City   i 

ought  nottohave  been  granted."  Smith  Water  Co.  f.   Bissell,   78   Hui 

V.  Gregg,  g  Neb,   313.     So  also  an  in-  176;  Mannings.  Cassidy,  Bo 

junction  bond,  conditioned  to  pay  the  Y.)  117;  Pacific  Mail  Sleamsl 

damages  if  it  shall  be  decided  event-  Toel.  85  N.  Y.  646. 
ually  that  the  complainants  were  not        S.  Allsgatloii  aa  to  Dasutgw 

equitably  entitled  10  such  restraining  action   on    an    injunction    b< 

order,    is  forfeited   by   a   decision   01  ditioned  that  the  plaintiff  in 

the  chancellor  dissolving  (he  order  and  for  whom  the  sureties  nndenoc 

dismissing  the  bill;  provided  it  is  not  pay  all  damages  and  costs  thi 

shown  that   such   decision    was  based  be   awarded  against    the   pU 

upon  some  fact  arising   subsequently  virtue  of  the   issuing  of  saii 

to  the   granting  of   the  order.      New  tion,  by  any  competent  court. 

York,  etc.,  R.  Co.f.  Dennis,40N.J.  L.  held     that     as    no    allegatioi 

40.  award  of  such  damages  wa 

SUmlnal  of  a  Conplalut  for  want  of  complaint    no    sufficient    bre 

facts  sufficient  to  constitute  a  cause  of  averred  and  the  sureties  wer 

action  is  a  final  decision  that  plaintiff  to  stand  on   the  precise  tern 

was  not  entitled   10  a  preliminary  in-  contract  and  could  not  have 

junction  and  establishes  the  right  of  the  bility  extended  beyond  the  si 

obligees  in  the  undertaking  to  recover,  by  which  they  had  chosen  tob: 

Williams  v,   Montgomery,   14B   N.    Y.  selves.     The  complaint  was  h< 

JI9;  MuBgrave  v.  Sherwood,   76  N.  Y.  defective  and  the  demurrer  ' 

194;  Palmer  v.   Foley,  71   N.   Y.  106 ;  tained.      Tarpey  v.   Shillenbi 

Lawton  V.  Green.  64  N.  Y.  326  ;  Jacobs  Cai.  391. 
V.  Miller,  it  Hun  (N.  Y.)44i.  3.  AUtfatlM  of  HonpaTinni 

OiwMBtiiiiiuie*  of  an  A«tlam  without  the  plaintiB  in  the  injunction  suit 

consent  of  the  defendant  is  equivalent  sarj.  and  without  it  the  con 

to  a  final  determination  that  the  plain-  fatally  defective.     Morgan  v. 

tifif  wa«  not  entitled  to  the  injunction  60  Cal,  341;  Richards  v.  Trav< 
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Wherefore  plaintiffs  demand  judgment  for  the  sum  of  seventy-five 

dollars  with  interest  from  the day  of ,  together  with  the 

costs  of  this  action. 

Slocumb  and  Hambel^ 

Attorneys  for  plaintiffs. 

(2)  Injunction  against  Completion  of  Contract. 

Form  ilo.  4441.' 

{Caption  and  commencement, ) 

I.  That  on  the  5th  day  of  November^  i87^,  and  for  some  time  pre- 
viously thereto,  the  plaintiffs  were  engaged  in  bouldering  and  other- 
wise improving  certain  ditches  on  the  sides  of  the  streets  adjoining 
and  surrounding  the  public  square  in  the  town  of  Frankfort^  under 
a  contract^  with  the  Board  of  Commissioners  of  the  county  of  Clinton, 

II.  That  at  that  time  the  earth  was  in  good  condition,  and  the 
weaiCher  very  favorable,  for  the  work  in  which  they  were  so  engaged, 
which  said  work  might  have  been  completed  within  ten  days  there- 
after if  no  interruption  had  taken  place,  and  at  a  cost  of  not  exceed- 
ing three  hundred  dollars. 

III.  That  on  said  6th  day  of  November^  iS7^,  the  defendant  Sipe 
filed  in  the  clerk's  office  of  the  common  pleas  court  of  said  county  of 
Clinton  his  complaint  against  the  plaintiffs  herein,  praying  a  perpetual 
injunction  against  them,  enjoining  them  from  the  continuance  and 
completion  of  said  work. 

IV.  That  on  the  same  day  the  judge  of  said  common  pleas  court 
granted  an  interlocutory  or  temporary  restraining  order  against 
these  plaintiffs,  requiring  them  to  abstain  from  the  further  prosecu- 
tion of  such  work  until  the  18th  da^  of  the  same  month,  at  which 
last  named  time  said  interlocutory  or  temporary  restraining  order 
was  dissolved  by  said  judge,  and  that  afterward,  upon  a  trial  of  said 
cause  for  a  perpetual  injunction  in  the  Clinton  Circuit  Court,  to  which 
it  had  been  transferred  by  operation  of  law,  there  was  a  verdict  and 
judgment  in  favor  of  the  defendants,  the  plaintiffs  in  this  action. 

V.  That  before  the  granting  of  the  said  temporary  restraining 
order  and  in  order  to  obtain  the  same,  the  defendants  herein  exe- 
cuted to  the  plaintiffs  their  written  undertaking,  commonly  called  an 
injunction  bond,  a  copy  of  which  is  filed  with  this  complaint  and 
made  part  hereof  for  the  payment  of  all  costs  and  damages  which 
might  accrue  to  the  plaintiffs  by  reason  of  said  restraining  order. 

Co.,  80  Cal.  505;  Grant  t/.  Sheerin,  84  1.  This  is  substantially  the  complaint 
Cal.  197;  Curtiss  v.  Bachman,  84  Cal.  in  Sype  v.  Holliday,  62  Ind.  4. 
316;  Barney  V.  Vigoreaux,  93  Cal.  631;  %,  Sat  Judicata.  —  The  power  of  the 
Curtiss  V.  Bachman,  no  Cal.  453.  county  commissioners  to  make  a  con- 
Xodgmant  Cannot  be  Bandered  Agafairt  tract  of  this  character  entered  into  the 
tlia  florvtiflt  in  New  York  without  an  merits  of  the  injunction  suit,  was  ad- 
action  on  the  injunction  undertaking,  judicated  by  the  decision  in  such  suit 
Troxell  v.  Haynes,  16  Abb.  Pr.  N.  S.  and  cannot  be  considered  in  this  action 
(N.  Y.  C.  PI.)  I ;  Fitzpatrick  v,  Flagg,  on  the  bond.  Sipe  v.  HoUiday,  63 
12  Abb.  Pr.  (N.  Y.  C.  PI.)  189;  Randall  Ind.  4. 
V.  Carpenter,  47  N.  Y.  Super.  Ct  205. 
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VI.  That  immediately  after  the  dissolution  of  the  said  ini 
tory  or  temporary  restraining  order,  the  earth  became  frozei 
depth  of  twelve  inches,  and  so  remained  for  a  long  period  o 
during  which  the  plaintiffs  were  obliged  to  finish  the  boulde 
and  other  improvements  upon,  said  ditches,  and,  by  reason  ol 
frozen  condition  of  the  earth,  the  labor  and  expense  of  sai 
were  greatly  increased. 

VII.  That,  in  consequence  of  the  delay  occasioned  by  said  n 
ing  order  and  of  the  increased  labor  imposed  thereby,  as 
stated,  such  work  was  completed  at  a  cost  of  one  thousand  dol 
increase  of  seven  hundred  dollars  above  what  the  cost  thereol 
to  have  been,  and  the  plaintiffs  were  put  to  additional  cc 
expense  in  defending  said  injunction  proceedings.  {^Prayer /i 
and  signature  of  plaintiffs'  attorney,  y- 

Form  Ho.  4442.' 

(Caption.) 

The  President,  Directors  and  Company  of  the  Bank  of  the 
States  and  Frank  Davis  complain  oi  John  Doe  and  Richard  Ri 

1.  BatuidBat'l  Aatww  in  this  aclion,  that    on    said     lasi-named     d 

alleging  that  the  defendant  had  applied  obtained  an  order  from   the 

for  the  injunction  in  the  court  of  com-  said   court   restraining  and   e 

mon    pleas   on    the   ground    that    the  said  sheriff  and  said  plaintiff 

improvements  being  made  bythe  plain-  anywise   selling   or  disposing 

tills  would  wgrk  irreparable  damage  to  property    so    levied    upon,   ai 

adjoining  real  estate  alleged  to  have  selling   [he   same   on   said   ei 

belonged  to  th*   defendant,   was  held  that,  to  procure  said  order  and 

insufficient,  as   the   title   to   such   real  tion,  and  pursuant   to   the  st 

estate  was  not  so  involved   as  to  oust  such  case  provided,  the  said  h 

■uch  court  of  jurisdiction,    Sipe  v.  Hol<  and  Dondlan    executed    their 

liday,  63  Ind.  4 ;   Wolcott   c.   Wigton.  obligatory,  a   cop^   of    which 

7  Ind,  44;  Carpenter  v.  Vanscoten.  >o  with   this   complaint    and    ■mx 

Ind.   so;  Godfrey  v.   Godfrey,  17   Ind.  hereof,  whereby   they   undert 

6:   Macy  t;.  Allee,  iB  Ind.  ta6;   Morse  bound  themselves  to  pay  to  l 

V.  Morse,  42  Ind.  365.  tiff   all   damages   he  might  si 

9.  I  Robinson's  F.  (Va.)  474.     Plain-  such  restraining  order  and  ie 

tiff's  complaint  in  Donellan  v.  Hardy,  should  be  wrongful;  thatsaid] 

57  Ind.  393,  omitting  the  formal  parts,  so  held  and  owned  by  said  lirn 

was  substantially  as  follows:    That  on  riman   &•  Dontllan,  in  sajd  cc 

the   lolh   day   of  August.  iS&f,  in    the  the  date  of  said  bond,  and  w 

MadisoK   Circuit  Court,  he  had  recov-  subject   10  said  execution,  wi 

ered  a  judgment   against  one  Lcimard  value   of   tv?elvi   kundrat  doll 

Marriiaaa  for  the  sum  of  nx  hundred  that   the   property   levied   on 

and  irvraly^kree  AoWa-Ti^ttA  Wj/ycents,  sheriff,  by  virtue  of  said  execa 

and  costs  of  suit  taxed  at  ax  dollars  of  the  value  of   tuttlin  hundrei. 

and   sixty-five  cents,  which   judgment  that,  by  virtue  of  said  injunc 

remained  unpaid,  unreversed,   and  in  restraining  order,  the  said  sh 

full  force;  that  on  the  ^M  day  of />#-  compelled   to,  and   did,  surre 

ruary,  lidg,  there  was  in  (he  hands  of  the  property  so  levied  on  by  '■ 

the  sheriff  of  Madison  county,  Indiana,  he  did  release  his  said  levy  ; 

IQ  be  executed   by  him,  an  execution  said  properly,  under  said  orde 

issued   on   said   judgment,  out  of   the  court,    had     been     disposed 

clerk's  office  of  said  court,  which  execu-  removed    beyond    the   reach 

tion  wasonsaiddayleviedbysaldsheriff  sheriff,  or   the  sheriff  of   said 

upon'personal  property,  owned  by  said  that  said  Narriman  had  becor 

icution  defendant  and  A'f/fiifl  ZTbmi'/-  wholly    insolvent,    and     ther 

,  and   held    by   them   as   partners ;  property^  of    said    firm    of   I 
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in  custody,  etc. ,  of  a  plea  that  they  render  to  the  plaintiffs  the  just 
and  full  sum  of  $^,^i,  lawful  money  of  the  United  States,  which 
to  the  said  plaintiffs  they  owe,  and  from  the  said  plaintiffs  unjustly 
detain. 

And  thereupon  the  said  plaintiffs  say,  that  heretofore,  to-wit,  on 
the  16th  day  of  February  in  the  year  i8^<9,  at  the  said  county  of 
Albemarle,  the  said  John  Doe  and  Richard  Roe,  by  their  certain  writ- 
ing obligatory,  sealed  with  their  seals,  the  date  whereof  is  the  day 
and  year  last  aforesaid,  acknowledged,  {Here  the  obligation  wcu  set  forth 
in  full).  Which  said  writing  was  and  is  subject  to  a  certain  condition 
thereunder  written,  whereby,  after  reciting  to  the  effect  following, 
to- wit,  that,  {Here  were  set  forth  in  full  the  recitals  in  the  condition),  it 
was  expressed,  declared  and  provided  to  the  effect  following,  to-wit, 
that  if  the  said  John  Doe  should  hold  the  said  slaves,  or  their  value, 
and  upon  a  dissolution  of  the  said  injunction,  should  it  be  dissolved, 
should  produce  and  surrender  the  same,  in  court,  in  satisfaction  of 
said  executions,  and  furthermore  should  abide,  perform  and  fulfil 
the  decree  or  decrees  of  the  said  courts,  which  might  be  made  in 
the  said  cause,  then  the  said  obligation  was  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue,  all  which  will  appear  by  a  duly 
certified  copy  of  the  said  writing  obligatory,  and  of  the  condition 
thereunder  written,  now  here  to  the  court  shown,  the  original  thereof 
remaining  filed  with  the  clerk  of  the  said  Circuit  Court  of  the  United 
States  for  the  fifth  circuit  and  Eastern  District  of  Virginia.  And 
the  said  plaintiffs  further  say,  that  when  the  said  John  Doe  had 
executed  and  filed  with  the  clerk  of  the  said  Circuit  Court  of  the 
United  States  bond  with  security  as  aforesaid  the  said  injunction 
order  took  effect,  and  the  said  John  Doe  thereupon,  to-wit,  on  the 
said  16th  day  of  February,  iSSS,  at  the  county  aforesaid,  received 
the  said  slaves.  And  the  said  plaintiffs  further  say  that  afterwards, 
to-wit,  at  a  court  of  the  United  States,  held  for  the  fifth  circuit  and 
Eastern  District  of  Virginia,  on  the  31st  day  of  May,  iSS9,  the  said 
cause,  in  which  the  said  fohn  Doe  was  plaintiff  and  the  said  Presi- 
dent, Directors  and  Company  of  the  Banh  of  the  United  States  and 
Frank  Davis  were  defendants,  by  consent  as  well  of  the  plaintiff  as 
of  the  said  defendants,  came  on  to  be  heard  upon  the  bill  of  the 
complainant,  the  answer  of  the  defendant  Frank  Davis,  the  examina- 
tions of  witnesses  and  the  exhibits  filed,  and  was  argued  by  counsel. 
On  consideration  whereof  the  court  did  adjudge,  order  and  decree 
that  the  injunction  awarded  the  plaintiff  in  the  said  cause  to  enjoin 
the  defendants  therein  from  selling,  under  the  executions  in  the  bill 
mentioned,  the  slaves  in  the  said  bill  also  mentioned,  should  be  dis- 

^  Donellan  out  of  which  any  part  of  naught;  that  by  means  of  the  premises 

appellee's  said  judgment  can  be  made;  he  has  sustained  damages  in  the  sum 

that  the  plaintiff  herein  appealed  from  of  one  thousand  dollars.      The  verdict 

said  restraining  order  of  said  court  to  for  the  plaintiff  was  held  to  have  cured 

the    Supreme  Court  of  this  State,  and  all  the  alleged  defects  in  the  complaint, 

that  by  the  judgment  of  said  Supreme  for  the     reason    that    sufficient  facts 

Court,  rendered  in  said  cause  on  fanu-  were    stated    therein    to    render    the 

ary    ^th^  187/,  the    said    restraining  judgment  thereon  a  complete  bar  to 

order  of  the  judge  of  the  court  below  any  other  suit  for  the  same  cause  of 

was  in  all  things  reversed  and  held  for  action. 
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solved,  and  that  the  bill  of  the  plaintiff  in  the  said  cause  sht 
dismissed,  but  without  costs  to  either  party,  as  by  the  recc 
proceedings  now  remaining  in  the  said  Circuit  Court  of  the 
States  for  the  fifth  circuit  and  Eastern  District  of  Virginia 
festly  appears,  a  transcript  whereof,  duly  certified,  is  now  I 
the  court  shown.  And  the  plaintiffs  in  this  action  in  fact  say,  t 
said  John  Doe  did  not  hold  the  said  slaves,  and  did  not,  uf 
dissolution  of  the  said  injunction,  produce  and  render  tl 
slaves,  or  their  value,  in  court,  in  satisfaction  of  said  exec 
according  to  the  form  and  effect  of  the  said  condition  of  t 
writing  obligatory,  but  to  produce  and  surrender  the  said  si; 
their  value  in  court,  in  satisfaction  of  said  executions,  has  h 
wholly  neglected  and  refused,  and  still  neglects  and  refuses  t( 
By  reason  whereof  the  said  writing  obligatory  became  forfeit 
thereby  an  action  hath  accrued  to  the  plaintiffs  in  this  ac 
demand  and  have  of  and  from  the  said  John  Doe  and  Jiichi 
the  said  sum  of  ^,^81,  above  demanded.  Yet  the  said  Jt 
and  Richard  Roe,  although  often  requested  so  to  do,  have  n 
has  either  of  them,  as  yet  paid  to  the  plaintiffs  in  this  act 
either  of  them,  the  said  sum  of  |S0,4Ji,  or  any  part  thereof, 
pay  the  same,  or  any  part  thereof,  to  the  plaintiffs  in  this  act 
either  of  them,  they  have,  and  each  of  them  hath,  hitherto 
neglected  and  refused,  and  they  do,  and  each  of  them  doth,  st 
lect  and  refuse,  to  the  damage  of  the  said  plaintiffs  in  this 
%!S0,000  ;  and  therefore  they  bring  suit,etc.>  {Concluding  in  it 
manner  with  plaintiffs'  attorney's  signature.) 


.  TnngfaU;  Snlikf  Oat  Injnnrtlai,    not  pa[i 

IfUg  Bmoh  of  Condldon  Anlut—    huadrta  .  .      -  - 

Demurrer  was   sustained   in    Dunn  v.     And  plaintiffs  say  that  the  ci 


Davis,    37   Ata.  96,   to  declaration    in  said  bond  has  been  broken  i 

which  usignmcnt  of  breaches  was  as  that   they  were   compelled   lo 

follows:  necessary  counsel,  attorneys 

"  I.  And   plaintiffs  aver,  that  after-  licitors,  to  aid  them  in  condui 

wards,  at   Ihe/u/y  term,  iSu,  of  said  defense  of   said  chancery  sui 

Chancery   Court,  said   Binnctl  Davii,  procure  the  dissolution  of  the 

on   his  own  application  to  said  court,  tion   Issued  in  said  cause;  wfa 

caused  said  bill  to  be  dismissed,  and  the  reasonable  and  necessary  coui 

same  was  [hereupon  dismissed  out  of  were  worth  the  sum  of  nxf  ^nxi 

said  Chancery  Court,  and  said  injunc-  lars;  and  the  said  defendants 

tion  was  dissolved:   and.  at   the  time  paid  the  same,  nor  any  part  th 

of  the  dismissal  of  said  chancery  suits,  the    said  plaintiffs;     to   their 

•aid  debt,  due  10  the  plaintiffs  as  afore-  tuiilve    hundred    dollara."      T 

said,  was  barred  by  the  statute  of  limi-  for  the    reason    that  the  brea 

tations  of  six  years,  and  the  plaintiffs'  signed   did   not   show  the   coi 

remedy  to  collect  said  debts,  with  the  the  defendants  10  have  been  b 

interest  thereon. became  and  was  wholly  any  particular.    The  complaini 

barred  ;  and  said  Biavirs  (?)  has  failed  show   that    any    matter   or  th 

and  refused,  and  does  still  fail  and  re-  required    of    Davis    in    the    c 

(use,  to  pay  said  debt,  or  any  part  there-  which   he   had  failed   to  perfc 

of,  to  the  plaintiffs;  by  means  whereof  did  il  aver  that  a  judgment  h 

said  sum  of  money  has  been  wholly  lost  recovered  against  him   for  wr 

to  said  plaintiffs,  to  their  damage  tioelvt  suing  out  the  injunction,  and 

kundridAoW'a.n:  wherefore  plaintiffs  say  had  failed  to  satisfy  the  same.  S 

chat  llie  condition  of  said  bonds  has  ".  Gully.  1  Dev.  s.  B.  L.  (K.  < 

been  broken,  and  said  defendants  have  Watts  v.  Sheppard,  3  Ala.  415; 
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(8)  Injunction  against  Merchants  Selling  or  Transacting 

Business. 

Form  No.  4443. 

(Precedent  in  Hibbard  v.  McKindiey,  a8  III.  341.) 
{{CaptianM 

James  A.  Hibbard^  Charles  Miners  Robert  S.  Randal/  and  /oAn  H, 
Sherwood^  plaintiffs,  who  sue  for  the  use  of  James  A,  Hibbard^  and 
Charles  Miner ^  complain  of  James  McKindley^  William  McKindley  and 
Ira  J.  NicholSy  defendants,  summoned  to  answer  the  said  plaintiffs 
in  a  plea  wherefore  they  owe  to  and  unjustly  detain  from  the  plain- 
tiffs the  sum  of  one  thousand  dollars. 

And  for  that  whereas,  also,  heretofore,  to  wit,  on  the  10th  day  of 
October y  A.  D.  i85P,  at  and  within  the  county  of  Cook  and  State  of 
Illinois^  in  the  Circuit  Court,  on  the  chancery  side  thereof,  the  said 
defendant,  James  McKindley^  having  filed  his  bill  of  complaint  against 
the  plaintiffs,  praying  for  discovery  and  an  injunction  against  them 
to  restrain  them  from  doing  certain  acts  therein  mentioned,  and  hav- 
ing caused  the  said  writ  of  injunction  to  issue  upon  the  order  of  the 
master  in  chancery  of  said  court  from  the  office  of  the  clerk  of  said 
court  to  the  sheriff  of  McDonough  county,  which  was  served  on  all 
the  plaintiffs  except  John  H.  Sherwood^  and  returned  into  court; 
and  afterwards,  to  wit,  on  the  16th  day  of  November ^  A.  D.  i85P,  the 
said  Circuit  Court,  upon  the  motion  of  the  said  plaintiffs,  James  A, 
Hibbard diTid  Charles  Mineryhaiving  adjudged  the  bond  filed  under  the 
order  of  the  master  in  chancery,  before  the  issuance  of  the  writ,  to 
be  insufficient,  and  required  the  said  defendant,  James  McKindley^ 
to  give  and  file  a  sufficient  bond ;  —  afterwards,  to  wit,  on  the  16th 
day  of  November y  A.  D.  i8^(?,  at  and  within  the  county  of  Cook  afore- 
said, the  said  defendants  made  their  certain  other  writing  obligatory, 
sealed  with  their  several  seals  and  now  to  the  court  here  shown, 
bearing  date  on  the  10th  day  of  October y  A.  D.  i859,  and   then  and 

V.  Peck,  I  Port.  (Ala.)  187;  Sledge  v  and  said  injunction  was,  on  the  tst 

Lee,  19  Ga.  411.  JuiUy  18^,  in  due  course  of  law,  dis* 

Yttzatioiii  Suing  Out  of  Iijiuietion,  Alle-  solved,  and  the  bill  in  chancery,  filed  to 

gBtloB  of  Br«a«di  of  Conditioii  Againft. —  obtain  the  same,  dismissed.      3.  That 

The  condition,  after  reciting  that  Gar-  said  injunction  was  sued  out  to  restrain 

rett  had  applied  for  and  obtained  an  plaintiff  and  said  Carter  from  running 

injunction  m  a  certain  chancery  suit  a  certain  ferry  boat  across  the  Cahawba 

against   Logan   and  one   Carter^   con-  river,  by  means  whereof  they  were  pre- 

tinuesthus:  ''Nowif  said  Garrett  shall  vented    from    running  said  boats   for 

well  and  truly  prosecute  his  said  writs  a  long  time,   whereby  they  sustained 

of  injunction,  and  pay  all  damages  and  great  damage,  and  were  put  to  great 

costs  occasioned  to  said  defendants  by  trouble  and  expense  in  employing  so- 

the  vexatious  suing  out  of  said  writ,  licitors  and    procuring    testimony    in 

then    this  obligation  to  be  void,"  etc.  and  about  making  their  defense  to  said 

Three   breaches  were  assigned  in  the  injunction  suit,  all  which  sums  defends 

declaration,     i.  That  said  Garrett  did  ants  were  bound   to  pay,  but  wholly 

not  well  and  truly  prosecute  said   in-  failed  so  to  do.     It  nowhere  appeared 

junction,   and  pay  all   damages   and  by  the  declaration  that  the  injunction 

costs  thereby  occasioned  to  said  plain-  was  sued   out  vexatiously.      Without 

tiff  and  Carter,     2.  That  said  Garrett  this  there  could  be  no  cause  of  action, 

did  not  well  and  truly  prosecute  said  Garrett  v,  Logan,  19  Ala.  344. 
injunction,  but  wholly  failed  so  to  do, 
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there  and  thereby  acknowledged  themselves  held  and  firml) 
unto  the  said  plainti£Fs,  in  the  sum  of  one  thousand  dollars 
paid  to  the  plaintiffs,  their  executors,  administrators  or  assig 
which  payment  well  and  truly  to  be  made,  the  defendants 
themselves,  jointly  and  severally,  and  their  respective  heirs, 
tors  and  administrators,  firmly  by  their  said  writing  obligatoi 
a  certain  condition  thereunder  written  as  follows,  to  wit: 

"Whereas,  the  above  nameil  James  McKindley  has  filed  hi: 
complaint  in  the  Cook  Circuit  Court  against  the  above  named  j 
Sheni'ood,  Robert  S.  Randall,  James  A.  Hibbard  and  Charles 
praying,  among  other  things,  for  an  injunction  to  restrain  I 
defendants  therein  named,  from  certain  acts  and  things  in  1 
bill  of  complaint  mentioned;  and  whereas,  the  Honorable 
Manierre,  Judge  of  the  said  Cireuit  Court  of  said  county,  has  . 
the  injunction  for  that  purpose,  according  to  the  prayer  of  s^ 
upon  the  said  complainant  giving  the  security  required  by  him 
case.  Now,  therefore,  the  condition  of  the  above  obligation 
that  if  the  above  bondmen,  yam^j  McKindley,  William  Mc, 
and  Ira  J.  Nichuls,  their  heirs,  executors  or  administrators, 
nf  them,  shall  well  and  duly  pay  or  cause  to  be  paid  to  the  said 
H.  S/ieni-ood,  Robert  S.  Randall,  James  A.  Hibbard  and 
Miner,  their  executors,  administrators  or  assigns,  all  such  cc 
damages  as  shall  be  awarded  against  the  said  complainant  in  < 
said  injunction  shall  be  dissolved,  then  the  above  obligatic 
void,  otherwise  to  remain  in  full  force  and  virtue." 

Which  said  writing  obligatory  was,  on  a  certain  day,  to  wit 
Jtilh  Nat-ember,  A.  D.  i859,  in  pursuance  of  the  order  of  said 
Court,  filed  in  said  court,  and  became  and  was  in  full  force  an< 
for  the  benefit  and  security  of  the  plaintiffs;  and  afterwar 
proceedings  were  had  in  said  cause,  in  and  by  the  Circuit  Gout 
said,  that  on  the  fl2nd  day  of  Noi'ember,  A.  D.  iZ69,  at  and  d 
term  of  said  Circuit  Court,  then  and  there  holden,  the  said  inj 
was,  by  the  order  and  decree  of  said  court,  dissolved  upon  the 
of  the  plaintiffs,  James  A.  Hibbard 2.V1A  Charles  Miner,  on  the 
the  answers  of  the  said  JHbbardanA  Miner;  and  afterwards 
on  the  ?6/A  day  of  March,  A.  D.  ii60,  at  and  during  a  term 
Circuit  Court,  the  said  bill  of  complaint  was  dismissed  at  the 
the  complainant  therein,  James  McKindlty,  aforesaid. 

I.  And  the  said  plaintiffs  aver,  that  the  ^\A  James  A.  Hibi 
Charles  Miner,  were  put  to  great  trouble  and  expense,  in  em 
solicitors  and  defending  against  said  bill  of  complaint,  and  th 
said  plaintiffs,  James  A.  Hibbard&nA  Charles  Miner,  paid  to  sol 

1.  The  name  here   is   "James."     It  murrer.      Hibbard   v.   McKli 

having   been    three    times   previously  111.  140. 
wtitien  "  John,"  there  can  be  no  ques-        %.  A   reasonable    counsel 

lion,  trom   the   instrument  itself,  that  upon  the  application    to   dis! 

John  H  Sherwood  wastheobliifee:  and  injunction  is  a  proper  elemen 

where  reference  is  made  to  the  "said  ag'es   in   an   action  on    the    ii 

James  H.  Sherwood,"  there  can  be  no  bond.      Corcoran  v.  ludson. 

room  to  doubt   that  John   is  the  per-  toG;  Edwards  v.  Bodtne,  11 

■on    intended.      The  use  of  the  name  Y.)  333:  Aldrlch  v.  Reynolds 

"  James "  is  not  good  ground  for  de-  Ch.  (N.  Y.)  613;  Rose  v.  Post 
«B0  Volum< 
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and  for  costs  and  expenses  in  and  about  the  defense  of  said  suit,  a 
large  sum  of  money,  to  wit,  the  sum  of  two  hundred  dollars,  which 
said  sum  is  due  and  wholly  unpaid,  and  the  said  defendants  have 
failed  and  neglected  to  pay  ^  to  the  plaintiffs,  or  any  of  them,  or  to 
any  person  for  them,  the  said  sum  of  money  so  expended,  or  any 
part  thereof, 

2.  And  for  a  further  breach  the  plaintiffs  aver,  that  the  said  plain- 
tiffs, James  A.  Hibbard  and  Charles  Miner ^  at  the  time  of  the  suing 
oyt  and  service  of  said  writ  of  injunction,  were  doing  business  as 
merchants,  under  the  name  and  style  of  J,  A.  Hibbard  &*  Co,^  at 
Bushmill  in  the  county  of  McDonough^  and  State  of  Illinois^  and  were  , 
as  such  then  and  there  the  owners  of  a  stock  of  merchandise,  to  wit, 
of  the  value  of  two  thousand  dollars,  and  were  paying  for  rent  of  store 
room  and  expenses  of  conducting  the  business,  a  large  sum  of  money, 
to  wit,  the  sum  of  one  hundred  dollars  per  month,  and  as  such  were 
then  and  there  doing  a  profitable  business,  and  realizing  as  profits 
therefrom  a  large  sum  of  money,  to  wit,  the  sum  of  one  hundred  dol- 
lars per  month,  and  the  said  plaintiffs,  James  A,  Hibbard  and  Charles 
Miner^  were  then  and  there  prohibited  by  the  said  writ  of  injunction 
from  selling  or  disposing  of  their  goods,  or  any  part  thereof,  or  from 
transacting  any  business  whatever  with  reference  thereto,  whereby 
the  said  Hibbard  and  Miner  were  then  and  there  compelled  and 
forced  by  said  writ  to  lose  the  profits  arising  from  their  said  business, 
and  to  pay  the  said  expenses,  and  in  so  doing  they,  the  said  Hibbard 
and  Miner,  suffered  damages  in  a  large  sum  of  money,  to  wit,  in  the 
sum  of  three  hundred  dollars,  which  said  sum  the  said  defendants 
have  not  paid,  or  any  part  thereof. 

603;  Newton  v.  Russell,  87  N.  Y.  53^;        C^if/r<i. '^  But  the  Supreme  Court  of 

Behrens  v,  McKenzie,  23    Iowa   333;  the  United  States  has  held  that  attor- 

Reece  v.  North  way,  58  Iowa  187;  Ford  ney*s  fees  cannot  be  recovered  in  an 

V.  Loomis,  62   Iowa  588;  Ryan  v.  An-  action  on  an  injunction  bond.  Oelrichs 

derson,  25  111.  372;  Cook  v.  Chapman,  v.  Spain,  15  Wall.  (U.  S.)  211. 
41  N.  J.  £q.  154;  Derby  Bank  f/.  Heath,        1.  It  was  claimed  as  a  ground  of 

45  N.  H.  524;  Noble  v.  Arnold,  23  Ohio  demurrer  that  the   breaches  assigned 

St.  270.  should  have  averred  that  defendants, 

But  the  plaintiff  must  show  that  he  nor  either  of  them,  had  paid  the  money 

has  actually  paid  such  attorney's  fee;  to  plaintiffs.     This  was  not  necessary, 

otherwise  he  cannot  recover  the  same  as  where  a  number   of    persons  are 

in  an  action  on  the  bond.     Prader  v,  bound,   jointly,  or  jointly  and  sever- 

Grimm,  28  Cal.  11;  Willsont/.  McEvoy,  ally,  for  the   performance  of  an   act, 

25  Cat.  169.  performance  by  one  is  a  performance 

Hence  the  value  of  an  attorney's  serv-  by  all.     Hibbard  t/.  McKindley,  28  111. 

ices  in  such  case  cannot  be  riecovered  240. 

if  such  services  were  rendered  gratui-        The  averment  that  the  defendants 

tously.    Schening  v.  Cofer,  97  Ala.  726.  **  had  not  paid  the  money"  demanded 

And  such  fees  are  not  recoverable  is,  perhaps,   insufficient  of  itself,  but 

unless   they   were    incurred  solely  or  the  general  breach  contains  a  full  for- 

principally  in  consequence  of  the  in-  mal  averment  that  the  defendants  had 

junction.     Newton   v.  Russell,   87  N.  not  paid  the  money  or  any  part  thereof 

Y.  531;  Disbrow  v,   Garcia,  52   N.   Y.  to  the  plaintiffs,  or  to  either  of  them. 

654;  Hovey  v.  Rubber  Tip  Pencil  Co.,  When  the  general  breach  is  considered 

57   N.   Y.   119;   Andrews  v.  Glenville  as  a  continuation  of  the  special  breach, 

Woolen  Co.,  50  N.  Y.  282.  it  renders  them  technically  formal  and 

Such  fees  must  be  averred  and  precisely  accurate  and  makes  them  un- 
claimed as  special  damages.  Wash-  objectionable.  Hibbard  v.  McKind* 
ington  V.  Timberlake,  74  Ala.  259.  ley,  28  111.  240. 
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3.  (  This  breach  was  bad  on  demurrer.)  ^ 

4.  And  for  further  breach  the  said  plaintiffs  aver,  that 
amount  of  costs  were  awarded  against  the  complainant  in  s 
namely,  the  defendant,  James  McKindley,  to  wit,  the  sum  of  _, 
lars,  and  that  the  defendants  have  not  paid  the  same,  or; 
thereof. 

5.  {^This  breach  was  bad  OK  demurrer.)* 

And  the  said  plaintiffs  aver,  that  by  means  of  the  breacht 
said,  an  action  hath  accrued  unto  the  said  plaintiffs  to  h 
demand  of  the  said  defendants  the  said  sum  of  one  thousand 
above  demanded,  yet  the  said  defendants  have  not  paid  or  c 
be  paid,  unto  the  plaintiffs,  or  either  of  them,  the  said  sur 
thousand  dollars,  or  any  part  of  the  said  sum  above  demandei 
the  contrary  have  wholly  neglected  and  refused  so  to  do,  i 
do  neglect  and  refuse,  to  the  damage  of  the  plaintiffs  in  the 
one  thousand  dollars,  and  therefore  they  sue  for  the  use  of 
James  A.  Hibbard  a.a.A  Charles  Miner,  etc. 

[{Signature  oj plaintiff's  attot 

(4)  Injunction  against  Judgment. 
Form  Ho.  4444. 
In  the  Circuit  Court  of  Albemarle  county. 
County  of  Albermarle,  to  wit : 
John  Doe,  plaintiff,  complains   of  Frank  Ray  and   Edwa 
defendants,  who  have  been  summoned  to  answer  of  a  plea  tl 
render  to  the  said  plaintiff  the  sum  of  ^,100  which  to  him  i 
and  from  him  unjustly  detain.     And  thereupon  the  said  plain 
that  heretofore,  to  wit,  on  the  8th  day  of  July,  at  the  said  c 
Albemarle,  the  said  defendants  by  their  certain  writing  ob 
etc.,  which  is  as  following,  to  wit,  (^Here  set  forth  the  bond); 
said  writing  obligatory  there  is  a  condition  to  the  followin 
to  wit,  (Jlere  set  forth  the  condition);  and  the  plaintiff  in  fact  s 
afterwards,  to  wit,  at  a  Circuit  court  of  the  said  county  of  A 
held  on  the  1th  day  oi  July,  the  said  court  did  adjudge,  O) 
decree  that  the  injunction  aforesaid  be  dissolved,  and  that 
Frank  Ray  pay  unto  the  said  John  Doe  the  costs  by  the  said 
in  the  said  Circuit  court  expended.     And  the  said  plaintil 
saith  that  the  said  costs  in  the  said  Circuit  court  amount  to 
that  the  damages  to  which  he  is  entitled  at  the  rate  of  ten  pe 
per  annum  from  the  time  the  said  Injunction  was  awarded 
dissolution  on  such  sums  as  appear  to  be  due,  including  t 
recovered  at  law,  amount  to  a  large  sum  of  money,  to  wit, 
of  %l,9n.'^ 

1.  This  breach  claims  damages  for  a  actual  loss.     Hlbbard   c   M 

slandei  of  the  firm,  as  an  injury  to  its  3S  111.  340. 

credit,  by  suing  om  the  writ  of  mjunc-  B.  This  breach  was   too  ge 

tion.     The  damages,  if  any.  resulting  indefinite.     It  averred    no  fi 

from  that  cause  are  too  remote  to  be  [uting  a  breach,  but  simplj  I 

Included  in  a   recovery  on  this  bond,  ful  suing  out  of  the  writ.      ^ 

The  object  of  the  bond  is  to  indemnify  McKindley,  18  III.  240. 

the  defendant  against  immediate  and  S.  A  misrecital  in  the    cor 
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And  the  said  plaintiff  avers  that  although  the  said  injunction  has 
been  dissolved  as  aforesaid,  yet  the  said  Frank  Ray  hath  not  paid  to 
the  said  plaintiff  the  money  and  costs  due  to  him  by  virtue  of  the  said 
judgment,  nor  hath  he  paid  to  the  said  plaintiff  the  costs  awarded 
against  the  said  Frank  Ray  by  the  decree  of  the  said  court,  nor  hath 
he  paid  to  the  said  plaintiff  the  damages  aforesaid,  but  to  pay  the  said 
money,  costs  and  damages,  and  every  part  thereof,  the  said  Frank 
Ray  hath  hitherto  wholly  neglected  and  refused.  By  reason  whereof 
the  said  writing  obligatory  hath  become  forfeited,  and  an  action  hath 
accrued  to  the  said  plaintiff  to  demand  and  have  of  and  from  the  said 
defendants  the  said  sum  of  %3i^lOO  above  demanded.  Yet  the  said 
defendants,  although  often  requested,  have  not,  nor  hath  either  of 
them,  paid  to  the  said  plaintiff  the  said  sum  of  %^^100^  or  any  part 
thereof,  but  the  same  to  him  to  pay,  have,  and  each  of  them  hath, 
hitherto  refused,  and  they  do,  and  each  of  them  doth,  still  refuse,  to 
the  damage  of  the  plaintiff  ^^100,  And  therefore  he  brings  his 
suit,  etc.  {Signature of  plaintijfs  attorney,) 

b.  Pleas. 
(1)  That  Writ  Never  Issued. 

Form  No.  4445. 

(Precedent  in  Eakle  v*  Smith,  27  Md.  470.) 
\GeorgeW.   Smith  )     j^  ^^^  ^.^^^.^  ^^^^^  ^^^  Washington  County, 

Jacob  Eakle.       )  '^""'^  '^^— 

And  the  defendant  George  IV,  Smithy  by  Richard  H,  Alvey^  his 
attorney,  says;] 

1.  That  the  injunction  mentioned  in  the  recital  and  condition  of 
said  writing  obligatory,  declared  on  in  this  cause,  never  issued  against 
the  said  plaintiff,  and  that  he  never  was  in  any  manner  restrained 
thereby  from,  or  delayed  in,  the  prosecution  of  the  said  action  of 
ejectment  against  the  said  Amos  Eakle?- 

2,  That  the  said  plaintiff  never  was  served  with  any  writ  of  injunc- 
tion issued  out  of  the  Circuit  Court  for  Washington  County ;  nor  was 
the  said  plaintiff  in  any  manner  restrained  and  kept  from  recovery, 
and  out  of  the  possession  and   enjoyment  of   the   said   land  and 

the  bond  as  to  the  amount  of  the  judg-  was   that  the  writ  of  injunction  was 

ment  enjoined   by  an   injunction   bill  about  to  be  obtained,  not  that  it  had 

may  be  corrected  by  the  bill  where  the  been  obtained,  and   consequently  the 

injunction  bond  contains  a  plain  refer-  defendant   was   not  estopped  to  deny 

ence  to  it,  upon  the  principle  that  that  that  the   writ  had  issued.      Eakle  v, 

is  certain  which  can  be  made  certain.  Smith,  27  Md.  481. 

Williamson  v.  Hall,  i  Ohio  St.  190.  But  where  the  bond  recites  that  the 

The  judgment  creditor  need  not  first  writ    has    been    obtained    the    recital 

pursue  his  remedy  by  enforcing  the  operates  as  an  estoppel,  and  the  dc- 

jodgment.     He  mav  resort  to  an  action  fendant  cannot  deny  the  issuance  of 

on  the  bond  upon  tne  final  dissolution  the  writ.     Le  Strange  v.  State,  58  Md. 

of  the  injunction.    Harrison  cr.  Balfour,  41;    Burgess    v,    Lloyd,  7    Md.   178; 

5  Smed.  k  M.  (Miss.)  yoi,  Hardey  v,  Coe,  5  Gill  (Md.)  189. 

1.  In  this  case  the  recital  of  the  bond 
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premises  in  the  said  declaration  mentioned,  nor  of  the  re 
and  profits  thereof,  by  virtue  of  any  writ  of  injunction  a 
by  the  said  defendant,  and  ordered  by  the  said  Circuit  Coi 

3.  That  the  defendant  did  not  procure  the  said  writ  of 
mentioned  in  the  recital  and  condition  of  the  said  writing 
declared  on,  to  issue  against  the  said  plaintiff,  nor  did  he, 
tiff,  desist  from  the  prosecution  of  his  said  action  of 
against  the  said  Amos  EaUt,  because  of  such  injunction,  i 
own  voluntary  will  and  action. 

4.  That  by  no  agreement  of  counsel,  did  he,  the  defen 
agree  or  consent  to  become  or  be  bound,  or  in  any  ma 
liable  on  the  said  writing  obligatory,  declared  on  in  this  c 
an  injunction  had  in  fact  issued,  and  the  plaintiff  been 
thereby. 

5.  That  there  was  no  agreement  made,  dispensing  with  t 
of  the  said  injunction,  and  to  stand  and  be  operative  in  lie 
nor  did  he,  the  said  defendant,  ever  agree  to  become  or  bt 
liable  to  the  said  plaintiff,  on  the  said  writing  obligatory,  d 
in  this  cause,  as  if  an  injunction  had  in  fact  issued,  and  th 
restrained  thereby. 

6.  That  there  was  no  agreement  of  counsel  made  dispell 
the  issuing  of  the  said  injunction  as  ordered  by  the  said  ( 
to  stand  and  be  operative  in  lieu  thereof,  as  if  said  injunct 
fact  issued,  and  the  plaintiff  restrained  thereby,  but  the  sai 
of  his  own  free  will  and  action,  desisted  from  and  failed  to 
his  said  action  of  ejectment  against  the  said  Amos  Eakle  d 
time  mentioned  in  said  declaration. 

7.  UPlea  of  non  dammficatus.)'\ 

8.  That  since  the  order  grantmg  the  writ  of  injunction, 
been  no  further  order,  revoking  the  said  order  for  the  i 
but  the  same  remains  in  force. 

\Richard  H.  Alvey,  defendant's  ati 

(2)  Setting  up  Corrupt  Dismissal  of  Injunctk 

FannHo.  4446, 
(Precedent  in  Boynton  v.  Robb,  aa  III.  jaj.) 
[Caption  and  first  six  pUas.]^  And  for  a  further  pie 
behalf  the  said  defendants  say  at:tio  non,  because  they  say  tl 
lltA  day  ai  June,  A.  D.  iW7,  at  Sycamore,  in  the  county  ol 
the  said  Whitney,  having  good  ground  for  setting  aside 
ments  and  restraining  the  collection  thereof,  under  executi 
thereon,  which  are  in  said  declaration  set  forth,  and  being 
there  a  wholly  irresponsible  person,  the  said  plaintiffs  fn 
combined  and  confederated  with  the  said  Whitney  to  de 
injure  these  defendants  in  the  premises,  by  procuring  him  1 
to  a  dismissal  of  said  suit  in  chancery  and  dissolution  of  sa 
tion,  thereby  to  render  these  defendants  liable,  upon  said 

1.  To  th«  declaration  Waldrodt  and  Boynton,  the  sureties  in  th< 
bond,  filed  eight  pleas,  tbe  last  two  of  which  are  given  Id  the  text. 
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the  payment  of  said  judgments,  and  to  that  end  it  was  corruptly 
agreed  between  them,  without  the  knowledge  or  consent  of  these 
defendants,  that  if  the  said  Whitney  would  consent  to  dismiss  his 
said  bill  and  allow  said  injunction  to  be  dissolved,  they  would  among 
other  things,  forbear  and  extend  for  the  space  of  one  year,  to  the 
father  of  the  said  Whitney^  the  time  of  payment  of  a  large  debt  due 
from  the  old  man  Whitney^  father  of  Hiram  E.  Whitneyy  to  the  said 
plaintiffs,  to  wit,  the  sum  of  fifteen  hundred  dollars,  to  secure  which 
the  old  man  Whitney  had  conveyed,  by  deed  in  trust,  a  certain  eighty 
acre  lot,  situated  in  the  town  of  Pampas^  in  said  De  KM  county,  in 
which  said  conveyance  the  said  plaintiffs  were  the  cestuis  que  trusts^ 
and  that  accordingly  and  in  pursuance  of  said  corrupt  agreement,  the 
said  plaintiffs  did  forbear,  or  cause  to  be  forborne,  and  day  of  pay- 
ment given  to  the  said  old  man  Whitney  for  the  space  of  one  jesLTy 
upon  the  debt,  and  liability  aforesaid,  due  from  said  Whitney^  to  the 
said  plaintiffs,  and  said  Hiram  E,  Whitney  did  dismiss  said  bill  and 
allow  said  injunction  to  be  dissolved,  and  so  these  defendants  say 
that  the  said  order  of  the  said  Circuit  Court,  dismissing  said  bill  and 
dissolving  said  injunction,  was  obtained  by  fraud  by  the  said  plain- 
tiffs, and  is  void  and  of  no  effect  by  reason  thereof,  as  to  these 
defendants,  and  this  they  are  ready  to  verify ;  wherefore  they  pray 
judgment,  etc. 

/Uid  for  a  further  plea  in  this  behalf,  the  defendants  say  actio  non^ 
because  they  say  that  on  the  11th  day  ol  June,  A.  D.  i857,  at  Syca- 
more aforesaid,  the  said  Whitney  having  good  grounds  for  setting 
aside  the  judgment  and  restraining  the  collection  thereof  under  exe- 
cutions issued  thereon,  which  are  in  said  declaration  set  forth,  and 
being  then  and  there  a  wholly  irresponsible  person,  the  said  George 
A.  Woody  the  person  for  whose  use  and  benefit  this  suit  is  brought, 
and  in  whom  the  equitable  interest  is,  and  then  and  there  was, 
fraudulently  combined  and  confederated  with  the  said  Whitney  to 
defraud  and  injure  these  defendants  in  the  premises,  by  procuring 
him  to  consent  to  a  dismissal  of  said  suit  in  chancery  and  dissolution 
of  said  injunction,  thereby  to  render  these  defendants  liable  upon 
said  bond  for  the  payment  of  said  judgments,  and  to  that  end,  it 
was  corruptly  agreed  between  them  without  the  knowledge  or  con- 
sent of  these  defendants,  that  if  he,  the  said  Whitney^  would  consent 
to  dismiss  his  said  bill  and  allow  said  injunction  to  be  dissolved,  that 
they  would,  among  other  things,  forbear  and  extend  the  time  of 
payment  for  one  year  after  the  same  should  become  due  and  payable, 
to  one  William^  father  of  the  said  Hiram  E.  Whitney,  a  certain  debt 
due  from  the  said  William  Whitney^  the  equitable  or  legal  interest  to 
which  was  then  and  there  in  the  said  George  A,  Wood;  said  debt  was 
for  the  sum  of  $1,500,  and  which  had  fallen  due  on  the  ^;7^  day  of 
/une,  A.  D.  i857,  and  to  secure  the  payment  of  which  debt  the  said 
William  Whitney  had  conveyed,  in  trust,  to  one  William  B.  Hovey, 
the  following  described  lands  and  premises,  situate  in  the  county  of 
De  Kalby  and  State  oi  Illinois  aforesaid,  to  wit:  north  half  of  the 
north-east  quarter  section  twenty-eight,  in  township /i^r/y  north,  range 
five  east;  also  the  north-east  quarter  of  the  north-west  quarter 
of  section  twenty-three,  in  the  same   range;   and  that  accordingly 
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and  in  pursuance  of  said  corrupt  agreement,  the  said  Wi 
forbear,  or  cause  to  be  forborne,  and  day  of  payment  given 
IViiiiam  Whitney,  upon  said  debt  and  liability  due  from  him  as 
said,  and  said  Hiram  E.  Whitney  did  dismiss  said  bill  and  alk 
injunction  to  be  dissolved,  and  so  these  defendants  say  that  tl 
order  of  the  said  Circuit  Court,  dismissing  said  bill,  was  obtai 
fraud,  by  the  said  Wood,  and  is  void  and  of  none  effect  by 
thereof,  as  to  these  defendants,  and  this  they  are  ready  to 
wherefore  they  pray  judgment,  etc.^  [{Concluding  in  the  usua 
ner  with  the  signature  of  defendants'  attorney, )] 

6.  RepleTln  Bonds. 

a.  Deelaratlon  or  Petition.* 

1,  These  pleas  conallluie  a  good  de-  had  said  cattle  to  latUfy  said 

fen«e   to   the  action.      The  complain-  tioo.  and   said   cattle   being   tl 

ant  in  the  injunction  suit  was  himself  property  of  said  Arnold  out  o 

irresponsible,   so   that    dissolution    of  anything;  could  be  made  to  sati 

the    injunction    could    not    hurt    him  writ,  or  any  part  thereof,  he  t 

very  materially,  while  it  would  enable  the  time  hopelessly  insolvent, 

the   judgment  creditors   to  collect  the  Smith,  with  a  full  knowledge  o 

amount  of  the  judgment  of  the  sure-  said  facts,  purchased  said  stee 

ties.    They  bribed  the  judgment  debtor  said  .4rn0/</ and  became  reple 

to  dismiss  his  bill   lo  enable  them  to  for  the  slay  of  execution  on  sai 

fix  the  liability  on  the  sureties.     The  mem;  that,  by  reason  thereof. 

principle  that  a  party  cannot  take  ad-  execution  was,  on  the  yM  daj 

vantage  of  his  own   wrong  applies  to  vimbtr,  iS^j'.  returned  by  said 

this  proceeding.     Boynton  v.  Robb,  3l  and    said    steers    were    releasi 

III.  535.  delivered  to  the  said  Smith,  w 

fl,  Complaint. —  In  Smith  t>.  Freeman,  the  same  and  converted  the  p 

ji    Ind.    $5,   the    complaint,   omiiiing  thereof  10  his  own  use,  and  reJ 

formal  parts,  was  substantially  as  fol-  pay  said  judgment,  or  any  pan 

lows:  That  on   the  121k  day  of  Ocloker,  that  (he  said  Smith,  in  pursua 

1B7J,  oneyam«  ^/uf*  and   Clinton  W.  fraudulent  combination  and  cor 

Thompson    recovered    a    judgment,    in  with  iaXA  Arnold  Xq  cheat  and 

the  C/iiK  Circuit  Court,  against  the  de-  the  plaintiff,  and   for   the   pur 

fendant  Arnold  and  the   plaintiff,   (or  compelling  the    plaintiff   to   p. 

the  sum  of  fivt  ktindrtd  and  fifty  dol-  judgment,  pretended  10  purch. 

lars  and  six  cents,   and  costs  of  suit  cattle   of   said   Arnold  and    en 

taxed  at  % ;  that  said  judgment  amount  of  the  value   thereof 

bore  interest  at  ten  per  cent,  and  was  debt  which  he   pretended  said 

rendered  on  a  note   upon  which   said  owed  him;  but  which  (the  caltl 

Arnold  was  principal  and  the  plaintiff  In  fact  transferred  lo  the  said  i 

was  surely;  thai  on  the  SIh  day  of  No.  said^rno/i/.  (orthe  fraudulent 

vfmber,  iS^j,  an  execution  in  due  form  of  depriving  said  Arnold  of  the 

of  law  was  issued  on  said  judgment  10  sion  thereof  and  compelling  the 

the  sherifl  of  Ctny  county,  who,  on  the  by  such  means  to  pay  said   ju 

iith  day  of  November,  187J,  levied  the  when  the  stay  expired:   Ihal   1 

same  on  Ivienly-six  head  of  Steers  and  Smith,  as  soon  as   the  sheriff   ' 

ont  heifer,  the  property  of  said  Arnold,  said  cattle  from   said  levy,  so. 

of  the  value  of  onr  thouiand  dollars,  of  and  converted  Ihe  proceeds  to 

ail  which  facts   the  defendant.  Smiti,  use.  and  the  plainliff  was  comj 

had  full  notice;  thai  on  the day  of  and  did  pay  off  and  satisfy  sai 

Novtmbtr,  1875.  while  the  plaintiff  had  menl;  that  on  the  ad  day  of  Mi 

Eroceedings   pending  in  said  court  to  an  execution  was  Issued   in   di 

ave   himself  declared,   by  the   judg-  of    law.    on    said    judgment. 

mcnt  of  said  court,  to  be  the  surety  on  sheriff  of   Owen   county,   and 

•aid  note,  and  while  the  said   sheriff  fendant  Arnold  being   notorio 
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Form  No.  4447. 
(Precedent  in  Hopkins  v.  Ladd,  35  111.  179.)' 

State  oi  Illinois  —  County  of  Kendall  —  ss.  In  the  Circuit  Court, 
oi  January  Xtxixi^  A-  D.  18M. 

Dwight  Laddy  late  sheriff  of  the  county  of  Kendall^  aforesaid, 
plaintiff,  in  this  suit,  who  sues  for  the  use  oijosiah  Ward^  as  admin- 
solvent,  and  having  left  the  State  suit  at  No.  j^yisifMiry  Term,  18^,  in 
leaving  no  property  therein,  and  the  the  sum  of  one  hundred  and  forty  dol- 
said  Smithf  failing  and  refusing  to  pay  lars;  that  a  true  copy  of  said  bond  is 
said  judgment  or  execution  or  any  hereto  attached  and  marked  Exhibit  .^ 
part  thereof,  the  plaintiff  was  com-  and  made  part  hereof;  that  said  IV.  If, 
peiled  to  and  did  pay  off  the  same,  McGary  failed  to  make  good  his  claim 
amounting  to  the  sum  of  six  hundred  in  said  suit  and  to  return  the  property 
dollars.     Wherefore,  etc.  replevied,  whereby  said  bond  was  for- 

There  were  errors,  perhaps,  and  cer-  felted   and   said  defendants  have  be- 

tainly  inconsistencies,  in  the  complaint,  come  indebted  to  said  plaintiff  in  tlo 

The  proper  method  of  reaching  these  aforesaid     sum    of    one    hundred  and 

was  by  motion  to  make  more  certain  forty  dollars.      That   said    bond   was 

and  specific  addressed  to  the  trial  court,  duly  assigned   by  the  sheriff  of  AlU^ 

The  errors  were,  however,  cured  by  the  gheny  county  to  said  plaintiff  and  at- 

▼erdict.     The  supreme   court,  on  ap-  tested  by  two  witnesses,  as  required 

peal,  sustained  the  complaint  as  stating  by  law." 

sufficient  facts  to  constitute  a  good  1.  The  declaration  was  in  the  usual 
cause  of  action.  To  the  same  effect  form  on  a  penal  bond,  and  there  is  no 
see  Cincinnati,  etc.,  R.  Co.  v.  Chester,  variance  between  it  and  the  bond.  It 
57  Ind.  297;  Pennsylvania  Co.  v,  Sed-  is  full  of  apt  averments  in  such  a  case, 
wick,  59  Ind.  336;  and  Jameson  v,  and  the  breach  is  well  assigned.  Hop- 
Bartholomew  County,  64  Ind.  534.  kins  v.  Ladd,  35  111.  178. 

Fkilsre  to  Tile  Either  Bond  or  Copy  In  Matthews  v.  Storms,  72  111.  316, 

thereof  under  the  provisions  of  Ind.  the  declaration,   omitting  the   formal 

Rev.  Stat.   (1894),  par.  365,   requiring  parts,  was  in  these  words  and  figures : 

that  either  the  original  bond  or  a  copy  ^^Hail  Storms,  sheriff,  9ini\John  Did- 

shall  be  filed  with  the  complaint,  ren-  dU^   deputy    sheriff  of   White  county, 

ders  the  complaint  bad  on  demurrer.  Illinois^  who  sue  for  the  use  of  Samuel 

Burtt  V,  Little,  12  Ind.  App.  567.  B,   Sacks  and  Joseph   Sacks,  partners. 

Alleging  Delivary  Ohtaiaod  by  Xoani  trading  by  firm  name  of  /.  6^  5.  B, 

sf  Bond.  —  A   complaint   failing   to  al-  Sacks,   complain   of  Thomas  Matthews 

lege  that  the   delivery  of  the  chattel  and  Robert  Stanlev,  of  a  plea  that  they 

was  procured  by  means  of  the  under-  render  to  the  said  plaintiffs,  for  the  use 

taking  is  insufficient.     Barton  v,  Don-  aforesaid,  the  sum  of  %2,4oo,  which  they 

nelly,  6  Misc.    Rep.    (N.  Y.  Supreme  owe  to  and  unjustly  detain  from  the 

Ct.)  473.  said  plaintiffs  for  the  use  aforesaid;  for 

The  Ststomont  of  Claim  in   Barr  v,  that  whereas,  heretofore,  to  wit:  on  the 

McGary,  131   Pa.  St.  401,  was    insuf-  ajd  dsiy  oi  April,  iBy j,  at  IVhite  county, 

licient  as  not  showing  the  nature  and  aforesaid,    the  said   Thomas  Matthews 

extent  of  plaintiffs  demand  with  such  caused  a  writ  of  replevin  to  issue  from 

clearness  and  certainty  that  in  default  the  circuit  court  of  fT'/ii/^  county,  afore- 

of  an   affidavit   of   defense    judgment  said,    against    the    said   Hail  Storms, 

might  have  been  had  on  the  data  fur-  sheriff,  2XiAJohn  Diddle,  deputy  sheriff 

nished  therein.    The  statement  of  claim  of  said  White  county,  to  recover   the 

was  as  follows:  '*  Nellie  Barr,  plaintiff  possession  of  a  lot  of    clothing    and 

in  this  case,  by  her  attorneys,  Mercer  other  goods,  wares  and  merchandise, 

6*  Mcllvain,  makes  the  following  state-  then  In  the  store-room  of  said  Thomcu 

ment  of  her  claim  in  this  case:   That  Matthews,   in  Grayville,  White  county, 

said  defendants  W,  H,  McGary  and  5.  Illinois,  of  the  value  of  %i,2oo,  they,  the 

F.  McGary  made  and  executed  under  said  Hail  Storms,  sheriff,  and  John  Did' 

their  hands  and  seals  a  certain  bond  in  die,   deputy  sheriff  of    White  county, 

replevin  for  the  faithful  and  successful  Illinois,  having  previously,  to  wit :  on 

prosecution   of  said   W.  H.  McGary* s  the  ^^i/day  ofi4^W/,  187J,  to  wit,  at  the 
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istrator  of  the  estate  qI  John  Hagermaa,  deceased,  by  H.  - 
his  attorney,  complains  of  Rabert  Hopkins  and  Paul  G 
defendants  in   this  suit,  who  have  been  summoned  to  a 

couniy   of   Whilt,   aforeiaid.   lawfully  plsintiSs,  Hail  Storms,  aliei 

seiied  and   taken   possession   of    said  Diddii,  deputy  sheriff  of  (f 

goods  and  chattels,  by  virtue  and  au-  tuid  delivered  to  the  said  j 

Ihoritjr  of  a  writ  of  attachment  issued  titai  the  said  property,  to 

out  of  the  circuil  court  of  said  White  clothing  and  other  goods, 

county,    bearing  date  the  jmI  day  of  merchandise,  in  the  store- 

-(/W/.  187J,  in  favor  of  the  said/.  A"  5.  said    Thomas   MaUktms,   ii 

S.   Sacks,   for   the   sum   of  %iSo,   and  being  the   property   above 

against /amri  .V.Caic  and. /aitpi  £'li-  And  at  the  ^0^  term,   i8?_ 

try,  partners,  trading  by  firm  name  of  'fit   court    of    said     IfMle 

MeGi/if&-  fiolkery;  undHitmiATMomai  which  term    the   laid   writ 

Matlhnvs,  on  Ihejj^^  day  of  ^/nV,  187;?.  was  made  returnable,  the  : 

lowii:  at  (he  county  of  ffitiVf  and  Stale  Matthems,  by  hia  declarati 

of  llliitois,   delivered   the  said  writ  of  against  the  said   Hail  Slot 

replevin    to    one    Wfj/rj-   HiUyard,    lie  and    pha    Diddti,    deputy 

being  then  and  there  coroner  of  (K^i>  Wkiu    county,     IlUneis, 

county.   IIHhoii,    and   the   said    iVcsUy  wherefore   he   took   and   u 

Hillyard,  as  coroner,  as  aforesaid,  [here-  lained  the  said  goods  and  cl 

upon  took   a    bond,   as    provided    by  by   the   said   declaration   1 

statute,  from  the  said  Thomas  Malthewi,  Thomas  Matlhfws,  complaii 

as  principal,  and  the  said  Robirl  Slanln.  Said    Hail    Slarms,   sheriff, 

as  surety.  In  double  the  value   of  the  .Z>iaU//,  deputy  sheriff  of  ^ 

goods  and  chattels  (hen  about  to  be  re-  lilineis,  al  While  county  al 

plevied   under  their  hands  and  seals,  the  »^  day   of   Afrii,   18; 

which   said  bond   was    dated   the  ajJ  detained    the   goods   and 

day  of  April,  liyj,  by  which  said  bond  him,  the  said    Thomas  Man 

or  writing  cbligatory,   now   shown   to  described,  to  the  damage  < 

the  court  here,  the  said  defendants  did,  (aid   Tiamas  Mattkrws,  of 

jointly    and     severally,    acknowledge  therefore   be   brings   suit, 

themselves  to  be  held  and  firmly  bound  proceedings   were  ,  had.   tfa 

unto  the  plaintiffs,  as  sheriff  and  deputy  the  said  plea  in  said  <ir<. 

sheriff  of  Whitt  county,   aforesaid,  in  taid    WhUi  county,   afore- 

the   sum  of  %a,4oo,    with   a   condition  term  aforesaid,  that  on  the- 

thereunder   written,    setting    forth,  in  May.  lijj,  being  the  third 

substance,    thai,     whereas,    the     said  term,  the  cause   aforesaid 

Thomas  Matlhiius  had,  upon  the  day  of  for  trial,   the  said  Afalthtv, 

executing    said     bond,    replevied    the  his  said  suit  of  replevin  i 

goods  and  chattels  above  mentioned,  plaintiffs  herein,  and  that,  1 

which   had    been  previously  taken  by  term  of  said  court,  the  cm 

the  said  Hail  Storms,  as  sheriff  afore-  a  return  of  the  said  goods  , 

said,  as  the  properly  oi  James  McCait  to  thesaid /^mV^tormj,  shci 

and  Jffiffih  Kolhtry,  by  virtue  of  a  writ  Diddle,  deputy  sheriff  of  H 

of  attachment,  al  the  suit  of  ta\d,Joseph  aforesaid,  and  gave  judgn 

and  Samuel  B.  Sarks,  partners,  n!r.,  for  the  said  Thomas  Matthews 

%iSo.      Now.  if  the  said  Thomas  Mat-  suit,  as  bv  the  record  and 

thews   should   prosecute   bis   said  suit  thereof  now  remaining  in 

against    the  said  Hail  Storms,  sheriff,  euil  court  of    said  ffAfVc  c 

and  John    Diddle,     deputy    sheriff     of  fully  appears.      And  the  Si 

IVhile  county,   aforesaid,    with   effect  in  fact  say,  that  the  said  1 

and  without  delay,  and  make  return  of  thews  did  not  prosecute  bU 

the   said    properly  so  about   to  be  re-  effect    against    the  said    } 

plevied,    if    return    thereof    should    be  ibciiti.  anA  Jnhn  Diddle.  d> 

awarded,  (hen  the  said  writing  obliga-  of  While  county,  Illinois,  \ 

tory  was  to  be  void,  otherwise  to  re-  made  return  of   said    proj 

main    in   full   force   and   effect.     And  plevied,  as  aforesaid,  accoi 

that,  on  the  asd  day  of  April,  iS/j,  the  form  and  effect  of  the  said 

said  Wesley  Hillyard,  as  coToacT  oi  saii  the   said    writing  obligato 

While  county,  replevied  from  the  said  hitherto  wholly  neglected  1 
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said  plaintiff  of  a  plea  that  the  said  defendants  render  to  the  said 
plaintiff  the  sum  of  two  hundrtd  and  fifty  dollars  which  the  defendants 
owe  to  and  unjustly  detain  from  the  said  plaintiff.  For  that  whereas, 
heretofore,  to  wit:  on  the  twetUy-secand 6xj  oi  Mar^h^  A.  D.  i8^^,  at 
the  county  of  Kendall^  aforesaid,  and  within  the  jurisdiction  of  this 
court,  the  said  Robert  Hopkins  and  Paul  G.  Hawley,  defendants  in 
this  suit,  by  their  certain  writing  obligatory,  sealed  with  their  respec- 
tive seals,  and  to  the  court  now  here  shown,  the  date  whereof  the 
day  and  year  last  aforesaid,  acknowledged  themselves  to  be  held 
and  firmly  bound  unto  the  above  named  sheriff  by  the  name  and 
description  of  Dwight  Ladd^  sheriff  [of]  the  county  of  Kendall,  in  the 
state  of  Illinois,  in  the  penal  sum  of  two  hundred  and  fifty  dollars,  law- 
ful money  of  the  United  States,  to  be  paid  to  the  said  JLadd,  his  [suc- 
cessors in  office]^  executors,  administrators  or  assigns  to  which 
payment  well  and  truly  to  be  made,  the  said  Robert  Hopkins  and  Paul 
G,  Hawley  bound  themselves,  their  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  by  the  said  writing  obligatory  there- 
under written,  that  if  the  said  Robert  Hopkins  should  prosecute  his 
suit  to  effect  and  without  delay,  which  he  had,  on  the  twenty-second 
day  oi  March,  A.  D.  \%62,  commenced  in  the  circuit  court  oi  Kendall 
county,  aforesaid,  against  Josic^  Ward,  for  wrongfully  detaining  the 
property,  if  return  thereof  should  be  awarded,  and  save  and  keep 
harmless  the  said  sheriff  in  replevying  the  said  property,  then  the 
said  obligation  was  to  be  void,  otherwise  to  remain  in  full  force  and 
effect. 

And  the  said  plaintiff  in  this  suit  avers,  that  the  said  Josiah  Ward, 
in  the  condition  of  the  said  writing  obligatory,  mentioned  as  afore- 
said, y^xia^  Ward,  administrator,  etc,  to  whose  use  this  suit  is  insti- 
tuted, and  not  other  or  different;  and  the  said  plaintiff  avers,  that 
heretofore,  to  wit:  on  the  twenty-second  day  of  March,  A.  D.  i8tff, 
the  said  Robert  Hopkins  commenced  a  suit  in  the  circuit  court,  in  the 
county  of  Kendall  aforesaid,  against  the  said  Josiah  Ward,  for  the 
alleged  wrongfully  detaining  the  said  property  in  the  said  condition 
mentioned,  to  which  last  mentioned  suit  or  action  in  the  said  con- 
dition of  the  aforesaid  writing  obligatory,  mentioned  and  referred 
to,  and  which  suit  was,  on  the  day  of  the  date  of  said  writing  obliga- 
tory, depending  and  undetermined  in  the  said  circuit  court  of  the 
county  of  Kendall  aforesaid,  and  so  remained  and  continued  depend- 
ing and  undetermined  for  a  long  space  of  time  thereafter,  to  wit: 
until  September  term  of  said  court,  A.  D.  \Z62. 

And  the  said  plaintiff  in  this  suit  further  says,  that  in  the  last  men- 

and,  though   requested,  sdll  neglects  uty."      Otherwise    the    complaint    is 

and  refuses  so  to  do."    This  declara-  good. 

tion  was  held  bad  on  demurrer  be-  1.  The  words  in  [  ]  may  be  treated  as 
cause  there  was  an  omission  in  the  surplusage,  because  there  is  no  author- 
bond  as  set  forth  on  oyer  to  state  ity  in  Illinois  to  make  a  replevin  bond 
against  whom  Matthews  should  prose-  payable  to  the  successor  of  the  officer 
cute  his  suit,  while  the  condition  as  taking  it.  Hence,  as  the  successor  in 
stated  above  was  that  he  should  prose-  office  cannot  maintain  the  action,  the 
cute  bis  suit  against  **the  said  Hail  pleader  may  disregard  the  words  though 
Storms,  sheriff,  and  John  Diddle,  dep-  they    appear    in   the  bond.     Schott  v. 

Youree,  142  111.  233. 
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tioned  term  of  said  circuit  court,  to  wit:  the  September 
year  last  aforesaid,  the  said  Robert  Hopkins  failed  to  prosec 
the  said  suit  in  said  writing  obligatory  mentioned,  and  s 
dismissed  for  the  reason  that  no  declaration  had  been  fi 
that  term  being  the  second  term  of  said  court  since  the 
ment  of  said  suit,  and  thereupon  it  was  then  and  there  ct 
and  by  said  last  mentioned  court,  that  the  said  Josiah  V 
have  return  of  the  said  property  without  delay,  and  tha 
recover  against  the  said  Robert  Hopkins  damages  and  Ci 
suit,  as  by  the  records  and  proceedings  thereof  still  rema 
court,  more  fully  appears. 

And  the  said  plaintiff  further  in  fact  says,  that  the  said 
kins  did  not  prosecute  his  said  suit  to  effect  against  the 
Wardior  the  alleged  wrongfully  detaining  the  said  prope 
return  of  the  said  property,  or  any  part  thereof,  according 
and  effect  of  the  said  condition  of  the  said  writing  obligat 
hitherto  wholly  neglected  and  refused,  and  still  wholly  n 
refuses  so  to  do,  whereby  the  said  writing  obligatory  becai 
to  the  said  Dwight  Ladd,  so  being  sheriff  of  the  said  cou 
dali,  as  aforesaid.^ 

By  means  whereof  and  by  force  of  the  statute  in  such  i 
and  provided,  an  action  has  accrued  to  the  said  plainti 
sheriff  of  the  said  county  of  Kendall,  as  aforesaid,  to  dema 
of  and  from  the  said  Robert  Hopkins  and  Paul  G.  Hawley, 
two  hundred  and  fifty  dollars  above  demanded;  yet,  the 
Hopkins  and  Paul  G.  Hawley,  defendants,  although  oftei 
so  to  do,  have  wholly  neglected  and  refused,  and  still  do 
refuse  to  pay  the  same  or  any  part  thereof,  to  the  damagf 
Dwight  Ladd,  sheriff  as  aforesaid,  of  tivo  hundred  and  fi 
and,  therefore,  he  brings  this  suit,  etc.  \{Co7uluding in  th 
ner  with  the  signature  of  plaintiff's  attorney.')] 

Fona  No.  4448. 
State  of  Kansas,  Wyandotte  County,  ss. 

In  the  District  Court  in  and  for  the  County  and  State  a 
William  H.  Bliss,  plaintiff,      1 

against  >  Petition. 

Andrew  W.  Little,  defendant.  ) 
William  H.  Bliss,  plaintiff,  states: 

I.  That  on  August  21,  iS89,  he  was  the  owner  and  11 
possession  of  certain  persona!  property;  and  thatCorn, 
falsely  pretending  that  he  was  indebted  to  her  in  a  large  ! 
$S57,  and  that  the  same  was  secured  by  mortgage  on  th( 
erty,  on  August  SI,  iS89,  demanded  possession  of  the  sam 
with  which  demand  he  refused  to  comply. 

II.  That  thereupon  she  commenced  an  action  in  reple 

1.  SofflolMit  ATement  of  Honp«7m«t  costs  have  been    paid,    : 

Is  made  where  Ihe  declaration  in  an  ac-  whole  amount  remains  du 

tion  ot  debt  on  replevin  bond  states  Cameron  v.   Boyle,  3  G 

"that   no  pan  of  said  judgment  and  ijf. 
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him,  in  the  district  court  of  Wyandotte  county,  for  the  possession  of 
the  said  property. 

III.  That  the  said  Cornelia  Mackey  and  Andrew  W,  Little^  defend- 
ant herein,  duly  executed  and  delivered  on  August  22^  iS89y  a 
replevin  bond  in  the  usual  form  in  the  words  and  figures  following, 
to  wit :  (Here  set  out  the  bond)^  and  that  a  copy  of  said  bond,  marked 
exhibit  A^  is  hereto  annexed  and  made  part  of  this  petition. 

IV.  That  thereupon  said  property  was  taken  from  the  plaintiff 
herein  by  the  sheriff  and  delivered  to  the  said  Cornelia  Mackey. 

V.  That  on  December  16y  iS89f  said  action  of  replevin  was  dis- 
missed for  want  of  prosecution,  said  Cornelia  Mackey  not  appearing 
when  the  case  came  regularly  on  for  trial,  and  that  judgment  therein 
was  on  the  said  day  rendered  against  her  for  the  costs  of  said  action. 

VI.  That  since  the  said  action  was  dismissed  said  Cornelia  Mackey 
has  not  returned  said  property  to  this  plaintiff,  nor  has  she  paid  to 
him  the  value  of  said  property. 

Wherefore  plaintiff  (concluding  with  prayer  for  four  thousand  and 
thirty-nine  dollars  and  costs  and  signature  of  plaintiff '  s  attorneys)?- 

(b)  Plea  or  Answer.' 

(1)  That  Property  Not  in  Plaintiff  and  Merits  Not 
Determined  in  Replevin  Action.^ 

Form  No.  4449. 

(Precedent  in  Chinn  v,  McCoy,  19  111.  606.) 

[(CVz///tf«.)] 
And  the  said  defendants  come  and  defend  the  wrong  and  injury, 

when,  etc. ,  and  say  that  the  plaintiff  ought  not  to  recover  more  than 

nominal  damages  in  this  case,  because,  they  say,  the  sorrel  mare 

1.  This  petition  is  in  substance  from  leged  was  that  the  plaintiff  in  the  action 

Little  V,  Bliss,  55  Kan.  94,  where  it  was  of  replevin  did  not  prosecute  his  said 

decided  that,  owing  to  matters  set  forth  suit  to  effect  and  without  delay,  and 

in  the  answer  and  appearing  from  the  had  not  made  return  of  the  property  as 

defense,  plaintiff  was  entitled  to  only  awarded.    A  plea  which  merely  averred 

nominal  damages  on  the  bond.  that  the  plaintiff  in  replevin  did  prose- 

Kebraaka  Coda,  §  196,  says:  *'No  suit  cute  his  suit  without  delay  and  with 

shall  be  instituted  on  the  undertaking  effect  was  not  as  broad  as  the  breach, 

in  replevin  given  under  ^  186  of  the  and  therefore  bad.     Goelz  v.  Joerg,  64 

code   until  an  execution   issued  on   a  111.  114. 

judgment  in  favor  of  a  defendant  in  an  8.  Bismiisal  of  Beplevin  Bnit  for  want  of 
action  shall  have  been  returned  that  jurisdiction  does  not  preclude  the  plain- 
sufficient  property  whereon  to  levy  and  tiff  therein,  when  sued  on  the  bond, 
to  make  the  amount  of  such  judgment  from  pleading  property  in  himself,  and 
cannot  be  found  in  the  county."  A  that  the  merits  were  not  determined  in 
petition  omitting  such  allegations  fails  the  replevin  suit.  O'Donnell  v,  Colby, 
to  state  a  cause  of  action.  Hershiser  v,  153  111.  334. 
Jordan,  35  Neb.  275.  But  where  the  replevin  suit  has  pro- 

S.  Flea  Xnat  be  m  Broad  m  Breadi  ceeded  to  final  judgment  on  the  merits 

Alleged.  —  The  declaration  recited  that  the  answer  in  an  action  on  the  bond 

*'  a  portion  of  the  goods  taken  under  the  should  not  go  to  the  merits  of  the  action 

writ  of  replevin   were,   upon   a  trial,  in  replevin.     McGinnis  v.  Hart,  6  Iowa 

directed  to  be  returned  to  the  defendant  304;    Cox  v,   Hartranft,   154   Pa.  St. 

in  the  replevin  suit."    The  breach  al-  457. 
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replevied  in  the  ori^nal  action,  etc.,  in  which  the  bond  i 
ifiven,  was,  at  the  time  of  the  trial  of  the  said  cause,  the  p 
the  plaintiff  in  said  cause,  the  said  Chinn,  and  that  the  me 
case  have  not  been  heard  and  were  not  determined  in  said 
the  defendants  set  ont  specifically  and  show  why  the  merit: 
determined  in  the  action  of  replevin;  that  the  said  action  wi 
to  recover  the  possession  of  a  certain  sorrel  mare  p 
described  in  said  declaration  filed  in  the  cause,  which  w 
therein  to  be  the  property  of  the  plainti£F,  and  charged  thi 
wrongfully  detained  by  the  defendant  in  the  suit,  asappe 
declaration  filed,  eU.,  and  to  which  declaration  the  defenda: 
pleasone,  two,  three  and  four,  the  first  of  which  was  turn  df tint 
to  put  in  issue  the  detention  of  said  property;  the  second 
erty  in  the  said  defendant;  the  third  denied  the  plaintiff 
possession  of  the  property  at  the  time  of  suit  brought 
fourth  plea  was  nan  cepit,  as  charged,  etc.,  all  of  which  api 
and  defendants  aver  that  the  plaintiff,  in  that  case,  jo 
on  the  first  and  fourth  pleas,  and  replied  to  the  second 
denying  the  facts  set  up  therein,  and  issue  was  joined,  al 
appears,  etc. ;  and  the  said  defendants  aver  that  on  the  tr 
cause,  evidence  was  introduced  by  the  plaintiff  in  said  cans 
conclusively  that  the  property  sued  for  was  the  property  ol 
tiff  in  said  cause,  as  alleged  in  the  declaration,  and  whicl 
was  not  rebutted  by  any  evidence  on  the  part  of  the  said 
therein.  But  defendants  aver  that  the  jury  in  the  cause 
the  defendant  therein,  the  plaintiff  in  this  case,  solely  in  cc 
of  the  failure  of  the  plaintiff  in  that  cause  to  prove  a  i 
the  defendant  therein  for  the  property  before  the  comi 
of  the  suit,  and  not  for  any  other  or  different  reasons,  am 
of  property  to  the  said  mare  was  not  determined  in 
\{Coneluding  with  signature  of  defendant' s  attorney .^ 

Form  No.  4450. 
State  of  Kansas,    \         In  the  District  Court  for  the  C 
iVyandotte  County,  f  State  aforesaid. 

William  H.  Bliss,  plaintiff,  1 

against  \  Answer. 

Andrew  Little,  defendant.    J 

Defendant,  for  answer  to  the  complaint  of  the  plaintiff  I 

I.  Admits  the  execution  of  the  replevin  bond  mention 

complaint,  and  that  the  action  brought  hy  Mrs.Afaciey  was 

by  the  court  in  the  absence  of  herself  and  her  attorney: 

:rc  the  plaintiff  iti  : 
.  ,      ,  ,  tted  to  a  nonsuit,  tl 

action  only,  and  shows  with  legal  pre-  awardiog  a  return  of  the 
cision  the  facts  on  which  the  cause  was  not  conclusive  upon  the  ri 
tried,  and  why  the  merits  were  not  de-  ercjr;  and,  when  sued  on 
termined.  Chinn  v.  McCoy,  ig  III.  bond,  he  may  plead  title 
603.  See  in  regard  to  similar  pieadings  and  show  that  the  merits  n 
King  V.  Ramsav.  13  111.  622-  Warner  v.  in  the  replevin  suit.  Hanc 
Matthews.  IB  III.  Sj,  ner,  ijS  III.  571. 
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judgment  was  rendered  agaiilst  her  for  costs,  and  that  she  did  not 
return  the  property,  nor  pay  the  value  thereof. 

2.  Denies  each  and  every  allegation  of  the  said  complaint  not 
herein  expressly  admitted. 

3.  Alleges,  that  Mrs,  Mackty  paid  all  the  costs  in  said  replevin 
action,  and  that  in  said  action  neither  the  title  to  the  property  nor 
the  right  of  possession  was  adjudicated,  nor  was  there  any  return  of 
the  property  awarded  to  the  said  W,  H,  BlisSy  mentioned  in  said 
complaint 

4.  Alleges,  that  the  said  Bliss y  on  April  8,  i&?9,  for  value  received, 
executed  and  delivered  his  promissory  note  to  the  said  Mrs,  Mackeyy 
payable  one  month  after  date  in  the  sum  of  two  hundred  and  thirty- 
seven  dollars,  with  interest  thereon  from  maturity,  at  the  rate  of  ten 
per  cent,  per  annum. 

5.  Alleges,  that  the  said  note  was  executed  in  and  payable  at  Kansas 
City^  in  the  state  of  Missouri^  and  that  a  copy  of  the  said  note  i:^ 
hereto  annexed,  marked  Exhibit  A^  and  made  a  part  of  this  answer. 

6.  Alleges,  that  to  secure  the  payment  of  said  note  the  said  Bliss 
mortgaged  to  the  said  Mrs,  Mackey  all  of  the  personal  property 
mentioned  in  the  said  petition,  and  that  a  copy  of  the  said  mortgage, 
marked  Exhibit  B^  is  hereto  annexed  and  made  c  part  of  this  answer. 

7.  Alleges,  that  the  said  mortgage  provided  if  the  indebtednes:^ 
should  not  be  paid  according  to  promise  on  the  note,  tYiaX  Mrs, 
Mackey  might  take  possession  of  the  mortgaged  property,  and  remove 
and  sell  the  same  in  any  manner  she  should  think  fit,  and  out  of  the 
proceeds  pay  the  amount  then  due  on  the  note,  forty-five  dollars 
attorney's  fees,  and  all  necessary  costs  of  taking  and  caring  for  the 
property. 

8.  Alleges,  that  on  August  J^i,  i&JP,  the  mortgage  indebtedness  was 
past  due,  and  that  Bliss  then  owed  Mrs,  Mackey  thereon  two  hundred 
and  thirty-seven  dollars,  with  interest  irom/uly  8,  iS89, 

9.  Alleges,  that  Mrs,  Mackey ^  on  August  21y  iS89y  and  several 
times  prior  and  subsequent  Xjo  July  8^  iS89y  demanded  of  Bliss  pos- 
session of  the  property,  which  he  refused,  and  that  by  reason  of  the 
premises  she  was,  at  the  date  of  the  commencement  of  the  replevin 
action,  entitled  to  the  possession  of  the  property  to  sell  and  dispose 
of  it,  to  satisfy  the  mortgage  indebtedness  and  expenses  of  the  sale. 

10.  Alleges,  that  the  said  replevin  action  was  based  upon  the  said 
note  and  mortgage,  and  that  after  obtaining  possession  of  the  prop- 
erty in  the  said  replevin  action  Mrs,  Mackey  caused  the  same  to  be 
sold  under  and  by  virtue  of  the  chattel  mortgage  for  the  best  price 
that  could  be  obtained  in  Kansas  City^  and  that  the  same  brought 
only  one  hundred  and  ninety-eight  dollars. 

11.  Alleges,  that  the  said  replevin  action  was  dismissed  without 
determination  therein  of  the  right  to  the  possession  of  the  property, 
and  that  the  said  Bliss  abandoned  therein  his  demand  for  trial  of  the 
right  of  the  said  property  and  for  any  order  to  return  to  him  the 
said  property.  {Concluding  in  usual  manner  with  signature  of  defend-, 
anfs  attorney, y- 

1.  This  is  in  substance  the  defend-    94.     In  that  case  the  defendant  offered 
ant's  answer  in  Little  v.  Bliss,  55  Kan.     in  writing  to  confess  judgment  for  one 
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(8)  That  FLAWTirr  in  Replevin  Appeared  akd  No  ] 

Adjudged. 

Form  No.  4451. 

(7  Weotw.  PI,  7.) 
In  the  Kin^s  Benth. 

Trin.  Term,  59  G 
William  West 


Samuel  Short  and  [ 
John  Doe. 

And  the  said  l^illiam  in  his  own  person  comes  and  de 
wrong  and  injury,  when,  etc.,  and  craves  oyer  of  the  sal 
obhgatory,  and  it  is  read  to  him,  etc. ;  he  likewise  craves  o 
condition  of  the  said  writing  obligatory,  and  it  is  read  ■ 
these  words,  to  wit:  "The  condition  of  this  obligation  is  : 
if  the  above  bounden  James  Abbiss  doth  appear  at  the  cot 
for  the  county  of  Middlesex,  to  be  held  at  the  house  knoi 
name  of  the  Three  Tuns,  in  Brook  street,  near  Holbor 
county  aforesaid,  and  do  prosecute  his  action  with  effec 
William  Thomas  for  taking  and  unjustly  detaining  of  \\ 
goods  and  chattels,  to  wit,  the  several  goods  and  chatt< 
schedule  or  inventory  hereunto  annexed,  particularly  ment 
expressed,  and  do  make  return  thereof,  if  return  thereoi 
adjudged  by  law,  and  also  do  save  and  keep  harmless  and  in 
the  said  sheriff  of  Middlesex,  his  deputies  and  bailiflfs,  tou 
concerning  the  replevying  and  delivery  of  the  said  goods 
tels,  then  this  obligation  to  be  void  and  of  no  effect,  or  ot! 
be  and  remain  in  full  force;  which  being  read  and  heard 
William  says,  that  the  said  Samuel  and  John  actio  non;  b 
says,  that  the  said  James  Abbiss,  in  the  said  condition  n. 
appear  at  the  next  county  court  for  the  county  of  Midd, 
after  the  making  of  the  said  condition  at  the  said  house  ii 
dition  for  that  purpose  named,  and  did  prosecute  his  ac 
effect  against  the  said  William  Thomas  for  taking  and 
detaining  the  several  goods  and  chattels  in  the  said  sc 
inventory  to  the  said  writing  obligatory  annexed,  particul 
tioned  and  expressed,  and  that  no  return  of  the  same  f 
chattels,  or  any  part  thereof,  has  yet  been  adjudged  b; 
that  neither  the  said  sheriff  of  Middlesex,  his  deputies  or  I 
any  or  either  of  them,  have  or  hath  been  at  any  time,  fron 
of  the  making  of  the  said  writing  obligatory,  hitherto  dai 
any  manner  whatsoever,  touching  or  concerning  the  repl 
the  said  goods  or  chattels,  or  any  part  thereof;  and  this  h 
to  verify;  wherefore  he  prays  judgment  if  the  plaintiffs 
have  or  maintain  their  aforesaid  action  against  him,  etc. 

dollar  and   costs.      It  appearing  that  menced  and  dismissed,   thi 

defendant  in  replevin  had  no  liile  or  court  directed  judgment  for 

lisht    of   poitession   to   the    property  and  the  costs  to  be  entered 

when   the   replevin   action   was    com-  the  plaintiff. 
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c  jyildaTlt  of  DofMM  tliat  Propertj  has  Been  Restored. 

Form  No.  4 45 J. 

(Precedent  la  Sands  v.  Frits,  84  Pa.  St.  15.) 

[(Captum  and  venue, yy- 

That  Joseph  R.  Sands^  one  of  the  defendants  named  in  the  warrant 
of  distress  replevied  the  property  distrained  upon,  to  wit:  {Here  foU 
lowed  a  list  of  the  articles,)  That  deponent,  with  one  Edward  Pepper^ 
became  the  sureties  in  the  replevin  bond,  upon  which  bond  this  suit 
is  brought;  that  one  of  the  conditions  of  said  bond  is  that  if  the 
property  so  replevied  should  not  be  delivered  up,  if  the  plaintiff  in 
said  replevin  suit  did  not  prosecute  his  suit  with  effect,  then,  that  said 
sureties  should  be  responsible  for  the  amount  of  the  rent  due  at  the 
time.  That  the  plaintiff  in  said  replevin  did  not  prosecute  his  said 
suit  with  effect,  and  after  judgment  had  been  entered  in  said  suit  in 
favor  of  the  above-named  plaintiff  Fritz^  deponent,  acting  under 
advice,  sent  for  said  Joseph  E.  Sass^  bailiff  of  said  landlord,  and 
delivered  up  to  him  the  possession  of  the  said  marble  yard.  That  at 
the  time  of  the  said  delivery,  there  was  found  by  said  bailiff  upon  said 
premises  the  following  articles,  to  wit:  {Here  followed  a  list  ^  including 
the  greater  number  of  the  articles  in  the  foregoing  list^  but  containing 
others  not  comprised  therein)^  "  as  appears  by  the  appraisement  made  by 
said  bailiff,  and  said  goods  and  chattels  were  appraised  at  the  sum  of 
%k61.  Deponent  is  informed  and  believes,  and  expects  to  be  able  to 
prove,  that  the  property  so  delivered  up  to  the  said  Joseph  E,  SasSy 
bailiff,  was  of  more  value  than  that  originally  distrained  upon;  that 
most  of  the  articles  distrained  upon  were  included  in  that  delivery, 
and  that  upon  some  of  them,  additional  work  had  been  expended 
between  the  time  of  the  original  distraint,  and  the  delivery  up  by  the 
deponent  as  aforesaid,  and  that  a  number  of  articles  which  were  not 
then  upon*  the  premises  when  the  original  distraint  was  made  were 
there  at  the  time  of  the  delivery  aforesaid,  and  were  included  in  said 
delivery  and  were  sold  by  said  bailiff  for  the  s^id  rent.  Deponent  is 
advised  and  believes,  and  expects  to  be  able  to  prove,  that,  on  or 
about  the  Jith  day  of  February  last,  said  bailiff  sold  a  large  number  of 
the  articles  so  distrained  upon,  under  the  said  landlord's  warrant,  for 
the  sum  of  ^16.92^  and  that  said  plaintiff  removed  from  the  said 
place,  and  now  has  either  in  his  actual  possession  or  under  his  control, 
quite  a  number  of  articles  which  he  claimed  to  be  his  individual  prop-* 
ertjr,  or  which  were  sold  and  the  buyers  failed  to  come  and  pay  for, 
which  were  included  in  said  distraint  and  delivery.^ 

\{Signature  and  jurat, )]  ^ 


1.  For  the  formal  parts  of  an  affidavit  grave  doubt  whether  this  action  can 

of  defense  in  Ptmuylvofiia  see  the  dtle  properly  be  brought  within  the  opera* 

AFFiDAvrrs  op  Msrtts,  etc.,  vol.   i,  tion  of  any  of  the  statutes  authorizing 

p.  649.  the  entry  of  judgment  for  want  of  a 

S.  This  was  a  sufficient  affidavit  of  sufficient  affidavit  of  defense."    Sands 

defense.     In  deciding  this  case,  Wood-  v.  Frits,  84  Pa.  St.  15. 
ward,  J.,  said:    "There  is  room  for 
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IV.  B(Hn»  OP  (MnnmAnDMS. 

1.  Compl&lnt,  SMteratbm  or  Potition. 

a.  Coaatr  Boad. 

F«raN*.4453. 
Georpa  —  Bartow  County. 

To  the  Superior  Court  of  said  county. 

The  petition  of  Warren  Akin  showetti: 

First:  That  the  Ordinary  of  the  said  Bartow  county  is  '\ai 
him  in  the  sum  of  %$,500,  besides  interest,  on  a  bond  dated  Feb 
i8B5,  and  payable  February  SS,  iSS^,  a  copy  of  which  bond 
annexed  and  made  part  of  this  complaint,  and  marked  Exhi] 

Second:  That  the  Ordinary  of  the  said  Bartow  county  ii 
indebted  to  him  in  the  sum  of  ^1,500,  besides  interest,  on 
dated  September  29,  iSGS,  and  payable /smMirv  i,  iS^i,  a 
which  bond  is  hereto  annexed  and  made  part  of  this  compl 
marked  Exhibit  B,  each  and  all  of  which  sums  the  said 
refuses  to  pay.^ 

Third:  That  the  bond  dated  the  «9M  day  of  September,  i 
issued  under  and  by  virtue  of  an  order  of  the  inferior  cour 
county  of  Bartow,  passed  on  the  26tA  day  of  February,  i86* 
bond  dated  the  26/A  day  of  February,  i865,  was  Issued  unde 
virtue  of  an  order  passed  by  the  inferior  court  of  said  count 
6t/t  day  oi  /anuary,  i86S. 

Fourth:  That  each  of  said  orders  was  in  writing,  and  enter 
minutes  of  said  inferior  court;  and  that  said  orders  requi 
bonds  to  be  signed  by  the  clerk  of  said  inferior  court  an 
county  treasurer ;  and  each  of  said  bonds  was  so  signed  unde 
of  said  court. 

Fifth:  That  your  petitioner  loaned  to  said  county  %1,5C 
«S/A  day  oi  September,  iW2\  and  he  loaned  to  said  count 
SJM  day  of  February,  iStiS,  ^,600,  and  said  sums  of  moi 
entered  on  the  books  of  the  treasurer  of  said  county  at  th 
was  loaned  by  your  petitioner  to  said  county;  and  said  mi 

1.  For  the  [ormal  parts  ai  a  petition  received   therefor,   ii   becam 

for  the  recovery  of  money  on  a  bond  culed  contract  bindinK  on  tl 

consult  Ga.    Code  <iS82),  @  3391  ;   but  AUtgiag  Anthoritr  nr  In 

this  section  has  been  omitled_  from  the  order  to   recover   on    the    b 

Code  of  1S93.  in  which  also  ^4g6o  has  county   it   should    appear 

been  substituted  for  ^  3333,  4175  of  (he  averment   in    the    declaratii 

old  code  relating  to  the  commencemenc  Che  same  appears  on   the   f 

of  suits  in  the  superior  courts.     This  annexed  bond,   that   the   au 

complaint  is  in   the  main   laLen   from  issuing  is   an   act  of   the   1 

Akin  V.  Ordinary,  54  Ga.  5g,  in  which  citing  the  act,  and  that  all  ih 

case   it   was   held    that   the   entry   on  conditions   have   been  com; 

the  minutes  of  the  inferior  court  of  the  the  power  depending  upon 

orders  aulhorizinE  and   directing  the  ditions;   and   where    compli 

bonds  to  be  issued  was  a  compliance  these   conditions   does   not 

with  §493  of  Che  code  In  force  in  1S63.  the  face  of  Che  bonds  it  mus 

and   when   issued   as  auchoriied   and  wise    proved.       JeSerson     I 

directed  by  said  orders,  and  the  money  Lents,  to  Fla.  983. 
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loaned  by  your  petitioner  to  said  county,  and  by  said  county  used 
alone  to  support  the  destitute  widows,  wives  and  little  children  of 
soldiers  and  others,  and  which  wives,  widows  and  little  children  were 
dependent  for  support  on  public  and  private  charity,  and  they  had  to 
be  fed  or  starve;  that  humanity  required  that  said  wives,  widows  and 
little  children  should  be  fed,  and  it  was  the  duty  of  said  county  to  feed 
them;  that  the  money  so  loaned  by  your  petitioner  was  used  by 
said  county  of  Bartow  to  pay  for  com  and  meat  to  feed  said  desti- 
tute poor;  and  when  your  petitioner  loaned  said  money  to  said  county 
he  was  informed  that  it  was  to  be  used  to  support  all  the  poor  of  said 
county. 

Sixth:  That  at  the  time  said  bond  for  $i, 5(76^  was  issued,  dated 
the  1i9ih  day  of  September y  i8^i?,  there  was  no  law  requiring  contracts 
to  be  entered  on  the  minutes  of  the  inferior  court ;  and  at  the  time 
the  bond  for  i^,500  was  issued,  dated  the  ^M  day  of  February, 
1 8^5,  your  petitioner  had  no  control  over  the  minutes  of  the  inferior 
court,  and  could  not  enter  the  said  bond  on  said  minutes ;  that  if  it 
was  the  legal  duty  of  said  inferior  court  to  enter  said  bonds  on  the 
minutes  of  said  court,  and  it  was  not  done,  a  failure  to  discharge  the 
duty  enjoined  by  law,  a  duty  over  the  discharge  of  which  your  peti- 
tioner had  no  control,  it  would  be  a  fraud  to  allow  said  county  to 
refuse  to  pay  a  just  debt  because  the  officers  and  agents  of  said 
county  refused  or  neglected  to  perform  their  legal  duty. 

Seventh:  That  when  the  bond  for  $i,^(?(?  was  sold  to  your  peti- 
tioner it  was  entered  on  the  books  of  said  inferior  court ;  that  said 
bond  was  sold  to  your  petitioner  for  %lfiOO\  and  when  the  bond 
for  %2y600  was  dated  and  delivered  to  your  petitioner,  it  was 
entered  on  the  books  of  the  inferior  court;  that  said  bond  of 
$£j500  was  sold  to  your  petitioner  and  each  of  said  entries  was 
made  in  writing  on  said  books  of  said  inferior  court. 

Eighth:  That  he  paid  the  money  to  said  inferior  court  for  said 
bonds  in  good  faith,  and  had  no  idea,  or  notice,  or  knowledge,  that 
said  bonds  were  not  entered  on  the  minutes,  or  that  the  money  paid 
for  said  bonds  by  your  petitioner  was  to  be  used  for  illegal  purposes; 
and  the  charge  that  said  bonds  were  issued  to  aid  the  rebellion 
against  the  United  States,  in  the  plea  filed  in  defense  of  said  case,  is 
wholly  and  entirely  untrue  so  far  as  your  petitioner  knows  or 
believes;  and  your  petitioner  has  applied  to  the  Ordinary  of  said 
county  to  enter  said  bonds  on  the  minutes  kept  by  him,  and  he 
received  said  bonds  and  promised  to  enter  them  on  the  minutes,  but 
afterwards  refused  to  do  so,  saying  that  he  had  made  no  contracts 
and  could  not  enter  said  bonds  on  the  minutes. 

Ninth:  That  the  refusal  to  enter  said  bonds  on  the  minutes  is 
intended  to  aid  in  preventing  your  petitioner  from  collecting  money 
justly  and  legally  due  him,  and  which  the  Ordinary  knows  was  loaned 
by  your  petitioner  to  said  county,  and  which  is  wrongfully  withheld 
from  your  petitioner;  and  to  allow  said  Ordinary  to  withhold  what  is 
justly  due  your  petitioner,  under  any  technical  rule  of  law,  would  be 
to  allow  him  to  insist  on  law  to  practice  a  fraud;  and  your  petitioner 
insists  that  he  is  entitled  to  the  value  of  the  money  loaned  to  the 
inferior  court  for  said  county,  with  interest  on  the  same,  even  though 
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ftaid  court  had  not  entered  said  contract  on  the  minutes  of  s: 
as  required  by  law. 

Wherefore  your  petitioner  prays  process  may  issue  requi 

said  Ordinary  oi  said  Bartow  county  to  be  and  appear  at  t 

Superior  Court  for  said  county,  to  answer  your  petitioner's  co 

Warren  Akin  *■  Sm 

Plaintiff's  Attor 

b.  Clt7  Bond.' 
Form  Ho.  4454. 

New  Jersey  Supreme  Court 
thirteenth  day  of  Auguit,  < 
hundred  and  seventy-nine. 
Union  County,  ss: 

The  Mayor  and  Common  Council  of  the  City  of  Rahitiay,  the 
ant  in  this  suit,  was  summoned  to  answer  unto  Joseph  J.  K. 
plaintiff  therein,  of  a  plea  that  it  render  unto  him  the  sui 
thousand  Aq\\&x%,  which  to  him  it  owes  and  from  him  unjustly 
and  thereupon  the  said  plaintiff,  hy  Bedle,  Muirheid  &•  Mc 
attorneys,  complains,  for  that  whereas  heretofore,  to  wit,  on  I 
day  oi  May,  eighteen  hundred  and  seventy-five,  at  Rahway,  t 
Elisabeth,  in  the  county  of  Union  aforesaid,  by  its  certain  bom 
written  and  partly  printed,  signed  by  its  mayor,  attested  by 
treasurer  and  sealed  with  its  corporate  seal  and  numbered  . 
now  shown  to  the  court  here,  the  date  whereof  is  a  certain 
year  therein  named,  to  wit,  the  day  and  year  last  aforesaid,  £ 

edged  itself  to  owe   to  or  bearer  the  sum   of  one 

dollars  lawful  money  of  the  United  States  of  America 
said  sum  the  said  defendant  therein  and  thereby  promised  t 
the  bearer  at  the  National  Bank  in  tlie  city  of  Rahway  on 
day  of  May  in  Che  year  of  our  Lord  one  thousand  eight  hunc 
seveniy-nim,  with  interest  at  the  rate  of  seven  per  cent,  per 
payable  semi-annually  at  the  National  Bank  in  the  city  of 
upon  presentation  and  delivery  of  the  coupons  severally 
attached  as  they  fell  due  until  the  payment  of  the  said  princ 
of  one  thousand  dollars,  a  copy  of  which  bond  is  hereto  annt 
forms  part  of  this  declaration. 

And  the  said  plaintiff  then  and  there  became  and  was  tV 
bearer  of  the  said  bond  and  entitled  to  demand  and  r 


1,  See  supra,  note  I,  p.  666.  The  (act  that  the  dty  treasure 

S.  Aatlon  b;  Bona  Hda  Holdtr.  —  The  authorized,    made    with    bai 

holder  o(  municipal  bonds  can  enforce  agreement     to     negotiate     tl 

the  bonds  according  to  their  lenor  and  which  provided  for  calling  a 

recover   upon   the    interest    warrants,  certain   number  of  them  by 

where  the  bonds  provide  for  the  pay-  demption    does    not,     and   I 

.  ment  absolutely  of  a  certain  sum  on  a  agreement     is    on     record    ■ 

day    named,    with    "interest    payable  amount  to  constructive    notii 

■eml-annually  on   the  presentation   of  pair  the  title  of  Che  purchast 

the  interest  warrants  hereto  attached,"  notice,  and  he  transfers  a  pe 

and  recite  that  they  were  issued  under  Suffolk  Sav.  Bankf.  Bostott, 

an  order  specified  of  the  city  council.  364. 
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of  the  said  sum  of  money  therein  specified,  whereof  the  said  defend- 
ant afterwards,  to  wit,  on  the  day  and  year  aforesaid,  had  notice. 

And  the  said  plaintiff  in  fact  saith  that  afterwards,  to  wit,  on  the 
first  day  of  May^  eighteen  hundred  and  seventy-nine^  at  Elizabeth  afore- 
said, the  said  bond  was  duly  presented  to  the  said  National  Bank  in 
the  city  of  Rahway  for  payment  thereof  according  to  the  tenor  and 
effect  of  said  bond,  and  payment  of  the  said  sum  of  money  therein 
specified  was  then  and  there  demanded,  yet  neither  the  said  bank 
nor  the  said  defendant  nor  any  one  on  behalf  of  said  defendant  did 
or  would  pay  the  said  sum  of  money  so  demanded  or  any  part 
thereof,  but  to  do  so  wholly  refused  and  neglected  and  still  neglects 
and  refuses,  to  wit,  at  Elizabeth  aforesaid,  and  whereof  the  defendant 
then  and  there  had  notice. 

For  that  whereas  also  the  said  defendant  heretofore,  to  wit,  on  the 
i?urd  day  of  May^  eighteen  hundred  and  seventy-five^  at  Rahway^  to 
wit,  at  Elizabeth  aforesaid,  by  its  certain  partly  written  and  partly 
printed  coupon,  duly  signed  by  its  city  treasurer  designated  as 
No.  8^  new  series,  undertook  and  agreed  to  pay  to  the  bearer  thereof 
on  the  first  day  of  May^  i87P,  at  the  National  Bank  in  the  city  of 
Rahway^  thirty-five  dollars,  being  six  months'  interest  on  City  Improve^ 
ment  Bond  No.  4^9^  a  copy  of  which  coupon  is  hereto  annexed  and 
forms  a  part  of  this  declaration. 

And  the  said  plaintiff  then  and  there  became  and  was  the  lawful 
bearer  thereof,  and  entitled  to  demand  and  receive  payment  of  the 
said  sum  of  money  therein  specified,  whereof  the  defendant  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  had  notice. 

And  the  said  plaintiff  in  fact  saith  that  afterwards,  to  wit,  on  the 
first  day  of  May^  i87P,  to  wit,  at  Elizabeth  aforesaid,  the  said  coupon 
was  duly  presented  to  the  National  Bank  in  the  city  of  Rahway  and 
payment  thereof  duly  demanded  according  to  the  tenor  and  effect 
of  said  coupon,  yet  neither  the  said  bank  nor  said  defendant,  nor 
any  person  on  behalf  of  the  defendant,  did  or  would  at  the  said  time 
when  payment  was  demanded  as  aforesaid,  or  at  any  other  time  after- 
ward, pay  the  same  or  any  part  thereof,  but  to  do  so  wholly  neglected 
and  refused  and  still  neglects  and  refuses,  to  wit,  at  Elizabeth  aforo- 
said,  of  which  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  had  notice. 

And  whereas  also  the  said  defendant  afterwards,  to  wit,  on  the 
thirtieth  day  of  July^  eighteen  hundred  and  seventy-nine^  at  Elizabeth 
aforesaid,  was  indebted  to  the  said  plaintiff  in  the  sum  of  ten  thou- 
sand dollars  like  lawful  money  for  the  price  and  value  of  goods  sold 
and  delivered  by  the  plaintiff  to  the  defendant  at  its  request;  and  in 
the  like  sum  of  money  for  the  price  and  value  of  goods  bargained 
and  sold  by  the  plaintiff  to  the  defendant  at  its  request;  and  in  the 
like  sum  of  money  for  the  price  and  value  of  work  done  and  mate- 
rials for  the  same  provided  by  the  plaintiff  for  the  defendant  at  its 
request;  and  in  the  like  sum  of  money  for  money  received  by  the 
defendant  for  the  use  of  the  plaintiff,  and  in  the  like  sum  of  money 
for  money  paid  by  the  plaintiff  for  the  use  of  the  defendant  at  its 
request;  and  in  the  like  sum  of  money  for  interest  due  from  the 
defendant  to  the  plaintiff  for  the  plaintiff's  having  forborne  moneys 
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due  and  owing  from  the  defendant  to  the  plaintiff,  at  the  defeodant's 
request,  for  a  long  time  then  elapsed;  and  in  the  hke  sum  of  money 
for  money  found  to  be  due  from  the  defendant  to  the  plaintifiF  on  an 
account  then  and  there  stated  between  them,  and  to  be  paid  by  the 
defendant  to  the  plaintiff  when  it  should  be  thereunto  afterwards 
requested. 

Yet  the  said  defendant,  although  often  requested  so  to  do,  hath  not 
as  yet  paid  the  said  several  sums  of  money  above  demanded  or  any 
part  thereof  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected 
and  refused  and  still  neglects  and  refuses  so  to  do,  to  the  damage  of 
the  said  plaintiff /nt/AmJMW dollars;  therefore  he  brings  his  suit,  etc. 
BtdU,  Muirhdd  &•  MeGet, 

Attorneys  for  Plaintiff. 

e.  SahoolBmd. 


FmbHo.  4455. 
(Precedeat  ia  State  v.  School  D)«c.  No.  3.  34  Kmn.  338.) 
[State  of  Kansas,  Ckauta»*qua  County,  ss: 
In  the  District  Court  in  and  for  the  County  and  State  aforesaid. 
The  State  ef  Kansas,  plaintiff. 

School  DistrUt  No.  3,  Chautauqua    P«^^0'»- 
County,  defendant.  j 

The  plaintiff  shows  to  the  court  and  alleges  that] 

On  the  first  day  oi  January,  iS7S,  at  J'erm,  in  the  county  of  Honf- 
ard.  School  District  No,  13S,  the  same  being  then  a  school  district 
duly  organized  and  existing  under  the  laws  of  the  state  of  Kansas, 
and  acting  as  such,  and  by  /.  O.  Greytrax,  director,  Albert  Kees,  clerk, 
and  y.  M.  Brown,  treasurer  of  said  district,  the  same  having  been 
duly  elected,  appointed,  qualified  and  acting  as  such  officers,  made 
and  issued^  its  certain  bond,  dated  on  said  day  at  said  place,  whereby, 
for  value  received,'  it  promised  on  the  first  day  oljune,  i875,  to  pay 
to.fi.  B.  Close  OT  hearer  two  iunJred  doU^TS,  at  the  banking  house  of 
W,  N.  ColerSs'  Co.,  in  the  city  of  New  York,  with  interest  at  the  rate 


1.  AUantloa  «f  Parpaw  of  iMoaBN. —  considered  ag  a  Mit  of  the   petition. 

The  bonds  set  forth  by  the  petition  do  State   v.   School  DJst.   No.   3,  34  Kan. 

not  state  in  express  termi  the  purpose  137.     See  also  Reed  v.  Arnold,  10  Kan. 

for  which  Ihey  were  issued  as  required  103:  Campbell  v.  Blaake,   13  Kan.  64; 

by  statute,  but  they  do  state  it  in  effect.  Andrews  v.  Alcorn,  13  Kan.  351. 

The  petition  issuScient  in  this  respect.  8.  AUegatlon  of  Amnat  of  OanaUKm- 

StalcT'.  School  Dist,  No.  3,  34  Kan.  337.  ttoa.  — It   was   not   neceuary   (or   the 

OoplM  of  the  Bondi  and  coupons  sued  plaintiff  to  state   in   this   petition  the 

on  were  attached  to  and  made  part  of  amount  of  the  consideration  for  which 

the  petition,  and  therefore  in  consider-  the  bonds  were  issued  01  the  price  fixed 

ing    allegations    of    the    petition    the  by  the  qualilied  electors  of  the  district 

contents  of  the  bonds  and  coupons  as  for   (he  sale  of  the  bonds.      State  v, 

contained  in  snch  copies  must  also  be  School  Disi.  No.  3,  34  Kan.  137. 
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oiien  per  cent,  per  annum,  payable  annually,  on  \ht  first  day  oi  June 
of  each  year,  according  to  divers  coupons  thereto  attached,  which 
bond,  in  order  to  distinguish  it  from  others  of  like  character,  was 
marked  No.  ''One."  A  copy  of  said  bond  is  hereto  attached,  and 
made  part  hereof.  On  the  sixteenth  day  of  January^  i875,  said  bond 
was  duly  registered  in  the  office  of  the  county  clerk  of  said  Howard 
county. 

And  said  plaintiff  further  says,  that  in  pursuance  of  an  act  entitled 
"An  act  to  divide  the  county  of  Howard,  and  to  erect  th^  territory 
thereof  into  the  counties  of  Chautauqua  and  Elk,  to  provide  for  the 
due  organization  of  said  counties,  the  filling  of  vacancies  in  offices, 
for  the  proper  division  of  the  property  and  indebtedness  of  Howard 
county,  and  in  regard  to  the  taxes  and  records  thereof,"  approved 
March  Sy  i875,  the  territory  embraced  in  School  District  No,  ISS,  of 
Howard  county,  became,  and  still  is,  a  part  of  Chautauqua  county. 
Thereupon,  said  Chautauqua  county  being  organized,  in  pursuance  of 
the  act  of  the  legislature  aforesaid,  the  county  superintendent  of  said 
Chautauqua  county  proceeded  to  and  did  change  the  name  of  said 
School  District  No.  186,  Howard  county ,  to  said  defendant  School  D^'s- 
trict  No.  3,  Chautauqua  county;  that  said  School  District  No.  S,  Chau- 
tauqua county,  lies  wholly  within  the  boundaries  of  the  former  School 
District  No.  185,  of  Howard  coxxntyy  and  includes  within  its  borders 
all  the  inhabitants  of  School  District  No.  186,  Howard  county,  and 
is  the  same  corporate  entity  as  School  District  No.  186,  Howard 
county. 

And  plaintiff  further  says,  that  School  District  No.  186,  Howard 
county,  is  wholly  merged  in  and  become  a  part  of  said  School  District 
No.  8,  Chautauqua  county,  which  has  succeeded  to  and  become  pos- 
sessed of  all  the  property,  rights  and  privileges  formerly  enjoyed  by 
said  School  District  No.  186,  Howard  county.  Before  said  bond  by  its 
terms  became  due  and  payable,  the  said  bond  came  to  and  for  value 
became  the  property  of  this  plaintiff,  the  same  having  been  sold  and 
delivered  for  a  valuable  consideration  to  the  commissioners  of  the 
permanent  school  fund  of  the  state  for  this  plaintiff,  who  therefore 
became,  and  ever  since  has  been  and  still  is,  the  true  and  lawful  owner 
and  holder  thereof.  When  said  bond  by  its  terms  became  due  and 
payable,  the  same  was  duly  presented  at  the  place  of  payment  therein 
mentioned,  and  payment  demanded,  but  refused  because  said  defend- 
ant had  not,  nor  had  said  School  District  No.  186,  Howard  county,  nor 
did  either  of  said  districts,  ever  have  funds  at  said  place.  The  said 
plaintiff  has  often  applied  to  said  defendant  to  pay  the  said  bond,  but 
it  has  refused  to  do  so,  notwithstanding  it  is  justly  indebted  thereon 
to  the  plaintiff,  in  the  full  sum  of  two  hundred  dollars,  which  it  claims, 
with  interest  at  the  rate  of  ten  percent,  per  annum  from  the  ^r^/ day 
oi  June,  iS76. 

[Wherefore  plaintiff  prays  judgment  against  the  defendant  for  the 
sum  of  two  hundred doWsLTS,  and  interest  thereon  at  the  rate  of  ten  per 
cent,  per  annum  from  the  1st  day  oi  January,  iS78,  with  costs  of  suit 
and  collection. 

The  State  of  Kansas, 
by  W.  A.  Johnston,  Attorney  General.] 
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tL  Railroad  Bond.' 
(1)  MoRTGAGx  Bond. 

Form  No.  4456. 
(Precedent  In  Allen  v.  Sullivan  R.  Co.,  53  N.  H.  446.)* 

\{JCaption  and  commencement  of  te/rr/.)]  In  a  plea  of  debt,  fot 
that  the  defendants,  at  said  Keene^  on  the  first  day  of  January^ 
A.  D.  18^0,  by  their  bond  of  that  date,  sealed  with  their  seal,  and 
here  in  court  to  be  produced,  for  value  received,  acknowledged  that 

1.  In  New  London  City  Nat.  Bank  v.  road  company,  at  its  office  in  Spring- 

Ware  River  R.   Co.,  41  Conn.  542,  the  fields  in  the  state  of  MassachusetU,  and 

declaration  contained  two  counts,  the  demanded  payment  of  the  same,  and 

first  one  being  as  follows  :  said  railroad  company  by  its  treasurer 

'*  Then  and  there  to  answer,  etc,^  in  then    and  there  refused    to    pay  the 

a  plea  of   the    case,   whereupon    the  same,  nor  have  the  defendants  ever 

plaintiffs  declare  and  say  that  the  de-  paid  the  same,  though  thereto  often 

fendants,   on    the  first  day  of  June^  requested;    whereby    an    action    has 

187^1    were    indebted    to    the    plain-  accrued  to  the  plaintiffs  to  have  and 

tiffs  in   the   sum   of  two  hundred  and  demand  of  the  defendants  said  sum  of 

forty  dollars,  payable  in  gold  coin,  the  two  hundred  and  forty  dollars  in  gold 

same  being  for  semi-annual  interest  coin."     This  was  demurred  to:   ist, 

due  and  payable  on  eight  of  the  first  because  it  was  in  form  a  count  in  case, 

mortgage  bonds  of  the  defendants  for  where  it  should  have  been  a  count  in 

the  sum  of  one  thousand  dollars  each,  debt;    2d,    for    duplicity,    because   it 

and  numbered  respectively,  //<?,  779,  showed   several  and  distinct    alleged 

jSo,  181^  182^  t8Sy  184  and  i8s^  as  by  causes  of  action;  3d,  that  in  said  count 

certain  coupons  or  interest  warrants  there  was  no  profert  of  the  bonds  nor 

ready  in  court  to  be  shown  will  appear,  any  excuse  for  not  producing  them. 

And  the  plaintiffs  say  that  they  were.  The  demurrer  was  overruled,  the  court 

on  the  first  day  of  fune,  iS/j,  and  now  holding  that  where  a  writ  runs  "then 

are  the  bearers,  holders  and  dona  fide  and  there  to  answer,  etc.,  in  a  plea  of 

owners    of    said   coupons  or   interest  the  case,"  it  does  not  necessarily  fol- 

warrants,  and  which  said  coupons  or  low   that   the  declaration  is  in    case ; 

interest  warrants  are  in  the  words  and  nor  was  the  count  bad  for  duplicity ; 

figures    following:    *The   fVare  JRiver  nor  was  profert  of  the  bonds  necessary. 

Railroad  Company  will   pay  the  bearer  as  the  action  was  not  brought  on  the 

thirty  dollars,  at  its  agency  in  the  city  bonds,  but  on  the  coupons  for  the  inter- 

of  New  Vorh,  on  the  first  day  of  fune^  est.     The  second  count  was  considered 

187^,   in  gold    coin,   for   semi-annual  fatally  defective.      New  London  City 

interest  on  its  first  mortgage  bond  No.  Nat.   Bank  v.  Ware  River  R.  Co.,  41 

//<?.     Otis  Lane,  Trcaanrer.     (Here  fol-  Conn.  542.     And  even  with  respect  to 

low  seven  other  coupons  of  the  same  form  the    first   count,  however,  which  was 

and  for  the  same  amount^  on  mortgage  prior  to  1879,  it  should  be  observed  that 

bonds  numbered  779,  /<5b,  /<?/,  /&,  /<??,  the  forms  oif  actions  ijenerally  in  Con- 

184  and  18^.)    As  by  said  coupons  or  necticut   have  been  simplified  by  the 

interest  warrants  ready  in  court  to  be  Practice  Act. 

shown  appears.    And  the  plaintiffs  say  8.  Validitj   of  Bend  — iaaL  — It  was 

that  on  the  frst  day  of  June,  187J,  they  claimed  that  the  instruments  sued  upon 

made  diligent  search  for  the  agency  of  were  not  bonds,  as  there  was  only  an 

•    said  Railroad  Com f  any  in  the  city  of  impression  of  the  seal  of  the  corpora- 

New    York,  at  which  to   present  said  tion,  made  in  the  paper  of  the  instru- 

coupons  for  payment,  but  could  find  ment,   without    wax,    wafer,    or   any 

no  such  agency,  and  no  such  agency  adhesive  material.    The  court  held  that 

la^  ^*>stcd  in  said  city.  And  the  plain-  under  the  decision  in  Carter  v.  Burky, 

tiffs  afterwards,  on  the  third  day  of  9  N.  H.  558,  this  was  a  sufficient  scal- 

September,  187^,  presented  said  coupons  mg  to  make  the  instruments  specialties, 

to  Otis  Lane^  the  treasurer  of  said  rail-  on  which  debt  may  be  maintained. 
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there  was  due,  and  bound  themselves  to  the  holder  thereof,  in  the 
sum  of  three  hundred  dollars,  ta  be  paid  to  the  said  holder,  at  the 
office  of  the  treasurer  of  said  company,  in  Boston^  on  the^rx/  day  of 
January y  A.  D.  i855,  with  interest  payable  semi-annually,  at  the  same 
place,  on  presentation  of  the  interest  warrants,  or  upon  the  surrender 
of  the  said  bond,  together  with  the  interest  warrants  not  due,  to  the 
treasurer,  at  any  time  prior  to  the  first  day  oi  January^  A.  D.  i8^^ 
the  said  treasurer  should  issue  to  said  holder  of  said  bond  three  shares 
in  the  stock  of  said  company  in  exchange  therefor,  in  which  case 
interest  should  be  paid  to  the  date  to  which  a  dividend  of  profits 
should  have  been  previously  declared.  And  the  plaintiff  avers  that 
he  is  the  lawful  holder  of  said  bond;  the  said  bond  was  not  surren- 
dered as  aforesaid  to  said  treasurer;  that  said  bond  has  not  been 
paid,  or  any  part  thereof;  that  said  first  day  oi  January ^  A.  D.  i855, 
has  long  since  past,  and  that  heretofore,  to  wit,  on  the  first  day  oi  Janu- 
ary^ A.  D.  i855,  said  bond  was  presented  for  payment,  at  the  said  office 
of  the  said  treasurer,  in  Boston^  and  payment  thereof  was  then  and 
there  demanded;  yet  the  said  defendants  have  never  paid  the  same, 
nor  any  part  thereof,  but  neglect  and  refuse  so  to  do.  [{Concluding 
in  the  usual  manner, )[ 

(2)  Bond  Assigned  by  Delivery. 

Form  No.  4457. 

(Precedent  la  Hubbard  v.  New  York,  etc.»  R.  Co.,  14  Abb.  Pr. 

(N.  Y.  Supreme  Ct.)  275.)* 

[{Caption  and  commencement, ^"1 

I.  That  on  t\iQ  first  day  of  September,  18-fP,  at  the  city  oiNew  York^ 
the  defendants,  a  corporation  incorporated  by  the  laws  of  this  State, 
in  pursuance  of  a  resolution  of  their  board  of  directors,  passed  on 
the  8th  day  oi  August ^  18^,  made  and  delivered  their  note  or  obliga- 
tion, partly  printed  and  partly  in  writing,  which  they  signed  by  their 
president  and  treasurer,  and  affixed  the  seal  of  the  company  thereto, 
and  of  which  note  or  obligation  the  following  is  a  copy.  (Here  was 
set  out  a  verbatim  copy  of  the  obligation?^ 

II.  That  said  note  or  obligation  was  so  made,  and  upon  receipt 
of  the  sum  therein  mentioned,  or  other  valuable  consideration  there- 
for, from  some  person  unknown  to  the  plaintiff,  the  defendant  deliv- 

1.  In  this  case.  Leonard,  J.,  says:  culty  on-  that  subject.    These  bonds 

"  There  are  numerous  authorities  hold-  were  left  in  blank,  as  to  the  payee,  in- 

ing  that  the  bond  of  a  corporation,  tentionally,   so    that    they    might    be 

payable  to  an  individual  or  bearer,  is  transferred   by  delivery.    The   intent 

a  negotiable  instrument.      The  word  was  admitted  by  the  demurrer.    The 

bearer  in  such  a   case   includes    the  plaintiff  or  any  other  lawful  holder,  by 

holder,  whoever  he  may  be.     I  am  not  delivery  or  transfer,  may  now  fill  hfs 

aware,  however,  of  any  decision  that  own  name  into  the  blank  as  the  payee, 

an  obligation,  payable  as  these  are  to  Mitchell  v.  Culver,  7  Cow.  (N.  Y.)  336; 

an  individaal  or  his  assigns,  has  been  Boyd  v.  Brotherson,  10  Wend.  (N  Y.) 

holden  to  be  negotiable  by  mere  deliv-  03;  Ex  p.  Kerwin,  8  Cow.  (N.  Y.)  118; 

ery.    The  averments  of  the  complaint,  Clute  v.  Small,  17  Wend.  (N.  Y.)  343.  '* 
however,  uke  the  case  out  of  any  diffi- 
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ered  the  same  to  such  person  for  the  purpose  and  with  the  intent  that 
the  same  should  be  assignable  and  transferable  by  delivery  from 
hand  to  hand  without  other  writing. 

III.  That  before  the  maturity  of  said  note  or  obligation,  it  came 
lawfully  into  the  possession  of  the  plaintiff  for  value  received,  so 
that  he  became  the  owner  and  holder  thereof,  and  entitled  to  the 
money  therein  promised  to  be  paid. 

IV.  That  there  is  now  due  to  this  plaintiff  thereon  from  the 
defendant,  the  sum  of  one  thousand  dollars  with  interest  thereon 
from  the  1st  day  of  August^  iS69.  [(jConcluding  with  prayer  and  sig- 
nature of  plaintiff's  attorney,)^ 

(8)  Special  Count  on  Interest  Warrant. 

Form  No.  4458. 

(Precedent  in  National  Exch.  Bank  v.  Hartford,  etc.,  R.  Co.,  8  R.  I.  375.) 

[{Caption  and  commencement . )] 

That  the  defendant  corporation,  on  the  first  day  of  December^ 
A.  D.  \%68y  by  its  writing  obligatory  of  that  date,  acknowledged  itself 
to  be  indebted  in  the  sum  of  one  thousand ^oW2X^^  for  borrowed  money, 
to  ThonuLsP,  IVilliamSy  W.H.  Imlay^  and  D,  F.Robinson^  trustees,  to 

be  paid  to ,  or  bearer,  on  tie  first  day  oi  January ^  A.  D.  i8d^ 

with  interest  at  the  rate  of  seven  per  cent,  per  annum,  payable  half- 
yearly,  on  the  first  day  of  January  and  the  first  day  of  July^  in  each 
year,  at  the  office  of  the  defendant  corporation,  in  Hartford^  on 
delivery  of  the  warrant^  therefor  annexed  to  said  writing  obligatory; 
that,  at  the  date  of  said  writing  obligatory,  there  was  annexed  thereto 
an  interest-warrant  for  thirty-five  dollars,  being  the  half-yearly  inter- 
est on  said  writing  obligatory,  numbered payable  on  the^rrf 

day  oi  Jufyy  A.  D.  i8J^,  at  the  office  of  the  defendant  corporation,  in 
said  Hartford^  on  the  delivery  of  said  interest -warrant;  that,  on  the 
first  day  of  January ^  A.  D.  185-^  the  Exchange  Bank  became,  and 
were,  the  holders  and  bearers  of  said  writing  obligatory,  and  of  the 
interest-warrant  thereto  annexed,  and  whilst  such  holders  and  bear- 
ers, on  \\ie  first  day  oi  July^  iS58,  detached  the  said  interest-warrant 
from  the  said  writing  obligatory,  and,  as  the  owners,  holders  and 
bearers  of  said  interest-warrant,   held  the  same  until  the  delivery 
thereof,  under  the  provisions  of  chapter  S3S  of  the  public  laws  of  the 
State,  to  the  plaintiffs,  who  thereafter  and  at  the  date  of  the  plaintiffs' 
writ,  were  the  owners,  holders  and  bearers  of  said  interest- warrant; 
that  on  the  first  dsiyo(JU/y,  1S64,  the  said  Exchange  Bank,  upon  pay- 
ment of  the  said  sum  of^^ne  thousand doWsLts  mentioned  in  said  writing 
obligatory,  delivered  the  same  to  one  If.  T.  Sperry\  and  that,  after- 
wards, on  the  sixteenth  day  of  September,  i8tf^  the  said  Exchange  Bank^ 
being  then  the  owners,  holders  and  bearers  of  said  interest-warrant, 

1.   A   coupon   bond,   like   those  set    rately  from  the  bond.     National  ^ch. 
forth  in  this  declaration,  is  negotiable.     Bank  v.  Hartford,  etc.,  R.  Co..  8  K.  l. 
and   its  coupons  are  also   negotiable.     375;   Knox    County  ».    Aspinwall,    21 
and  may  be  detached  and  negodated    How.  (U.  S.)  539. 
by  simple  delivery,  and  sued  on  sepa- 
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presented  the  same  to  the  treasurer  of  the  defendant  corporation,  at 
its  office  in  said  Hartford^  and  demanded  payment  thereof,  which  was 
refused;  whereby  an  action  accrued  to  the  plaintiffs  to  recover  of  the 
defendant  corporation  the  several  sums  of  money  mentioned  in  the 
.special  counts  in  said  declaration,  being  the  sum  oifaur  hundred  zxiA 
twenty  dollars  and  interest  thereon.^    (Concluding  in  usual  manner,) 

2.  Answer  or  Plea. 

a.  Res  Adjudieata.* 

Form  No.  4459. 
(Precedent  in  Bissell  v.  Spring  Valley  Tp.,  124  U.  S.  228.) 
[(Caption,)'] 

(isL  *  *  *  .)^ 

2d.  Said  defendant  further  answering  and  pleading  in  bar  of  this 
action,  says  that  said  plaintiff  ought  not  to  maintain  his  said  action 
herein,  because  on  the  ISt/i  day  of  October,  iSSOy  the  said  plaintiff, 
Charles  R,  Bissell,  filed  his  certain  petition  against  this  defendant  in 
this  court  in  debt,  wherein  and  whereby  he  sought  to  charge  this 
defendant  with  liability  upon  certain  of  the  pretended  bonds  and 
coupons  attached  thereto,  claimed  by  said  plaintiff  to  have  been 
issued  by  this  defendant,  and  to  recover  judgment  against  this 
defendant  thereon. 

Said  pretended  bonds  so  sued  on  in  said  action  begun  in  \^0  were 
the  identical  pretended  bonds  sued  upon  in  this  present  action,  and 
the  said  pretended  coupons  sued  upon  in  this  action  were  of  the 
same  series  and  detached  from  the  identical  pretended  bonds  sued 
upon  in  the  said  action  begun  in  \^0  as  aforesaid,  said  action  being 
No.  S%^,  to  the  record  of  which  reference  is  hereby  made. 

That  said  defendant  appeared  and  answered  to  the  said  first  men- 
tioned petition,  in  substance  and  effect  as  it  has  answered  herein,  to 
which  answer  said  plaintiff,  admitting  the  same  to  be  true  demurred, 

1.  A  general   count  for  interest   is  it,  by  its  attorneys,  says  that  J.  G,  Dun- 

omitted  from  the  reported  case.  laify^   whose   name    appears    on    said 

8.  Iowa — 7orm0r  Bfloovery  shall  not  bonds  and  coupons  as  county  clerk, 

bar  any  defense  the  corporation  may  never    signed    his    name    thereto    or 

make  in  an  action  on  any  bond  or  thereon,  and  that  signature  is  not  his 

coupon    issued    or    purporting   to  be  signature,  nor  did  he  affix  or  authorize 

issued  by  any  county,  state  or  incorpo-  to  be  affixed  the  seal  of  said  county  of 

rated  town  for  railway  purposes.     The  Cherokee  to  said    bonds  or  coupons." 

corporation  may  allege  and  prove  any  Demurrer  to  the  defense  was  properly 

matter  in   defense   in   such  action  to  sustained  on  the  ground  that  a  com- 

tbe  same  effect  as  though  no  former  plete  registration  alleged  in  the  peti- 

action  had  been  brought  or  former  re-  tion  was  conclusive  of  the  validity  of 

covcry  had.    Iowa  Code  (1890),  §  555.  the  bonds,  on  the  authority  of  Lewis  v, 

8.  The  first  defense  was  as  follows:  Commissioners,  105  U.  S.  739,  the  ques- 

'*  As  a  first  defense  said  defendant  says  tion  of  r^j  adjudicata  presented  in  the 

that  it  ought  not  to  be  charged  with  the  second  count  being  unaffected.    Bissell 

said  supposed  debt  by  virtue  of  said  v.  Spring  Valley  Tp.,  124  U.  S.  229. 
supposed  bonds  and  coupons,  because 
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and  thereupon  the  said  cause  was  tried  upon  its  merits,  and  by  the  con- 
sideration of  said  court  said  defendant  obtained  a  judgment  in  said 
action  against  sdid  plaintiff,  which,  on  appeal  to  the  Supreme  Court 
of  the  United  States,  was  duly  affirmed.^ 

Wherefore  said  defendant  prays  judgment  and  its  costs  herein, 
expended.     \(^Concluding  with  signature  of  defendants  attorney^ 

b.  UlegaUty. 


[{Caption?^ 

I  St  And 


Form  No.  4460. 
(Precedent  in  WiUiams  v.  Roberts,  88  111.  15.)' 

now  the  defendant  comes  and  defends  the  wrong  and 


1.  X&  the  7om«r  A/Ottoa  against  the  tion  in  a  suit  on  bonds  issued  under 
present  defendant  the  adjudication  was  the  '*act  to  authorize  certain  towns  in 
that  the  bonds  themselves  were  never  the  counties  of  Somerset^  Morris,  Essex 
signed  by  the  proper  officers  required  and  Union  to  issue  bonds  and  take 
by  the  statute  of  the  state  to  sign  them,  stock  "  in  a  certain  railroad  company 
and  therefore  they  were  not  legal  must  show  that  the  commissioners  who 
obligations  of  the  township.  Their  issued  the  bonds  were  appointed  and 
invalidity  equally  affected  the  coupons  had  given  security  in  the  manner  re- 
attached to  them,  and  not  merely  those  quired  by  the  act;  that  the  consent  of 
in  suit  but  all  others.  The  bonds  being  such  a  proportion  of  the  taxpayers  of 
found  invalid  and  void,  the  plaintiff  is  the  township  had  been  given  and  evi- 
precluded  from  attempting  to  show  the  denced  in  the  manner  required  by  the 
contrary,  either  of  the  fact  of  their  act  for  the  issue  of  the  obligations;  and 
wanting  the  signature  of  the  countv  in  general  that  the  commissioners  had 
clerk  or  of  the  law  by  reason  of  which  power  to  issue  the  obligations.  Other- 
they  were  not  binding  obligations  of  wise  such  a  declaration  is  demurrable, 
the  municipality.  The  fact  and  the  Cotton  v.  New  Providence*  Tp.,  47  N. 
law  are  adjudged  matters  between  the  J.  L.  401. 

parties,  and  not  open,  therefore,  to  anv        Town  Bonds  for  Bailroad  SuhMription — 

further  contest.     Bissell  v.  Spring  Vaf-  BoiHoient    Deelaration.  —  The    declara- 

ley  Tp.,  124  U.  S.  225.  tion  set  out  in  extenso  the  orders  of  the 

8,  Demurrer  to  These  Plsas  was  over-  town  council  submitting  the  subscrip- 
ruled,  the  court  holding  that  where  a  tion  to  the  voters;  the  canvassing  and 
municipality  is  empowered  to  subscribe  announcing  the  result;  the  subscription 
to  the  capital  stock  of  railroad  com-  as  consummated  by  the  agent  of  the 
panies  and  issue  its  bonds  in  payment  municipal  corporation;  the  bond  itself 
of  the  subscription,  it  also  being  re-  (reciting  the  act  of  the  legislature  under 
quired  that  there  shall  be  first  an  which  it  was  issued) ;  delivery  to  the 
affirmative  vote  of  the  majority  of  the  railroad  company;  complainant's  pur- 
electors  of  the  municipality  to  that  chase;  and  failure  to  pay  the  semi- 
effect,  no  power  exists  to  make  the  sub-  annual  instalment  of  interest  for  which 
scription  and  issue  the  bonds  until  after  the  action  was  brought.  Among  the 
such  vote  shall  have  been  obtained  at  averments  was  the  following:  '*And  so 
an  election  held  for  that  purpose  called  the  plaintiffs  aver  that  all  of  the  said 
by  the  authoritv  prescribed  by  law,  and  ten  bonds  and  interest  notes  or  coupons 
upon  such  notice  of  the  time  and  place  thereto  attached  were  lawfully  made, 
of  holding  election  as  the  law  shall  executed,  sold  and  delivered  by  the 
direct,  and  that  whoever  deals  in  muni-  said  town,"  etc.  On  demurrer,  the 
cipal  bonds  is  chargeable  with  knowl-  declaradon  was  held  sufficient,  the  court 
edge  whether  these  precedent  condi-  maintaining  that  the  foregoing  aver- 
tions  to  the  existence  of  the  power  to  ment,  taken  in  connection  with  the 
make  subscription  and  issue  the  bonds  previous  allegations  and  the  bond  it< 
have  been  complied  with.  self,  was  sufficient.      Brown  v.  Point 

Xosvffieiont  Deelaratlon.  —  A  declara-  Pleasant,  36  W.  Va.  896. 
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injury  when,  etc.,  and  says  actio  non^  because  it  says  that  the  said 
election  set  forth  and  recited  in  said  bond  was  held  contrary  to 
and  in  violation  of  law,  in  this:  that  the  said  election  was  called  by 
the  town  clerk  of  said  town  without  any  application  having  been 
filed  therefor,  as  required  by  an  act  of  the  General  Assembly  of  said 
State,  in  force  March  5,  1869,  entitled  "An  act  to  authorize  the 
incorporated  towns  of  La  Salle  and  Marshall  and  Livingston  counties 
to  subscribe  to  the  capital  stock  of  the  Hamilton,  Lacon  and  Eastern 
Railroad  Company;"  but  the  same  was  called  by  said  clerk  under  and 
by  virtue  and  in  pursuance  of  a  certain  application,  in  writing, 
filed  in  his  office  on  the  18th  day  of  February,  A.  D.  i85P,  which 
application  was,  in  fact  and  figures,  as  follows,  to  wit:  {Here  was 
a  verbatim  copy  of  application^.  And  the  defendant  in  fact  says,  that 
the  said  application  remaining  on  file  in  the  office  of  the  town  clerk 
on  the  15th  day  of  March,  A.  D.  i85P,  said  clerk  called  said  elec- 
tion in  pretended  pursuance  of  said  application,  and  on  the  said  day 
posted  written  notices  of  such  election  in  three  of  the  most  con- 
spicuous places  in  said  town,  which  notices,  so  posted,  were  in  let- 
ters, words  and  figures,  as  follows:  {Here  was  verbatim  copy  of  notice). 
And  said  election,  mentioned  in  plaintiff's  declaration  and  the  bond 
described  therein  was  held  in  pursuance  of  said  application  and 
notice,  and  by  virtue  of  no  other  authority,  application  or  notice 
whatever;  and  the  notice  thereof  given  was  not  for  the  length  of 
time  required  by  said  law,  being  only  ten  days'  notice,  nor  was  the 
said  election  called  or  held  in  pursuance  nor  in  pretended  pursuance, 
of  said  act,  whereof  the  defendant  says  that  the  said  election,  as 
held  was  unlawful  and  void,  called  without  authority,  and  conferred 
no  authority  on  the  supervisor  and  town  clerk  of  said  town,  nor 
upon  either  of  them,  to  make  the  subscription  of  stock  mentioned 
m  the  said  declaration,  nor  to  issue  bonds  and  coupons  in  payment 
thereof,  in  manner  and  form  as  in  said  declaration  3tated,  wherefore 
the  defendant  in  fact  saith,  that  the  said  bonds  and  coupons  were 
made  and  issued  by  the  said  supervisor  and  town  clerk  of  said  town 
without  authority  of  law,  and  are  void;  and  defendant  further,  in 
fact  says,  that  the  said  application  and  notice  have  ever  since 
remained  of  record  in  the  town  clerk's  office  of  said  town,  among 
the  public  records  of  said  town,  and  said  election  was  also  attached 
to  and  formed  a  part  of  the  written  contract  of  subscription  made 
by  the  supervisor  of  said  town  on  the  subscription  book  of  the  said 
railroad  company  —  all  of  which  the  plaintiff,  prior  to  his  alleged 
purchase  of  said  bonds,  had  constructive  notice,  to  wit:  On  the  1th 
day  of  April,  at,  etc.  And  defendant  further,  in  fact,  saith,  that  at 
said  election  the  votes  cast  for  said  subscription  were  not  a  majority 
of  all  the  votes  of  said  town,  but  were  a  majority  of  all  the  votes 
cast  at  said  pretended  election.  All  of  which  defendant  is  ready  to 
verify,  whereof  it  prays  judgment,  etc. 

2nd.  And  for  further  plea  in  this  behalf  to  said  plaintiff's  declara- 
tion, defendant  says  cLctio  non,  because,  it  says,  that  at  the  said 
election,  mentioned  in  said  declaration  and  bond  attached  thereto, 
it  was  voted,  as  specified  in  the  notice  thereof,  to  subscribe  the  said 
stock  to  the  said  railroad  company,  for  the  purpose  of  building  a 
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railroad  from  the  city  of  Lacon^  on  the  old  grade  of  the  American 
Central  railroad,  through  said  town  of  Roberts^  to  connect  with  the 
Chicago  and  Alton  railroad,  in  said  State,  a  distance  of  fifty-one  miles, 
said  railroad  being  named  in  said  notice  as  the  '^  Chicago^  Alton  &*  St. 
Louis  railroad^'*  said  bonds  to  be  issued  when  the  track  of  the  Hamil- 
ioHy  Lacon  and  Eastern  Railroad  Company  shall  have  been  graded,  ties 
laid,  the  iron  thereon,  and  the  railroad  completed  and  the  cars  running 
in  said  town,  together  with  side  track  and  depot  building,  within  one- 
half  or  three-quarters  of  a  mile  from  the  geographical  center,  on  the 
line  of  said  American  Central  railroad,  then  the  bonds,  jr  so  much 
thereof  as  may  be  necessary,  to  be  issued,  the  said  purpose  and  con- 
ditions being  stated  in  the  notice  of  said  election.  And  defendant  in 
fact  says,  that  afterwards,  to  wit:  on  the  31st  dsLy  of  March^  A.  D.  i86!9, 
and  by  virtue  of  said  election,  and  of  no  other  authority  whatever, 
the  supervisor  of  said  town,  upon  the  books  of  the  Hamilton^  Lacon 
and  Eastern  Railroad  Company^  subscribed  for  SOO  shares,  of  %100 
each,  of  the  capital  stock  of  the  Hamilton^  Lacon  and  Eastern  Railroad 
Company.,  to  aid  in  the  construction  of  the  said  railroad  fromZ^i^^ 
to  Xh^  Illinois  Central  railroad.  And  defendant  in  fact,  saith,  that 
the  said  supervisor,  in  making  said  subscription,  did  not  pursue  the 
authority  vested  in  him  by  raid  election,  even  if  said  election  had 
been  legal  and  valid,  and  the  said  subscription  was  not  in  fact  made 
to  or  used  in  building  t\iQ  Hamilton^  Lacon  and  Eastern  railroad  from 
the  City  of  Lacon^  on  the  grade  of  the  American  CentrcU  railroad, 
through  said  town,  to  connect  with  the  Chicago  and  Alton  railroad, 
named  the  Chicago.^  Alton  and  St,  Louis  railroad  in  said  notice,  but,  on 
the  contrary,  said  subscription  was  made  to  aid  in  the  construction  of 
the  said  Hamilton^  Lacon  and  Eastern  railroad  from  Lacon  eastward  to 
the  Illinois  Central rsiiiroBLdf  and  the  said  subscription  was,  in  fact,  used 
in  building  a  railroad  from  Lacon  sixteen  miles,  to  connect  with  the 
Chicago^  Jcuksonville  and  St.  Louis  railroad.  And  the  defendant  in  fact 
saith,  that  said  subscription  as  made,  and  the  enterprise  in  which  the 
same  was  expended,  were  each  a  different  enterprise,  substantially 
and  fundamentally,  from  the  enterprise  voted  for,  as  specified  in  said 
election  notice,  and  not  so  beneficial  to  defendant.  And  defendant 
in  fact  saith,  that  true  it  is  that  the  General  Assembly  of  said  State  of 
Illinois  did  pass  an  act  entitled  ^'An  act  supplemental  to  certain  acts 
of  the  General  Assembly  relating  to  the  Hamilton,  Lacon  and  Eastern 
Railroad  Company,  and  to  legalize  the  organization  of  said  company, 
and  to  confirm  the  subscription  to  the  capital  stock  thereof,"  approved 
April  17,  1869,  which  said  pretended  act  declares  that  said  subscrip- 
tion is  thereby  made  valid  and  binding,  according  to  the  terms 
thereof,  and  authorizes  the  supervisor  of  said  town  of  Roberts  io 
issue,  in  due  form  bonds  of  the  said  township  for  the  payment  of  the 
amount  of  stock-  subscribed,  according  to  the  terms  of  the  subscrip- 
tion; but  defendant  in  fact  saith,  that  said  pretended  act  of  the 
General  Assembly  in  so  far  as  it  attempts  to  legalize  said  subscription, 
is  in  violation  of  the  constitution  of  the  State  of  Illinois  at  that  time 
in  force,  and  to  that  extent  is  and  was  null  and  void,  wherefore 
defendant  in  fact  saith,  said  subscription  and  the  issuance  of  said 
bonds  in  payment  thereof  were  without  authority  of  law  and  void, 
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and  the  said  bond  and  coupon  are  null  and  void.^  All  of  which  the 
defendant  is  ready  to  verify,  wherefore  it  prays  judgment. 

\(JSignature  of  defendant  or  his  attorney. y\ 

Form  No.  4461. 

(Precedent  in  Hudson  v.  Winslow  Tp.,  35  N.  J.  L.  438.) 

\{Caption.) 

1.  (J^on  est  factum.'^ 

2.  That  the  said  supposed  writing  obligatory  was  made  under  and 
by  virtue  of  a  certain  supposed  special  town  meeting  of  the  inhabit- 
ants of  said  township  of  Winslow^  and  that  notice  of  the  assembling 
of  said  supposed  town  meeting  was  not  given  by  the  clerk  of  said 
township,  in  writing,  under  his  hand,  mentioning  the  time,  place,  and 
object  or  purpose  of  such  meeting,  and  fixed  up  at  four  of  the  most 
public  places  in  the  said  township  at  least  eight  days  before  the  time 
of  said  meeting.* 

3.  That  the  said  supposed  writing  obligatory  was  made  under  an 
order  of  the  said  supposed  town  meeting,  and  that  the  said  order 
was  not  made  by  a  vote  of  two-thirds  of  the  inhabitants  of  said  town- 
ship present  at  said  town  meeting.* 

4.  That  the  said  supposed  town  meeting,  under  whose  order  the 
said  supposed  writing  obligatory  was  made,  was  not  assembled 
according  to  law.* 

5.  *  *  *' 

6.  That  the  said  writing  obligatory  was  made  under  an  order  of 

the  said  supposed  town  meeting,  upon  the  consideration  that  the 
said  plaintiff  would  submit  himself  to  the  obligation  imposed  on  him 
as  aforesaid,  and  that  the  object  or  purpose  of  the  assembling  of 
the  said  town  meeting  mentioned  in  the  notice  given  by  the  clerk 
of  said  township  did  not  authorize  the  said  town  meeting  to  order 

* 

1.  See  supra,  note  2,  p.  676.  ing  such  defense,   on  the  ground  of 

8.  The  Saoond,  Third  aad  Fourth  Pleoi  estoppel,  than  they  could  be  precluded 

rest   on    a    common    ground.      Their  from    the    ordinary  plea    of   non  est 

statements  are  in  evident  opposition  factum.     These  three  pleas  contain  a 

to  the  admissions  of  the  recital,  but  the  legal  answer  to  this  action, 

rule  that  a  party  is  concluded  by  the  8.  The  fifth,  tenth  and  eleventh  pleas 

admissions  of  his  own   deed   has  no  were  bad  on  demurrer, 

application  to  the  present  case.     The  BepUeatlom  to  Plea  of  Btatntt-of  liadta- 

principle  is  applicable  only  when  the  tions.  —  On  a  munidpal   bond,  where 

existence  of  the  deed,   as  the  act  of  the  statute  of  limitations  is  pleaded  in 

the  party,  is  admitted.     In   this  case  bar  to  an  action  on  debt  on  a  specialty, 

the  pleas  mentioned  do  not  admit  the  a. replication  of  a  new  promise  within 

deed.      It    would   seem   that  each  of  the  statutory  period  is  not  available  to 

these  pleas  was  intended  to  be  a  special  overcome  the  bar,  although  the  rule  is 

non  est  factum.     If  the  bond  in  ques-  otherwise  in   assumpsit  or  in  actions 

tion  has  been  issued  without  the  sane-  on  simple  contracts.    When  a  specialty 

tion  of  two-thirds   of  the  inhabitants  is  relied  on  as  a  cause  of  action,  re- 

of  this  township,  present  at  a  meeting  covery  must  be  had,  if  had  at  all,  upon 

legally  assembled,  this  is  not  the  deed  the  obligation  or  agreement  to  pay  con- 

of  defendants.     Such  a  defense  does  tained   m   the   instrument   itself,   and 

not    admit,    in    any    sense,    the  legal  cannot  be  had  upon  any  subsequent 

entity  of  the  deed,  and  the  defendants  promise  or  contract  of  less  solemnity, 

can  no  more  be  debarred  from  plead-  Toothaker  v.  Boulder,  13  Colo.  19. 
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that  the  said  township  committee  should  make  such  writing  obliga- 
tory upon  said  consideration. 

7.  That  before  making  of  the  said  supposed  writing  obligatory, 
said  plaintiff  and  others,  residents  of  said  township,  had  been  drafted 
into  the  army  of  the  United  States,  and  that  the  said  supposed 
writing  obligatory  was  made  under  an  order  of  the  said  supposed 
town  meeting  which  authorized  the  said  township  committee  to  pre- 
sent to  each  one  of  said  drafted  persons,  not  exceeding  twenty-seven, 
a  bond  of  said  defendants  for  the  payment  of  %fiOOy  with  interest,  etc., 
upon  his  retiring  from  the  army,  or  else  upon  such  drafted  man 
furnishing  a  substitute  to  enter  the  army  in  his  place.  And  the 
defendants  aver  that  the  said  town  committee,  without  any  further 
order  or  authority,  made  the  said  supposed  writing  obligatory,  and 
presented  the  same  to  the  said  plaintiff,  as  and  for  the  writing 
obligatory  of  the  said  defendants,  and  at  the  time  thereof  the  said 
plaintiff  had  not  entered  nor  procured  a  substitute  to  enter  the 
army  in  his  place. 

8.  That  the  said  supposed  writing  obligatory  was  made  under  an 
order  of  the  said  supposed  town  meeting,  contained  and  made  in  a 
resolution  of  said  meeting  in  the  words  and  figures  following,  to  wit: 

"  Resolved,  That  the  township  of  Winslaw^  Camden  county,  present 
to  each  drafted  citizen,  to  the  number  i^,  who  will  answer  the  call 
or  furnish  a  substitute,  a  township  bond  amounting  to  600  dollars.  It 
months,  free  of  tax,  bearing  interest  at  the  lawful  rate,  payable  semi- 
annually." And  defendants  aver  that  the  said  township  committee, 
without  any  further  or  other  authority  or  order,  and  without  the 
plaintiff  having  answered  the  call  or  furnished  a  substitute,  accord- 
ing to  the  true  meaning  of  said  resolution,  made  the  said  writing 
obligatory,  and  presented  the  same  to  the  said  plaintiff. 

9.  That  before  making  said  supposed  writing  obligatory,  he,  the 
said  plaintiff,  had  been  drafted  in  the  army  of  the  United  States,  as 
aforesaid,  and  that  the  said  supposed  writing  obligatory  was  made 
in  consideration  that  he,  the  said  plaintiff,  would  thereafter  enter 
into  said  army  under  said  draft,  or  would  provide  a  substitute  in  his 
place  to  enter  said  army,  and  in  and  upon  no  other  consideration 
whatever;  and  the  said  defendants  aver  that  the  said  plaintiff  did 
not  thereafter  enter  into  the  said  army  nor  provide  a  proper  substi- 
tute in  his  place  to  enter  said  army,  and  wholly  failed  so  to  do. 

10  and  II.  ♦  *  *^ 

\j^Concluding  in  the  usual  manner  with  signature  of  defendant  or  his 
attorney,)'] 

V.  BONDS  OF  PUBUC  OlTICERS. 

1.  In  OeneraL^ 

1,  See  supra^  note  3,  p.  679.  Cal.  PoHt.  Code,  §  961.    Similar  pro- 

8.  Who  kay  8at  Vpon  Bond. — Any  visions  exist  in  most  of  the  statutes  or 

person  injured  or  aggrieved  by  the  codes  of  the  states, 

wrongful  act  or  default  of  the  officer  in  In  New  York  the  acdon  may  be  main- 

his  official  capacity  may  bring  suit  in  tained  hy  the  applicant  for  permission 

his  own  name  upon  an  official  bond,  to  sue,  if  permission  is  granted,  as 
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a.  Petition  of  Surety  to  be  Released.' 

though  such  applicant  were  the  obligee  their  principal  not  within  the  letter  of 

named  in  the  bond,  except  as  other-  the  bond.    Statev.  Medary,  i7  0hio554, 

wise  expressly  provided.     N.  Y.  Code  approved  zxid  followed  {ti  Lang  v.  Pike, 

Civ.  Proc.,  g  1881.  27  Ohio  St.  498. 

Dcmvzrsr   to   Dsolantiom   on    official  Bond  of  Frobato  Jvdy^  may  be  sued 

bond  will  not  lie  where  the  books  and  upon  by  anyone  sustaming  anv  injury 

papers   are   destroyed,   and  other   in-  by  reason  of  any  neglect  or  omission  of 

formation  is  in  possession  of  the  ad-  such  officer  to  take  good  and  sufficient 

verse  party,  and  the  breaches  are  as  surety  from  any  executor,  administra- 

specific  as  practicable  under  the  circum-  tor  or  guardian,  or  from   any  officer 

stances.      Elam  v.  Commercial  Bank,  whose  bond  it  is  his  duty  to  approve,  or 

86  Va.  92.  in  any  case  in  which  it  is  his  duty  to  re- 

Bond  of  a  Ooontj  Auditor,  a  declara-  auire  additional  bond,  and  he  fails  so  to 

tion   upon,  showing  that    the  auditor  do,  or  by  the  failure  of  such  judge  to 

fraudulently  issued  an  order  payable  perform  any  other  official  duty.    Ala. 

to  himself  on  the  county  treasurer  for  Civ.  Code  (1886),  §  783. 

a  balance  of    fees    falsely  pretended  Bond  of  Township  Truitoo.  —  The  three 

therein  to  have  been  allowed  him  as  breaches  assigned  were  as  follows: 

auditor  by  the  board  of  county  commis-  "i.  That  during  his  term  of  office 

sioners,  and  presented  it  to  the  treas-  there  had  come  into  the  hands  of  the 

orer,  who  indorsed  it  '*  Not  paid  for  said  John  R,  Stevens  several  sums  of 

want  of  funds,"  and  that  said  auditor  money  belonging  to  Blue  River  Schcof 

afterwards  presented   the  order  to  a  township,  the  entire  amount  of  which  he 

bank,  which  in  good  faith,  without  no-  had  wrongfully  and  fraudulently  con- 

tice  of  the  fraud,  advanced  money  to  the  verted  to  his  own  use.    2.  That  the  said 

auditor  on  the  order  as  security,  is  bad  John  R,  Stevens  did  not  at  any  time  dur- 

on   demurrer.      The  act  causing    the  mg  his  term  of  office  account  to  the 

damage  to  the  plaintiff  is  the  presenta-  board  of  commissioners  of   Harrison 

tion  to  it  of  the  order,  and  this  is  not  county  for  all  moneys  received  by  him 

an  official  act  of  the  auditor.     State  v,  as  trustee,  and  belonging  to  such  school 

Kent,  53  Ind.  112,  citing  U.  S.  v,  Boyd,  township,  amounting  in  the  aggregate 

15  Pet.  (U.  S.)  187.  to  the  sum  of  ts.o^.jS,  but  to  so  ac- 

Boad  of'Coimtj  JudgO)  the  complaint  count  to  said  commissioners  had  wholly 

upon,  set  forth  facts  which  showed  the  failed  and  refused.    3.  That  during  his 

failure  of  the  judge,  when  he  resigned  term  of  office  there  came  into  t^e  hands 

his  office,  to  pay  over  certain  moneys  of  the  said  John  R.  Stevens,  as  trustee, 

deposited  with  him  In  a  certain  con-  several   enumerated  sums  of    money 

demnation  proceeding.     The  court  held  belonging   to    said    school    township, 

that  the  failure  to  pav  was  a  breach  of  amounting  in  all  to  ([f, 0^.38;  that  said 

the  official  bond,  and  that  therefore  a  sum  of  money  remained  in  his  hands  at 

cause  of    action  accrued  to  any  one  the  expiration  of  his  said  term  of  office, 

speciallv  injured  by  such  breach  as  soon  and  at  that  time  and  ever  since  he  has 

as  legal  damages  resulted  therefrom,  failed  and  refused  to  pay  over  said  sum 

Cleliand  v,  McCumber,  15  Colo.  355.  of  money  to  his  successor  in  office." 

Bond  of  Mombor  of  Boaid  of  PnUio  The  first  and  second  breaches  were 

Worki. — A  declaration  was  bad  on  de-  not  well  assigned;  the  third  breach  al- 

marrer  which  showed  the  recital  in  the  leges  a  substantial  breach  of  the  bond 

condition  of  the  bond  to  be  that  B.  was  under  the  statutes  defining  the  duties 

duly  appointed  a  member  of  the  board  of  township  trustees.     Bocard  v.  State, 

of  public  works,  and  the  condition,  in  79  Ind.  270. 

substance,  that  he  should  faithfully  dis-  1.  PotitioB   of    Bontj  for    Dlidhargo 

charge  the  duties  of  said  office  and  ac-  from  future  liability  on  an  official  bond, 

count  forall  moneys  intrusted  to  him  as  under  Sand.  &  H.  Dig.  Ark.  (1894),  ft 

snch  officer,  and  assigned  as  breach  that  7319  et  seq»,  must  be  in  writing,  verified 

he  failed  to  account  for  moneys  which  by  the  petitioner,  addressed  to  the  court 

came  into  his  possession  as  one  of  the  authonzed  to  take  and  approve  such 

acting  commissioners  of   said  board,  bond,  and  setting  forth  the  facts  on 

The  breach  was  broader  than  the  con-  which    the   application   is   based.      A 

dition,  and  the  declaration  sought  to  noticein  writing  of  such  intended  appli- 

make  the  sureties  liable  for  a  default  of  cation,  with  a  copy  thereof,  shall  be  per- 
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Form  No.  446a. 

To  the  Hon.  John  A,  Williams^  Judge,  etc. 

Your  petitioner  would  very  respectfully  represent  and  show  to  your 
Honor  that  he,  on  the  %6th  day  of  October^  jS96,  made  and  entered 
into  a  bond  in  the  sum  of  ten  thousand  dollars,  as  surety  ioT  Alexander 
T.  Moon^  as  treasurer  of  the  county  of  Jefferson^  and  that  said  bond 
is  now  on  the  files  of  this  court. 

Your  petitioner  would  very  respectfully  show  unto  your  Honor  that 
since  making  and  entering  into  said  bond  as  surety  as  aforesaid  he 
has  learned  that  said  Moon  is  entirely  incompetent,  and  utterly 
unable  to  discharge  faithfully  the  duties  of  his  office,  and  that  the 
,jjrounds  of  your  petitioner's  belief  as  to  the  incompetency  and  ina- 
bility of  said  treasurer  are  the  knowledge  of  your  petitioner  that  the 
official  books  of  said  treasurer  do  not  balance  and  that  the  said  treas- 
urer makes  a  constant  practice  of  mingling  the  funds  of  the  county 
with  his  own  personal  moneys  and  keeping  both  of  these  funds  in  the 
same  bank  as  his  own  personal  account  and  under  his  own  name,  and 
not  as  said  treasurer. 

Your  petitioner  would  therefore  very  respectfully  request  your 
Honor  for  an  appropriate  order  releasing  him  from  said  bond,  and 
requiring  said  treasurer  to  give  a  new  bond  and  security  for  the  per- 
formance of  his  offices,  and  that  upon  the  execution,  approval,  etc., 
of  such  new  bond,  your  petitioner  be  released  from  all  future  liability 
on  his  said  bond.^ 

{Verification,)  John  TcUbot^  Petitioner. 

b.  Petition  for  Leave  to  Sue.' 

Form  No.  4463. 

To  the  Supreme  Court. 

The  petition  of  Charles  Nelson  shows: 

I.  That  Robert  Thompson  was  at  all  times  hereinafter  mentioned, 
and  is  now,  the  sheriff  of  the  county  oi  New  York^  state  oiNew  York; 
that  before  entering  upon  the  office  of  said  sheriff  for  the  county  of 
New  Yorky  the  said  Richard  Thompson^  George  Jones  and  RcUph  John- 
son^ his  sureties,  duly  executed  and  delivered  to  the  people  of  the 
State  of  New  York  a  joint  and  several  bond,  conditioned  that  the  said 
Robert  Thompson  should  well  and  faithfully  perform  and  execute  in  all 

sonally  served  on  the  principal  twenty  commercial    business,    the    petitioner 
days  before   makin{;  the   application,  being  a  merchant  in  the  city  of  Pine 
The  court,  upon  hearing  the  applica-  Bluff,  was  held  insufficient, 
tion,  may  make  an  order  requiring  a  2.  Where  a  shchtf  is  guilty  of  action- 
new  bond  and  surety.  able  default  or  misconduct  of  his  office. 

The  court  has  no  power  to  release  pe-  the  person  injured  thereby  may  apply 
titioner  from  past  liability  incurred,  but  to  the  supreme  court  for  leave  to  prose- 
may  order  the  execution  of  a  new  bond  cute  the  sherifiTs  official  bond.  The 
whereby  petitioner  will  be  discharged  application  must  be  accompanied  with 
from  future  liabilities.  Ex  p.  Talbot,  proof,  by  affidavit,  of  the  default  or 
32  Ark.  426.  misconduct  complained   of   and   that 

1.  In  Ex  p.  Talbot,  32  Ark.  426,  the  satisfaction  of  the  same  has  not  been 

petition  for  such  discharge  stating  that  received,  and  with  a  certified  copy  of 

petitioner's  being  surety  on  the  bond  the  official  bond.      N.   Y.  Code  Civ. 

was    incompatible    with   the   surety's  Proc.,  §  1880. 
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things  the  duties  of  the  office  of  said  sheriff  without  fraud,  deceit  or 
oppression,  and  that  a  certified  copy  of  said  bond  is  hereto  annexed 
and  made  a  part  of  this  petition. 

II.  That  on  the  6th  day  oijuly^  i8Pj^,  the  petitioner  herein  caused 
an  execution  against  the  property  of  Charles  Cornell io  be'duly  issued 
to  the  said  Richard  Thdmpson  upon  a  judgment  iox^fiOO^  theretofore 
duly  recovered  and  docketed  by  your  petitioner  against  the  said 
Cornell  in  the  Supreme  Court  and  that  said  execution  was  delivered 
to  the  said  Thompson^  to  be  by  him  executed. 

III.  That  thereafter  the  said  Cornell  paid  to  the  said  Thompson  the 
amount  required  to  be  collected  by  said  execution,  together  with  the 
proper  fees  and  poundage,  and  that  on  August  27thy  iE92,  he  returned 
the  said  execution  satisfied  to  the  office  of  the  county  clerk  of  New 
York  county. 

IV.  That  more  than  sixty  days  have  elapsed  since  the  issuing  of 
said  execution,  and  that  the  said  Thompson^  in  violation  of  the  duty  of 
his  office,  has  neglected  and  refused  to  pay  over  to  the  petitioner  the 
money  so  collected  by  him  under  and  by  virtue  of  said  execution, 
although  payment  thereof  has  been  duly  demanded.^ 

V.  That  no  previous  application  has  been  made  for  the  order 
asked  for  herein. 

Wherefore  your  petitioner  asks  this  court  for  an  order  granting  him 
leave  to  sue  upon  the  bond  of  said  sheriff  to  recover  his  damages  in 
the  premises,  and  for  such  other  and  further  order  of  relief  as  to  the 
court  may  seem  just  in  the  premises. 

Dated  December  tethy  iS9f^.  Charles  Nelson. 

City  and  County  of  New  Yorky  ss. 

Charles  Nelson^  being  duly  sworn,  says,  that  he  is  the  petitioner 
named  in  the  foregoing  petition;  that  he  has  read  the  said  petition 
and  knows  the  contents  thereof  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  that  as  to  those  matters  he  believes  it  to 
be  true.  Charles  Nelson. 

Sworn  to  before  me  this  21th  ) 
day  of  December,  iS92.       J 

Frank  Roberts^ 

Notary  Public, 

N.  Y.  County. 

1.  Where  the  default  consists  of  the  in  office.  Paragraph  IV.  should  read : 
nonpayment  of  monejr,  and  si>ecial  pro-  **  IV.  That  Charles  Nelson^  your  peti- 
vision  is  not  otherwise  made  by  law,  tioner  herein,  has  sued  the  said  Thomp^ 
the  applicant  must  prove  a  demand  of  son^  sheriff  of  the  county  of  New  York^ 
the  money  from  the  officer,  or  that  a  for  his  failure  to  pay  the  money  so  re- 
demand  cannot  be  made  with  due  dili-  covered  under  said  execution,  and  has 
gence;  but  such  proof  is  not  necessary  recovered  judgment  in  said  suit  for 
where  the  applicant  has  recovered  $^,^^.^,  on  which  judgment  execution 
judgment  against  the  officer.  N.  Y.  has  been  issued  and  returned  wholly 
Code  Civ.  Proc.,  §  1891;  Rhinelander  unsatisfied,  and,  as  your  petitioner  is 
V.  Mather,  5  Wend.  (N.  Y.)  102.  informed  and  believes,  the  said  Robert 

Where    a    recovery    has    been    had  Thompson  is  insolvent  and  unable  to 

against    the    sheriff    for    malfeasance  respond  in  damages." 
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Pom  No.  4464.1 

To  His  Excellency  John  Kea%  Governor  of  the  State  of  New  Jersey. 

Your  petitioner,  John  Doe^  of  the  city  of  Newark^  county  of  Essex^ 
state  of  New  Jersey^  respectfully  states: 

I.  That  he  is  aggrieved  by  the  neglect,  default,  malpractice  and 
misconduct  of  Richard Roe^  as  sheriff  of  the  county  of  Essex^  during 
his  term  of  office  as  said  sheriff,  which  began  on  th^  first  day  of  Janu- 
ary^  i8P^,  and  will  expire  on  the  thirty- first  day  oi December^  iS98. 

II.  That  the  said  Richard Roe^  with  Frank  Ray  and  Edward  Green^ 
on  the  second  day  oi  January^  iZ96y  duly  executed  and  gave  a  bond 
to  the  State  of  New  Jersey^  in  the  penal  sum  of  %JiO^000y  bearing  date 
the  said  second  day  oi  January^  i8P^,  which  said  bond  was  in  the  man- 
ner and  form  prescribed  by  statute  and  conditioned  "that  if  the 
above  bounden  Richard  Roe  shall  well  and  truly  execute  the  office  of 
sheriff  of  the  county  of  Essexy  and  in  all  things  touching  his  said  office 
shall  well  and  truly,  justly  and  faithfully  perform  and  execute  the 
same  as  well  with  respect  to  all  persons  concerned  as  to  the  state  afore- 
said, then  this  obligation  to  be  void,  or  else  to  be  and  remain  in  full 
force  and  virtue  ;"  and  that  said  bond  was  duly  approved  and 
recorded  according  to  law  in  the  office  of  the  clerk  of  the  county  of 
Essex,  State  oi  New  Jersey,  on  the  third  ^a^  of  January,  i85^. 

III.  That  your  said  petitioner  duly  recovered  judgment  in  the 
Supreme  Court  of  New  Jersey  on  the  7th  day  of  May,  iS96,  against 
a  certain  Char/es  Brown  for  the  sum  of  $^JSO,  damages,  and  $fl^ 
costs. 

IV.  That  thereafter  and  on  the  8th  day  of  ATay,  iS96,  an  execution 
was  duly  issued  in  the  manner  and  form  prescribed  by  law  upon  said 
judgment,  which  execution  was  returnable  on  the  Sth  day  of  July, 
iS96. 

V.  That  the  said  execution  was  duly  directed  and  delivered  to  the 
said  Richard  Roe,  as  sheriff  as  aforesaid,  that  he  has  never  returned 
the  same  as  he  was  required  by  law  to  do,  but  that  the  said  sheriff 
received  and  collected  the  moneys  due  under  said  execution  from  the 
said  Charles  Brown,  before  the  date  on  which  said  execution  should 
have  been  returned,  but  that  he  has  wholly  neglected  and  refused, 
and  still  neglects  and  refuses,  in  violation  of  the  duties  of  his  office 
and  the  condition  of  his  official  bond,  to  pay  the  said  money  so  col- 
lected under  and  by  virtue  of  said  execution  to  this  petitioner, 
although  payment  thereof  has  been  duly  demanded  of  said  sheriff. 

Wherefore  this  petitioner  prays  your  Excellency  to  order*  a  prose- 
cution to  be  commenced  in  the  Supreme  Court '  of  New  Jersey  upon 
the  said  bond  given  by  the  said  Richard  Roe,  as  sheriff  as  aforesaid, 
against  the  said  Richard  Roe,  and  Frank  Ray  and  Edward  Rice,  as  his 
sureties  on  said  bond,  that  the  petitioner  herein  may  recover  the 

1.  Niw  Jersey,  —  Gen.  Stat.    (1896),  order  should  be  filed  in  the  oflce  of  the 

p.  3IZ3,  ^  13.  secretary  of  state.  N.J.  Gen.  Stat.  (1896X 

8.  The  order  in  this  case  is  made  by  p-  3ZZ3,  g  I3. 

the   governor  of  the  sute  and  may  8.  This  suit  must  be  instituted  in  the 

readily  be  drafted  from  the  facts  set  supreme  court.    N.J.  Gen.  Stat.  (xS^G). 

forth  in  the  peddon.    The  petition  and  p.  31 13,  g  13. 

684  Volume  3. 


4466.  BONDS  b*  UNDERTAKINGS  {ACTIONS  ON),  4465. 

money  so  due  to  him  as  aforesaid,  for  the  damages  and  costs  above 
set  forth. 
And  your  petitioner  will  ever  pray,  etc. 

John  Doey 
By  William  Flemings  Attorney. 

e.  Order  Grantinfir  Leave  to  Sue.' 

Form  No.  4465. 

At  a  special  term  of  the  Supreme  Court,  held  at  the  chambers  thereof 
in  the  county  court-house  in  the  city  of  New  York  on  the  Sd  day 
oi  January y  iS9S. 

Present:  Honorable  Roger  A,  Pryor^  Justice. 

In  the  matter  of  the  application  ) 

of  [ 

Charles  Nelson^  etc.  ) 

On  reading  and  filing  the  annexed  petition  of  Charles  Nelson^^ 
verified  the  26th  day  of  December ^  iS9S,  together  with  a  certified 
copy  of  said  bond  therein  mentioned  and  described,  and  upon  due 
proof  of  service  of  a  notice  of  this  motion  on  Richard  Thompson^ 
sheriff  of  the  county  of  New  York;  Now,  after  hearing  yi7^«  Gaunt, 
Esq.,  counsel  for  said  sheriff,  on  motion  of  Robert  Slim,  attorney  for 
the  applicant  herein,  it  is 

Ordered  that  said  Charles  Nelson  be  and  he  hereby  is  permitted  to 

1.  Where  a  public  officer  is  required  False  return  of  execution.  Ansonia 
to  give  an  official  bond  to  the  people  Brass,  etc.,  Co.  v.  Babbitt,  74  N.  Y.  395; 
and  special  provision  is  not  made  by  Watson  v.  Brennan,  66  N.  Y.  621;  do- 
law  for  prosecution  of  the  bond  by  or  zine  v.  Walter,  55  N.  Y.  304. 
for  the  benefit  of  a  person  who  has  sus-  Failure  to  return  execution.  Wehle 
tained  by  his  default,  delinquency  or  v,  Conner,  63  N.  Y.  258. 
misconduct  an  injury  for  which  the  Failure  to  pay  over  money  collected 
sureties  upon  the  bond  are  liable,  such  by  him.  Nelson  v.  Kerr,  59  N.  Y. 
person  may  apply  for  leave  to  prose-  224. 

cute  on  the  delinquent's  official  bond.  Failure  to  levy  on  sufficient  property. 

N.  Y.  Code  Civ.  Proc.,g  1888.   Sections  Ransom  v,  Halcott,  18  Barb.  (N.  Y.) 

1880  to  1885,  inclusive,  govern  an  appli-  56. 

cation  made  as  prescribed  in  the  last  sec-  Proviiion  Permiiiivo,  not  Xandatory. — 

tion,  and  each  action  brought  pursuant  The  provision  that  upon  due  proof  of 

to  an  order  made  thereupon  as  if  the  any  default  or  misconduct  of  the  sheriff 

delinquent  officer  and  his  sureties  were  in  his  office  '*the  court  shall  order" 

named  therein    instead  of  the  sheriff  his  official  bond  to  be  prosecuted,  is 

and   his  sureties.      N.   Y.   Code  Civ.  not  mandatory  but  permissive,  and  the 

Proc,  g  1889.  court  will  not  allow  such  action  to  be 

Any    default    or    misconduct    is    a  brought  unless  it  believes  it  to  be  just 

breach  of  a  bond  given  by  a  sheriff  to  and  proper  to  do  so.    People  v,  Conner, 

execute  his  duties  without  fraud,  de-  8  Hun  (N.  Y.)  533. 

ceit  or  oppression.      People  v.  Brush,  2.  The  same  or  any  other  applicant 

6  Wend  (N.  Y.)  454.  may  in  like  manner,  either  before  or 

For  liability  of  sheriff  for  various  after  judgment  in  the  first  action,  ob- 

classes  of  default  in  duties  of  his  office  tain  from  the  court  which  made  the  first 

see  the  following  cases:  order,  but  not  from  any  other  court. 

Seizing   property  of  wrong  person,  an  order  permitting  him  to  maintain 

People  V.  Schuyler,  4  N.  Y.  173.  another  action,  in  the  same  court,  upon 

Failing  to  enforce  execution  in  re-  the  same  bond,  for  another  default  or 

plevin.     Hoffman  v,  Connor,  76  M.  Y.  misconduct.    N.  Y.  Code  Civ.  Proc, 

Z2I.  g  C882. 
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maintain  an  action  on  said  bond  against  said  Richard  Thompson^  and 
Charles  Smith  and  Edward  Rice^  sureties,  in  this  court,^  in  his  own 
name,  as  if  he  were  the  obligee  named  in  the  said  bond. 
Enter:  R,  A,  P.,  J.  S.  C 

d.  Motloe  of  Motion  for  Judgment.* 

Form  No.  4466. 
(Precedent  in  Board  of  Education  v.  Parsons,  22  W.  Va.  309.) 

To  Ward  Parsons^  late  sheriff  of  the  county  of  Tucker^  State  of 
West  Virginia^  and  S,  B,  Wamsley  and  S,  W,  Bowman,  his  sureties 
upon  the  school  bond  of  said  sheriff. 

Gentlemen: — ^Whereas  you,  Ward  Parsons,  were  on  the *day 

of ,  1875,  duly  elected,  and  on  the day  of ,  i87^, 

duly  declared  elected  to  the  office  of  sheriff  of  the  county  of  Tucker, 
State  of  West  Virginia,  for  the  term  of  office  commtncing  January  1, 
1877,  and  ending  December  SI,  1S8O.  And  you.  Ward  Parsons,  sls  such 
sheriff  elect,  on  the day  of ,  i877,  entered  into,  as  re- 
quired by  law,  with  you,  S,  B,  Wamsley,  and  S,  W.  Bowman  as  sure- 
ties therein,  and  the  county  court  of  said  county  took  from  you  and 
approved  and  ordered  to  be  filed  and  recorded,  as  required  by  law,  a 
bond  known  as  the  school  bond  in  the  penalty  of  ten  thousand doWass 
with  a  condition  thereunder  written,  in  these  words,  to  wit:  **  Now 
if  the  said  Ward  Parsons  shall  faithfully  discharge  the  duties  of  his 
office  of  sheriff  as  aforesaid,  and  account  for  and  pay  over,  as  required 
by  law,  all  money  which  may  come  to  his  hands  by  virtue  of  the  said 
office,  then  the  above  obligation  to  be  void,  otherwise  of  force." 
And  you,  the  said  Ward  Parsons,  entered  upon  the  discharge  of  the 
duties  of  your  said  office  on  the  1st  day  oi  January,  i877,  and  con- 
tinued to  discharge  the  duties  of  your  said  office  until  the  expiration 
of  your  term  of  office,  and  by  virtue  of  your  said  office  collected  all 
school-levies  made  for  the  teachers*  fund  in  the  district  of  St.  George 

in  said  county  during  your  term  of  office ;  and  you  on  the day 

of ,  18W,  having  made  a  settlement  with  the  proper  officers  of 

said  county,  as  required  by  law,  whereby  it  is  properly  made  to  appear, 
that  you,  as  sheriff  aforesaid,  was  at  that  time  indebted  to  the 
*  teachers'  fund  *  of  St,  George  district  in  said  county  in  the  sum  of 
three  hundred  and  twenty-serfen  dollars,  and  thirty-five  cents,  which  said 
settlement  was  the  last  one  made  by  you  of  school-moneys,  which 
went  into  your  hands  during  your  said  term  of  office;  and  we  having 
entered  an  order  upon  our  order  book  on  the day  of , 

1.  The  action  must  be  brought  in  the  cuit  court  of  the  counter  may,  on  motion 

court  which  granted  the  order  by  the  of  any  person,  give  judgment  for  so, 

applicant  as  plaintiff.     N.  Y.  Code  Civ.  much  money  as  he  is  entitled,  bjr  virtue 

Proc.,  §  1881.  of  such  bond,  to  recover  by  action.  W. 

8.  In  case  of  any  bond  taken  by  an  Va.  Code  (1887),   p.  771,  par.   5;   Va. 

officer,  or  given  by  a  sheriff  or  constable.  Code  (1887),  §§  3210  et  seq. 
and  returned  to  or  filed  in  the  office  of        8.  The  dates  left  blank  in  this  form 

the  county  court  of  the  county,  the  cir-  are  blank  in  the  reported  case. 
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1 8^,  and  caused  a  copy  of  said  order  so  entered  by  us  to  be  deliv- 
ered to  you,  whereby  you  were  directed  to  pay  the  amount  in  your 
hands,  due  said  district,  to  A.  C,  Minear^  present  sheriff,  and  ex- 
officio  treasurer  of  said  county  and  the  several  districts  therein;  and 
you,  the  said  Ward  Parsons^  having  failed  and  refused  to  account  for 
and  pay  over  the  said  sum  of  money  or  any  part  thereof  according 
to  law  and  according  to  said  order  so  entered  by  us,  nor  has  any  one 
else  paid  the  said  sum  of  money,  or  any  part  thereof  for  you,  but  to 
pay  the  same  you  and  everyone  having  the  right  to  pay  the  same  for 
you  have  heretofore  and  still  neglect  and  refuse  so  to  do;  by  reason 
whereof  the  condition  of  your  said  bond  has  been  broken,  and  an 
action  hath  accrued  to  us  to  ask,  have  and  demand  of  and  from  you, 
and  each  of  you,  the  said  sum  of  three  hundred  and  twenty-seven  dol- 
lars and  thirty-five  cents,  above  mentioned,  with  proper  interest 
thereon,  and  damages  thereon  at  ten  per  cent,  and  costs.  Notice 
therefore  is  given  to  you  and  to  each  of  you,  that  on  the  first  day  of 
the  May  Term,  i8^j^,  of  the  circuit  court  of  Tucker  county.  West 
Virginia^  we,  by  our  attorney,  will  move  said  court  for  judgment 
against  you  on  our  behalf  for  the  sum  of  three  hundred  and  twenty- 
seven  dollars  and  thirty-five  cents,  the  same  being  the  amount  due  by 
you  to  the  *  teachers'  fund '  of  St,  George  district  of  Tucker  county, 
with  proper  interest  on  said  sum  of  money  and  damages  thereon  at 
ten  per  cent,  and  costs.^ 

[Dated  at  St,  George^  Tucker  County,  West  Virginia^  this  

day  of ,  !&?£. 

Board  of  Education  of  St,  George  District 
of  Tucker  County.* 

By  W,  B,  Maxufelly  their  attorney.] 

2.  Sheriff's  Bond.^ 

a.  Complaint,  Deelaration  or  Petition. 

(1)  For  Failure  to  Pay  Over  Money. 

1.  TIm  Fvrpote  of  thii  Votioo  is  to  ac-  It  was  held,  however,  that  it  was  prop- 
quaint  the  defendant  with  the  grounds  erly  made  in  the  name  of  the  board 
on  which  he  is  to  be  proceeded  against,  itself,  as  the  money  was  due  the  board 
and  if  it  be  so  plain  that  the  defendant  (W.  Va.  Acts  of  1872-3,  c.  104,  §  5). 
cannot  mistake  the  object  of  the  motion  Board  of  Education  v.  Parsons,  22  Vf. 
it  suffices,  however  wanting  it  may  be  Va.  313. 

in  form  and  technical  accuracy.  The  8.  CompUkint  for  Selling  FlaintiiPs 
notice  in  this  case  is  sufficient  and  Homootead  under  execution  is  insuffi- 
shows  valid  grounds  for  judgment  on  cient,  as  not  stating  facts  sufficient  to 
the  motion.  Board  of  Education  v,  constitute  a  cause  of  action,  the  corn- 
Parsons,  22  W.  Va.  308.  For  a  review  plaint  alleging  that  the  sheri£f,  having 
of  the  Virginia  authorities  on  the  sub-  in  his  possession  a  certain  execution 
ject  of  the  sufficiency  of  notices  of  this  against  plaintiff,  under  and  by  virtue 
character  see  4  Minor's  Inst,  (part  II.)  thereof  wrongfully  and  illegally  en- 
1091.  tered  upon  and  sold  certain  property, 

8.  Motion  Made  in  Whoea  Vame.  —  It  the  homestead  of  the  plaintiff,  averring 

was  claimed  that  the  notice  should  have  damages  in  the  sum  of  two  thousand 

been  made  in  the  name  of  the  State  for  dollars.     No  damage  can  result  from 

the  use  of  the  Board  of  Education,  etc.  such  a  sale.     If  the  property  sold  was 
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FomNo.  4467. 

{Caption  and  commencemeni.) 

I.  That  at  a  general  election  held  on  the  J^h  day  of  November^  iS9S, 
George  Arthur^  one  of  the  defendants  herein,  was  duly  elected  sheriff 
of  the  county  of  Posey ^  in  the  State  of  Indiana. 

II.  That  on  the  £</day  oi January,  i8Ptf,  the  said  ^r/A/r,  with 
Edward  Fleming  2LXi6.  William  Green,  the  other  defendants  herein,  as 
his  sureties,  duly  executed  his  bond  as  such  sheriff,  conditioned  for 
the  faithful  performance  of  his  duties  as  such  sheriff,  and  that  a  copy 
of  the  said  bond,  marked  Exhibit^,  is  annexed  to  and  made  part  of 
this  complaint.^ 

III.  That  at  all  the  times  hereinafter  mentioned  the  said  Arthur 
was  and  he  now  is  the  sheriff  of  the  said  county. 

IV.  That  on  the  9th  day  of  February,  i8P^,  an  execution  duly 
issued  in  favor  of  the  plaintiff  herein,  in  the  form  and  manner  pre- 
scribed by  law,  against  the  property  of  a  certain  Thomas  Jones  on  a 
judgment  *  theretofore  duly  recovered  in  the  Posey  circuit  court  for 
the  sum  of  %Jlf,000  was  by  the  plaintiff  herein  directed  and  delivered 
to  the  said  sheriff  to  be  by  him  executed  against  the  said  property. 

V.  That  thereafter,  under  and  by  virtue  of  said  execution,  the 
said  sheriff  received  and  collected  the  sum  of  %Ji^011,  the  amount  of 
said  judgment  and  interest  thereon,  besides  the  costs  and  his  own 
proper  fees. 

VI.  That  said  sheriff  has  ever  since  neglected,  failed  and  refused 
to  pay  over  to  this  plaintiff  or  to  the  clerk  of  the  said  court,  in  gross 
violation  of  his  duty  as  said  sheriff  and  of  the  condition  of  his  said 
bond,  the  amount  so  collected  by  him  under  said  execution,  or  any 
part  thereof,  although  this  plaintiff  has  duly  demanded  payment 
thereof,  to  the  damage  of  this  plaintiff  in  the  sum  of  %It,011,  no  part 
of  which  has  been  paid. 

Wherefore  plaintiff  demands  judgment  against  these  defendants 
for  the  sum  of  %li^011,  with  interest  thereon  from  the  9th  day  of  Feb- 
ruary, i8Ptf,  together  with  the  proper  costs  and  damages. 

Oliver  Elsworth,  plaintiff's  attorney. 

Form  No.  4468. 

State  of  Kansas, )  In  the  District  Court  in  and  for  the  County 

Linn  County,     f     *  and  State  aforesaid. 

a  homestead,  the  sheriff's  deed  con-  1.  Vailnre  to  VUa  tlia  Original  Bead 

veyed  nothing.     Kendall  v.  Clark,  10  or  a  copy  of  the  same,  on  which  the 

Cal.   17;   Williams  v.  Young,  17  Cal.  complaint  is  founded,  is  a  fatal  defect. 

403;  Deffeliz  V.  Pico,  46Cal.  290.  Prince    v.    State,    42    Ind.  315;    Cook 

CompUdnt  bj  an  Aiiignee  of  an  Iniol-  v.  White,  47  Ind.   104;  Wolf  v.  Scho- 

Yont  Debtor  on  the  bond  of  a  sheri£f  for  field,  38  Ind.  175;  Peoria  M.  &  F.  Ins, 

the  wrongful  taking  of  the  property  of  Co.  v,  Walser,  22  Ind.  73. 

the   debtor   conveyed  to  him,   which  8.  ATommt  of  a  Jndgmnt  on  which 

gives  no  description  of  the  property  or  the  execution  issued  is  necessary.  State 

copy  of  the  deed  of  the  assignment  or  v,  Spencer,  4  Blackf.  (Ind.)  310;  State 

its  date,  nor  does  show  when  or  where  v,  Beem,  3  Blackf.  (Ind.)  322;  Hall  ▼. 

it  was  recorded,  is  insufficient.   State  v.  Johnson,  3  Blackf.  (Ind.)    363;  State 

Krug,  82  Ind.  58.  v,  Youmans,  x  Ind.  90. 
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» Petition. 


John  Doe^  plaintiff, 
against 
Richard  Roe^  George  Brown 
and  Ralph  Green^  defend- 
ants. 

John  Doe^  plaintiff  above  named,  complaining  of  the  above  named 
defendants,  states  : 

I.  That  the  said  defendants,  Richard  Roe^  George  Brown  and 
Ralph  Green^  by  their  certain  writing  obligatory,  bearing  date  of  the 
Mh  day  of  January^  iS96,  and  on  that  day  by  the  said  defendants 
duly  executed  and  delivered,  acknowledged  themselves  to  be  held 
and  firmly  bound  unto  the  state  of  Kansas  in  the  sum  of  Un  thousand 
dollars. 

II.  That  said  writing  obligatory  or  bond  is  as  follows,  to  wit: 
{Here  set  forth  a  copy  of  the  bond)^  and  that  a  copy  of  said  bond, 
marked  Exhibit  A^  is  hereto  annexed  and  made  part  hereof,  and 
filed  with  this  petition. 

III.  That  thereupon  the  said  Richard  Roe  entered  upon  the  dis- 
charge of  the  duties  of  his  office  as  sheriff  of  the  county  of  Linn^ 
and  at  all  the  times  hereinafter  mentioned  has  been  and  is  now  the 
sheriff  of  said  county. 

IV.  That  thereafter,  on  the  9th  day  of  April,  i8W,  the  plaintiff 
herein  recovered  a  judgment  against  a  certain  Charles  Connell  for 
the  sum  of  eight  hundred  and  forty-two  dollars  and  thirty  dollars  costs 
in  an  action  at  the  May  term  of  the  District  Court  in  and  for  the 
county  of  Linn,  state  of  Kansas, 

V.  That  thereafter  and  on  the  10th  day  of  April,  i8Ptf,  the  said 
plaintiff  herein  caused  an  execution  to  be  duly  issued  upon  said  judg- 
ment against  the  property  of  the  said  Charles  Connell,  which  execu- 
tion is  as  follows,  to  wit :  {Here  set  forth  a  copy  of  the  execution), 
and  that  a  copy  of  the  said  execution,  marked  Exhibit  B,  is  hereto 
annexed  and  made  part  hereof  and  filed  with  this  petition. 

VI.  That  the  said  execution  was  directed  and  delivered  to  the 
said  Richard  Roe,  sheriff  as  aforesaid,  to  be  by  him  duly  executed. 

VII.  That  thereafter  and  on  the  SOth  day  of  April,  i^96,  the  said 
Roe,  sheriff  as  aforesaid,  returned  said  execution  with  the  following 
indorsement,  to  wit :  {Here  set  forth  indorsement  of  return  showing 
that  judgment  has  been  collectedX  and  that  said  indorsement  appears 
in  Exhibit  B,  hereto  annexea  and  made  a  part  of  this  petition  as 
aforesaid. 

VIII.  That  said  sheriff  on  the  29th  day  of  April,  iS96,  under  and 
by  virtue  of  the  said  execution  in  favor  of  the  plaintiff  herein,  col- 
lected and  received  the  sum  of  eight  hundred  and  sixty-two  dollars, 
and  that  he  has  ever  since,  in  violation  of  the  duties  of  his  of&ce 
and  the  condition  of  his  ofl&cial  bond  as  above  set  forth,  wholly  neg- 
lected and  refused  and  still  neglects  and  refuses  to  pay  over  to  this 
plaintiff  the  amount  so  collected  under  said  execution,  or  any  part 
thereof,  although  payment  thereof  has  been  requested  by  this  plain- 
tiff, and  the  same  now  remains  wholly  unpaid  to  this  plaintiff. 

Wherefore  the  said  John  Doe,  plaintiff  herein,  prays  judgment 
against    the   said  Richard  Roe,  George  Brown  and  Ralph  Green,  de* 
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fendants  herein,  for  the  said  sum  of  eight  hundred  and  sixty-tttfo  dol- 
lars, with  interest  thereon  from  April  ^dih^  i8P^,  together  with  the 
costs  of  this  action. 

John  Doey  Plaintiff, 

by  Albert  Grey^  Attorney. 

Form  No.  4469. 

State  of  Missouri^  \  In  the  Barton  Circuit  Court, 

County  of  Barton,  J  October  Term,  iZdB, 

The  State  of  Missouri  at  the 

relation  and  to  the  use  of 

John  Doe,  plaintiff, 
against 
Richard  Roe,  Frank  Ray  and 

Edward  Rice,  defendants. 

Plaintiff,  the  State  of  Missouri,  states  that  it  brings  this  suit  at  the 
relation  and  to  the  use  of  John  Doe,  and  for  cause  of  action  the  said 
plan  tiff  states: 

I.  That  on  the  third  day  of  November,  iB9S,  Richard  Roe,  one  of 
the  above  named  defendants,  was  duly  elected  sheriff  of  the  county 
of  Barton, 

II.  That  thereafter  the  said  Richard  Roe,  as  said  sheriff,  with 
Frank  Ray  and  Edward  Rice,  his  codefendants,  as  sureties,  duly  exe- 
cuted, under  their  hands  and  seals,  a  bond  for  the  faithful  perform- 
ance by  said  Richard  Roe  of  the  duties  of  the  office  of  said  sheriff  of 
the  county  of  Barton,  said  bond  bearing  date  the  2d  day  of  January, 
iS96,  and  being  conditioned  in  the  following  words  and  figures,  to 
wit:  **The  condition  of  this  obligation  is  the  following:  Whereas 
Richard  Roe  has  been  duly  elected  and  commissioned  to  the  office  of 
sheriff  of  the  county  of  Barton,  state  of  Missouri-,  now  if  the  said 
Richard  Roe  shall  well  and  faithfully  discharge  all  his  duties  as  sheriff 
of  said  county  of  Barton,  this  obligation  shall  be  void,  otherwise  to 
remain  in  full  force  and  effect. 

III.  That  said  bond  is  herewith  filed  marked  Exhibit  A.^ 

IV.  That  said  Richard  Roe,  sheriff  as  aforesaid,  has  been  guilty 
of  a  breach  of  his  official  bond  in  this  that  {Here  set  forth  the  breach 
substantially  as  it  is  set  forth  in  Forms  Nos.  4467  and  44^8.) 

V.  That  by  reason  of  said  breach  the  said  Richard  Roe,  Frank  Ray 
Sind  Edward  Rice,  deiendsLiits  herein,  have  become  liable  to  pay  to 
the  state  of  Missouri  for  the  use  of  this  plaintiff  the  sum  of  trtfo  thou- 
sand dollars. 

Wherefore  the  plaintiff  herein  prays  judgment  against  the  said 
Richard  Roe,  Frank  Ray  and  Edward  Rice,  defendants  herein,  for  the 
sum  of  ten  thousand  dollars,  the  penalty  of  the  said  bond,  and  that 
execution  issue  against  the  said  defendants  for  the  sum  of  two  thou- 
sand dollars,  damages  as  aforesaid,  and  for  costs. 

Oliver  Ellsworth^  Plaintiff's  Attorney. 

1.  The  Bond  or  a  Copy  Thereof,  Yerifled  when  the  instrument  is  lost  or  destroyed 

bv  the  affidavit  of  the  party,  shall  be  it  shall  be  sufficient  to  allege  the  loss 

filed  with  the  petition  or  other  plead-  or  destruction  as  an  excuse.     Mo.  Rev. 

Ing.  Mo.  Rev.  Stat.  (1889),  §  ao88.  But  Stat.  (1889),  §2087. 
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Form  No.  4470. 

{Caption  as  in  Form  No.  4S92.) 

The  plaintiff  above  named,  by  his  attorney,  George  Slender^  com- 
plaining of  the  above  named  defendants,  alleges: 

I.  That  at  all  the  times  hereinafter  named  Robert  Thompson^  one  of 
the  above  named  defendants,  was  and  now  is  sheriff  of  the  county  of 
of  New  York. 

II.  That  the  said  Thompson^  George  Jones  and  Ralph  Johnson^  de- 
fendants herein,  heretofore  and  on  or  about  the  third  day  of  Ncvem- 
ber^  iS91,  by  their  certain  writing  obligatory,  sealed  with  their  seals 
and  dated  on  the  day  last  aforesaid,  acknowledged  themselves  to  be 
held  and  firmly  bound  unto  the  People  of  the  State  of  New  York  in 
the  sum  oi  one  hundred  thousand  Ao\\2X%  (^lOO^OOO)^  ior  which  pay- 
ment, well  and  truly  to  be  made,  the  said  defendants  bound  them- 
selves, their  heirs,  executors  and  administrators,  firmly  by  the  said 
writing  obligatory. 

III.  That  the  said  writing  obligatory  was  subject  to  a  certain  con- 
dition written  thereunder,  wherein  after  reciting  that  "the  above 
bounden  Robert  Thompson  hath  been  elected  to  the  office  of  sheriff  of 
the  county  of  New  York  at  a  general  election  held  therein  on  the  Sd 
day  of  November^  iS91y'*  it  is  thereafter  provided  that  if  the  said  Robert 
Thompson  should  well  and  faithfully  in  all  things  perform  and  execute 
the  office  of  sheriff  of  the  said  county  of  New  York  during  his  continu- 
ance in  said  office,  by  virtue  of  said  election,  without  fraud,  deceit  or 
oppression,  then  the  said  obligation  to  be  void,  otherwise  to  remain  in 
full  force. ^ 

IV.  That  thereafter  the  plaintiff  herein  recovered  a  judgment  in 
his  favor  on  the  8th  day  oi  June^  iS92,  in  the  Supreme  Court  against 
Charles  Cornell  for  the  sum  of  ^fiOO^  the  judgment  roll  upon  which 
judgment  was  filed  and  the  said  judgment  duly  docketed  in  the  said 
county  of  New  York  on  the  said  8th  day  oi  June^  iS9£, 

V.  That  thereafter  and  on  the  6th  day  of  /ufy,  i8PiP,  the  plaintiff 
caused  an  execution  against  the  property  of  the  said  Charles  Cornell  to 
be  duly  issued  out  of  the  Supreme  Court  upon  said  judgment,  which 
said  execution  was  delivered  to  said  Thompson^  sheriff  as  aforesaid, 
and  commanded  him  to  satisfy  the  said  judgment  and  to  collect  the 
said  sum  of  1^^000  with  interest  thereon  from  the  8th  day  oi  June^ 
iS92y  then  actually  due  thereon,  out  of  the  personal  property  of  the 
said  Robert  Thompson^  and  if  sufficient  personal  property  could  not  be 
found,  out  of  the  real  property  belonging  to  him  at  the  time  when  said 
judgment  was  docketed  in  the  clerk's  office  of  the  county  of  New 
York,  or  at  any  time  thereafter;  and  to  return  said  execution  to  the 
clerk  of  the  county  of  Ne7a  York  within  sixty  days  after  the  receipt 
thereof. 

VI.  That  the  said  Thompson  was  at  the  time  of  the  delivery  to  him 
of  said  execution  and  thereafter,  and  until  and  at  and  after  the  day 

1.  The  complaint  should  allege  that    to  indemnify  parties  who  were  injured 
the  bond  was  the  sheriff's  official  bond     by   the  sheriff's  malfeasance.     Ghira- 
and  set  out  enough  of  its  contents  to    delli  v.  Bourland,  32  Cal.  585. 
show  that  those  who  signed  were  bound 
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of  the  return  of  said  execution,  sheriff  of  the  said  county  oiNew 
York^  and  on  the  1th  day  oi/uly,  i%92^  under  and  by  virtue  of  said 
execution,  he  levied  upon  and  seized  certain  goods  and  chattels 
of  the  said  Charles  Cornell  of  the  value  of  the  moneys  directed  under 
said  execution  to  be  collected,  and  then  and  there  realized  and  col- 
lected said  moneys. 

VII.  That  more  than  sixty  days  have  elapsed  since  the  issuing  of 
said  execution,  but  the  said  Thompson  has  not  paid  the  said  moneys  so 
collected  nor  any  part  thereof  to  this  plaintiff,  although  payment 
thereof  was  duly  demanded  on  the  15th  day  of  September^  i8Pi,  and 
that  satisfaction  of  the  same  or  any  part  thereof  has  not  been  received. 

VIII.  {Here  set  forth  recovery  of  judgment  against  sheriff  substantially 
as  in  note  i,  page  683,) 

IX.  That  leave  has  been  duly  granted  to  the  plaintiff  herein,  by  an 
order  of  the  Supreme  Court  made  the  Sd  day  oi  January^  \Z9S^  and 
entered  in  the  office  of  the  county  clerk  oiNew  York  county  on  the 
said  day,  to  maintain  an  action  on  the  above  mentioned  official  bond 
of  said  Robert  Thompson^  as  sheriff  of  New  York  county,  for  the  default 
as  above  set  forth. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendants 
herein  for  the  sum  of  two  thousand  four  hundred  and  thirty  dollars  and 
forty-eight  cents,  together  with  the  costs  of  this  action. 

George  Slender ^ 

Attorney  for  Plaintiff, 
111  Nassau  Street,  N,  Y,  City. 
{Verification,') 

Form  No.  4471. 

In  the  Court  of  Common  Pleas  for  the  County  of  Chester^  April  Term, 
i8P6>,  No.  S2L 

The  Commonwealth  of  Pennsylvania ' 
for  the  use  of  Edward  Green 

against 

Richard  Roe^  Frank  Ray  and 

Edward  Rice, 

The  Commonwealth  of  Pennsylvania^  suing  for  the  use  of  Edward 
Greeny  plaintiff,  by  John  Pattison^  its  attorney,  complains  of  Richard 
RoCy  Frank  Ray  and  Edward  Rice^  defendants  herein,  of  a  plea  that 
they  render  unto  the  said  plaintiff  the  sum  oi  forty  thousand  dollars, 
which  they  owe  to  and  unjustly  detain  from  the  said  plaintiff ;  for  that 
whereas  the  said  Richard  Roe^  Frank  Ray  and  Edward  Rice^  the  said 
defendants  herein,  by  their  certain  writing  obligatory,  given  under 
their  hands  and  seals  and  dated  May  3,  i8^.9,  according  to  the  act 
of  the  assembly  in  such  case  made  and  provided,  acknowledged 
themselves  held  and  firmly  bound  to  the  Commonwealth  of  Pennsyl- 
vania, which  bond  is  in  the  words  and  figures  following,  to  wit:  (Jlere 
set  forth  the  bondinfull)\  and  thereafter  the  said  Eckuard  Green  did 

1.  The  suit  shall  be  in  the  name  of  shall  be  suggested  in  the  suit  as  plaio- 
the  commonwealth,  and  the  name  of  tiffs.  Pepp.  &  L.  Dig.  Pa.  (1895),  p. 
the  persons  for  whom  it  is  brought    356,  §  19. 
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enter  upon  the  discharge  of  the  duties  of  the  said  office  of  sheriff  of 
the  county  of  Chester^  and  has  been  ever  since  and  is  now  sheriff  oi 
the  said  county  of  Chester^  but  that  the  said  Richard  Roe  has  not 
faithfully  discharged  all  the  duties  required  by  law  of  him  as  said 
sheriff  of  the  county  of  Chester^  but  has  been  guilty  of  a  breach  of 
the  condition  of  his  said  official  bond  in  this,  that  {Here  set  forth  the 
breach  substantially  as  it  is  set  forth  in  Forms  Nos.  44^7  and  4468. y 

Wherefore  this  plaintiff  has  sustained  damages  in  the  sum  of 
eighteen  hundred  and  thirty-six  dollars,  and  an  action  has  accrued  to 
the  said  plaintiff  to  demand  and  have  from  the  said  Richard  Roe^ 
Frank  Ray  and  Edward  Rice^  defendants  herein,  the  said  sum  of 
eighteen  hundred  and  thirty-six  dollars,  yet  the  said  defendants  have 
not,  nor  has  either  or  any  of  them,  paid  the  said  sum  or  any  part 
thereof  to  this  plaintiff,  but  they  have  refused  and  neglected,  and 
still  refuse  and  neglect,  to  pay  the  said  sum  to  this  plaintiff,  though 
he  has  requested  and  demanded  them  to  pay  the  same,  to  his  damage 
in  the  sum  of  eighteen  hundred  and  thirty-six  dollars,  and  thereupon  he 
brings  this  suit,  etc. 

Oliver  Elsworthy  Plaintiff's  Attorney. 

PETITION   TO   MAKE  SURETIES  PARTIES  TO  JUDGMENT  OF  AMERCEMENT.* 

Form  No.  447a. 

{Commencing ^as  in  Form  No,  4lfi^  ^^  continuing  to  end  of  paragraph 
VIII. ,  then  adding) 

IX.   That  at  the term  of  the  said  court,  on  motion  oi  John 

DoCy  plaintiff  herein,  the  said  Richard  RoCy  sheriff  as  aforesaid,  was 
duly  amerced  in  the  amount  of  the  said  debt,  damages  and  costs,  to 

1.  The  BrasAh  Aidgnad  in  the  declara-  over  all  moneys  by  him  received  for 

tion  was  that  the  sheriff  permitted  the  any  sale  made,  beyond  what  is  suffi- 

debtor  to  escap:,  by  wrongfully  accept-  cient  to  satisfy  the  writ  or  writs  of  exe- 

ing  from  him  a  defective  bond,  errone-  cution,  with  interest  and  legal  costs, 

ously  purporting  to  be  a  prison  bounds  such  sheriff  or  other  officer  shall,  on 

bond,  and  that  the  relator  was  unable  motion  in  court,  and  two  days'  notice 

to  recover  his  debt  by  virtue  thereof,  thereof  in  writing,  be  amerced  in  the 

but  was  cast  in  an  action  brought  by  amount   of    said    debt,   damages  and 

him    founded   on   the   same;    but   the  costs,  with  ten  per  cent,  thereon  to  and 

declaration  made   no  profert  of  such  for  the  use  of  said  plaintiff  or  defend- 

bond,  nor  vouched  the   record  of  the  ant,  as  the  case  may  be.      Kan.  Gen. 

action   alleged  to  have    been  brought  Stat.  (1889),  §4570. 

thereon,  nor  gave  any  further  descrip-  Each  and  every  surety  of  any  sheriff 

tion  of  the  bond  or  of  the  action.  Such  or  other  officer  may  be  made  party  to  a 

assignment  was  insufficient.    Vanmeter  judgment  of  amercement  by  action  to 

V.  Giles,  I  Rob.  (Va.)  347.  be  commenced  and  prosecuted  as  in 

8«  Amaroontnt  of  flhflriff.  —  If  a  sheriff  other  cases.     Kan.  Gen.  Stat.  (1889)^ 

shall  refuse  or  neglect,  on  demand,  to  §4576. 

pay  over  to  the  plainti£f,  his  agent  or  The  Judgment  «f  Ameroement  is  not 

attorney  of  record,  all  moneys  by  him  conclusive  against  the  sureties,  but  in 

collected  or  received  for  the  use  of  said  this  action  they  may  set  up  as  a  de-- 

part^,  at  any  time  after  collecting  or  fense    and    prove    everything    which: 

receiving  the  same,  except  as  otherwise  would  have  protected  the  sheriff  front 

provided,  or  shall  neglect  or  refuse,  liability.    Graves  v,  Bulkley,  35  Kan«. 

on    demand  made  by    defendant,   his  249. 
agent    or   attorney  of  record,   to  pay 
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and  for  the  use  of  the  said  plaintiff  for  the  failure  to  pay  over  the 
said  money  collected  and  receired  by  said  sheriff  under  and  by 
virtue  of  said  execution. 

X.  That  a  copy  of  said  judgment  of  amercement,  marked  Exhibit 
C^  is  hereto  annexed  and  made  part  hereof  and  died  with  this 
complaint. 

XI.  That  the  said  George  Brawn  and  Ralph  Green  were  sureties  on 
the  official  bond  of  the  said  sheriff  when  the  said  execution  was 
delivered  to  the  said  sheriff,  and  when  he  collected  said  money  under 
said  execution,  and  when  he  refused  to  pay  over  to  this  plaintiff  the 
said  money  collected  under  said  execution,  and  this  action  is  brought 
to  make  said  sureties  parties  to  the  said  judgment  of  amercement 
so  rendered,  as  above  set  forth,  against  said  sheriff. 

Wherefore  plaintiff  prays  this  court  for  an  order  making  said 
George  Brown  and  Ralph  Green  parties  to  said  judgment  of  amerce- 
ment against  said  sheriff,  and  for  judgment  against  said  Richard 
Roe^  as  principal,  and  said  George  Brown  and  Ralph  Green^  as  sure- 
ties, for  said  sum  of  eight  hundred  and  eighty-four  dollars,  debt,  dam- 
ages and  costs,  with  ten  per  cent,  thereon,  together  with  the  costs 
of  this  action,  and  for  such  other  and  further  relief  as  may  seem 
proper  in  the  premises. 

John  Doe^  Plaintiff, 

by  Albert  Grey^  Attorney. 

(2)  For  Failure  to  Return  Execution  and  Pay  Over  Money. 

Form  No.  4473. 
(Bullitt's  Civ.  Code  Ky.  (1895),  526.) 

Lee  Circuit  Court.^ 
George  Gordon  and  the  Commonwealth  ^ 

of  Kentucky,  suing  for  the  benefit  of 

the  said  George  Gordon^  Plaintiffs, 

against 
John  Doey    George   Broivn   and   Ralph 
Greetiy  Defendants. 

The  plaintiffs,  George  Gordon  and  the  Commonwealth  of  Kentucky, 
suing  for  the  benefit  of  said  George  Gordon^  say  that  on  the  1st  Mon- 
day in  August,  iS90,  the  defendant,  JohnDoe^  was  elected  by  the  people 
of  Lee  county  to  the  office  of  sheriff  of  said  county  for  a  term  of  two 
years,  commencing  on  Xki^  1st  Monday  oi  January ^  i8Pi;  that  on  the^^ 
day  of  January y  iS91,  he,  as  principal,  and  the  defendants,  George 
Brown  and  Ralph  Green^  as  his  sureties,  executed  a  bond,  bearing 
that  date,  in  which  they  covenanted  to  and  with  the  plaintiff,  tbe 
Commonwealth  of  Kentucky,  that  the  said  John  Doe,  sheriff  of  Lee 

1.  Action  Knit  be  Brought  hi  Connty  county,  the  cause  of  action  arises  in 

'Where  the  cause  of  action  or  some  part  the    county  of   the    sheriff  and   there 

thereof  arose.    Bullitt's  Civ.  Code  Ky.  the  action  must  be  brought.     Foster  v. 

('^5),  §63.    And  so  where  the  action  is  Wade,   4   Bush  (Ky.)   628;  Groom    v. 

brought  for  the  failure  of  a  sheriff  to  Pickett,  4  Bush  (Ky.)  372;  State  Bank 

execute  a  writ  issued    to  the  county  v,  Harrison,  i  Bush  (Ky.)  384. 
in  which  he    is   sheriff,  from    another 
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county,  shoald,  by  hittself  and  deputies^  well  and  truly  discharge  all 
the  duties  of.  said  office,  and  pay  over  to  such  persons,  and  at  such 
times  as  they  might  respectively  be  entitled  to  the  same,  all  money  that 
might  come  to  Ms  or  their  hands  as  sheriff;  that  said  bond  was  taken 
and  attested  by  the  clerk  of  the  county  court  of  said  county,  under 
the  supervision  of  said  county  court,  which  approved  the  sureties 
therein,  and  is  on  file  in  the  office  of  said  clerk,  and  an  attested  copy 
thereof  is  filed  herewith;^  and  that  sdlA/ohn  Doe  entered  upon  the 
duties  of  said  office  on  the  1st  day  oi  January^  iS9I;  and  the  plaintiffs 
further  say  — 

I.  That  in  an  action  brought  by  said  George  Gordon  against  one 
Lawrence  Clark  in  the  Menifee  Circuit  Court  a  judgment  was  duly 
rendered*  on  the  ^ii  day  of  February^  iSOl,  in  favor  of  the  said 
George  Gordon  against  the  said  Lawrence  Clark  for  four  hundred  and 
twenty  dollars,  and  interest  from  the  Jith  day  of  February^  i8Pi,  until 
paid,  and  costs  which  amounted  to  eighteen  dollars ;  that  on  the  1th 
day  of  February^  i8Pi,  said  judgment  being  in  full  force  and  effect 
and  to  no  extent  satisfied,  a  writ  of  fieri  facias  was  issued  thereon 
directed  to  the  sheriff  of  Lee  county,  in  which  said  Lawrence  Clark 
resided,  commanding  the  said  sheriff  that  of  the  estate  of  Lawrence 
Clark  he  should  cause  to  be  made  the  sum  of  four  hundred  and 
twenty  dollars,  which  the  said  George  Gordon^  late  in  said  court,  had 
recovered  against  him  for  debt,  with  interest  thereon  from  the  J^th 
day  of  February^  iSPJf,  and  eighteen  dollars,  which  to  the  said  George 
Gordon^  in  the  same  court,  were  adjudged  for  his  costs  in  that  suit 
expended,  whereof  the  said  Lawrence  Clark  was  convicted,  as  ap- 
pears of  record  to  said  court,  and  that  he  have  the  said  sums  of 
money  before  said  court  on  the  23d  day  of  Aprils  i8Pi,  to  render  to 
the  said  George  Gordon  his  debt,  interest  and  costs  aforesaid,  and  have 
then  there  said  writ;  that  said  writ,  being  in  full  force,  was  deliv- 
ered to  the  said  John  Doe,  sheriff  of  Lee  county,  on  the  7th  day  of 
February,  iS91,  and  that  he  failed  to  return  said  writ  to  the  office 
of  the  clerk  of  the  Menifee  Circuit  Court  for  thirty  days  after  the 
return  day  thereof,  and  that  he  had  no  reasonable  excuse  for  that 
failure.' 

1.  Anfimriiig  Bond  or  Oopj  Tkirtof.  —  for  profert  does  not  apply.     However, 

The  Kentucky  code  does   not  require  if  profert  were  necessary,  clearly  the 

the  plaintiff  to  file  a  copy  of  the  bond  filing  of  an  attested  cop]^,  with  a  refer- 

with  his  petition,  for,  though  section  ence  thereto  in  the  petition,  is  equiva- 

I20  of  the  code  has  substituted  the  ref-  lent  to  the  common-law  mode  of  mak- 

erence  in  the  petition  to  a  filing  there-  ing  a  profert     Bullitt's  Civ.  Code  Ky. 

with   of  the  writing  sued  on   for  the  (1^5),  p.  521,  note  (a)  2. 
profert  required  by  the  common  law,        3.  How  Judgment  Kay  be  Pleaded.  — 

in  actions  on  contracts  under  seal,  no  It  is  not   necessary  to  state  the  facts 

provision    of    the  code    requires    the  conferring  jurisdiction.    It  is  sufficient 

plaintiff  to  file  a  copy  of  the  contract,  to  state  that  the  judgment  was  '*  duly 

the  original  of  which  he  cannot  file,  rendered."     Bullitt's    Civ.    Code    Ky. 

The  common  law  does  not  require  pro-  (1S95),  ^  122. 

fert  of  a  writing  which  is  in  the  cus-  8.  Failure  ''without  reasonable  ex- 
tody  of  a  public  officer.  The  chief  cuse"  must  be  alleged  by  plaintiff, 
object  of  the  profert  is  to  enable  the  though  the  burden  is  upon  defendant 
defendant  to  use  the  writing,  and  as  to  show  the  existence  of  such  an  ex- 
writings  in  official  custody  are  equally  cuse.  Johnson  r.  Bradley,  11  Bush 
accessible  to  both  parties  the   reason  (Ky.)  666. 
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II.  That  in  an  action  brought  by  the  said  George  Gordon  against 
one  Charles  Nelson  in  the  Lee  Circuit  Court,  a  judgment  was  duly 
rendered  ^  on  the  9th  day  of  May^  i$91,  in  favor  of  said  George  Gor^ 
don  against  said  Charles  Nelson  for  three  hundred  and  ninety-two  dol- 
lars, and  interest  thereon  from  the  9ih  day  of  May,  iS91,  until  paid, 
and  costs  which  amounted  to  thirty  dollars;  that  on  the  10th  day  of 
Mayy  i8Pi,  said  judgment  being  in  full  force  and  effect  and  to  no 
extent  satisfied,  a  writ  of  fieri  facias  was  issued  thereon,  directed  to 
the  sheriff  of  the  said  county  of  Lee,  commanding  him  that  of  the 
estate  of  said  Charles  Nelson  he  should  cause  to  be  made  the  sum 
of  three  hundred  and  ninety-two  dollars,  which  the  said  George  Gordon 
late  in  said  court  had  recovered  against  him  for  debt,  with  interest 
thereon  from  the  dth  day  of  May,  iB91,  and  thirty  dollars  which  to 
the  said  George  Gordon  in  the  same  court  were  adjudged  for  his  costs 
in  that  suit  expended,  whereof  the  said  Charles  Nelson  was  convicted^ 
as  appears  of  record  to  said  court,  and  that  he  have  the  said  sums  of 
money  before  said  court  on  the  t6th  day  oi  June,  i8PI,  to  render  to 
the  said  George  Gordon  his  debt,  interest  and  costs  aforesaid,  and 
have  them  there  said  writ;  that  said  writ,  being  in  full  force,  was 
delivered  to  said  John  Doe,  sheriff  of  said  county  of  Lee,  on  the  10th 
day  of  May,  \%91 ;  that  on  the  18th  day  of  May,  iS91,  and  whilst  said 
writ  was  in  the  hands  of  said  John  Doe,  sheriff  as  aforesaid,  said 
Charles  Nelson  paid  to  him  the  sum  oifour  hundred  and  forty-two  dol- 
lars  in  satisfaction  of  said  writ;  and  that  on  the  22d  day  of  May, 
iS91,  the  said  George  Gordon  requested  the  said  John  Doe,  sheriflF  as 
aforesaid,  to  pay  the  said  sum  of  /our  hundred  and  forty-two  dollars^ 
but  no  part  thereof  has  been  paid  by  either  of  the  defendants. 

Wherefore  the  plaintiffs  ask  for  a  judgment  in  favor  of  the  said 

George  Gordon  against  the  defendants  for dollars  damages  and 

costs  and  such  further  relief  as  may  seem  just  in  the  premises. 

(Verification.)  Edgar  Williams, 

Plaintiffs*  Attorney. 

(8)  For  False  Return  and  Failure  to  Pay  Over  Money. 

Form  No.  4474* 
(jCaption,) 

The  Commonwealth  of  Virginia,^  which  sues  at  the  relation  and  for 
the  benefit  of  Ralph  Brown,  complains  of  Charles  Stuart,  John  Xing, 
John  Smith,  and  George  Adams,  of  a  plea  that  the  said  defendants 
render  unto  the  said  plaintiff  the  sum  of  two  thousand  dollars,  which 
to  the  said  plaintiff  the  said  defendants  owe,  and  from  it  unjustly 
detain;  for  this,  to  wit:  that  heretofore,  to-wit,  on  the  1st  day  of 
/uly^  in  the  year  i8P^,  the  said  defendants,  by  their  certain  writing 
obligatory,  dated  on  the  day  and  year  last  aforesaid,  sealed  with  their 
seals,  an  attested  copy  whereof  is  to  the  court  now  here  shown,  the 

1.  See  si^ra,  note  3,  d.  695.  on  sherifTs  bond  prior  to  code  of  i849* 

2.  Va.  Code  (1887),  %  180,  reladng    See  also  Sangster  v.  Com.,  17  Gratt.. 
to  suits  upon  official  bonds,  etc.    See  i    (Va.)  136. 

Robinsons  F.  456,  for  form  of  action 
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original  of  the  said  writing  obligatory  being  entered  of  record  and 
filed  in  the  county  court  of  A^emarle  county,  acknowledged  them- 
selves to  be  held  and  firmly  bound  unto  the  said  plaintiff  in  the  sum 
of  one  thousand  dollars,  above  demanded,  to  be  paid  to  the  said  plain- 
tiff, to  which  said  writing  obligatory  a  condition  was  and  is  annexed, 
to  the  effect  following,  to-wit:  that  whereas  the  said  Charles  Stuart 
was  duly  elected  and  qualified  as  sheriff  of  the  county  of  Albemarle 
for  four  years,  from  the  1st  day  oi  July  in  the  year  i8^5,  if  the  said 
Charles  Stuart  should  faithfully  discharge  the  duties  of  his  said  office 
during  the  time  of  his  continuance  therein,  then  the  said  writing 
obligatory  was  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 
And  the  said  plaintiff  avers  that  the  said  Charles  Stuart  did  not 
observe,  fulfil  or  perform  the  said  condition  of  the  said  writing 
obligatory,  but  therein  wholly  failed  and  made  default;  and  for  assign- 
ing a  breach  of  the  condition  of  the  writing  obligatory  the  said  plain- 
tiff says  that  heretofore,  to-wit,  on  the  21st  day  of  August,  i8Pi,  at  a 

court  held  for  the of ,  before  the  judge  of  the  said  court, 

by  a  judgment  of  that  court,  the  said  Ralph  Brown  recovered  against 
a  certain  John  Robinson  and  a  certain  Charles  Egbert  a  certain  sum  of 
eight  hundred  dollars,  and  also  thirty  dollars  for  the  costs  by  the  said 
Ralph  Brown  about  his  suit  expended;  but  the  said  judgment  was  to 
be  discharged  by  the  payment  of  seven  hundred  dollars,  with  interest 
thereon  after  the  rate  of  six  per  centum  per  annum  from  the  21st  day 
oi  August,  iS9S,  until  paid,  and  the  costs  aforesaid,  as  by  the  record 
and  the  proceedings  thereof  in  the  said  court  still  remaining  will 
more  fully  appear.  And  the  said  plaintiff  further  says  that,  the  said 
judgment  being  in  full  force,  and  the  money  thereby  recovered 
remaining  unsatisfied,  the  sa.id  Ralph  Brown,  for  obtaining  satisfac- 
tion of  the  same,  afterwards,  to-wit,  on  the  10th  day  of  September^ 

iS9S,  sued  out  of  the  said court  a  writ  of  fieri  facias,  directed 

to  the  sheriff  of  Albemarle  county,  by  which  said  writ  the  said  sheriff 
.was  commanded  that  of  the  goods  and  chattels  of  the  ^d/ohn 
Robinson  and  Charles  Egbert,  in  the  sheriff's  bailiwick,  he  should  cause 
to  be  made  the  said  sum  of  eight  hundred  dollars  and  thirty  dollars,  the 
costs  aforesaid;  and  the  said  sheriff  was  also  commanded  to  make 
known  how  he  should  execute  that  writ,  at  the  rules  to  be  holden  for 

the  said court  in  the  clerk's  office  thereof,  on  the  25th  day  of 

September,  iS93,  next  after  the  date  of  the  said  writ,  and  also  to  have 
then  and  there  the  said  writ;  to  which  said  writ  a  memorandum  was 
subjoined  to  the  effect  that  the  same  was  to  be  discharged  by  the  pay- 
ment of  seven  hundred  dollars,  with  interest  thereon  after  the  rate  of  six 
per  centum  per  annum  from  the  21st  day  of  August,  iS93,  until  payment^ 
and  the  costs  therein  mentioned,  to-wit,  the  said  sum  of  M/'r/v  dollars. 
And  the  said  plaintiff  further  says  that  the  said  writ  of  fieri  facias^ 
with  the  memorandum  thereto  subjoined,  as  aforesaid,  and  before  the 
return  day  thereof,  to-wit,  on  the  ISth  day  of  September,  iS93,  at  the 

said  county  of ,  was  delivered  to  one  George  Jackson,  who  then 

and  there  and  from  thence,  until  and  after  the  return  of  the  said 
writ,  was  a  duly  qualified  deputy  of  the  said  Charles  Stuart,  who  then 
and  there  and  from  thence,  until  and  after  the  return  of  the  said 
writ,  was  sheriff  of  the  said  county  of  Albemarle,  to  be  executed  in 
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due  form  of  law.  By  virtue  of  which  -writ  the  said  George  /acksan^  so 
being  a  deputy  of  the  said  Charles  Siuari^  who  was  .sheriff  of  the  said 
county  of  Albemarle^  as  aforesaid,  afterwards,  and  before  the  .return  of 
the  said  writ,  to-wit,  on  the  Hthdzy  of  September ,  iS93^  at  the  county 
of  Albemarle^  and  within  his  bailiwick,  as  such  deputy  sheriff,  seized 
and  took  in  execution  divers  goods  and  chattels  of  the  said  John  Robin- 
son  and  the  said  Charles  Egbert^  of  great  value,  to-wit,  of  the  value  of 
the  said  seven  hundred  dollars,  with  interest  thereon  as  aforesaid,  and 
the  costs  aforesaid,  out  of  which  he  might  have  levied  the  same.  Yet 
the  said  George  Jackson^  so  being  such  deputy  of  the  said  Charles  Stuart^ 
sheriff  of  the  county  of  Albemarle^  as  aforesaid,  not  regarding  his 
duty  as  such,  but  contriving  and  intending  wrongfully,  and  unjustly 
designing  to  injure  the  said  Ralph  Brown  in  that  behalf,  and  to 
deprive  him  of  the  said  last-mentioned  money,  with  interest  and 
costs,  and  of  the  means  of  obtaming  the  same,  did  not  pay  the  said 
money  with  interest  and  costs,  as  aforesaid,  to  the  said  Ralph  Brown 
at  the  return  of  the  said  writ;  and  at  the  return  of  the  said  writ, 

to-wit,  at  the  rules  holden  in  the  clerk's  office  of  the  said 

court,  on  the  26ih  day  of  September^  x8^i9,  the  said  George  Jackson^  dep- 
uty for  the  said  Charles  Stuart^  sheriff  of  the  said  county  of  Albemarle, 
did  falsely  and  deceitfully  make  a  return  upon  the  said  writ  in  the 
words  following,  to-wit:  (copy  of  return^  with  the  depuiys  signature)^  as 
by  the  said  writ,  and  the  return  thereof,  remaining  of  record  in  the 

said  court  fully  appears.     And  the  said  plaintiff  avers  that 

the  said  return  is  false  and  deceitful  in  this:  that  the  said  George 
Jachson^  deputy  as  aforesaid,  did  not  take  any  security  for  the 
delivery  at  the  time  and  place  of  sale  of  the  said ,  the  prop- 
erty oi  John  Robinson  and  Charles  Egbert,  upon  which  the  said  writ  of 

fieri  facias  had  been  levied,  but  suffered  the  said to  remain  in 

the  possession  of  the  said  John  Robinson  and  Charles  Egbert  after  the 
said  writ  of  fieri  facias  had  been  levied  thereon,  without  the  leave  or 
license  of  the  said  Ralph  Brown,  and  against  his  will  and  consent. 
By  means  of  which  said  premises  the  said  Ralph  Bromn  was  injured 
and  deprived  of  the  means  of  obtaining  the  said  sum  of  seven  Jfundred 
dollars,  with  interest  and  costs  as  aforesaid;  and  the  said  .sum,  with 
interest  and  costs  as  aforesaid,  is  still  wholly  unpaid.  And  so  the  said 
plaintiff  says  that,  by  reason  of  the  breach  of  the  condition  of  the 
said  writing  obligatory,  so  above  assigned  as  afores^d,  the  said  writ- 
ing obligatory  became,  and  was,  forfeited,  and  thereby  an  action  has 
accrued  to  the  said  plaintiff  to  demand  and  have  of  the  said  defend- 
ant the  sum  of  two  thousand  dollars,  first  above  demanded. 

Yet  the  said  defendants,  although  often  requested,  {concluding  in 
the  usual  manner  with  attorney's  signature. ) 

(4)   For  Neglect  to  Levy. 

Form  No.  4475. 
(Conn.  Prac.  Act.) 

{Commencement  of  writ  as  in  Form  No,  4361.) 

1.  {Usual  allegation  of  election  and  entrance  on  duties  of  office.) 

2.  On  May  1st,  iS7S,  the  defendants  gave  a  bond  to  the  state  for 
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the  faithful  performance  by  the  deftodant,  fphn  Stiles^  of  the  duties 
of  sheriff  of  TW/ommT  county,  of  which  bond  Exhibit  ^,  hereto  annexed, 
is  a  copy. 

3.  On  October  Ist^  iS78,  in  an  action  brought  by  him  against  one 
/oAn  Doe^John  Stiles  recovered  judgment  before  the  Superior  Court 
for  New  Haven  county,  at  its  September  term,  i87^,  against  John 
Doe  for  %1,000, 

4.  On  October  lOth^  iS78^  an  execution  in  favor  oi  John  Stiles 
against  the  property  oi  John  Doe  was  duly  issued  on  said  judgment 
and  delivered  to  said  sheriff,  of  which  Exhibit  A^  hereto  annexed,  is 
a  copy. 

5.  Said  sheriff  did  not  execute  said  process,  but  although  there 
was  then  within  his  county  real  and  personal  property  on  which  he 
might  have  levied  the  moneys  thereby  directed  to  be  levied  (and  of 
which  he  had  notice),  he  neglected  and  refused  so  to  do,  whereby 
John  Stiles  lost  his  said  debt. 

The  plaintiff  claims  %1,W0  damages. 
{Conclusion  of  writ  as  in  Form  No,  JfSGl, ) 

(5)  For  Failure  to  Sell. 
(a)  Under  Execution, 

Form  No.  4476. 

(Procedent  in  People  v.  Wardlaw,  24  III.  57a) 

rin  the  Putnam  Circuit  Court. 

State  of  IllimnSy )  ^  ,  Term,  i8  — .] 

Putnam  County.  J  ^^^• 

Andrew  Wardlaw^  Shepherd  Moore  ^iXidi  Robert  W,  Moore^  defendants 
in  this  suit,  were  summoned  to  answer  unto  the  People  of  the  State 
ol  Illinois,  plaintiffs  herein,  for  the  use  oi  Johnff,  Kedzie,  of  a  plea 
that  they  render  to  the  said  plaintiffs,  for  the  use  aforesaid,  the  sum 
of  ten  thousand  dollars,  which  they  owe  to  and  unjustly  detain  from 
said  plaintiffs,  for  the  use  aforesaid,  whereupon  the  said  plaintiffs,  by 
D,  P.  Jenkins,  their  attorney,  in  a  plea  of  debt,  complain  of  defend- 
ants, for  that  whereas,  heretofore,  to  wit,  on  the  fifteenth  day  of 
November^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifiy^  at  Henfupin,  to  wit,  at  the  county  of  Putnam  aforesaid,  by  their 
certain  writing  obligatory,  commonly  called  an  official  bond,  sealed 
with  their  seal,  and  now  to  the  court  here  shown,  and  the  date 
whereof  is  the  day  and  year  aforesaid,  acknowledged  themselves  held 
and  firmly  bound  unto  the  People  of  the  State  of  Illinois,  in  the  penal 
sum  of  ten  thousand  dollars,  current  money  of  the  United  States  of 
America,  to  be  paid  to  said  plaintiffs,  and  for  the  payment  of  which 
well  and  truly  to  be  made,  the  said  defendants  thereby  bound  them- 
selves, their  heirs,  executors  and  administrators,  jointly  and  severally, 
which  said  writing  obligatory  was  and  is  subject  to  a  certain  con- 
dition thereunder  written  whereby,  after  reciting  to  the  effect  follow- 
ing, that,  whereas  the  above  named  Andreiv  Wardlaw,  had  been  duly 
elected  sheriff  of  the  county  of  Putnam  and  State  of  Illinois,  afore- 
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said,  it  was  provided  in  and  by  said  condition,  that  if  the  said  Andrew 
Wardlaw  should  faithfully  discharge  all  the  duties  required,  or  to  be 
required  of  him  by  law,  as  sheriff  of  the  county  of  Putnam  afore- 
said, then  said  obligation  to  be  null  and  void,  otherwise  to  remain  in 
full  force  and  virtue.     And  which  said  writing  obligatory,  with  the 
condition  aforesaid  thereunder,  written,  was  then  and  there  received 
by  the  People  of  the  State  of  Illinois^  as  the  official  bond  of  the  said 
Andrew  Wardlaw^  as  sheriff  of  the  county  of  Putnam  aforesaid,  with 
the  said  Shepherd  Moore  and  Robert  IV.  Moore  as  his  sureties  in  the 
premises,  and  then  and  there  lodged  with  the  clerk  of  the  Circuit 
Court  of  said  county,  by  the  defendants.     And  there  being  no  term 
of  the  Circuit  Court  to  be  held  in  said  county  within  Mi>/y  days  after 
said  clerk  gave  notice  to  the  said  Andrew  Wardlaw  of  the  receipt  of 
his  commission  as  sheriff  of  said  county,  the  said  clerk  of  said  court, 
on  the  reception  of  said  writing  obligatory,  with  the  condition  there- 
under written  as  aforesaid,  then  and  there  approved  of  the  same  as 
the  official  bond,  of  said  Andrew  Wardlaw^  as  sheriff  of  the  county 
aforesaid,  and  thereupon  the  said  Andrew  Wardlaw  then  and  from 
thenceforth,  until  and  at  and  after  the  misconduct  of  the  said  Andrew 
Wardlaw^  as  sheriff  of  the  county  aforesaid  hereinafter  complained  of, 
took  upon  himself  to  discharge  the  duties  of,  and  was  then  and  there 
sheriff  of  said  county,  and  so  continued  to  be  sheriff  of  said  county 
until  the  expiration  of  two  years  from  the  fifth  day  of  November ^  in 
the  year  aforesaid,  and  until  his  successor  was  duly  elected  and  quali- 
fied.    Yet  the  said  plaintiffs  in  fact  say,  that  the  said  Andrew  Ward- 
law  did  not  faithfully  discharge  all  the  duties  required  of  him  as 
sheriff  of    said   county  of  Putnam^   according  to   the  condition  of 
said  writing  obligatory,  but  during  the  time  for  which  he  was  elected 
to  fill  said  office  of  sheriff,  as  aforesaid,  wholly  neglected  and  refused 
so  to  do.     For  that  whereas  heretofore,  to  wit,  on  the  thirteenth  day 
oi  December^  A.  D.  eighteen  hundred  wcidifi/ty^  at  the  county  of  Putnam 
aforesaid,  the  said  John  H,  Kedzie  sued  and  prosecuted  out  of  the 
clerk's  office  of  the  Circuit  Court  in  and  for  said  county,  a  certain 
writ  of  execution  in  due  form  of  law,  directed  to  the  sheriff  of  said 
county,  by  which  said  writ  the  said  sheriff  was  commanded  that  of 
the  goods  and  chattels,  lands  and  tenements  of  one  William  Ray^  in  his 
county,  he  should  cause  to  be  made  the  sum  of  one  thousand  dollars 
debt,  and  six  hundred  and  seventy-seven  dollars  and  fifty  cents  damages, 
which  the  said  John  H,  Kedzie^  on  the  eighth  day  of  October^  in  the  year 
eighteen  hundred  2siA fifty ^  before  the  Circuit  Court  of  Putnam  county, 
recovered  against  him,  the  said  William  Ray^  for  his  debt  and  dam- 
ages, together  with  lawful  interest  thereon  from  the  eighth  day  of 
October^  A.  D.  eighteen  hundred  dnid,  fifty ,  until  paid;  also  the  sum  of 
four  dollars  and  forty-three  and  one-half  cents,  which  was  by  the  said 
court  adjudged  to  the  said  John  H.  KedziCy  for  costs  and  charges  by 
him  expended  about  his  suit  in  that  behalf,  whereof  the  said  William 
Ray  was  convicted,  as  appears  of  record ;  and  that  he,  the  said  sheriff, 
should  have  the  money  at  the  clerk's  office  of  said  court  within  ninety 
days  from  the  date  thereof,  to  render  unto  the  said  John  H,  Kedue 
the  debt,  interest  and  charges  aforesaid,  and  should  have  then  and 
there  said  writ     And  plaintiffs  aver  that  the  said  writ  of  execu- 
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tion,  and  the  judgment  on  which  it  was  issued,  were  in  due  form  of 
law  and  in  full  force  and  effect,  not  reversed,  and  was  unsatisfied  in 
whole  or  in  part,  and  whilst  said  judgment  was  so  in  full  force  and 
effect  and  not  satisfied,  either  in.  whole  or  in  part,  to  wit,  on  the/<wr- 
teenih  day  of  December^  A.  D.  eighteen  hundred  and  fifty y  at  HennepiUy 
to  wit,  at  the  county  aforesaid,  the  said  writ  of  execution  being  in  due 
form  of  law,  as  aforesaid,  was  delivered  to  the  said  Andrew  Wardlaw,^ 
^  to  be  by  him,  as  sheriff  of  said  county,  executed  in  due  form  of  law, 
he  then  being  sheriff  of  said  county  and  from  thenceforth  until  his 
said  term  of  two  years,  as  aforesaid,  expired,  and  his  successor  elected 
and  qualified,  continued  to  be  sheriff  of  said  county,  and  so  being  and 
continuing  to  be  sheriff  as  aforesaid,  he,  the  said  Andrew  IVardiaw, 
afterwards,  by  virtue  of  the  said  writ  of  execution,  to  wit,  on  the 
fourteenth  day  of  December^  A.  D.  eighteen  hundred  and  fifty^  at  the 
county  aforesaid,  did  levy  upon  a  lot  of  corn  in  the  crib,  being  a  large 
amount  of  com,  to  wit,  five  thousand  bushels,  of  great  value,  to  wit,  of 
the  value  of  thirty-five  cents  for  each  and  every  bushel  thereof;  and 
afterwards,  to  wit,  on  the  eighth  day  oi  January,  A.  D.  eighteen  hun- 
dred and  fifty-one,  at  the  county  aforesaid,  by  virtue  of  the  execution 
aforesaid,  did  levy  upon  another  lot  of  corn  in  the  crib,  being  a  large 
amount,  to  wit,  three  thousand  bushels,  of  great  value,  to  wit,  of  the 
value  of  thirty-five  cents  for  each  and  every  bushel  thereof,  all  of  the 
said  corn  being  then  in  a  crib  near  said  Rays  pork-house,  near  the  town 
of  Hennepin,  in  the  county  aforesaid,  and  being  the  property  of  the 
said  William  Ray,  to  satisfy  the  said  writ  of  execution;  which  said 
goods  and  chattels  so  levied  upon,  plaintiffs  aver  would  have  been 
amply  sufficient  to  satisfy  said  writ  of  execution,  if  the  same  had  been 
exposed  to  sale  and  sold  by  virtue  of  said  writ  of  execution,  and  the 
levy  made  under  and  by  virtue  of  the  same;  yet  the  %^}A  Andrew 
Wardlaw,  continuing  to  be  sheriff  as  aforesaid,  during  the  lifetime  of 
said  writ,  continually  neglected,  from  the  time  said  writ  was  delivered 
to  him  to  execute  as  aforesaid,  until  the  return  day  of  the  same,  and 
has  ever  since  neglected  and  wilfully  omitted  to  advertise  or  offer  for 
sale  the  said  goods  and  chattels  so  levied  upon  by  him  as  sheriff  as 
aforesaid. 

And  the  said  plaintiffs,  for  assigning  a  further  breach  of  the  said 
-condition  of  the  said  writing  obligatory,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  further  say,  that  afterwards, 
to  wit,  on  the  thirteenth  day  of  December,  A.  D.  eighteen  hundred  and 
fifty,  at  the  county  aforesaid,  said  John  H.  Kedzie  sued  and  prose- 
cuted out  of  the  Circuit  Court  in  and  for  the  county  of  Putnam  afore- 
said, a  certain  writ  of  fieri  facias,  commonly  called  an  execution, 
•directed  to  the  sheriff  of  said  county,  by  which  said  writ  the  said 
sheriff  was  commanded,  that  of  the  goods  and  chattels,  lands  and 
tenements  of  one  William  Ray,  in  his  county,  he  should  cause  to  be 
made  the  sum  of  one  thousand  dollars,  debt,  and  six  hundred  and 

1.  Alleging  that  an  execution  went  did  not  levy  it  he  and  his  sureties  on 

into  the  hands  of  the  sheriff  raises  the  his  official  bond  will  be  liable  for  the 

presumption  of  law  that  he  has  levied  debt  to    the    creditor.      O'Bannon   v. 

the  exe':ution  and   made   the  money.  Saunders,  34  Gratt.  (Va.)  138. 
And  in  the  absence  of  evidence  that  he 
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sev€9tiy'Seven  dollars  zxiA  fifty  cents  damages,  which  the  saiid/ohn  H. 
Kedzity  on  the  eighth '  day  of  October^  A.  D.  eighteen  hundred  and 
fiftyy  before  the  Circuit  Court  of  Putnam  county,  recovered  against 
him,  the  said  William  Ray^  for  his  debt  and  damages,  together  with 
lawful  interest  thereon  from  the  eighth  day  of  October^  A.  D.  eighteen 
hundred  diH^  fifty ^  until  paid;  also  the  sum  of  four  dollars  and/c^r/y- 
three  and  om- half  cents,  which  was  by  the  said  court  adjudged  to  the 
said  John  H.  Kedzie^  for  costs  and  charges  by  him  expended  about 
his  suit  in  that  behalf,  whereof  the  said  William  Ray  was  convicted, 
as  appears  of  record,  and  that  the  said  sheriff  should  have  the  money 
at  the  clerk*s  office  of  said  court,  within  ninety  days  from  the  date 
thereof,  to  render  unto  the  ^sixAJohnH,  Xedzietht  debt,  interest  and 
charges  aforesaid,  and  should  have  then  and  there  said  writ,  and 
which  said  writ  and  the  judgment  on  which  it  was  issued  were  in  due 
form  of  law  and  in  full  force  and  effect;  and  which  said  writ,  after- 
wards, to  wit,  on  tii^  fourteenth  day  of  December ^  A.  D.  eighteen  hun- 
dred and  fifty^  at  Hennepin^  to  wit,  at  the  county  aforesaid,  was  deliv- 
ered to  the  said  Andrew  Wardlaw^  he  then  being  sheriff  of  said 
county,  to  be  by  him  as  sheriff  as  aforesaid,  executed  in  due  form 
of  law.  And  afterwards,  to  wit,  on  tht  fourteenth  day  of  December^ 
A.  D.  eighteen  hundred  and  ^(y,  at  the  county  aforesaid,  the  said 
Andrew  Wardlaw^  sheriff  as  aforesaid,  by  virtue  of  the  said  writ  of 
execution,  and  of  the  authority  vested  in  him  by  virtue  of  his  office 
of  sheriff  of  said  county,  levied  upon  a  lot  of  com  in  the  crib,  being 
a  large  amount  of  corn,  to  wit,  five  thousand  bushels,  of  great  value, 
to  wit,  of  the  value  of  thirty-five  cents  for  each  and  every  bushel 
thereof.  And  afterwards,  to  wit,  on  the  eighth  day  oi  January^  A.  D. 
eighteen  hundred  ^nA  fifty-one^  at  the  county  aforesaid,  levied  upon 
another  lot  of  corn  in  the  crib,  being  a  large  amount  of  corn,  to  wit, 
three  thousandhM^)MX^yOi  great  value,  to  wit,  of  the  value  of  thirty-jive 
cents  for  each  and  every  bushel  thereof,  all  of  the  said  corn  being 
then  in  a  crib  near  said  Ray's  pork-house,  near  the  town  of  Hennepin^  . 
in  the  county  aforesaid,  and  being  the  property  of  the  said  William 
Rayy  to  satisfy  the  said  writ:  which  said  goods  and  chattels  so  levied 
upon  as  aforesaid,  plaintiffs  aver  would  have  been  amply  sufficient  to 
satisfy  said  writ  of  execution,  if  the  same  had  been  exposed  to  sale 
and  sold  under  and  by  virtue  of  said  writ;  yet  the  said  Andrew  Ward- 
law^  then  being  sheriff  as  aforesaid  of  the  county  aforesaid,  wilfully, 
carelessly  and  negligently  permitted  and  suffered  the  said  goods  and 
chattels  so  levied  upon,  to  become  wholly  lost  and  destroyed;  where- 
fore, and  by  reason  of  the  said  carelessness,  negligence  and  miscon- 
duct of  the  said  Wardlaw^  sheriff  as  aforesaid,  the  amount  of  the 
said  debt,  damages  and  costs,  so  adjudged  to  the  said  John  If .  Kedzie^ 
has  been  wholly  lost  to  the  said  John  H.  Kedzie. 

And  the  said  plaintiffs,  for  assigning  a  further  breach  of  the  said 
condition  of  the  said  writing  obligatory,  according  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  further  say,  that  afterwards, 
to  wit,  on  Xh^  fourteenth  d2Ly  of  December ^  A.  D.  eighteen  hundred  and 
fifty,  and  whilst  the  said  Andrew  Wardlaw  was  sheriff  of  Putnam 
county,  as  aforesaid,  did,  by  virtue  of  a  certain  writ  of  execution, 
which  was  in  due  form  of  law  and  in  full  force,  to  wit,  on  the/wr- 
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teenih  day  of  December^  A.  D.  eighteen  hundred  and  fifty^  in  the  cause 
wherein  John  H.  Kedzie  was  plaintiff  and  William  Ray  was  defendant, 
levy  upon  a  lot  of  corn  in  the  crib,  being  a  large  amount  of  corn,  to 
wit,  five  thousand  bushels,  of  great  value,  to  wit,  of  the  value  of  thirty- 
five  cents,  for  each  and  every  bushel  thereof.  And  afterwards,  to 
wit,  on  the  dghth  day  of  January^  A.  D.  eighteen  hundred  and  fifty- 
onty  the  said  WardlaWy  being  sheriff  as  aforesaid,  did,  by  virtue  of  the 
santie  writ,  levy  upon  a  certain  other  lot  of  corn  in  the  crib,  being  a 
large  amount  of  corn,  to  wit,  three  thousand  bushels,  of  great  value, 
to  wit,  of  the  value  of  thirty-five  cents  for  each  and  every  bushel 
thereof,  all  of  the  said  corn  being  then  in  a  crib  near  said  Ray's  pork- 
house,  near  the  town  of  Hennepin^  in  the  county  aforesaid,  and  being 
the  property  of  the  said  William  Ray,  to  satisfy  the  said  writ.  And 
afterwards,  to  wit,  on  the  eleventh  day  of  August^  A.  D.  eighteen  hun- 
dred and  fifty'f(n$ry  the  said  John  H,  Kedzie  caused  to  be  issued  out  of 
said  Circuit  Court  in  and  for  said  county,  upon  the  judgment  obtained 
in  said  cause  against  the  said  William  Ray,  which  said  judgment  was 
in  due  form  of  law  and  in  full  force  and  effect,  a  certain  writ  of  ven- 
ditioni exponas  execution,  in  substance  as  follows,  to  wit:  {Here fol- 
lows a  eopy  of  the  venditioni  exponas  at  length. ) 

And  the  plaintiffs  aver,  that  afterwards,  to  wit,  on  the  eleventh  day 
of  August,  A.  D.  eighteen  hundred  and  fifty-four,  at  the  county 
aforesaid,  the  said  writ  of  venditioni  exponas  was  delivered  to  the 
said  Andrew  Wardlaw,  to  be  executed  by  him  in  fulfillment  of  his 
duties  as  late  sheriff  of  the  county  of  Putnam  aforesaid,  and  by 
reason  of  his  having  made  the  levy,  set  forth  as  aforesaid;  and 
plaintiffs  further  aver,  that  the  said  goods  and  chattels,  lands  and 
tenements,  so  levied  upon  as  aforesaid,  by  the  said  Andreiu  Wardlaw, 
at  the  time  of  the  delivery  of  the  said  last  mentioned  writ  to  the 
said  Wardlaw,  as  aforesaid,  had  not  been  sold  by  said  Wardlaw,  as 
sheriff  of  said  county  of  Putnam,  nor  by  any  person  having  lawful 
authority  so  to  do,  and  that  the  same  were  amply  sufficient  to  satisfy 
said  writ  if  the  same  had  been  exposed  to  sale  and  sold  by  said 
Wardlaw,  as  he  was  by  said  writ  commanded;  yet  the  soxd  Andrew 
Wardlaw,  then  and  there  continually  during  the  lifetime  of  the  said 
writ  of  venditioni  exponas,  and  from  the  issuing  and  delivery  to  him 
of  the  same  as  aforesaid,  and  thence  hitherto,  willfully  omitted  and 
neglected  to  advertise  or  offer  the  said  goods  and  chattels,  lands 
and  tenements,  so  levied  upon  by  him,  as  sheriff  as  aforesaid,  for 
sale,  and  has  thence  hitherto  willfully  omitted  and  neglected  to 
make  return  of  the  said  last  mentioned  writ,  as  he  was  thereby  com- 
manded, but  the  same  to  do  still  doth  neglect  and  refuse. 

And  the  said  plaintiffs,  for  assigning  a  further  breach  of  the  said 
condition  of  the  said  writing  obligatory,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  further  say,  that  on,  to 
wit,  the  13th  day  of  December,  A.  D.  i85^,  at  the  county  aforesaid, 
said  John  H.  Kedsie  sued  and  prosecuted  out  of  the  clerk's  ofEce  of 
the  Circuit  Court,  in  and  for  the  county  of  Putnam  aforesaid,  a  cer- 
tain writ  of  execution,  being  the  same  writ  of  execution  referred  to 
in  the  second  breach  assigned  in  this  declaration,  and  which  said 
writ  oi  execution  was  in  due  form  of  law  and  in  full  force  and  effect, 

708  Volume  3. 


4476.  BONDS b*  UNDERTAKINGS  {ACTIONS  0N\  4476. 

directed  to  the  sheriff  of  Putnam  county  aforesaid,  to  execute  by 
which  said  writ  the  said  sheriff  was  commanded,  that  of  the  goods 
and  chattels,  lands  and  tenements  of  one  William  Ray^  in  his  county, 
he  should  cause  to  be  made  the  sum  of  one  thousand  dollars  debt, 
and  six  hundred  and  seventy-seven  dollars  and  fifty  cents  damages, 
which  the  said  John  H,  Kedzie^  on  the  eighth  day  of  October^  A.  D 
\Z60^  before  the  Circuit  Court  oi  Putnam  county  aforesaid,  recovered 
against  him,  the  said  William  Ray^  for  his  debt  and  damages  together 
with  lawful  interest  thereon  from  the  eighth  day  of  October^  A.  D. 
i8J^,  until  paid;  also  the  sum  oifour  dollars  2LXiA.  forty-three  and  one- 
half  cents,  which  was  by  the  said  court  adjudged  to  the  said  John 
H.  Kedzie  for  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  whereof  the  said  William  Ray  was  convicted,  as  appears 
of  record,  and  that  the  said  sheriff  should  have  the  money  at  the 
clerk's  office  of  said  court  within  ninety  days  from  the  date  thereof, 
to  render  unto  the  said  John  H,  Kedzie  the  debt,  interest  and 
charges  aforesaid,  and  should  have  then  and  there  said  writ;  which 
said  writ,  afterwards,  to  wit,  on  the  fourteenth  day  of  December ^  A.  D. 
i8^(7,  at  Hennepin^  to  wit,  at  the  county  aforesaid,  was  delivered  to 
the  said  Andrew  Wardlaw^  he  then  being  sheriff  of  said  county,  to 
be  by  him  as  sheriff  as  aforesaid,  executed  in  due  form  of  law,  and 
which  said  writ  was  in  due  form  of  law,  and  in  full  force  and  effect. 
And  afterwards,  to  wit,  on  the  fourteenth  day  of  December,  A.  D. 
1 850,  at  the  county  aforesaid,  the  said  Andrew  Wardlaw,  then  being 
sheriff  of  said  county  as  aforesaid,  by  virtue  of  the  said  writ  of  exe- 
cution, and  of  the  authority  vested  in  him  by  virtue  of  his  office  of 
sheriff  of  said  county,  levied  upon  a  lot  of  corn  in  the  crib,  being  a 
large  amount  of  com,  to  wit,  five  thousand  bushels,  of  great  value,  to 
wit,  of  the  value  of  thirty-five  cents  for  each  and  every  bushel 
thereof;  and  afterwards,  to  wit,  on  the  eighth  day  oi  January,  A.  D. 
i85i,  at  the  county  aforesaid,  levied  upon  another  lot  of  corn  in  the 
crib,  being  a  large  amount  of  corn,  to  wit,  three  thousand  bushels  of 
corn,  of  great  value,  to  wit,  of  the  value  of  thirty-five  cents  for  each 
and  every  bushel  thereof,  all  of  the  said  corn  being  then  in  a  crib 
near  said  Ra/s  pork-house,  near  the  town  of  Hennepin,  in  the  county 
aforesaid,  and  being  the  property  of  the  said  William  Ray,  to  satisfy 
the  said  writ;  which  said  goods  and  chattels  so  levied  upon  as  afore- 
said, plaintiffs  aver  were  sufficient  to  satisfy  said  writ  of  execution, 
if  the  same  were  exposed  to  sale  and  sold  under  and  by  virtue  of 
said  writ;  yet  the  said  Andrew  Wardlaw,  sheriff  as  aforesaid,  has 
willfully,  carelessly  and  negligently  omitted  and  neglected  to  make 
any  legal  return  of  said  writ  of  execution;  by  reason  whereof,  the 
said  John  H,  Kedzie  has  been  deprived  of  the  benefit  of  the  levy 
made  upon  the  goods  and  chattels  aforesaid  by  the  said  Wardlaw, 
as  sheriff  as  aforesaid,  and  the  said  John  H,  Kedzie  has  not  been  paid 
his  said  debt,  damages  or  costs,  or  any  part  thereof. 

And  so  the  People  of  the  State  of  Illinois  in  fact  say,  that  the  said 
Andrew  Wardlaw  did  not  faithfully  discharge  all  the  duties  required 
of  him  by  law  as  sheriff  of  the  county  of  Putnam  aforesaid,  and  that 
he,  the  s2l\^  John  H.  Kedzie,  has  been  injured  by  the  neglect  and 
misconduct  of  the  said  Andrew  Wardlaw^  as  sheriff  as  aforesaid,  and 
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by  reason  of  the  non-performance  by  him,  the  said  Wardlaw^  of  his 
duties  in  that  behalf,  whereby  an  action  hath  accrued  to  the  People 
of  the  State  of  Illinois^  to  demand  and  have  of  and  from  the  defend- 
ants to  this  suit  the  said  sum  of  ten  thousand  dollars,  for  the  use  of 
the  ^^X^  John  H.  Kedzie\  yet  have  not  the  said  defendants,  nor  hath 
either  of  them,  paid  the  same  or  any  part  thereof,  to  the  damage  of 
the  said  plaintiffs  of  ten  thousand  dollars,  and  therefore  they  bring 
this  suit,  etc.^ 

[D,  F.  Jenkins,  Plaintiff's  Attorney.] 

(b)  Under  Attachment.^ 

Form  No.  4477. 
(Precedent  in  Sheehy  v.  Graves,  58  Cal.  451.)* 
[(Caftion  and  commencement.) 

I.  That  at  the  time  of  the  issuing  of  the  writ  of  attachment  herein- 
after mentioned,  and  at  all  other  times  and  dates  hereinafter  men- 
tioned, the  defendant.  Graves,  was  and  still  is,  sheriff  of  Monterey 
county,  in  the  state  of  California. 

II.  That   the   defendant.  Graves,  on  the day  of  , 

18 — ,  at  Salifiasy  in  the  county  of  Monterey,  state  aforesaid,  with  John 
Fen  and  Richard  Den,  the  other  defendants  herein,  made,  executed 
and  delivered  his  official  bond  as  sheriff  aforesaid,  sealed  with  their 
seals,  in  accordance  with  the  law  in  such  case  made  and  provided, 
which  said  bond  is  in  the  words  and  figures  following,  to  wit,  {Here 
set  out  verbatim  a  copy  of  the  bond.)] 

III.  That  on  the  2Sd  ol  August,  iS76,  the  plaintiff  commenced  an 
action  in  the  District  Court  for  Monterey  County,  against  one  Darius 
Finch  and  Charles  Shinn  for  the  recovery  of  about  eight  hundred  and 
fifty  dollars,  that  the  defendants  having  been  served  with  summons, 
failed  to  answer,  and  judgment  by  default  was,  on  the  2Sd  of  October, 
1 87^,  entered  against  them  in  favor  of  plaintiff  for  eight  hundred  and 

forty-six  dollars  and  costs. 

IV.  That  on  the  day  the  action  was  commenced  a  writ  of  attach- 
ment was  regularly  issued,  which  came  into  the  hands  of  defendant 

1«  The   trial   court  sustained  a  de-  the  execution  of  the  order  to  sell,  and 

murrer  to   this    declaration,    but    the  such  demand  was  not  averred  in  the 

Supreme  Court  reversed  the  judgment,  complaint.      The  demurrer,  however, 

saying  that  the  declaration  was  good  was  overruled  on  the  ground  that  it 

in  form  and  substance   and   that  the  was  the  sheriffs  duty  to  hold  the  at- 

breaches  were  well  assigned.     People  tached  property  subject  to  the  court's 

V.  Wardlaw,  24  111.  570.  order,  and  any  dereliction  in  this  behalf 

2.  ArlniiMmi — A  complaint  against  a  constituted  a  violation  of  the  statute, 
sheriff  for  misconduct  with  regard  to  State  v,  Atkins,  53  Ark.  303. 
attached  property  set  up:  (i)  that  the  8.  This  was  an  action  against  the 
sheriff  failed  to  sell  the  attached  prop-  defendant  as  sheriff  and  the  sureties 
erty;  (2)  that  he  did  not  safely  keep  on  his  official  bond.  The  case  was 
the  attached  property;  (3)  that  he  did  tried  by  the  court  and  judgment  passed 
not  obey  a  certain  order  of  the  court,  for  the  defendants.  On  appeal  from 
Upon  demurrer,  it  was  held  that  the  judgment  and  order  denying  a  new 
failure  to  sell  was  no  breach  of  the  trial,  the  Appellate  Court,  considering 
sheriff^s  bond,  for  he  could  not  be  in  the  case  upon  the  findings  below,  re- 
default  for  a  failure  to  sell  until  a  legal  versed  the  judgment  and  order.  Sheehy 
demand  had  been  made  upon  him  for  v.  Graves,  58  Cal.  449. 
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Graves^  sheriff  as  aforesaid,  and  was  by  him,  on  the  24ih  of  August^ 
i%76y  levied  on  certain  wheat  in  sheaf  and  barley  in  stack,  part  of 
same  being  on  Sheehys  land,  and  the  other  portion  on  the  land  of 
Rawe^  which  had  been  rented  by  Finch\  that  the  wheat  and  barley 
seized  on  the  Shcchy  tract  was  the  property  of  Finch  b*  Shinn^  and 
that  on  Rowers  land  was  the  property  of  Finch, 

V.  That  the  property  so  levied  on  was,  when  seized  under  the 
writ,  more  than  sufficient  in  value,  after  deducting  all  costs,  charges, 
and  expenses  of  every  kind,  for  harvesting  and  otherwise  to  pay  off 
and  satisfy  the  claim  of  plaintiff  in  said  action  and  ^he  judgment 
therein  recovered. 

VI.  That  said  property  was  never  released  from  the  attachment, 
and  was  not  exempt  from  execution;  that  after  the  recovery  of  the 
judgment  of  BSd  of  October ,  i87^,  a  writ  of  execution  was  issued  on 
said  judgment  and  came  to  the  hands  of  the  Sheriff,  Graves^  on  the 
Sdoi  November y  iS76,  and  that  the  mandate  of  this  writ  of  execution 
was  in  the  usual  form  required  by  law. 

VII.  That  the  property  attached  was  in  Monterey  County,  and  was 
the  personal  property  of  the  debtors  at  the  time  it  was  attached. 

VIII.  That  the  Sheriff  was  in  duty  bound  to  hold  and  retain  the 
attached  property  as  security  for  the  judgment  and  execution  issued 
thereon,  and  to  make  out  of  the  same  the  moneys  by  said  writ  of 
execution  commanded  to  be  made;  that  said  Sheriff  has  disregarded 
his  said  duty  and  has  failed  and  neglected,  without  the  authority, 
consent,  or  other  interference  of  the  plaintiff,  to  collect  said  moneys, 
or  make  due  return  thereof  as  commanded  by  said  writ,  except  the 
sum  of  three  hundred  and  nineteen  dollars  in  gold  coin,  as  aforesaid, 
but  no  more,  which  said  sum  was  paid  to  this  plaintiff  on  or  about 
December  Istj  iS76;  that  said  Sheriff,  on  January  8th,  i877,  made 
return  of  said  writ  of  execution,  partly  paid  and  satisfied,  to  wit: 
The  sum  of  three  hundred  and  nineteen  dollars,  as  aforesaid,  but  not 
further  or  otherwise,  and  has  wholly  and  wrongfully  failed  and 
neglected  to  collect  and  make  return  of  the  moneys  as  commanded 
and  in  duty  bound  under  said  writ,  for  the  satisfaction  of  the  balance 
of  said  judgment,  interest,  and  costs;  that  said  balance  is  the  sum  of 
five  hundred  and  eighty-two  dollars  and  six  cents,  and  legal  interest 
thereon  irom  January  Ist^  A.  D.  i877,  and  no  part  of  the  same  has 
been  paid  or  in  any  way  satisfied. 

That  the  judgment  debtors  Finch  &*  Shinn,  had  no  property,  real 
or  personal,  at  or  within  the  dates  mentioned  in  the  complaint,  in 
said  Monterey  County,  or  elsewhere,  except  the  property  attached. 

\jj^rayer  for  judgment  and  signature  of  plaintiff's  attorney, y\ 

(r)  Under  Order  of  Sale. 

Form  No.  4478. 

(Precedent  in  Parsons  First  Nat.  Bank  v,  Franklin,  20  Kan.  365.)' 

[(CapHon,)] 
[  The  petition^  after  stating  the  due  incorporation  of  the  plaintiff ^  and  the 

X.  This  was  an  action  upon  an  official  county,  Kansas,  for  a  failure  to  sell  cer- 
bond  of  defendant,  as  sheriff  of  Labette    tain  property,  under  an  order  of  sale. 
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election  and  qualification  of  defendant  Franklin  as  sheriff  of  Labette 
county^  including  the  execution  of  the  official  bond  of  such  sheriff  by 
Franklin  as  principcU  and  the  other  defendants  as  sureties^  was  as  follows ;] 
And  the  plaintiff  saith,  that  the  said  Franklin  did  thereupon  take 
upon  himself  the  duties  of  his  said  office  of  sheriff,  and  assumed  to 
and  did  act  as  such  officer  at  the  time  of  the  committing  of  the 
wrongs  and  grievances  hereinafter  mentioned.     And  plaintiff  further 
shows  and  alleges,  that  in  a  justice's  court,  on  the  li2d  of  November 
iSTSy  before  H.  S.  Partridge,  Esq.,  who  was  at  that  time  a  justice  of 
the  peace  of  Labette  county,  the  plaintiff  by  the  consideration  of  said 
court  recovered  a  judgment  against  one  C,  S.  Whitney,  for  the  sum  of 
$^4-^.  ISy  and  costs  taxed  therein  at  %1S,  16,     At  the  time  said  judgment 
was  rendered,  and  for  twelve  days  thereafter,  defendant  Franklin  had 
in  his  possession,  of  the  property  of  the  said  Whitney,  ten  boxes,  con- 
taining clothing,  dry  goods,  notions,  boots  and  shoes,  of  the  value  of 
five  hundred  doWsLTSj  which  he  had  levied  upon  by  virtue  of  an  order  of 
attachment  which  had  been  before  that  time  sued  out  in  that  case; 
and  on  the  29th  oi  November,  iS73,  and  while  said  property  was  in  the 
possession  of  the  sheriff,  as  aforesaid,  the  said  justice  by  whom  the 
judgment  was  rendered,  issued  and  delivered  to  the  defendant  Franks 
lin,  as  such  sheriff,  an  order,  which  order  recited  the  fact  of  the  judg- 
ment having  been  rendered,  and  the  amount  thereof,  and  the  property 
remaining  in  the  hands  of  such  officer,  and  commanded  him,  that  of 
the  said  goods  and  chattels  remaining  in  his  possession  as  aforesaid, 
he  cause  said  judgments  and  costs*  to  be  satisfied  as  if  said  property 
had  been  levied  on  by  execution,  together  with  interest  thereon,  at 
the  rate  of  seven  per  cent,  per  annum  from  the  22d  of  November^ 
iS7S,  and  all  accruing  costs,  and  to  make  a  certificate  on  said  order 
showing  his  manner  of  executing,  and  to  return  the  same  into  court 
within  thirty  days  from  the  date  thereof;  that  defendant /^ra;2>&/r;i  did 
not  satisfy  said  judgment  and  costs  out  of  said  goods  and  property, 
nor  in  any  other  way,  but  he  wrongfully  and  unlawfully  delivered  said 
property  to  some  person  or  persons  to  the  plaintiff  unknown,  and  that 
said  goods  and  clothes  were  not  afterward  produced  and  sold  by  said 
defendant,  or  any  person  in  his  behalf,  according  to  an  advertisement 
before  that  time  duly  made  of  the  time  and  place  of  such  sale;  nor 
have  the  same  ever  been  produced  by  said  defendant;  whereby  said 
goods  and  chattels  became  and  were  wholly  lost,  and  the  said  plain- 
tiff wholly  unable  to  make  his  said  judgment,  interest,  and  costs, 
against  the  said  Whitney,  he  having  no  other  chattels,  nor  any  lands  or 

Defendant's  answer,  omitting  the  form-  bankrupt  under  the  laws  of  the  United 

al  parts,  was  as  follows:  *'The  said  States,  and  an  order  of  seizure  issued 

G,  W.  FrankHn^  answering  for  himself,  thereunder  against  the  goods  of  the  said 

denies  each  and  every  material  allega-  C.  S.  Whitney^  and  the  said  goods  were 

tion  in  said  action  not  herein  specifically  seized  and  taken  thereunder,  and  with- 

admitted.     And  for  a  second  and  fur-  out  any  collusion  for  or  neglect  of  the 

ther  defense  the  defendant  avers  that  defendant."    Judgment  for  defendant 

the  said  C.  S.  Whitney  was,  on  or  about  was  given  by  the  District  Court,  which, 

yjtxe  first  of  November^  187^,  declared  by  on  appeal,  was  reversed,  and  the  case 

the  U.  S.  District  Court  of  the  District  remanded   for  a  new    trial.     Parsons 

of  Kansas^  in   an   action   pending,  in  I^irst  Nat.  Bank  v.  Franklin,  20  Kan. 

which  C  5.  Whitney  was  impleaded,  a  264. 
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tenements  out  of  which  the  same  could  be  made,  to  the  damage  of 
plaintiff  of  %M^. 

Wherefore,  the  plaintiff  demands  judgment  against  the  defendants 
for  the  sum  of  three  hundred  and  fifty  dollars,  its  damages  so  as  afore- 
said sustained,  and  costs  of  this  action. 

\Cory  and  Kimball^  Plaintiff's  Attorneys.] 

(6)  For  Failure  to  Pay  After  Sale. 

Form  No.  4479. 
^Precedent  in  Towns  v.  Hicks,  6  Ga.  340.)* 

[(Ca//iV»,  commencement^  and  proper  allegations  of  defendant*  s  incumbency 
of  the  office  of  sheriffs  his  execution  of  an  official  bond^  including  ver- 
batim copy  jof  such  bond^  following  which  was  this  allegation  of 
brecuh:)\ 
And  your  petitioner  avers,  that  notwithstanding  the   said  bond, 
the  said  Elijah  Hicks  hath  not  well  and  truly  done  and  performed  all 
and  singular  the  duties  required  of  him  by  virtue  of  his  said  office  of 
Sheriff  as  aforesaid,  according  to  law  and  the  trust  reposed  in  him; 
but  on  the  contrary,  hath  acted  unfaithfully,  illegally  and  improperly 
in  his  said  office,  in  this,  that  the  said  George  Moore  prosecuted  to 
judgment^  and  fi.  fa.  on  attachment,  a  certain  claim  of  him,  the  said 
George  Moore^  against  certain  persons,  to  wit :  Elkana  Sawyer  and 
Littleberry  Boon,  in  the  County  of  Crawford  aforesaid,  (the  said  Elijah 
Hicks  then  and  there  acting  as  Sheriff  of  said  County,)  which  said 

claims  at  the  date  of  the  judgment,  to  wit :  the day  of  November^ 

in  the  year  18^,  amounted  to  the  sum  of  ^28,98  principal,  %S8.0S 
interest,  besides  cost;  and  your  petitioner  showeth,  that  the  said 
Matthew  H.  Myrick  prosecuted  in  said  County  a  certain  claim  of  him. 
the  sd\6.  Matthew  H,^  against  the  sdXd  Elkana  Sawyer  to  judgment 
and  fi.  fa.  (he,  the  said  Hicks^  being  then  and  there  Sheriff  of  said 

County,)  which  said  judgment  was  on day  oi  November^  in  the 

year  18^,  was  for  the  sum  of  $7-47.-4^  principal,  and  %5J^.81  interest, 

1.  This  was  a  suit  in   the  name  of  were  sufficient ;  (2)  that  the  sureties  on 

the  governor  for  the  use  of  Moore  and  the  bond  were  not  discharged  by  reason 

Merrick  against  defendant  Hicks,  upon  of  the  fact  that  the  execution  issued  upon 

his  official  bond  as  sheriff  of  Crawford  an  order  absolute  against  the    sheriff 

county,  Georgia.     The  petition  was  de-  was  irregular  and  void,  the  proper  rem- 

murred   to  (i)  because   no     sufficient  edy  being  attachment ;  (3)  that  a  judg- 

breach  under  the  acts  of  1847  or  the  ment  against  the  sheriff  on  a  rule  to  pay 

statute  of  8  and  9  William  III.  was  al-  over  money  is  no  satisfaction  and  no 

leged,  and  the  amount  plaintiffs  were  discharge  of  the  sureties  on  his  bond 

severally  entitled  to  was   not  shown  ;  until  it  is  paid. 

(2)  because  a  fi.  fa.  issued  upon  a  rule  8.  Anurant  Ihie  upon  th«M  Jndgnoitt 
absolute  was  void  if  against  a  sheriff;  severally  to  each  of  the  usees  need  not 

(3)  because  a  rule  nisi  and  absolute  be  stated  in  the  declaration.     Towns  v. 
against  a  sheriff  is  a  discharge  of  the  se-  Hicks,  6  Ga.  240. 

curities.     The  lower  court    sustained  Though  Szeoatlon  wm   Irrwiilmr  and 

the  demurrer  on  each  of  these  grounds,  void,  nevertheless  the  plaintiffs  have  a 

On  appeal,  however,  to  the  Supreme  right  to  proceed  upon  the  bond   for  the 

Court,  the  judgment  was  reversed,  the  default  of  the  sheriff.    Towns  v.  Hicks, 

court  holding,  (i)   that  the  breaches  6  Ga.  240. 
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besides  cost  —  each  of  which  judgments  were  obtained  in  the  Inferior 
Court  of  said  County,  and  each  of  which  bound  negro  property,  then 
in  the  hands  of  said  HickSy  levied  on  as  the  property  of  said  Boon  and 
Sawyer. 

And  your  petitioner  farther  showeth,  that  the  said  George  Moore 
and  the  said  Matthew  H,  Myrick^  purchased  and  took  by  legal  assign- 
ment to  the  said  Matthew^  for  his  and  the  said  George* s  use,  of  and 
from  one  LUtUberry  Lucas,  a  certain  fi.  fa.  against  the  said  Elkana 
Sawyer  and  the  said  Littleberry  Boon,  (which  also  bound  the  negro 
property  then  levied  on  in  the  hands  of  said  Hicks  as  Sheriff  afore- 
said,) obtained  in  the  Superior  Court  of  the  County  aforesaid,  the 

amount  of  which,  at  the  date  of  the  judgment,  viz:  the day  of 

August,  1 8^,  was  $^i?7^  principal,  and  $^5.5^  interest,  besides  cost; 
all  of  which  said  fi.  fas.  were  in  the  hands  of  the  said  Hicks,  as  Sheriff 
aforesaid,  who  had  in  his  possession,  and  levied  on  at  the  instance 
of  the  said  Moore,  Myrick,  Lucas  and  others,  some  thirteen  negro 
slaves,  the  property  of  the  said  Elkana  Sawyer  and  Littleberry  Boon, 
which  said  slaves  were  then  and  there  subject  to  the  payment  of  the 
debts  of  the  said  Boon  and  the  said  Sawyer,  and  which  said  slaves  he, 
the  said^iV^,  as  Sheriff  aforesaid,  sold  for  the  sum  oi%S,600,  or 
some  other  large  sum,  to  your  petitioner  unknown;  and  your  peti- 
tioner avers  said  fi.  fas.  are  lost,  so  that  they  cannot  be  more  fully 
set  out  here. 

And  your  petitioner  showeth  that,  after  the  said  Elijah  H  had  sold 
said  negroes,  as  Sheriff  aforesaid,  the  said  George  Moore  and  Matthew 
H  Myrick  demanded  of  said  Hicks  the  amount  due  to  them  on  account 
of  the  said  fi.  fas.  aforesaid;  and  your  petitioner  avers,  there  was  then 
and  there  due  on  said  fi.  fas.  the  sum  of  %1,026,06,  besides  interest, 
due  8th  day  of  August,  i84^;  which  payment  being  refused,  the  said 
Moore  and  Myrick,  by  their  attornies  at  law,  Amos  W,  Hammond  and 
Thomas  C,  Howard,  ruled  the  said  ^/V>^  for  the  same;  on  which  said 
rule  an  issue  was  made  up  and  tried,  between  the  said  Hicks,  as  Sheriff, 
and  the  said  George  Moore  and  McUthew  H.  Myrick,  {and  others,)  in 
Crawford  Superior  Court,  when  the  said  Moore  and  Myrick  recovered 
oi  ssdd. Hicks,  as  Sheriff,  the  sum  oi  %1, 02^.06-,  and  the  said.^iV>b 
being  then  and  there  dissatisfied,  by  bill  of  exceptions  and  writ  of 
error,  removed  said  cause  to  the  Supreme  Court  of  this  State,  where 
the  judgment  last  mentioned  was  affirmed;  on  which  a  ^,  fa.  was 
issued,  on  the  Hth  June,  i8^7,  for  the  sum  last  above  mentioned, 
with  interest  thereon  from  8th  August,  ^Z^B,  which  said  ^,  fa.  was,  on 
the  fi8th  June,  i8^7,  returned  by  the  then  Sheriff  of  Crawford CoMnty^ 
where  Hicks  then  resided,  "  no  property."  ^  [{Concluding  in  the  usual 
manner  with  signature  of  plaintiff* s  attorney, y] 

I,  A  8ood  Awlgnmunt  of  Breaeh  is  as  fol-  master  commissioner,  upon  the  fore- 
lows:  **  January,  187^,  such  proceed-  closure  of  a  mortgage  given  by  George 
ings  were  had  in  a  cause  then  pending  Martin  to  Thomas  Vaughn^  theretofore 
therein,  wherein  Stephen  N,  Vaughn  et  made  by  order  of  said  court,  was  duly 
a/.,  executors  of  Thomas  Vaughn,  de-  confirmed,  and  said  sheriff  ordered  to 
ceased,  were  plaintiffs,  and  George  Mar-  make  a  deed  to  the  purchaser  thereof; 
Hn  et  al,  were  defendants,  that  the  sale  that  after  paying  the  plaintiffs  in  said 
of  certain  premises  of  George  Martinby  suit  the  full  amount  of  the  judgment 
the  sheriff  of  said  county,  as  special  and  decree  rendered  therein,  and  also 
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b.  Answer  of  Sureties.* 

Form  No.  4480. 
Supreme  Court,  New  York  County. 

Charles  Nelson^  plainti£F,  ^ 

against 
Robert  Thompson^  Charles 
Smith  and  Edward  Rice ^ 
defendants. 

Charles  Smith  and  Edward  Rice^  defendants  herein,  by  their  attor- 
ney, John  Robinsofiy  answering  the  complaint,  allege: 

That  the  said  defendants  have  been  compelled,  for  want  of  suffi- 
cient property  of  the  above  named  defendant,  Robert  Thompson^ 

all  the  costs  and  expenses  of  said  suit,  May  ao^  A.  D.  i87<?,  the  said  WilHam 

and  of  said  proceedings  for  the  sale  of  Elden  was.  and   ever  since  has  been, 

said   mortgaged    premises,    there    re-  and  now  is,  entitled  to  have  and  receive 

mained  in  the  hands  of  Robert  JV.  Hub-  the  said  sum  of  %442,jg,  together  with 

bard^  as  such  sheriff,   a  balance  of  the  interest    thereon     from    said  /une  11^ 

proceeds    arising    from    said    sale    of  A.  D.  187^,  from  Robert  W,  Hubbard^  as 

%442.^.     That  at  said Z>^r^M^^r  special  said   sheriff."     Hubbard   v,   Elden,  43 

term,  A.  D.  187J,  William  Elden  was  Ohio  St.  380. 

made  a  party  defendant  in  said  cause  1.  Failure  to  Levy  Writ.  —  In  an  action 
and  proceedings,  and  filed  his  motion  in  against  the  sureties  on  a  sheriff's  bond 
said  cause,  setting  up  his  lien  upon  said  for  negligence  of  the  sheriff  in  failing 
premises  so  sold  as  aforesaid  and  to  levy  an  execution  upon  certain  prop- 
asking  that  the  balance  of  said  pro-  erty  in  the  possession  of  the  judgment 
ceeds,  after  paying  said  mortgage  and  debtor,  an  answer  admitting  that  the 
the  costs  of  said  proceedings  for  the  sale  judgment  debtor  had  the  property  in 
of  said  premises,  be  ordered  to  be  paid  his  possession,  but  denying  that  he  was 
to  him  upon  his  lien  ;  that  afterwards,  the  owner  of  it,  is  sufficient.  Additional 
to  wit,  on  Jufie  //,  A.  D.  187^,  of  the  allegations  averring  with  particularity 
May  term,  A.  D.  187^,  upon  the  motion  the  ownership  of  each  article  are  re- 
of  the  said  George  Martin^  the  sheriff,  dundant.  Crosby  v.  Hungerford,  59 
Robert  W.  Hubbard^  was  ordered  to  loan  Iowa  712. 

on  interest  said  money,  and  take  mort-  Failure  to  Betum  Writ. —  Complaint 

gage   security   for   the  same    on    real  against  the  personal  representative  of 

estate  in  this  county  of  value  to  double  a  sheriff  who  received   an  execution 

the  amount  of  said  money  in  his  hands,  which  he  did  not  return  on  or  before 

exclusive  of  buildings  thereon,  condi-  its  return  day  as  provided  by  Mansf. 

tioned  to  be  paid  when  demanded  after  Ark.  Dig.,   §  306,   after  alleging   the 

ninety  days,  for  the  use  and  benefit  of  facts   necessary   to   recovery,    showed 

such  party  or  parties  as  the  court  might  that  the  sheriff  died  after  the  return  day 

thereafter  find   entitled   to   the    same;  of  the  execution.     The  court  held  that 

that   said  sheriff,  wholly  disregarding  the  mere  indorsement  of  a  return  upon 

his  duty  in  that  behalf,  and  refusing  to  an  execution,  so  as  to  indicate  that  the 

obey  said  order  of   the   court  in   the  execution  was  returned  on  or  before  the 

premises,  either  in  its  letter  or  in  its  return   day  specified  therein,  did  not 

spirit,  wrongfully  converted  said  money  avoid  liability  of  the  sheriff  for  failure 

to  his   own  use,  and  loaned  the  same  to  make  an  actual  return  to  the  clerk 

out  without  security.     That  at  the  May  within  the  time  required  by  law.    Wil- 

term,  A.  D.  i87<5',  such  further  proceed-  son  v.  Young,   58  Ark.    593,  following 

ings  were  had  in  said  cause  that  upon  Atkinson  v.  Heer,  44  Ark.  174. 

the   further   hearing  thereof  upon  the  To  an  action  for  neglecting  to  return 

answer  and  cross  petition  of  William  a  writ  and  making  a  false  return  de- 

^</j7i  it  was  by  the  court  found  that  fendants    pleaded    as   follows:     "The 

Ivilham  Elden  had  the  first  and  best  lien  said  defendants  say  actio  mm  because 

on  such  fund,  and  was  entitled  to  have  they  say  that  the  SBXdJesseR,  YoumoMS 

and   receive  the  same.     That  on  said  heretofore,  to  wit,  at  the  general  ^i^pvj/ 
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sheriff  of  New  York  county,  to  pay  upon  one  or  more  judgments 
recovered  against  him,  the  said  above  named  Thompson^  upon  the 
same  bond  sued  upon  in  this  action,  an  aggregate  amount,  exclusive 

election  held  in  and  for  said  county  of  the  same  reason;  nor  unless  such  plea 
Parke  on  the  first  Monday  in  August^  be  verified  by  oath.  Sand.  &  H.  Ark. 
i8^f,  was  elected  sheri£f  of  said  county,  Dig.  (1894),  §  5490. 
and  afterwards,  to  wit,  on  the  oth  day  In  Aetlons  againtt  fllitrlff  as  Tax  Ool- 
of  October^  ^^49%  was  duly  qualified  as  leetor.  —  In  an  action  on  the  ofllcial 
such  sheriff  and  took  upon  hlmsdf  the  bond  of  a  sheriff  who  by  law  was  tax 
duties  of  said  office;  and  that  although  collector  ex  officio  the  answer  alleged 
the  said  vendiHoni  exponas  afterwards,  the  following  among  other  defenses: 
to  wit,  on  the  day  and  year  last  afore-  **  Defendants  allege  that  they  are  in- 
said,  came  to  the  hands  of  the  sslxA  Jesse  formed  and  believe,  and  therefore  aver 
to  be  executed,  yet  the  said  defen(fants  the  same  to  be  true,  that  subsequent 
in  fact  say  that  no  part  of  the  said  to  the  i^th  day  of  November,  i8£^,  and 
property  ever  did  come  into  the  hands  prior  to  the  ^ddAj  of  January^  i8^,  one 
of  the  said  Jesse,  successor  as  aforesaid,  Robert  yenkins,  acting  as  under-sheriff 
nor  was  the  same  or  any  part  thereof  of  said  county,  did  collect  a  large 
ever  delivered  to  s^Xd,  Jesse  by  his  prede-  amount  of  state  and  county  taxes  from 
cessor  in  office  or  by  any  other  person  divers  persons  and  tax-payers  in  said 
or  persons,  and  of  this,"  etc.  It  was  no  county  for  the  fiscal  year  endingyi#/K  /, 
answer  to  the  breaches  to  which  it  was  18^5*,  to  wit,  the  amount  of  $7,769.^/, 
pleaded.  If  the  sheriff  had  not  received  and  receipted  for  the  same  by  signing 
the  property  described  in  the  writ,  that  the  name  of  '  William  ff.  Otto,  tax  col- 
neither  excused  him  from  returning  the  lector,  by  Robert  yenkins,  under-sheriff,' 
writ  nor  justified  him  in  making  a  false  without  right  or  authority  of  law  so  to 
return.    State  v,  Youmans,  i  Ind.  90.  do."    It  was  held  that  the  sheriff  was 

It  is  a  reasonable  excuse  where  the  bound  by  all  the  acts   of  the  under- 

failure  to  return  an  execution   by  a  sheriff,  and  was  liable  for   his  acts  in 

sheriff  arises  by  such  casualties,  inad-  collecting  taxes,   and  that    he    being 

vertences,  mistakes  or  omissions  as  men  liable,  the  sureties  on  his  official  bond 

of    ordinary  prudence  are  subject  to  as  such  tax  collector  are  equally  liable, 

and  there  has  been  no  improper  motive  People  v.  Otto,  (Cal.  1888)  18  Pac.  Rep. 

in  the  officer.     Basset  v.  Bowman,  3  B.  869. 

Mon.  (Ky.)  325.  It  is  not  a  good  defense  that  the  bond 

Xiiap^oation  of  Fnnds  by  a  sheriff  is  was  not  executed  until  several  months 

not  excused  bv  reason  of  the  fact  that  after  the  commencement  of  the  term  of 

the  party  entitled  thereto  did  not  claim  office  of  the  sheriff,  where  a  bond  was 

or  demand  the  money  of  the  sheriff  given  before  the  defaults  complained 

until  a  long  time  after  it  had  been  of  were  committed,  if  it  was  executed 

otherwise  applied  by  the  officer.     It  is  by  the  obligors  and  accepted  by  those 

the  sheriff's  duty  to  pay  over  money  to  who  represented  the  state  as  security 

parties  entitled  to  it,  and  no  length  of  for  the  due  collection,  and  accounting 

time  short  of  the  period  prescribed  by  for  the    taxes  due  to  the   state    and 

the  statute  of   limitations  in  making  county.     It  does  not  lie  in  the  mouths 

demands  for  the  money  will  excuse  the  of  the  defendants  to  say  that  the  sheriff 

misapplication  thereof,  and  a  plea  to  should  have  made  it  earlier.    The  delay 

that  effect  is   not  valid.     Bramble  v»  in   the  performance  of   a  continuous 

State,  41  Md.  435.  duty  is  not  a  matter  of  just  complaint 

Tormsr     Jvd^nant  —  Arkamas.  —  No  by  him  on  whom  its  doing  rested.    The 

suit  on  an  official  bond  shall  be  barred  other  party  may  complain;  he  can  not. 

by  any  plea  made  by  any  surety  in  such  Harris  v.  State,  55  Miss.  50. 

bond  of  a  former  judgment  recovered  In  AiOtions  against    Tax  GoUeetors.  — 

thereon  unless  it  be  accompanied  by  an  Plea  of  Pendency  of  Another  Suitin  chan- 

allegation  that  the  sureties  or  some  of  eery  on  the  same  cause  of  action  and 

them  have  been  obliged  to  pay  the  dam-  for  the  same  relief  is  not  good  in  an 

ages  on  such  judgment  or  some  part  action  at  law  on  the  bond  of  a  tax  col- 

thereof  for  the  want  of  such  property  lector  for  money  not  paid  over,  where 

of  the  principal  .whereon  to  levy  the  it  is  clear  that  no  recovery  can  be  had 

same,  or  that  they  will  be.  obliged  to  in    the    first    suit.      Griffin    v.    Levee 

pay  the  same  or  some  part  thereof  for  Com'rs,  71  Miss.  767. 
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of  costs,  officer's  fees  and  expenses,  equal  to  the  sum  for  which  the 
said  defendants  were  liable  by  reason  of  the  said  bond.^ 

Wherefore  said  defendants  ask  that  said  complaint  herein  be  dis- 
missed as  to  them  with  costs  of  this  action. 

John  Robinson^  Attorney  for  Defendants, 

No.  Ill  Nassau  Street,  New  York  City. 
(^Verification.) 

e.  Affldayit  for  Pro  Rata  Distribution.' 

Form  No.  4481. 

City  and  County  of  New  York^  ss. 

Charles  Nelson^  being  duly  sworn,  says  that  an  order  was  duly  made 
on  the  10th  day  of  February^  i8P7,  granting  leave  to  the  deponent 
herein  to  maintain  an  action  on  the  official  bond  of  Robert  Thompson^ 
sheriff  of  the  county  of  New  York^  for  a  breach  of  the  condition  of 

That  Collector  w€Ls  Not  Furnished  with  exercise  of  that  right,  at  the  pleasure 

a  Safe,  and  that  for  safe  keeping  until  of  the  legislature,  without  the  consent 

the  time  of  settlement  should  arrive  he  of  the  sureties.     State  v.  Swinney,  6a 

deposited  the  money  in  a  bank  which  Miss.  39. 

was  considered  entirely   solvent,  but  1.  This  is  a  good  defense  in  an  acdon 

which    subsequently    failed,   wherebv  against  the  sureties;  and  it  is  a  partial 

the  money  was  lost,  does  not  const!-  defense  that  the  difference  between  the 

tute  a  good  defense  in  bar  to  an  action  aggregate  amount  so  paid  or  to  be  paid 

in  tax  collector's  bond.    Like  all  others  and  the  sum  for  which  the  defendant 

depositing  funds  in  a  bank,  the  tax  col-  is  thus  liable  is  less  than  the  amount 

lector  takes  the  risks  involved  in  so  of  the  plaintiff's  demand.     N.  Y.  Code 

doing.     The  Board  of  Levee  Commis-  Civ.  Proc,  g  1884. 

sioners  looks  to  its  office  and  the  latter  S.  If  the  aggregate  amount  in   the 

must  look  to  his  unreliable  or  unfaith-  liabilities  exceeds  the  sum  for  which 

ful  banker.     Griffin  v.  Levee  Com'rs,  the  sureties  are  liable  the  court  must, 

71  Miss.  767.  upon  the  application  of  a  person  who 

Statutory  Extension  of  Time  of  Collee-  has  obtained   leave   to  prosecute  the 

tion  of  Taxes. —  In  an  action  on  the  bond  bond  made  upon  notice  to  the  plain- 

of  a  tax  collector  one  of  the  pleas  of  de-  tiff's  attorney,  in  each  action  then  pend- 

fendants  set  up  the  defense  that:  **  After  ing  upon  the  sheriff's  official  bond  and 

the  signing  of  said  bond  of  said  defend-  in  each   uncollected  judgment  recov- 

ants,   the    said   plaintiff,   without  the  ered  thereupon,  direct  and  provide  for 

consent    of    said    defendants,   on    the  the  distribution  of  the  money  collected 

twelfth  day  of  January,  ^^77^  by  an  act  out  of  the  property  of   the   sureties, 

of  the  legislature  of  the  State  of  Mis-  among  the  persons  in  favor  of  whom 

sissippi,   approved    on    said  day,   and  the  liabilides  have  accrued,  in  propor- 

entitled  '  An  act  to  provide  for  the  col-  tion  to  the  amount  which  each  one  is 

lection  of  the  outstanding  revenue  for  entitled  to   recover,  to  be  ascertained 

the  fiscal  year  1876,'  altered,  changed  by  a  reference  or  in  such  other  man- 

and  extended  the  time  for  the  collection  ner  as  the  court  directs.     For  the  pnr- 

of  taxes  due  the  State  of  Mississippi^  poses  of  the  modon  an  order  may  be 

and  the  county  oi  Holmes,  and  the  time  made  by  a  judge,  forbidding  the  pay- 

for  the  payment  thereof,  by  the  said  ment  to  the  plaintiff,  in  any  action,  of 

Hoskins,  to  the  state  and  county  treas-  the  sum  collected,  or  to  be  collected, 

uries;   whereby  said  defendants  were  by  virtue  of  a  judgment  therein;  but 

released  as  sureties    on    said   bond."  this  section  does  not  authorize  the  court 

This  plea  was  bad.     The  penal   bond  to  compel  a  plaintiff   to  refund  any 

of  the  tax  collector  is  given  with  a  full  money  collected  and  received  by  him 

knowledge  of  the  right  of  the  legisla-  in  good  faith  before  service  of  notice 

ture  to  alter  the  dates  fixed  bv  law  for  of  such  an  order.      N.   Y.  Code  Civ. 

the  collection  of  taxes  and  the  settle-  Proc.,  §  1885. 
ment  of  the  collector,  and  subject  to  the 
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said  bond  in  retaining  money  collected  by  said  sheriff  under  an 
execution,  and  refusing  to  deliver  said  money  to  this  deponent;  that 
upon  said  official  bond  the  following  actions  are  now  pending  by  the 
following  persons  for  the  amounts  set  opposite  their  respective 
names: 

Charles  Sumner  v.  Robert  Thompson;  George  Smithy  plaintiff's 
attorney %19,Ji$0 

George  Jones  v.  Robert  Thompson;  Edward  Randolph^  plain- 
tiff's attorney %S0^000 

William  Robinson  v.  Robert  Thompson;  John  Edwards^  plain- 
tiff's attorney %SfiOO 


and  that  prior  to  the  commencement  of  this  action  a  judgment  on 
said  bond  was  recovered  and  duly  docketed,  and  is  uncollected,  said 
judgment  being  as  follows: 

William    Sheridan    v.    Robert    Thompson;  John  JoneSy    plaintiff's 
attorney,  %J^000. 

And  that  the  aggregate  amount  of  the  liabilities  which  might  be 
or  have  been  recovered  upon  the  said  official  bond  is  at  least  %62y000y 
and  exceeds  the  amount  for  which  the  sureties  on  said  bond  are 
liable,  the  penalty  of  said  bond  being  in  the  sum  of  twenty  thou- 
sand dollars.  Charles  Nelson, 
Sworn  to  before  me  this 

17th  day  of  February, 

iS97. 

John  Smithy 

Notary  Public,  New  York  County. 

8.  Constable's  Bond.^ 

a.  Complaint,  Declaration  of  Petition. 

(1)  Seizing  Goods  of  Plaintiff  Under  Process  against 

Another.* 

1.  Vo  AUsgtttloii  of  ]>0BUUid  on  consta-  4  J.  J.  Marsh.  (Ky.)  298;  Com.  v.  Stock* 

ble  is  necessary  in  a  suit  upon  a  con-  ton,  5  T.  B.  Mon.  (Ky.)  192;  Harris  v, 

stable's  bond  for  failure  to  pay  over  Hanson,  11  Me.  241;  Lowell  v.  Parlcer, 

money  collected  by  him  to  a  justice  of  10  Met.  (Mass.)  309;  Archer  v.  Noble, 

the  peace  within  a  month  after  he  has  3  Me.  418. 

collected  the  same.     Mutzenholster  v,        Btotutory  Bole  of  LUhiUtj.  —  What- 

State,  37  Ind.  457.  ever  may  be  the  rule  apart  from  the 

8.  A  seizure  of  the  goods  of  A  under  statute,  there  can  be  no  doubt  of  the 

color  of  process  against  B  is  official  fact  that,  under  its  influence,  a  sheriff's 

misconduct  in  the  officer  making  the  sureties  are  ordinarily  responsible  for 

seizure,  and  is  a  breach  of  the  condi-  a  trespass  committed  by  him  in  levy- 

tion  of  his  official  bond,  where  the  con-  ing  an  execution  or  attachment,  issued 

dition  is  that  he  will  faithfully  perform  against  one  person,  upon  the  goods  of 

the  duties  of  his  office.     State  v.  Jen-  another  who  is  a  stranger  to  the  pro- 

nings,  4  Ohio  St.  419;  People  v.  Schuy-  cess,  such  an  act  being  one  committed 

ler,  4  N.  Y.  173.    See  also  Skinner  v.  under  color  of  his  office.    Charles  v. 

PUllips,  4  Mass.  75;  Forsythe  v.  Ellis,  Haskins,   11  Iowa  329,  77  Am.  Dec 
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Fonn  No.  448a. 

(Precedent  In  State  v.  Jennings,  4  Ohio  St.  419.) 
[Court  of  Common  Pleas  of  Erie  County,  of  the  Term  of  May^  A.  D, 

The  State  of  OMo^  Erie  County,  ss: 

The  State  of  OhiOy  who  prosecutes  this  action  for  the  use  oi  John 
Story ^  complains  of  Roswell  J,  Jennings^  Alexander  H.  Barber ^  and 
Robert  Cassidy^  in  a  plea  of  debt.  For  that  whereas]^  the  said  Ros- 
well J,  Jennings  was,  to  wit,  on  the  12th  day  of  January y  A.  D.  18^, 
legally  appointed  by  the  trustees  of  Portland  township,  as  a  constable 
in  and  for  said  township,  to  fill  the  vacancy  occasioned  by  the  resig- 
nation of  T  C  Barker y  as  by  the  statute  in  such  case  is  made  and 
provided;  and  said  Jennings ^  so  being  appointed  as  aforesaid,  his  said 
office  of  constable  would  not  expire  until  the  2d  day  of  Aprils  A.  D. 
1845.  And  afterward,  to  wit,  on  the  12ih  day  of  January ^  A.  D. 
1845,  at  said  Erie  county,  the  defendants,  by  their  certain  writing 
obligatory,  sealed  by  their  seals,  and  now  to  the  court  here  shown, 
acknowledged  themselves  to  be  held  and  firmly  bound  unto  the  said 
State  of  Ohio  in  the  sum  of  one  thousand  dollars,  to  the  payment  of 
which,  to  the  plaintiff,  they  had  then  and  there  bound  themselves; 
which  said  writing  obligatory  was,  and  is,  subject  to  a  certain  condi- 
tion thereunder  written,  whereby,  after  reciting  to  the  effect  follow- 
ing, that  whereas  the  said  R,  J.  Jennings  had  been  duly  appointed 
constable,  in  and  for  the  township  of  Portland^  in  the  county  of  Erie^ 
and  State  of  Ohio^  by  the  trustees  of  said  township  of  Portland^  to  fill 
the  vacancy  occasioned  by  the  resignation  of  T  C.  Barker^  late  con- 
stable: Now,  therefore,  if  the  said  Jennings  should  pay  over  all 
moneys  that  might  come  into  his  hands  by  virtue  of  his  said  office, 
and  should  diligently  and  faithfully  perform  all  the  duties  of  said  office 
of  constable,  then  said  obligation  was  to  be  void,  otherwise  to  be  and 
remain  in  full  force.  And  the  said  state  further  avers,  thaty^^«  W. 
Beatty  and  Philander  Gregg  {Rollin  Hubbard^  who  was  also  a  trustee, 
being  absent  from  town),  being  then  and  there  trustees  of  the  said 
township  of  Portland^  did  then  and  there  approve  of  the  said  Alexan- 
der H,  Barber  and  Robert  Cassidy^  as  sureties  of  the  ^\A  Roswell  J, 
Jennings^  in  the  premises  and  of  the  amount  of  said  writing  obligatory; 
and  thereupon  the  said  writing  obligatory,  with  the  condition  aforesaid 
thereunder  written,  was  delivered  by  the  defendants  to,  and  received 
by  the  State  of  Ohio^  as  the  official  bond  of  the  said  Roswell  J.  Jennings^ 
with  the  said  Roswell  J,  Jennings^  with  the  said  Alexander  H,  Barber 
and  Robert  Cassidy^  his  sureties  in  the  premises,  and  then  and  there 
lodged  with  the  clerk  of  said  Portland  township.  And  the  said  State 
of  Ohio  further  avers,  that  afterward,  to  wit,  on  the  Slst  day  of  Janu- 
ary^ A.  D.  18^  (and  before  the  commencement  of  the  suit  herein- 
after mentioned),  at   the  said   county  of  Erie^  one   Gershom  Clark 

148;  State  V.  Conover,  28  N.  J.  L.  224;  adoption  of  the  code   in  Ohio.      Now, 

Lowell  V.  Parker,  10  Met.  (Mass.)  309,  the  pleading  would  be  by  petition  (Ohio 

43  Am.  Dec.  436;  Clark  v.  Lamb,  76  Rev.  St.  (1894),  §  5059),  for  the  formal 

Ala.  406;  Albright  v.  Mills,  86  Ala.  324.  parts  of  which  consult  the  title  Com- 

1.  This  was  a  declaration  prior  to  the  plaints. 
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caused  to  be  issued  from  the  office  of  one  Z  W.  Barker^  then  and 
there  justice  of  the  peace  within  and  for  the  said  township  of  Port- 
land, and  county  of  Erie,  a  certain  writ  of  replevin  directed  to  the 
constable  oi  Portland  to'finshi^,  sealed  with  the  seal  of  said  justice 
of  the  peace,  by  which  said  writ  the  State  of  Ohio  commanded  said 
constable  that,  without  delay,  he  cause  to  be  replevied  unto  said 
Gershom  Clark  certain  goods  and  chattels,  which  one  Charles  Jeffer- 
son wrongfully  detained,  as  was  said,  and  also  summon  the  said 
Charles  Jefferson  to  be  and  appear  before  said  justice,  at  his  office  in 
said  county  of  Erie,  on  the  Sd  day  of  February,  A.  D.  iS^P,  at  one 
o'clock,  P,  M.,  to  answer  to  the  said  Gershom  Clark,  for  the  wrongful 
detention  of  said  goods  and  chattels  —  damages  %25 — and  to  have 
then  and  there  the  said  writ;  and  which  said  writ  was  delivered  to  the 
said  Roswell  J,  Jennings,  the  constable  as  aforesaid  of  said  township, 
to  wit,  on  the  Slst  day  of  January,  A.  D.  18-^,  at  said  Erie  county,  to 
be  executed  according  to  law.  And  the  said  state  further  saith  that 
the  said  Jennings,  so  being  constable  as  aforesaid,  and  having  then 
and  there  said  writ  as  aforesaid,  and  to  be  executed  as  aforesaid,  did 
not,  nor  would  execute  said  writ,  according  to  law,  or  replevy  the  said 
goods  and  chattels,  so  detained  by  the  said  Charles  Jefferson,  as  afore- 
said, but  on  the  contrary  thereof,  to  wit,  on  the  Slst  day  of  January, 
A.  D.  1 8.^, at  said  county  of  Erie,  the  said  Jennings  then  and  there  being 
constable  as  aforesaid,  carelessly,  unfaithfully,  wrongfully,  and  unlaw- 
fully took  from  the  said  John  Story  certain  goods  and  chattels,  to 
wit,  one  two-horse  wagon,  two  harnesses  and  two  horses,  which 
were  then  and  there  the  property  of  the  said  John  Story,  and 
of  great  value,  to  wit,  of  the  value  of  two  hundred  dollars,  said  Jen- 
nings then  and  there  being  constable  as  aforesaid,  and  acting,  as  he 
claimed,  by  virtue  of  the  said  writ  of  replevin;  and  the  said  John 
Story  having  then  and  there,  by  reason  of  the  misconduct  of  the  said 
Jennings,  constable  as  aforesaid,  sustained  great  damage,  to  wit,  the 
damage  of  two  hundred  dollars,  did  afterward,  to  wit,  on  the  9th  day 
of  February,  A.  D.  \ZJfi,  at  said  Erie  county,  commence  and  prose- 
cute an  action  of  trespass  against  the  said  Roswell  J,  Jennings,  before 
one  John  M,  Brown,  a  justice  of  the  peace  within  and  for  the  said 
township  of  Portland,  to  recover  his  reasonable  damages,  sustained 
by  him  by  reason  of  the  said  Roswell  J.  Jennings*  misconduct,  in  his 
said  office  of  constable,  in  taking  from  him,  wrongfully  and  unlaw- 
fully, his  property  as  aforesaid;  and  such  proceedings  were  had  in 
said  action  that  the  said  John  Story  afterward,  to  wit,  on  the  17th 
day  of  February,  A.  D,  18-^,  by  the  consideration  and  judgment  of 
the  said  justice,  recovered  of  the  said  Roswell  J.  Jennings  the  sum 
of  seventy-five  dollars,  which  was  adjudged  to  the  said  John  Story,  by 
the  said  justice's  court,  for  his  damages,  by  him  sustained,  for  the 
misconduct  of  the  said  Roswell  J,  Jennings  as  constable,  as  aforesaid, 
in  taking  from  him  his  property  as  aforesaid,  and  also  %5.S8  1-2,  his 
costs,  etc.,  as  by  the  record  and  proceedings  of  said  court,  duly  authen- 
ticated, and  now  to  the  court  here  shown,  will  more  fully  appear;  upon 
which  said  last  mentioned  judgment  an  execution  has  been  issued 
and  returned,  March  1,  iS^P,  no  goods  and  chattels  found  whereon 
,  to  levy;   and  which  said  judgment  also  remains  wholly  unpaid  and 
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unsatisfied  to  the  said  John  Story ^  to  wit,  on,  etCy  of  all  of  which 
said  premises  the  said  Alexander  H,  Barber  and  Robert  Cassidy  after- 
ward, and  before  the  commencement  of  this  suit,  had  notice,  to  wit, 
on  the  21st  day  of  May^  A.  D.  i8^,  at  said  Erie  county,  and  were  then 
and  there  requested  by  the  said  John  Story  to  pay  the  said  damages 
last  mentioned,  etCy  so  recovered  by  the  plaintiff,  which  they,  and 
each  of  them,  refused  to  do.  And  so  the  State  of  Ohio  in  fact  says, 
that  the  said  Roswell  /.  Jennings  did  not  diligently  and  faithfully 
discharge  the  duties  of  his  said  office  of  constable,  during  his  term 
of  office  aforesaid,  and  the  said  John  Story ^  for  whose  use  this  suit  is 
brought,  hath  been  injured,  as  aforesaid,  by  the  misconduct  in  office 
of  the  said  Roswell  J,  Jennings^  whereby  an  action  hath  accrued  to 
the  State  of  Ohio^  to  demand  and  have  of  and  from  the  defendants  in 
this  suit  the  said  sum  of  one  thousand  dollars.  Yet  the  defendants 
have  not,  nor  hath  either  of  them,  paid  the  same,  or  any  part 
thereof,  to  the  damage  of  the  said  State  of  Ohio  of  one  hundred 
dollars;  and  thereupon  the  state  sues,  etc.  And  the  said  State  of 
OhiOy  who  sues  as  aforesaid,  brings  into  court  here  a  copy  of  the  said 
writing  obligatory,  with  a  copy  of  the  aforesaid  condition  thereof 
thereunder  written,  which  are  duly  certified  by  Jacob  Hoornbecky  the 
clerk  of  the  said  township  of  Portland^  to  be  true  copies  of  the  said 
writing  obligatory  and  condition,  lodged  with  and  held  by  him.^ 

\H,  Goodwin^  Plaintiff*s  Attorney.] 

(2)  For  Failure  to  Sell  and  Collect.* 

Form  No.  4483. 

{Caption  and  commencement  as  in  Form  No.  4366.) 

To  which  said  writing  obligatory  a  condition  was  and  is  annexed, 
to  the  effect  following,  to  wit:  that  whereas  the  said  William  Adam 
was  duly  elected  and  qualified  a  constable  of  the  county  of  Albemarle^ 

for  the  magisterial  district  of  ,  in  the  said  county,  for  two 

years,  from  tht  first  day  ofy«^,  in  the  year  i8P5,  if  the  said  William 
Adam  should  faithfully  discharge  the  duties  of  his  said  office  during 
the  time  of  his  continuance  therein,  then  the  said  writing  obligatory 
was  to  be  void,  otherwise  to  remain  in  full  force  and  virtue.  And 
the  said  plaintiff  avers  that  the  said  William  Adam  did  not  observe, 
fulfil,  and  perform  the  said  condition  of  the  said  writing  obligatory, 
but  therein  wholly  failed  and  made  default;  and  for  assigning  more 

1.  The  original  action  was  debt  on  a  der  a  distress  for  rent  see  i  Robinson's 

consuble's  official  bond.    Upon  general  F.  (Va.)  460.     Consult  Va.  Code  (1887), 

demurrer  to  the  declaration,  the  Com-  g  180,  relating  to  suits  upon  official 

mon  Pleas  sustained  the  demurrer  and  bonds.     See  also  Sangster  v.  Com.,  17 

gave  judgment  for  defendants,  which  Gratt.  (Va.)  136. 

on  error  was   by  the   District  Court       Podtiva   Allegattoos.  —  In   an  action 

affirmed.    But  the  Supreme  Court  re-  on  a  constable's  bond  for  failing  to  pay 

versed,  the  judgment  of  the  common  over  money  collected  upon  fee  bills,  an 

pleas  and  district  courts  and  awarded  a  averment  that  the  plaintiff  "believes 

writ  of  procedendo.    State  v.  Jennings,  said  T.  has  collected  the  money  there- 

4  Ohio  St.  419.  on  "  is  insufficient.     There  should  be  a 

S.  For  precedent  of  declaration  on  positive  averment.    Walters  v.  China* 

consuble's  bond  for  breach  of  duty  un-  i  Mete.  (Ky.)  499. 
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particularly  a  breach  of  condition  of  the  said  writing  obligatory,  the 
said  plaintiff  says  that,  after  the  said  bond  was  entered  into  and  ac- 
knowledged as  aforesaid,  to  wit,  on  the  fBd  daj  of  September,  i8P5,  in 
the  said  county  of  AlbemarUy  the  said  John  Ray  made  affidavit  accord- 
ing to  the  law  before  one  Richard  Watson^  then  and  there  being  a  jus- 
tice of  the  peace  in  and  for  the  said  county,  that  one  David  Lane  "^k^ 
justly  indebted  to  him  in  the  sum  of  four  hundred  dollars,  with  law- 
ful interest  thereon  from  the  1st  day  of  August^  i8P4>  until  paid,  for 
4me  year's  rent,  due  and  in  arrear,  reserved  upon  contract  for  certain 
premises  situated  in  the  said  county  of  Albemarle^  and  thereupon 
obtained  from  the  said  Richard  Watson^  a  warrant  of  distress,  directed 
to  any  constable  of  the  said  county,  commanding  that  of  the  goods 
and  chattels  of  the  said  David  Lane^  in  and  upon  the  said  premises,  or 
not  removed  therefrom  more  than  thirty  days,  there  should  be  dis- 
trained sufficient  to  satisfy  the  said  arrears  of  rent,  with  interest 
thereon  as  aforesaid;  which  said  warrant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  was  delivered  to  the  said  William  Adam^ 
as  constable  as  aforesaid;  and  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  by  authority  and  in  pursuance  of  the  said  warrant, 
divers  goods  and  chattels  of  the  said  David  Lane^  of  great  value,  to 
wit,  of  the  value  of  six  hundred  dollars,  found  on  the  said  premises, 
were  by  the  said  William  Adam^  as  constable  as  aforesaid,  duly  and 
lawfully  distrained  and  levied  upon  in  order  to  satisfy  the  said  arrears 
of  rent,  with  interest  as  aforesaid;  by  reason  whereof  it  became  and 
was  the  duty  of  the  said  William  Adam^  as  constable  as  aforesaid,  to 
sell  the  said  goods,  or  so  much  thereof  as  should  be  necessary,  at 
public  auction  for  cash,  after  giving  due  and  lawful  public  notice 
thereof.  And  the  said  plaintiff  avers  that  the  said  William  Adam^ 
constable  as  aforesaid,  did  not,  in  a  reasonable  time,  proceed  to  sell 
according  to  law  all  the  goods  and  chattels  so  distrained  and  levied 
upon,  but  neglected  and  failed  to  sell  certain  of  such  goods  and 
chattels  of  great  value,  to  wit,  of  the  value  of  four  hundred  dollars, 
which  were  necessary  and  ought  to  have  been  sold,  whereby  and  by 
reason  of  such  neglect  and  failure  there  remains  unpaid  of  the  said 
rent  a  large  sum,  to  wit,  the  sum  of  two  hundred  dollars,  which  might 
and  would  have  been  paid  but  for  the  said  neglect  and  failure  of  the 
said  William  Adam^  constable  as  aforesaid.  And  the  said  plaintiff, 
for  assigning  a  further  breach  of  the  said  condition  of  the  said  writing 
obligatory,  says  that  after  the  execution  thereof,  to  wit,  on  the  2d 
day  of  September^  iS9Sy  the  said  fohn  Ray  gave  into  the  hands  of  the 
said  William  Adam  to  collect,  as  such  constable  as  aforesaid,  divers 
claims,  which  the  said  /ohn  Ray  then  had  against  certain  persons, 
and  which  were  justly  due  and  payable  to  him  from  them  respect- 
ively, to  wit :  $160  from  Charles  Smithy  with  interest  from  May  1^ 
i8P^;  %100  from  George  Jones ^  with  interest  from  May  i,  i8P^  ;  and 
%^0  from  Alexander  Clark^  with  interest  from  October  1,  i8P4, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  to  the  sum 
oi  five  hundred  dollars,  and  bearing  interest  respectively  aforesaid ; 
for  which  said  claims  the  said  William  Adam^  constable  as  aforesaid, 
then  gave  his  receipt  in  writing,  dated  on  the  said  S^dday  of  September, 
i8P5,  and  signed  by  him  in  his  official  character.    And  the  said  plain- 
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tiff  says  that  the  said  claims  might  have  been  collected  by  the  said 
William  Adam^  as  such  constable  as  aforesaid,  and  each  and  ail  of 
them  were  by  him  collected  and  received,  together  with  the  interest 
aforesaid  thereon,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  to  the  sum  oi  five  hundred  and  twenty-two  doWdus,  which  said 
sum  of  five  hundred  and  twenty-two  dollars,  and  every  part  thereof, 
the  said  William  Adam^  as  constable  as  aforesaid,  although  often 
requested,  has  always  hitherto  failed  and  refused  to  pay  to  the  said 
John  Ray ^  and  still  does  fail  and  refuse,  nor  has  any  other  person  paid 
the  same,  or  any  part  thereof  for  him.  And  so  the  said  plaintiff  says 
that,  by  reason  of  the  breaches  of  the  condition  of  the  said  writing 
obligatory,  so  above  assigned  as  aforesaid,  the  said  writing  obliga- 
tory became  and  was  forfeited,  and*  thereby  an  action  has  accrued 
to  the  said  plaintiff  to  have  and  demand  of  the  said  defendants  the 
sum  of  two  thousand  dollars  first  above  demanded. 
Yet  the  said  defendants,  although  (concluding  as  in  Form  No.  4366), 

(8)  For  Sale  Destroying  Plaintiff's  Lien  for  Rent. 

Form  No.  4484. 

(Precedent  in  Coach  v,  Davidson,  109  Ala.  315.) 
[T.  Jf.  Davidson^  plaintiff, "j 

W.  T,  cJlfr/p.  Gibson,  y""  ^^^  aVa^//  Court  of^Z^r^iy.  County, 

a  N.  Roberson,  and  C.  ^^'°^'  '^^'J 

W,  Lindsay^  defendants.  J 

The  plaintiff  claims  of  the  defendants  the  sum  of  one  hundred  and 
thirty-seven  and  90-100  dollars  as  damages,  for  that  whereas,  on  the 
filst  day  of  December^  i8Pi,  W,  F,  Porter  rented  from  the  plaintiff 
one  brick  storehouse  in  the  town  of  Hillsboro^  Lawrence  County,  Ala- 
bama^ for  a  term  of  one  year,  said  contract  of  renting  beginning  on 
November  i,  \%d%y  which  said  contract  is  evidenced  by  a  note  exe- 
cuted by  the  said  W.  F.  Porter  on  the  ftlst  day  of  December ^  iS91, 
and  payable  on  the  1st  day  of  November,  iS9id;  and  whereas,  before 
said  rents  were  paid,  and  while  the  said  sum  of  one  hundred  and  thirty- 
seven  and  90-100  dollars,  as  rents  aforesaid,  was  due  plaintiff  by  the 
said  W.  F.  Porter,  and  while  the  said  W,  F,  Porter  was  the  tenant  of 
the  plaintiff  and  in  the  actual  occupancy  of  said  brick  storehouse, 
said  W,  T  Couch,  who  was  a  constable  of  beat  No.  1  in  Lawrence 
County,  under  color  of  his  office,  he  heretofore  having  given  bond 
with  the  said  J.  P.  Gibson,  C,  N.  Roberson  and  C  W,  Lindsay  as  his 
sureties,  which  bond  is  in  words  and  figures  as  follows,  to  wit  (jetting 
out  constable's  bond  regularly  made  and  executed),  did  on  or  about  the 
7th  day  of  November,  iB9£,  levy  an  execution  from  the  justice's  court 
of  beat  No,  1,  in  Lawrence  County,  Alabama,  on  a  stock  of  goods  of 
general  merchandise,  the  property  of  the  said  W,  F,  Porter^  which 
said  goods  were  on  the  premises  and  in  the  said  brick  storehouse  of 
the  plaintiff,  and  in  the  possession  of  the  said  W.  F.  Porter  as  tenant 
of  plaintiff  as  aforesaid;  and,  whereas,  by  virtue  of  the  levy,  the 
said  W,  T.  Couch,  as  constable  as  aforesaid,  under  color  of  his  office^ 
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knowing  that  sdd  W.  F,  Porter  was  the  tenant  of  plaintiff,  and  that 
said  rent  note  above  described  was  due  and  unpaid,  did  on  the  Ytth 
day  of  November^  i8Pj?,  sell  at  public  outcry  the  stock  of  general  mer- 
chandise above  referred  to,  to  divers  persons,  whereby  the  plaintiff's 
lien  for  rent  was  lost  and  destroyed,  to  his  damage  one  hundred  and 
thirty-seven  and  90-100  dollars.  The  plaintiff  claims  of  the  defendants 
the  further  sum  of  two  hundred  and  twenty-two  and  90-100  dollars  dam- 
ages, as  follows:  Whereas,  W.  F.Porter  was  the  tenant  of  plaintiff 
under  contract  commencing  on  the  1st  day  of  November,  i8Pi,  by  which 
contract  he  became  liable  to  plaintiff  for  the  sum  of  one  hundred  and 
thirty-seven  and  90-100  dollars  as  rent  for  one  brick  storehouse  in  the 
town  of  Hillsboro^  Lawrence  County,  Alabama^  and  while  said  tenancy 
existed  and  said  rents  were  unpaid,  and  the  said  W,  F.  Porter^  as 
tenant  of  plaintiff,  was  in  the  actual  occupancy  of  said  brick  store- 
house, W.  T  Couchy  as  constable  of  beat  No,  1  in  Lawrence  County, 
Alabama^  under  color  of  his  office,  and  with  full  knowledge  that  said 
W,  F,  Porter  was  the  tenant  of  the  plaintiff,  and  that  said  rents  were 
due  and  unpaid,  under  an  execution  from  the  justice's  court  of  beat 
No.  1  in  Lawrence  County,  Alabama^  took  possession  of  a  stock  of  gen- 
eral merchandise,  the  property  of  said  W.  F,  Porter^  then  in  the  said 
brick  storehouse  of  plaintiff;  and  whereas,  by  virtue  of  said  execu- 
tion, the  said  W.  T  Couch^  as  constable  aforesaid,  on  the  17th  day  of 
November y  iZ92,  sold  at  auction  said  stock  of  general  merchandise  on 
which  plaintiff  had  a  lien  for  rent,  to  divers  persons;  and  plaintiff 
avers  that  by  the  wrongful  acts  of  the  said  W.  T.  Couch^  as  said 
constable,  plaintiff's  lien  was  destroyed,  to  plaintiff's  damage;  and 
whereas,  by  reason  of  defendant's  wrongful  acts,  it  became  neces- 
sary for  plaintiff  to  employ  attorneys  to  prosecute  this  suit,  and  to 
incur  traveling  and  other  expenses  in  attending  court,  which  said 
attorney's  fees  and  traveling  and  other  necessary  expenses  are,  in 
amount,  seventy-five  dollars.  Plaintiff  alleges  that  said  wrongful  acts 
were  done  by  said  W.  T.  Couch  as  constable  of  beat  No,  1  in  Lawrence 
County,  Alabama^  and  that  said  W,  T  Couch  had  given  bond,  with 
J.  P.  Gibson^  C  N,  Roberson  and  C.  W.  Lindsay  as  his  sureties,  for  the 
faithful  performance  of  his  duty  as  constable  for  said  beat  No,  1  in 
Lawrence  County,  Alabama^  which  said  bond  is  in  words  and  figures 
as  follows,  to-wit  (setting  out  said  bond).  Plaintiff  alleges  that  said 
act  of  the  said  W,  T,  Couch,  as  constable  of  beat  No.  i,  Lawrence 
County,  Alabama,  aforesaid,  was  a  breach  of  his  said  bond,  to  the 
damage  of  plaintiff  in  the  sum  of  two  hundred  and  twenty-two  and 
90-100  dollars.     Hence  he  brings  this  his  suit.^ 

[Kink  and  Almon,  attorneys  for  plaintiff.] 

1.  The  complaint  allege    properly  sufficiently  shown.     Couch  v,  David* 

the  facts  necessary  to  the  existence  of  son,  109  Ala.  315. 

plaintiff's  lien,  as  a  landlord  upon  the  Defendant  demurred  to  the  complaint 

goods  of  the  tenant,  in  the  house  leased,  on  nine  grounds,  all  of  which  were 

and  that  the  defendant  Couch,  with  no-  properly  overruled,  which  ruling  was 

tice  of  the  plaintiff's  lien,  levied  upon  sustained    on    appeal.       Defendant's 

and  sold  the  goods  under  execution  in  pleas,  numbered  i,  2,  3,  4,  5,  6,  8  and 

his  hands  against  the  tenant,  whereby  10,  are  set  out  in  the  reported  case, 

the   plaintiff^s  Hen  was  lost  and  de-  Demurrer  to  the  second  plea  was  prop- 

stroyed.     The  breach  of  the  bond  is  erly  sustained;  and  pleas  3,  4,  5,  6,  S 
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(4)  For  False  Arrest.^ 


Form  No.  4485. 
(Precedent  in  Clancy  v.  Ken  worthy,  74  Iowa  741.) 

[In  the  District  court  at  Mahaska  County,  Icwa.    Term,  18 — . 

John  Clancy^  plaintiff,       "j 

/.  C.  Kenworthy,  John  Fen    \  ^«^^'^^- 
and  Richard Den^  defendants.  J 

Plaintiff  states:]  That  on  or  about  the  nineteenth  day  of  Septetn- 
ber^  iS85y  the  saidyi  C.  Kenworthy,  as  said  constable,  undercolor  and 
by  virtue  of  his  said  office  and  his  official  position,  did  maliciously, 
unlawfully,  and  without  reasonable  or  probable  cause,  and  without 
warrant  or  any  process  of  any  court,  arrest  the  plaintiff,  and  incar- 
cerate him  in  the  jail  of  said  county,  and  keep  him  confined  there 
for  the  space  of  about  twelve  hours,  and  during  one  night;  that  at 
the  time  of  said  arrest  the  said  defendant,  under  pretense  of  neces- 
sity in  order  to  accomplish  said  arrest,  did,  without  any  cause  or 
provocation,  and  without  reasonable  or  probable  cause  therefor,  bru- 
tally, oppressively,  maliciously  and  unlawfully  strike,  beat,  bruise 
and  wound  with  a  club  the  said  plaintiff  on  the  head,  and  severely 
injure  and  cut  the  head  of  the  plaintiff,  and  cause  him  great  bodily 
and  mental  pain  and  suffering;  that,  after  he  had  so  arrested  and 
stricken  and  wounded  the  plaintiff,  the  said  defendant  placed  and 
incarcerated  the  plaintiff  in  said  jail  as  aforesaid,  without  having  or 
procuring  any  care  or  attention  or  medical  treatment  to  be  given  to 
the  plaintiff,  or  the  wounds  thus  made  and  inflicted  upon  him, 
although  the  plaintiff  was  badly  cut  about  and  upon  the  head,  and 
bleeding  and  suffering  severely,  but  left  plaintiff  in  said  jail  until 
the  following  day  before  said  wound  was  dressed;  that  afterwards 
and  while  the  said  defendant  still  had  the  said  plaintiff  in  custody, 
to-wit,  September  Hy  1S86,  the  said  Kenworthy  claimed  that  he  arrested 
the  plaintiff  because  he  found  him  in  a  state  of  intoxication,  and  filed 
an  information  against  plaintiff  charging  him  with  said  offense  before 
one  E,  D,  McNetlam^  a  justice  of  the  peace  in  and  for  said  county, 
and  prosecuted  the  plaintiff  on  said  information  for  said  crime;  that 
the  said  prosecution  is  at  an  end,  and  the  plaintiff  has  been  duly 

and  10,  not  presenting  a  single  ele-  virtue  of  his  said  office  and  his  official 
ment  of  a  valid  defense,  were  properly  position,  did  falsely,  wantonly  and 
stricken  from  the  files  on  motion.  The  wrongfully,  and  without  reasonable  or 
case  was  tried  upon  general  issue,  probable  cause,  and  without  warrant  or 
Judgment  for  plaintifif  was  affirmed  on  any  process  of  any  court,  arrest  plain- 
appeal.  Couch  V,  Davidson,  109  Ala.  tin  and  held  and  detained  him  contrary 
313.  to  law,  *  *  *  and  by  said  arrest 
1.  On  MftTthfrVf  Bond,  conditioned  that  did  cause  said  plaintiff  great  bodily  and 
the  marshal  will  '*  faithfully  and  impar-  mental  pain  and  suffering  and  anguish 
tially,  without  fear,  favor,  fraud  or  op-  of  mind."  The  arrest  being  in  the  line 
pression,  discharge  all  the  duties  now  of  the  official  duty  of  the  marshal, 
or  hereafter  required  of  his  office  by  though  illegal  because  in  excess  of  the 
law,"  the  breach  alleged  was  that  the  duty,  was  a  breach  of  the  condition  of 
marshal  on  December  14, 1890,  and  the  the  bond.  Yount  v.  Carney,  91  Iowa 
day  following,  **  under  color  and  by  559- 
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acquitted  of  said  charge;  that  the  said  charge  and  information  so 
made  and  filed,  and  said  prosecution  by  said  defendant,  was  false, 
malicious,  and  without  reasonable  or  probable  cause,  and  was  done 
by  said  defendant  for  the  purpose  of  attempting  to  cover  up  and 
justify  his  offensive  and  malicious  acts  and  conduct  in  arresting  and 
beating  the  plaintiff  as  aforesaid,  and  harassing,  annoying  and 
oppressing  the  plaintiff.^  ICAllegation  of  damage^  demand  for  Judg- 
ment and  signature  of  plaintiffs  s  attorney^ 

(5)   For  Keeping  Property  until  Purchaser  Fulfilled 

Conditions  op  Mortgage. 

Fonn  No.  4486, 

M^^l^"S::iy.  \  -•       1°  '^«  «--•'  court. Term.  i«^. 

The  State  of  Indiana^  on  the  relation^ 

of  EUa  McHugh, 

against 

Albert  G.  McDaniel, Ashley 

and Kyle, 

Plaintiff  complains  of  the  defendants  and  says: 

I.  That,  in  i8^£,  Albert  G.  Mc Daniel  was  duly  elected  constable 
in  and  for  the  township  of  Clarky  in  Montgomery  county,  and  was 
duly  commissioned  and  qualified. 

II.  That  on  the  lOih  day  oi  Aprils  iS8^,  he  executed  his  bond,  as 

such    constable,    to   the    State    of  Indiana^  with Ashley  and 

Kyle  as  sureties,  in  the  penal  sum  of  %ly600^  a  copy  of  which 

bond  is  filed  with  this  complaint  and  made  a  part  thereof,  marked 
Exhibit  A, 

Ilf.  That  the  bond  is  conditioned,  amongst  other  things,  that 
the  said  McDaniel  will  duly,  honestly  and  faithfully  discharge  and 
perform  all  and  singular  his  duties  as  such  constable  during  his  con- 
tinuance in  office,  in  all  things  agreeable  to  law. 

IV.  That  on  the  Sd  day  of  October^  iSSS,  one  Michael  W.  Lane  exe- 
cuted to  the  relatrix  his  note  for  the  sum  of  ^1^500,  due  and  payable 
ime  year  after  the  date  thereof,  with  six  per  cent,  interest  and  attor- 
ney's fees,  and  at  the  same  time  said  Zane  executed  to  the  relatrix 
his  chattel  mortgage  to  secure  the  payment  of  said  note,  which  chat- 
tel mortgage  was  duly  acknowledged  and  recorded,  within  Un  days 
after  its  execution,  in  the  recorder's  office  of  Montgomery  county, 
where  said  mortgagor  then  resided. 

V.  That  the  following  property  was  set  out  and  described  in  said 

!•  The  plaintiff  brought  suit  on  the  of  the  constable;  that  the  arrest  was 

official  bond  of  a  constable;  judgment  made  under  color  and  by  virtue  of  his 

was   for  the   plaintiff,  and  defendants  office;  that  it  was  unlawful  and  oppress- 

appealed,    resulting  in   an   affirmance  ively  made,  without  probable  cause, 

of    the    District    Court.     The  petition  and  that  he  partially,  fraudulently  and 

alleged  a  sufficient  cause  of  action.     It  oppressively  discharged  the  duties  of 

alleged    the    official    character  of  the  his  office  in  arresting  the  plaintiff.  This 

principal    defendant;    that  the  arrest  is  a  clear  violation  of  the  condition  of 

was  made  in  the  discharge  of  the  office  the  bond. 
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mortgage,  to  wit:  Sixty- five  acres  of  corn  standing  and  growing  in 
the  field  on  the  farm  of  saidZ^^,  in  saXd  Montgomery  county;  seven 
hundred  bushels  of  corn  in  the  crib  on  the  said  farm  of  Lan€\  two 
black  mares,  one  seven  and  the  other  eight  years  old;  one  light  brown 
colt,  three  years  old. 

VI.  That  said  property  was  to  remain  in  the  possession  of  the 
mortgagor  until  said  note  became  due,  or  if  the  property  should  be 
levied  upon  by  virtue  of  an  execution  from  any  court,  the  mortgagee 
should  have  the  right  to  take  immediate  and  unconditional  posses- 
sion of  the  same  for  her  own  use. 

VII.  That  afterwards,  to  wit,  on  the  8th  day  of  October,  iS83y  one 
Scott  commenced  suit  against  said  Michael  W,  Lane  before  a  justice 
of  the  peace  of  said  Clark  township,  on  a  note  and  account  against 
said  Lane,  and  filed  his  affidavit  and  bond  for  an  attachment;  that 
one  Rapj[>  also  filed  his  complaint,  affidavit  and  bond  for  attachment 
with  said  justice,  and  thereupon  said  justice  duly  issued  a  writ  of 
attachment  and' delivered  the  same  to  said  McDaniel,  as  such  con- 
stable, and  said  McDaniel,  as  such  constable,  levied  the  writ  of 
attachment  on  the  said  property  described  in  said  chattel  mortgage. 

VIII.  That,  on  the  26th  day  of  October,  iSSS,  said  cause  came  on 
for  trial  before  said  justice  of  the  peace,  and  then  and  there  said 
justice  rendered  a  judgment  in  favor  of  Scott  against  Lane  for 
^14S.65  and  costs,  also  in  favor  of  Rapp  against  Lane  for  $192.50  and 
costs  taxed  at  $17,  and  accruing  costs,  and  ordered  said  attached 
property  to  be  sold  by  said  constable,  the  same  being  said  mort- 
gaged property. 

IX.  That  afterwards  said  justice  issued  an  order  for  the  sale  of  said 
attached  property,  commanding  the  same  to  be  sold  as  upon  execu- 
tion and  delivered  the  same  to  said  McDaniel,  as  such  constable. 

X.  That,  on  the  10th  day  of  November,  iSSS,  said  McDaniel,  as  said 
constable,  sold  ^  said  mortgaged  property  to  divers  persons,  and  then 
and  there  delivered  the  same  to  said  several  purchasers  at  said  sale 
without  requiring  them  to  perform  and  comply  with  the  terms  of 
said  chattel  mortgage,  but  then  and  there  unlawfully,  negligently 
and  carelessly,  and  without  any  regard  to  the  conditions  of  his 
bond,  and  in  breach  thereof,  and  disregarding  his- duty  as  constable, 
then  and  there  diverted  the  same  from  the  security  and  payment  of 
said  note  so  executed  by  said  Lane  to  relatrix,  to  her  damage  in  the 
sum  of  $1,500. 

XI.  That  an  action  has  accrued  to  the  plaintiff  against  said  defend- 
ants for  the  breach  of  said  bond  in  this:  That  said  constable  failed, 
neglected  and  refused  to  require  said  purchasers  of  said  mortgaged 
property  at  said  constable's  sale  to  comply  with  the  conditions  of 
said  mortgage,  and  without  authority  of  law  delivered  said  attached 
property  described  in  said  mortgage  to  the  several  purchasers  at  said 
sale,  and  then  and  thereby  diverted  the  same  from  the  payment  of 


1.  After  describing  the  mortgaged  afterwards  sold  it.    It  affirmatively  ap- 

property,  the  allegations  of  the  com-  peared  that  he  levied  upon  and  sold 

plaint  were  that  the  constable  levied  all  the  mortgaged  property.    McDaniel 

upon    the    mortgaged    property,    and  v.  State,  Ii8  Ind.  239. 
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said  mortgage   debt.^     {Prayer  for  Judgment  and  signature  of  plaii^ 
tiff's  attorney.) 

b.  Answer. 

Ponn  No.  4487. 
(Precedent  in  Butt  v.  Green,  39  Ohio  St.  668. )* 

^^TJ^l'S county.  \  -  ^  '»»<=  •^"/-^  Court. 

Samuel  F.  Green^  plaintiff,  ^ 

against 
Christian  J.  Butt,  Francis  }•  Answer.] 

M.  Kent  and  Joseph  W- 

Kempy  defendants. 

Said  Christian  J.  Butt^  Francis  M,  Kemp  and  Joseph  W.  Kemp^  de- 
fendants, for  answer  herein,  aver  that  said  case  against  said  Green^ 
before  said  magistrate,  being  set  for  trial,  said  Green,  without  notice 
to  the  plaintiff  therein,  for  the  purpose  of  obtaining  time  to  dimin- 
ish his  property  and  to  incumber  the  same  so  that  it  might  not  be 
liable  to  be  taken  in  execution,  procured  a  continuance  of  said  case 
until  y^fwary  20^  i87^;  that  on  the  day  before  said  trial,  to  wit,  on 
January  19,  iS76y  said  Green  proceeded  to  place  fictitious  chattel 
mortgages  upon  his  personal  property,  one  for  ^70.53  to  one  Louis 
Green,  his  son,  a  minor,  and  one  to  Bryce  &*  Weber  for  %t20\  that 
said  mortgages  were  given  by  said  plaintiff  for  the  purpose  of  pre- 
venting said  property  being  taken  on  execution  and  sold  for  the  sat- 
isfaction of  said  judgment;^  that  having  duly  received  said  execu- 
tion, said  constable,  at  the  residence  of  plaintiff  Green,  and  in  his 
presence,  on  January  21y  iS76,  levied  the  same  on  said  horse  Mike^ 
and  took  the  said  horse  away;  that  said  plaintiff  then  demanded 
**the  exemptions  allowed  him  by  law,"  and  in  lieu  of  a  homestead, 
but  did  not  select  any  particular  property,  or  ask  that  any  chattel 
property  be  set  off  to  him;  that  said  constable  then  notified  said 
Green  that  he  would  have  an  appraisement  and  would  duly  set  off  to 
him  all  the  exemptions  he  was  entitled  to,  at  the  residence  of  said 

1.  The  action  was  by  the  state  on  the  gagee    has    actually    sustained.     Mc- 

relation  of  the  appellee  against  the  ap-  Daniel  v.  State,  118  Ind.  239. 

pellants   upon  constable's    bond.      A  S.  Plaintiff's    general    demurrer    to 

demurrer  to  the  complaint  for  want  of  this  answer  was  sustained  by  the  Su- 

facts  was  properly  overruled   by    the  perior  Court,  but  the  Supreme  Court 

lower  court.     The  second,   third  and  reversed  the  case  because  of  the  error 

fifth  paragraphs  of  the  defendant's  an-  in  sustaining  the  demurrer, 

swer  are  set  out  in  the  report  of  the  8.  The  allegations  of  the  answer,  in 

case,   which  were  demurred    to,    and  reference  to  the  conduct  of  Green   in 

the  demurrer  properly  sustained.     Mc-  obtaining  a  continuance  of  the  origi- 

Daniel  v.  State,  118  Ind.  239.  nal  action  brought  by  Young  against 

If  after  sale  on  execution  the  mort-  him,  and  the  placing  of  fictitious  chat- 
gaged  property  is  in  such  situation  that  tel  mortgages  upon  his  property  the 
the  mortgagee  may  still  pursue  it  and  day  before  the  magistrate  rendered 
subject  it  to  his  mortgage,  he  is  bound  judgment  in  the  case  in  favor  of 
to  do  so,  and  in  such  case  the  officer  is  Young,  are  not  regarded  as  material, 
liable  only  for  the  damages  the  mort-  and   may  be   rejected  as  surplusage. 
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Greeny  at  noon,  on  the  $5fA  day  o(  J^anuary^  iS76y  which  time  was 
chosen  by  plaintiff  for  that  purpose,  and  agreed  upon  by  plaintiff 
and  said  constable,  at  which  time  and  place  plaintiff  agreed  to  be 
present;  that  at  said  time  and  place  said  constable  attended,  with 
twQ  qualified  appraisers  whom  he  had  summoned,  but  that  said  plain- 
tiff did  not  appear,  but  purposely  absented  himself,  that  said  con- 
stable, after  waiting  a  reasonable  time  and  then  vainly  endeavoring 
to  find  plaintiff  to  enable  him  to  witness  such  appraisement  and 
make  what  selections  he  might  be  entitled  to,  forthwith  did  set  off  to 
plaintiff  of  his  chattels,  the  property  set  forth  in  exhibit  **  /4  "  hereto 
appended,  which  was  then  duly  appraised  at  the  value  given,  amount- 
ing in  the  aggregate  to  %8SJ^60y  exclusive  of  said  horse  Mike\  that 
said  chattels  were  all  the  exemptions  to  which  plaintiff  was  entitled. 

Defendants  aver  that  after  said  articles  had  been  so  set  off  and 
appraised,  to  wit,  on  the  night  of  January  26thy  and  on  the  6th  of 
February  following,  plaintiff,  for  the  first  time,  made  any  selection 
of  any  chattel  which  he  desired  to  retain  as  exempt,  or  served  any 
written  notice  or  made  any  written  demand  on  said  constable. 

Defendants  say  that  said  constable  having  sold  said  horse,  due 
return  of  said  sale  and  proceedings  was  made  by  him,  and  the  pro- 
ceeds of  said  sale  were  applied  in  payment  of  said  judgment,  costs, 
and  costs  accrued  according  to  law. 

Defendants  by  reason  of  the  facts  above  stated,  deny  that  the  con- 
ditions of  said  bond  have  been  broken,  or  that  plaintiff  has  been 
damaged  in  any  sum  whatever.^ 

{Exhibit  A.)^ 

[David  B,  Corwin^  Defendant's  Attorney.] 

4.  Bond  of  State  Treasurer. 

a.  Declaration. 

Form  No.  4488. 
(Precedent  in  Graves  v.  Tucker,  10  Smed.  &  M.  (Miss  )  11.) 

[(Ca///^«.)] 

1.  HUsual  allegations  of  election  to  office  and  execution  of  bondS\ 

2.  That  on  the  twenty-Jirst  day  of  February ^  i8-f^,  Richard  S.  Graves^ 
in  his  official  capacity,  and  by  virtue  of  his  office  of  treasurer ^  received 
and  took  into  his  possession  certain  moneys,  belonging  to  the  state, 

1.  The  facts  set  forth  in  the  answer  $30;  i  wagon,  $jo;  i  set  harness,  Ss> 

show  that  Green,  at  the  time  he  made  /  wagon,    $^;  i   horse,   Ss/  ^  brovm 

the  selection,  had  waived  his  right  to  horses,  $2$o;  i  bay  horse,  yf6o;  i  do., 

select  and  have  set  off  to  him,  as  ex-  S7S»  ^  ^^-i  S40;  i  lot  harness,  ^^.^o; 

empt  from  execution,   the    particular  /  big  wagon,  $60;  i  stone  ^.,  ^60;  i 

chattel  levied   upon  and   sold   by  the  big  do.,  Ss^*'  harrow  and  gravel  boards, 

constable.  Ss/  S  stone-beds,  at  $4  each,  $ia;  i  sled, 

9.  **  Exhibit  ^A  * — January  aj,   1876.  Ss-    Total,  $834.so  —  less  exempt  $too 

Inventory  of  Samuel F.  Greenes  prop-  — ^77^.50/ less  exempt  ^<oo—^-??^.J0. 

erty,  as  appraised  by  the  undersigned.  John  Stroup,  W.  TeigUr. 
One  sorrel  horse,  $60;  i  broion   horse, 
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to  the  amount  of  $200^000.00^  for  and  in  the  name  and  on  account  of 
the  state,  and  unlawfully  appropriated  and  converted  it  to  his  own  use. 

3.  That  on  the  j85M  day  oi  February ^  18^,  Graves^  in  his  official 
capacity,  received  and  took  into  his  possession,  for  and  in  the  name, 
and  on  account  of  the  state,  other  money  belonging  to  the  state,  to 
wit:  $50,000.00,  which  was  a  special  fund  belonging  to  the  state,  com- 
monly called  the  /Aree  per  cent  fund,  which  it  was,  by  law,  said 
Graves's  duty  as  treasurer,  to  reserve  and  keep  for  the  use  and  bene- 
fit of  the  state  until  otherwise  directed  by  law,  yet  he  did  not  so 
reserve  and  keep  it,  but  fraudulently  misapplied  and  unlawfully  appro- 
priated it. 

4.  That  on  the  26th  day  of  February,  1S43,  the  said  Graves  took 
into  his  possession,  as  treasurer,  for  and  in  the  name,  and  on  account 
of  the  state,  $200,000.00  of  the  special  fund  belonging  to  the  state, 
commonly  called  the  two  per  cent  fund,  which  was  by  law  appro- 
priated to  the  construction  of  a  railroad  from  Brandon,  in  the  state  of 
Mississippi,  to  the  eastern  boundary  of  said  state,  in  the  direction,  as 
near  as  might  be,  of  the  towns  of  Seltna,  Cahawba  and  Montgomery,  in 
the  state  of  Alabama,  and  which  could  not  lawfully  be  applied  to  any 
other  purpose,  yet  Graves  unlawfully  appropriated  it  to  his  own  use. 

5.  That  as  said  treasurer  Graves  on  the  26th  day  of  February,  iSJ^S, 
received  and  took  into  his  possession  for  and  in  the  name,  and  on 
account  of  the  state,  a  large  amount  of  valuable  securities  for  the 
payment  of  money  belonging  to  said  state  of  Mississippi,  to  wit:  The 
amount  of  $166,000.00,  being  treasury  notes  of  the  United  States,  be- 
longing to  the  state  of  Mississippi,  received  by  Graves,  as  treasurer, 
in  payment  of  the  first  installment  of  the  two  per  cent  fund  relin- 
quished to  the  state  by  act  of  congress  of  September  4th,  iS-Ji,  and 
accepted  by  act  of  the  legislature  of  February  6th,  iS^B;  which  securi- 
ties it  was  Graves's  duty  to  keep  and  preserve  for  the  use  and  benefit 
of  the  state,  yet  said  Graves,  after  receiving  them,  unlawfully  and 
fraudulently  appropriated  them  to  his  own  use. 

6.  That  it  was  the  duty  of  the  said  Graves,  well  and  truly,  honestly 
and  faithfully,  to  discharge  the  duties  of  his  office  for  the  prescribed 

term;  yet  that  on  the day  of  March,  i^Ifi,  he  abandoned  his 

office  and  fied  to  parts  unknown,  and  has  ever  since  neglected  and 
refused  to  perform  his  duties. 

7.  That  it  was  unlawful  for  the  said  Graves  to  pay  or  receive  money 
on  account  of  the  state  but  on  the  warrant  or  certificate  from  the 
auditor  of  public  accounts.  Yet  Graves  on  the  21st  of  February,  iS^S, 
received  into  the  treasury  of  the  state  $166,000.00  belonging  to  the 
state  without  any  warrant  or  certificate  from  the  auditor  authorizing  it. 

8.  That  it  was  the  duty  of  the  said  Graves  as  treasurer  to  furnish 
the  auditor  of  public  accounts  monthly  statements  of  the  receipts  in  the 
treasury,  etc.,  as  required  by  law;  yet  the  said  Graves  vrhoWy  omitted 
so  to  do.  [{Concluding  in  the  usual  manner  with  signature  of  plaintiff's 
attorney, y\^ 

1.  A   FIm   of  Prinelpal  Obligor    and  pretended  writing  obligatory  before  it 

Thxw  Svrotiai  to  this  declaration  was  as  was  presented  to  them  to  be  signed  and 

follows:     ^*T}ibX  John  MiddUton   and  sealed  by  them,  and  they  aver  that  they 

Thomas  HogghaA  signed  and  sealed  the  signed  and  sealed  the  same  in  the  belief 
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b.  Flea. 

Form  No.  4489. 

(Precedent  in  Stale  v.  Peck,  58  Me.  124.) 

f^Capiion^^  And  the  said  defendants,  except  Wm,  Chase ^  come  and 
end,  etc.,  when,  etc.,  and  crave  oyer  of  the  said  writing  obligatory, 
and  it  is  read  to  them;  they  also  crave  oyer  of  the  condition  thereof, 
and  it  is  read  to  them,  in  the  words  following:  {Here  was  set  out  ver- 
batim the  conditional^  All  which  being  read  and  heard,  the  said  defend- 
that  the  said  Middleton  and  Ifogg  had  the  expiration  of  his  term  of  office; 
executed  the  same  as  their  proper  act  and  the  state  may  recover  the  same  in 
and  deed,  and  they  aver  that  said  Mid-  an  action  against  him  and  his  sureties 
dUion  and  Ifof^g  had  delivered  the  said  on  his  official  bond.  State  v.  McFet- 
pretended  writing  obligatory  to  ^fVAor^  ridge,  84  Wis.  473;  State  v.  Harshaw, 
5.  Graves^  the  principal  therein,  to  be  84  Wis.  532. 

binding  on  the  said  Middleton  and  Hogg^  But  it  seems  that  if  such  deposit  and 

but  on  condition  that  one  Wilson  Hem-  reception  of  interest  are  in  violation  of 

ingway  and  Samuel  Far ker^  who  signed,  law  an  action  will  not  lie  against  the 

sealed  and  delivered  the  said  pretended  treasurer  and  his  sureties  on  his  official 

writing  obligatory  as  their  proper  act  bond  to  recover  the  interest  thus  un- 

and  deed,  and  that  the  said  Hemingway  lawfully  received.      Renfroe    v,     Col- 

and  Parker  did  not  and  have  not  exe-  Quitt,  74  Ga.  618;  State  v.  Walsen»  17 

cuted   the  said    writing  obligatory  as  Colo.  174.     In  the  latter  case  the  court 

their  proper  act  and  deed,  by  means  rested  its  decision  on   the  additional 

whereof  the   said  Hogg  and  Middleton  ground  that  the  treasurer  is  not  an  or- 

are  not  charged  by  the  said  pretended  dinary  trustee  or  bailee,  his  liability 

writing  obligatory;  wherefore  they,  the  and  that  of  his  sureties  for  all  public 

said  Perry  ^  Barnes^  Bar  field  and  Graves  moneys  received  by  him  as  treasurer 

say   that  the  said   pretended   writing  being  absolute. 

obligatory  is  not  their  deed,  and  of  this  Agalnit  State  Baperintendent  of  PubliD 

they  put  themselves  upon  the  country."  InstmotloiL.  —  For  the  form  of  a  bill  in 

This  plea  was  neither  good  as  a  plea  equity  to   compel   an  accounting   and 

of  an  escrow,  for  it  did  not  aver  that  to  charge  the  state  superintendent   of 

they  executed  the  bond  upon  any  con-  public  instruction  and  the  sureties  on 

dition  whatever,  an  averment  indispen*  his  official  bond  with  the  balance  due 

sable  to  such  a  plea;  nor  as  a  plea  of  from  him  to  the  school  fund,  see  vol.  i, 

non  est  factum  resting  for  its  efficacy  Form  No.  496. 

upon  fraud  in  the  execution  of  the  in-  1.  This  condition  was  in  these  words 

strument,  as  it  does  not  aver  such  fraud  and  figures:    '*  The  condition  of    this 

in  the  obtaining  of  the  instrument  as  obligation  is  such,  that  whereas    the 

will  render  it  void  as  to  the  defendants  said  Benjamin  D.  Peck  was,  on  the  tfdr- 

who  rely  upon  this  plea.     If  there  was  teenth  day  ol  January^  in  the  year  of  our 

any  fraud,  Richard  S.  Graves,  the  prin-  Lord  one  thousand  eight  hundred  and 

cipal  obligor,  was  the  guilty  party,  not  Jifty-eight,  in  the  manner  prescribed  by 

the  State  of  Mississippi.  the  constitution,  duly  chosen  treasurer 

After  demurrer  sustained  to  the  above  of  said  State.     Now,  therefore,  if  <he 

plea  the  cause  was  submitted  to  the  said  Benjamin  D,  Peck  shall  duly  and 

jury  upon  the  issues  joined,  and  a  ver-  faithfully  discharge    the  duty  of    this 

diet  rendered  in  favor  of  the  plaintiff  trust  according  to  law,  and  render  an 

for  $51,865.47,  which  was  affirmed  on  account  when  and  so  often  as  he  shall 

writ  of  error  by  the   High   Court  of  be  requirtsd  by   the   legislature  of  all 

Errors  and  Appeals.  Graves  v.  Tucker,  such  sum  or  sums  of  money  as  he  shall 

10  Smed.  &  M.  (Miss.)  9.  from   time  to   time   receive    into    the 

Interwt  oil  PubUo  Funds.  —  Where  a  treasury,  and  shall  well  and  truly  pay 

state  treasurer  lawfully  deposits  public  to  his  successor  in  office,  or  to  any  oUier 

funds  in  a  bank  and  receives  interest  person  that  may  be  appointed  by  the 

thereon,  he  is  liable  for  such  accumu*  legislature  to  receive  the  same,  all  such 

lation  of  interest  and  for  interest  on  sums  or  sum  of  money,  books,  prop- 

the  amount  thereof  from  the  date  of  erty,  and  appurtenances,  as  upon  such 
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ants  say  that  the  plaintiff  his  action  aforesaid  against  them,  ought 
not  to  have  and  maintain,  because  they  say  that  the  said  Benjamin  D. 
Pecky  from  the  time  of  the  making  of  the  said  writing  obligatory, 
well  and  truly  kept  and  performed,  all  the  covenants  and  conditions 
therein  on  his  part  to  be  kept  and  performed,  according  to  the  form 
and  effect  of  the  said  writing  obligatory.  And  this  they  are  ready 
to  verify;  wherefore  they  pray  judgment,  if  the  plaintiff  his  action 
aforesaid  against  them  ought  to  have  or  maintain,  and  for  their  costs. 
[(JSigTuUure  of  defendants  or  their  attorney ?l\ 

e.  Replication. 

Form  No.  4490. 

(Precedent  in  State  r.  Peck,  58  Me.  125.)* 

\{Caption,\\  And  the  said  State  of  Maine^  as  to  the  said  plea  of 
the  said  defendants  Feck,  Carter^  Cummings,  Haines^  Dyer^  and  Dow^ 
by  them  above  pleaded,  saith  that  the  said  State  of  Maine^  by  reason 
of  anything  by  the  said  Peck^  Carter ^  Cummings,  Haines^  -^y^^y  and 
DoWy  in  their  plea  alleged,  ought  not  to  be  barred  from  having  and 
maintaining  its  said  action  thereof  against  them,  the  said  Peck^ 
Carter^  Cummings^  Haines,  Dyer,  and  Dow\  because  said  State  of 
Maim  saith  that  the  said  Benjamin  D,  Peck  remained  and  continued 
in  the  service  and  employment  of  the  State  of  Maine,  as  such 
treasurer  of  said  State,  as  in  the  said  condition  of  said  writing 
obligatory  mentioned,  and  continued  to  hold  and  exercise  the  said 
office  of  treasurer  of  State  to  which  he  was  chosen,  as  in  said  condi- 
tion of  said  writing  obligatory  mentioned,  for  a  long  space  of  time, 
to  wit,  from  the  thirteenth  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  d^ad  fifty-eight,  until  and  upon  tht  fourth 
day  of  February,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty-nine;  and  that  during  the  said  time,  that  he,  the  said 
Benjamin  D.  Peck,  so  remained  and  continued  in  the  service  and 
employment  of  said  State  oi  Maine  as  its  treasurer,  and  continued 

settlement  of  his  accounts  or  otherwise  and  that  he  will  settle  and  adjust  said 
shall  be  found  due  and  payable  from  accounts,  and  faithfully  and  without 
him  or  his  agents  or  servants  to  this  delay  deliver  over  to  the  treasurer  then 
State  as  treasurer  aforesaid;  and  that  to  be  chosen,  or  such  person  or  persons, 
during  his  continuance  in  office,  he  will  all  and  singular  the  moneys,  books, 
not  engage  in  any  business  of  trade  or  property  and  appurtenances  of  said 
commerce,  or  as  a  broker,  nor  as  agent  office  being  and  remaining  in  his  hands, 
or  factor  for  any  merchant  or  trader;  or  in  the  hands  of  his  agents  and  serv- 
and  that  he  or  his  executors  or  admin-  ants,  and  truly  and  without  delay  to  pay 
istrators  or  sureties,  or  their  respective  over  all  such  balances  that  shall  appear 
executors  or  administrators  shall  and  due  upon  the  adjustment  of  the  ac- 
will  render  a  true  and  just  account  of  counts  of  said  office,  then  the  forego- 
all  his  and  his  agents  and  servants  ing  obligation  to  be  void  and  of  no 
doings  and  transactions  in  said  office  efifect,  but  in  default  thereof,  to  remain 
to  the  legislature  or  such  committee  as  in  full  force  and  efifect.'* 
they  shall  appoint,  on  ih^  first  JVednes-  1.  Exceptions  to  the  ruling  of  the 
day  ot  January ^  eighteen  hundred  and  lower  court  sustaining  defendants' de- 
fifty-nine,  and  previous  to  a  new  treas-  murrer  to  this  replication  were  sus- 
urer  being  chosen,  and  at  any  other  tained,  and  the  replication  adjudged 
time  that  shall  be  required  by  the  leg-  good.  State  v.  Peck,  58  Me.  123. 
islature  or  the  governor  and  council, 

727  Volume  3. 


4491.  BONDS  ^UNDERTAKINGS  {ACTIONS  ONy  4491. 

to  hold  and  exercise  the  said  office  of  treasurer,  as  aforesaid,  to  wit, 
on  the  fourteenth  day  of  January^  in  the  year  of  the  Lord  one  thou- 
sand eight  hundred  and  fifty-eighty  and  on  divers  other  days  and 
times  between  that  day  and  the  said  fourth  day  of  February^  in  the. 
year  of  the  Lord  one  thousand  eight  hundred  and  fifty-nifUy  to  wit, 
at  Augusta^  in  the  county  of  Kennebec  in  said  State,  he,  the  said  Ben- 
jamin  D.  Feck,  as  such  treasurer  of  said  State,  as  aforesaid,  had  and 
received  divers  sums  of  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of  thirty-nine  thousand  two  hundred  and 
thirty-one  dollars  and  nineteen  cents,  belonging  to  the  said  State  of 
Maine^  and  hath  not  accounted  for  or  paid  to  the  plaintift  the  same,, 
or  any  part  thereof,  although  often  requested  ^  so  to  do,  but  hath 
therein  wholly  failed  and  made  default;  and  the  said  sum  of  money^ 
so  had  and  received  by  the  said  Benjamin  D.  Feck  as  aforesaid,  i& 
still  wholly  unpaid  and  unsatisfied  to  the  said  State  of  Maine^  con- 
trary to  the  form  and  effect  of  the  said  condition  of  the  said  writing 
obligatory;^  and  this  the  said  State  of  Maine  is  ready  to  verify,, 
wherefore  said  State  prays  judgment  and  its  debt  aforesaid,  together 
with  its  damages  by  it  sustamed,  on  occasion  of  the  detention  thereof^ 
to  be  adjudged  to  it,  and  costs.     [(Signature  of  plaintiff's  a/torney.y^ 

6.  Bond  of  County  Treasurer. 

a.  Complaint,  Deelaratlon  or  Petition.* 

(1)  For  Failure  to  Pay  Ovbr  or  Account> 

Form  No.  4491. 

(Coan.  Prac.  Act,  p.  51,  Form  66.) 

(Commencement  of  writ  as  in  Form  No,  Jlfi61.) 

I.  (Usual  allegation  of  due  election  and  entrance  upon  duties  ofoffiee.y 

1.  If  the  only  condition  of  the  bond    ciseness  in  pleading  is  allowed  and. 
had  been  that  Peck  should  render  an    approved.     State  v.  Peck,  s8  Me.  124.. 


sufficient,  but  the  pleadings  show  a  wallis  v,  Savery,  2  Burr.  772.     See  also 

day  fixed  when  Peck  s  accounts  should  Calvert  v.  Gordon,  7  B.  &  C.  809,  14  E. 

have  been  rendered,  and  that  day  was  C.  L.  135;  Barton  v.  Webb,  8  T.  R.  459. 

long    past  when    the   suit  was  com-  8.  Ifsw  York.  —  For  the  substance  of 

menced.     State  v.  Peck,  58  Me.  124.  a  complaint   on   a  county  treasurer's 

2.  The  breach  of   condition    is   set  bond  see  Schoharie  County  v,  Pindar, 

forth  with  sufficient  detail  and  specifi-  3  Lans.  (N.  Y.)  9. 

cation  of  items.     Unless  prolixity  in  The  law  now  provides  for  an  under- 

pleading  is  to  be  avoided,  and  where  taking  to  the  county,  for  the  conditions 

the  subject  compreh'^nds  multiplicitv  and  approval  of  which  see  N.  Y.  Sess. 

of  matter,  general  pleading  is  allowed.  Laws  1893,  c.  686,  §  140,  as  amended 

and  the  breach  is  well  assigned  if  the  by  N.  Y.  Sess.  Laws,  1893,  c.  222;  Birds, 

sum  and  description  of  the  items  are  Rev.  Stat.  N.  Y.  (1896),  p.  765,  §  140. 

given,  and  enough  stated  to  show  all  Twdlaiia. —  For    the    substance   of  a 

the  acts  and  defaults  necessary  to  con-  complaint  which  was   held   good   see 

stitute  a  breach.     2  Saund.  410,  note  Graves  v.  State,  136  Ind.  412. 

4  and  the  cases   there  cited.      When  4.  Indiaaa. — In  a  suit  on  the  bond  of 

matter  tends  to  great  prolixity,  con-  a  county  treasurer  for  money  not  ac» 
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2.  On  May  Ist^  i87^,  the  defendants  gave  a  bond  to  the  State  for 
the  faithful  performance  by  the  defendant,  John  Stiles^  of  the  duties 
of  treasurer  of  Tolland  County^  of  which  bond  Exhibit  A^  hereto  an- 
nexed, is  a  copy. 

3.  Said  treasurer,  between  July  1st,  iS78,  and  /uly  1st,  i87P,  re- 
ceived various  sums  of  money  as  such  treasurer,  amounting  to  about 
%1,000,  from  the  County  Commissioners  of  said  County,  and  fraudu- 
lently,  and  in  breach  of  his  trust,  appropriated  said  sums  to  his  own 
use. 

4.  Said  treasurer,  on  February  1st,  i87P,  accounted  with  the  audit- 
ors of  his  accounts,  appointed  by  the  representatives  of  said  County, 
concerning  moneys  which  had  come  to  his  hands  as  said  treasurer 
during  the  year  preceding,  and  on  such  accounting  was  found  to  be 
indebted  to  the  County  in  the  sum  of  $1,000. 

5.  On  February  10th,  i87P,  the  County  Commissioners  of  said  County 
drew  an  order  upon  him  in  favor  oi  John  Doe  for  said  sum,. which 
order  was  on  said  day  presented  to  him  by  said  Doe, 

6.  The  same  has  not  been  paid. 
The  plaintiff  claims  $iS,100  damages. 
(jConelusion  of  writ  as  in  Form  No.J^SSl.) 

Form  No.  4493. 
(Precedent  in  Greenville  County  v.  Runion,  9  S.  Car.  3.) 

[(jCaption  and  commeneement.y] 

That  on  the day  of  December,  i874,  the  ^titn^dJit,  James  JIf. 

Runion,  was  appointed  County  Treasurer  for  Greenville  County,  and  oa 
the  28d6aLy  of  the  same  month  and  year,  he,  the  said  James  M,  Runion, 
and  the  other  defendants  (naming  them)  entered  mto  bond  in  the 
penal  sum  of  twenty  thousand  dollars,  conditioned  that  he,  the  said 
James  M,  Runion,  shall  well  and  truly  perform  the  duties  of  the  said 

counted  for  the  auditor  of  the  county  is  was  not  tenable,  as  the  commissioners 

the  proper  relator.     Hostetler  v.  State,  took  it  as  official  agents  of  their  prin- 

63  Ind.  183.  cipal.     It  was  also  held  that  it  was  not 

Vovada.  —  Complaint  need  not  aver  necessary  to  specifically  allege  that  F. 
specifically  a  performance  of  the  several  was  elected  county  treasurer,  as  the 
acts  required  to  be  performed  by  the  bond,  signed  by  defendants  and  set 
county  commissioners,  where  the  action  forth,  recited  and  admitted  that  fact, 
is  brought  by  a  county  against  the  sure-  Custer  County  v.  Albien,  7  S.  Dak.  482. 
ties  on  the  official  bond  of  the  county  Wisooniin.  —  The  complaint  alleged 
treasurer  to  recover  an  amount  of  that  the  treasurer,  in  settling  his  official 
monev  for  which  the  treasurer  was  in  accounts  with  the  supervisors,  omitted 
default.  ^  An  averment  that  the  county  by  mistake  to  charge  himself  with  cer> 
commissioners  complied  with  all  the  re-  tain  sums,  and  that  by  a  like  mistake 
quirements  and  conditions  of  said  bond,  the  supervisors  did  not  debit  him  with 
and  the  requirements  of  all  acts  of  the  these  sums.  This  mistake,  mutual  on 
legislature  pertaining  to  the  official  the  part  of  the  treasurer  and  of  the  pub- 
bond  of  the  county  officers,  is  sufficient,  lie  officers  whose  duty  it  was  to  receive, 
White  Pine  County  v.  Herrick,  19  examine  and  adjust  his  accounts,  was 
Nev.  34.  the  sole  cause  of  action  stated.     The 

Soutii  Dakota.  —  An  objection  to  the  court  held  the  complaint  bad  on  demur- 
complaint  because  the  action  was  rer,  as  not  stating  facts  sufficient  to  con> 
brought  by  the  county  and  the  county  stitute  a  cause  of  action.  Iowa  County 
commissioners  were  named  as  obligees  v,  Vivian,  31  Wis.  318. 
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office  of  County  Treasurer  for  the  said  County  of  Greenville  as  now  or 
hereafter  required  by  law  during  the  whole  period  he  may  continue 
in  said  office;  that  the  saXA.  James M.Runiofiy  under  and  by  virtue  of 
his  office  as  County  Treasurer,  and  upon  the  duplicate  furnished  by 
the  County  Auditor  between  the  16th  day  oi  January^  i875,  and  the 
15th  day  of  March  of  the  same  year,  collected  large  sums  of  money 
in  the  way  of  taxes,  some  thirty  thousand  dollars,  of  which  was  col- 
lected for  and  on  account  of  the  plaintiff,  and  which  the  law  required 
him  to  hold  and  disburse  upon  the  checks  of  the  County  Commis- 
sioners of  said  County. 

That  the  said  James  M.  Runion^  as  County  Treasurer,  received 
from  the  State  Treasurer  the  sum  of  %lSfi9H5^  the  amount  of  the 
free  school  fund  to  which  the  plaintiff  was  entitled  out  of  the  State 
appropriation,  to  which  add  ^,555,  the  amount  of  the  poll  tax  col- 
lected by  him,  and  %'l[Ji9,6J^  the  amount  received  by  him  from  his 
predecessor  in  office,  making  %16^19B.09  2lS  the  amount  of  the  free 
school  fund  received  by  him  to  the  credit  of  the  plaintiff.  That,  as 
plaintiff  is  informed,  this  amount  has  been  disbursed,  excepting 
$4, 728.60,  and  that  the  defendant,  as  County  Treasurer,  has  disbursed 
the  amount  collected  for  plaintiff  in  the  way  of  taxes,  excepting 
^^,920,  which,  added  to  the  amount  of  the  school  fund,  makes  $9,7jS0, 
and  this  amount  the  plaintiff  charges  that  the  defendant, yij»i^j  M, 
Runion^  has  fraudulently  and  in  breach  of  his  trust  appropriated  and 
converted  to  his  own  use. 

That  the  said  deftndainty  James  M.Runlonf  as  County  Treasurer, 
on  the  16th  day  of  September^  i875,  made  his  report  to  the  County 
Commissioners,  showing  that  he  was  then  indebted  to  the  plaintiff  in 
the  said  sum  of  $9,7^t?,  upon  which  said  sum  the  County  Commission- 
ers drew  their  checks,  payment  of  which  has  been  and  still  is  refused 
by  the  defendant. 

The  plaintiff  demands  judgment  that  the  said  bond  be  declared 
forfeited  and  that  judgment  be  awarded  against  the  defendants  in 
the  sum  of  ^0^000  and  the  costs  of  the  action.^ 

[(^Simpson  and  Moore  ^  plaintiff*  s  attorneys, ')^ 

(2)  For  Misappropriation  of  Funds. 

Form  No.  4493.* 

The  State  oi  Alabama.  )  ^       y^  *u-.  i^*      '^  n-...- *  n^^ 

Lee  County.  f  '''     ^^  ^^^  ^'''^'^  ^^^^^ ^^^' 

1.  Defendant  filed  a  demurrer  to  this  vate  person  aggrieved  by  any  miscon- 

complaint  on  the  ground  that  it  did  not  duct  of  any  such  public  officer,"  the 

state  facts    sufficient  to  constitute  a  county  of  Greenville  was  held   to  be 

cause  of  action,  which  was  overruled  the  proper  party  plaintiff.     Greenville 

by  the  trial  court,  and  its  ruling  sus-  County  v.  Runion,  9  S.  Car.  I. 
tained  on  appeal.     Greenville  County        9.  This  form    is    substantially  that 

t/.  Run  ion,  9  S.  Car.  i.  which  was  sustained    as  an  amended 

Proper  Party  Plaintiff. — Under  the  pro-  complaint  in  Lewis  v.   Lee   County,  66 

vision  of  the  S.  Car.  Gen.  Stat.  2i8,  §  ii,  Ala.  480.  One  of  the  causes  of  demurrer 

that  "the  bond  of  any  public  officer  in  to  the  declaration   was   for  duplicity, 

this  state  may  at  all  times  be  sued  on  Demurrer  was  overruled  for  the  reason 

by  the  public,  any  corporation  or  pri-  that  duplicity  in  the  allegations  of  a 
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Lu  County,^  plaintiff/ 
against 

John  Lewis ^  John  Doe 
and  Richard RoCy  de- 
fendants. 
Lee  County,  plaintift  herein,  complaining  oijohn  F,  Lewis ^  John 

Doe  dLfxd  Richard  Roe ^  defendants  herein,  alleges: 

I.  That  on  the day  of ,  1 87i,  the  defendant  John  F. 

Lewis  was  duly  elected  to  the  office  of  county  treasurer  of  Lee  county 
in  the  state  of  Alabama^  and  thereafter  said  Lewis  entered  upon  the 
discharge  of  the  duties  of  said  office  and  continued  to  discharge  said 
duties  during  all  the  times  hereinafter  mentioned  in  this  complaint. 

II.  That  thereafter  and  on  or  about  the  18th  day  of  November^  iS71, 
the  said  John  F.  Lewis  duly  executed  and  delivered  a  bond,  with  John 
Doe  and  Richard  Roe  as  his  sureties,  which  said  bond  is  in  the  words 
and  figures  following,  to  wit:     {Here  set  Jorth  the  bond  at  length). 

III.  And  the  plaintiff  avers  that  the  condition  of  the  said  bond 
has  been  broken  in  this,  that  the  said  Lewis^  as  county  treasurer, 
received  from  the  tax  collector  of  the  county  moneys  belonging  to 
the  plaintiff  herein,  amounting  to  the  sum  of  two  thousand  dollars, 
which  he  has  failed  to  pay  over  and  account  for  to  said  plaintiff,  or 
to  his  successor  in  office,  at  the  expiration  of  his  term  of  office,  or  to 
any  one  authorized  by  law  to  receive  it,  and  which  it  was  his  official 
duty  as  county  treasurer  to  do. 

IV.  And  for  further  breach  of  said  bond  plaintiff  avers  that  it  was 
the  duty  of  said  Lewis^  as  such  county  treasurer,  to  receive  from  the 
tax  collector  of  said  county  the  taxes  collected  to  pay  the  interest 
on  the  bonds  issued  by  said  county  to  the  Savannah  of  Memphis  Rail- 
road  Compafty^  and  to  the  Eufaula^  Opelika^  Oxjord  and  Guntersville 
RaUrocLd  Company  \  that  he  did  as  such  treasurer  receive  of  said 
amount,  while  he  was  discharging  the  duties  of  said  office,  the  sum 
of  twenty- five  thousand  dollars,  which  he  has  failed  to  pay  over  and 
account  for  to  the  plaintiff. 

V.  And  for  further  breach  of  said  bond  plaintiff  avers  that  said 
Lewis^  as  such  treasurer,  received  taxes  due  the  plaintiff,  as  was  his 
official  duty  as  such  treasurer,  to  the  amount  of  thirty  thousand  dol- 
lars, and  has  failed  to  pay  over  and  account  for  said  money. 

VI.  And  for  further  breach  of  said  bond  plaintiff  avers  that  said 
Lewis,  while  acting  under  said  bond  as  the  county  treasurer  of  said 
county,  did  receive  from  the  tax  collector  of  said  county,  and  from 
other  sources,  various  sums  of  money  belonging  to  said  county, 
which  it  was  legal  for  said  Lewis  to  receive  as  such  county  treasurer, 

complaint,  under  the  Alabama  system  pal,  who  is  both  the  legal  and   bene- 

of  pleading,  was  not  a  good  ground  for  ficial  owner  of  such   moneys.     Lewis 

demurrer;  special  demurrers,  the  com-  v.  Lee  County,  66  Ala.  480, 
mon-law  method  of  reaching  this   de-        Suit  is  properly  brought  in  the  name 

feet,  having  been  abolished  by  statute,  of  the  county  in  an  action  on  the  offi- 

1.  Comity  WM  til*  Proper  Party  Plain-  cial  bond  of  a  county  treasurer,  where 

tilt — ^The  treasurer,  successor  of  Lewis,  the  complaint  alleges  that  the  monev 

is  -the  mere  agent  of  the  county,  ap-  for  which  the   treasurer  is   in  default 

pointed  by  law  as  the  custodian  of  its  belongs  to    the    county.      Mendocino 

moneys;  and  the  county  is  the  princi-  County  v,  Morris,  33  Cal.  145. 

731  Volume  3. 


4498.  BONDS  &*  UNDERTAKINGS  {^ACTIONS  ONy  4498. 

and  all  of  which  said  plaintiff  avers  went  into  his  hands  as  such 
county  treasurer,  and  which  it  was  legal  for  him  as  such  county 
treasurer  to  receive,  and  which  did  belong  to  and  constitute  a  part 
of  the  moneys  of  Lee  County,  to  the  amount  of  $W,000;  which  said 
moneys  said  LewiSy  as  county  treasurer,  did  not  pay  out  on  any 
legal  claim  against  said  county,  nor  which  has  he  in  any  manner 
accounted  for,  either  to  his  successor,  D,  N,  Hudmon^  or  any  other 
person;  and  plaintiff  avers  that  said  Lewis  has  gone  out  of  office, 
the  said  office  having  been  terminated  by  expiration  of  the  same,  and 
the  same  having  been  filled  by  D.  N,  Hudmon^  who  was  the  successor 
of  said  Le7vis\  but  plaintiff  says  that  said  Lewis  still  holds  the  said 
money  in  his  hands,  unaccounted  for,  or  has  long  since  converted 
the  same  to  his  own  use. 

VII.  And  the  plaintiff  avers  that  the  condition  of  said  bond  has 
been  broken  in  this :  that  said  Lewis^  as  such  county  treasurer,  and 
while  so  acting  as  such  county  treasurer,  received  money  from 
the  tax  collector  of  said  county,  belonging  to  the  plaintiff,  in  the 
sum  of  %10y000y  which,  after  the  expiration  of  his  term  of  office, 
he  has  failed  to  pay  over  and  account  for  to  his  successor  in  office, 
D,  N,  Hudmotiy  county  treasurer  of  the  county,  or  to  pay  out  to  any 
creditors  of  said  county  said  sum  of  money,  as  it  was  his  official 
duty  to  do;  and  he  still  refuses  to  pay  out  or  to  pay  over  said 
money,  and  still  retains  the  same.^ 

To  the  damage  of  the  plaintiff  as  above  stated. 

Wm,  H,  Barnes  ^  Son,  attorneys  for  plaintiff. 

1.  Th«  F1«M  in   this  case,   omitting  **  And  for  farther  answer,  to  the  third 

formal  parts,  were  as  follows:  *'  i.  De-  assignment  of  breach,  the  defendants 

fendants   say  that  said  Lewis  has  not  say:  (i),  that  said  Lewis  never  receivcMl 

broken  any  of  the   conditions  of  said  taxes   to  the  amount   of   %jo^ooo^    as 

bond    sued    on.      3.    As  to    the    first  alleged;  that  he  never  made  any  fail* 

breach  alleged,  they  say  that  he  made  ure  to  pay  over  to  his  successor    in 

no  failure  in  paying  over  to  his  sue-  office,  nor  to  account  with  him,  during 

cessor    as    county    treasurer    of    said  the  period  within   which    said    Letms 

county,  said  Hudmon^  nor  accounting  continued  in  the  office  of  county  treas- 

with  him,   during   the  period  of  time  urer,  or  discharged  any  of  the  daties 

within  which  he,  said  Lewis,  continued  thereof;  (2),  that  said   Lewis   has  paid 

to  be  county  treasurer,  or  performed  to,  and  accounted  with   plaintiff,    for 

an^  of  the  duties   thereof.     3.  As  to  all  the  moneys  he  owed  plaintiff, 

the  second  breach  alleged,  and  which  **  And  for  further  answer  defendants 

relates  to  the  railroad  taxes,  these  de-  say    that    said    Lewis,    while   county 

fendants  answer:  (i),  that  there  was  no  treasurer  of    Lee,   paid    out  and  dis> 

such  law  as  is  stated  by   plaintiff  in  bursed  all   the   moneys  of  Z^e  county 

said  second  breach  alleged;  (a),  that  he  received  by   him  as    such    treasurer, 

did  not  receive  as  such  treasurer  the  according  to  law;  that  on  a  just  and 

amount    mentioned    in    said     second  correct  account  between  said  Ltwis,  as 

breach  alleged,    or  any   part  thereof,  county  treasurer,  and    said  county  of 

while   he    continued  in    the   office  of  Lee,  there  is  nothing  in  his  hands  due 

county  treasurer,  or  while  he  was  dis-  said  county. 

charging  any  of   the    duties  thereof;  '*  And  the  defendants  plead,  in  short 

(3),  that  while  said  Lewis  was  county  by  consent,  payment  and  set-off;  that 

treasurer,  or  continued  in  said  office,  said  Lewis  has  paid  to  plaintiff,  or  to 

or    discharged      any    of    the     duties  its  order,   or  in    accordance   with   its 

thereof,  he  made  no  failure  in  paying  directions,  all  its  moneys  ever  received 

over  to  the  county  treasurer  who  sue-  by  him  as  county  treasurer." 

ceeded  him,  D,  N,  ffudmon,  all  moneys  Oslifornia.  —  In  an  action  on  county 

in  his  hands  as  county  treasurer.  treasurer's  bond  for  money  unlawfully 
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(8)  For  False  Account  and  Unlawful  Charges. 

Form  No.  4494. 

(Precedent  in  State  v,  Kelly,  33  Ohio  St.  421.) 

The  State  of  Ohio  ^ 

against 

Jeremiah  M,  Kelly ^  Wm.  Rulan^  O,  Hayes^  C,  Folsom^ 

Joseph   Chambers^    Abner   Riddle^   B.   E,   Brown^ 

William  Lawrence^  Jonathan  Plum^  Henry  Kelly^ 

Amos  Miller  and  J  N,  Allen, 


Petition. 


paid  out  by  him  from  the  treasury,  an  school  fund  of  the  county  (for  which  he 
allegation  of  an  allowance  by  the  board  had  given  no  bond,  although  required 
of  supervisors  of  a  claim  against  the  by  law  so  to  do),  and  of  the  mixed  and 
county  *'  for  assisting  the  recorder  and  mingled  funds  had  embezzled,  wasted 
auditor  of  said  county  in  the  perform-  and  misapplied  the  sum  of  $443.90; 
ance  of  the  duties  of  his  office  "  suffi-  that  by  mixing  and  mingling  the  said 
ciently  shows  the  ille^^ality  of  the  claim;  funds  the  treasurer  had  made  it  impos- 
and  a  further  allegation  that  the  treas-  sible  for  the  plaintiff  to  say  or  know 
urer  paid  a  warrant  drawn  for  the  which  particular  fund  was  embezzled, 
amount  of  the  claim  is  sufficient,  in  the  and  because  of  such  want  of  knowledge 
absence  of  anything  appearing  to  the  the  plaintiff  is  unable  to  recover  on  the 
contrary,  to  authorize  the  presumption,  general  bond  given  by  said  treasurer 
under  §114  of  the  County  Government  for  the  county  funds  ;  that  if  the  treas- 
act,  that  the  warrant  showed  on  its  urer  had  made  the  reports  required  by 
face  the  illegality  of  the  claim  for  which  law  the  board  of  supervisors  would  have 
it  was  drawn.  Ventura  County  v,  been  thereby  informed  of  the  true  con- 
Clay,  114  Cal.  242.  dition  of  affairs  and  would  have  made 

Awmentof  Bnaohof  Oondltionof  treas-  such  orders  and  taken  such  steps  in  the 
urer's  bond  is  sufficient  when  the  com-  premises  as  would  have  prevented  fur- 
plaint  alleges  that  the  treasurer  received  ther  embezzlement  by  the  officer;  and 
money  belonging  to  the  county  and  re-  that  the  embezzlements  were  of  re- 
tains it  and  refuses  to  deliver  it  to  his  peated  but  small  sums,  some  of  which 
successor  in  office.  Mendocino  County  were  committed  after  the  reports  re- 
V.  Morris,  32  Cal.  145.  quired  by  law  should  have  been  made, 

TTnlfiM  Spedfloally  Bsnniired  to  for  be-  wherefore  plaintiff  averred  that  the  said 

ing  ambiguous,   the  complaint  is  good  losses  resulted  from  the  failure  by  the 

where  it  alleges  the  execution  of  the  treasurer  to  report  as  required  by  law,  - 

county   treasurer's   bond,  both  bv  the  and  demanded  judgment  on  the  bond 

treasurer  and  his  sureties,  though  the  for  the  sum  embezzled.     The  declara- 

copy  of  the  bond  annexed  to  the  com-  tion  failing  to  aver  distinctly  an  embez- 

plaint  shows  no  signature  of  the  prin-  zlement  or  unlawful  conversion  of  the 

cipal.     Mendocino  County  v,  Morris,  32  fund  secured  by  the  bond  sued  on,  and 

Cal.  145;  Blasingame  V.  Home  Ins.  Co.,  not  putting  on  the  defendant  the  bur- 

75  Cal.  633.  den  of  accounting  for  the   lawful  dis- 

MitdMinpi — Failnre  to  A Y«r  Embeiilo-  bursement  of  the  county  funds  which 
aunt  or  Hidawfiil  Gonvoraion.  —  A  decla-  came  into  the  hands  of  the  delinquent 
ration  is  not  good  which  sets  forth  that  treasurer,  the  loss  to  the  county  flowed 
at  fourteen  specified  meetings  of  the  not  from  the  neglect  to  make  the  re- 
board  of  supervisors  the  treasurer  failed  ports,  but  from  the  distinct  and  inde- 
to  make  the  reports  required  bylaw;  pendent  act  of  the  officer  in  abstracting 
that  by  reason  of  his  neglect  to  do  so  the  fund.  State  v.  Hall,  68  Miss.  719. 
the  board  of  supervisors  were  not  in-  1.  The  action  was  properly  brought 
formed  of  the  fact  that  the  treasurer  had  in  the  name  of  the  state  of  Ohio,  the 
mixed  and  mingled  the  general  funds  of  obligee  in  the  bond.  States/.  Kelly, 
the  county  (for  the  security  of  which  he  32  Ohio  St.  421;  Hanker  v.  Mercer 
had  given  the  bond  sued  on)  with  the  County,  10  Ohio  St.  515. 
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The  plaintifiF,  by  Duncan  D^w^  prosecuting^  attorney  in  and  for 
Logan  county,  Ohio^  for  a  first  cause  of  action  against  said  defend- 
ant, says: 

1.  That  on  the  1st  day  of  September^  A.  D.  i86P,  the  said  /ere- 
miah  M,  Kelly^  Wm.  Rulan^  O,  Hayes^  C  Folsam^  Joseph  Chambers^ 
Abner  Riddle^  B,  E.  Brown^  IVilliam  Lawrence^  Jonathan  Flum^  Henry 
Kelly ^  Amos  Miller  and  J.  N,  Allen^  at  the  county  of  Logan  afore- 
said, by  their  certain  writing  obligatory,  of  that  date,  acknowledged 
themselves  to  be  held  and  firmly  bound  unto  the  State  of  Ohio  in  the 
penal  sum  of  two  hundred  thousand  doWsLts  (^ifiO0,00O\  and  which  said 
writing  obligatory  was  and  is  subject  to  a  condition  thereunder  written, 
and  which  condition  is  in  the  words  and  figures  following,  to  wit: 
The  condition  of  the  above  obligation  is  such  that,  whereas,  the  said 
Jeremiah  M,  Kelly  was,  at;  the  October  election,  A.  D.  iStfP,  duly  elected 
to  the  ofHce  of  county  treasurer,  in  and  for  the  county  of  Logan^  and 
State  of  Ohio^  for  the  term  of  two  years,  commencing  the  first 
Monday y  of  September y  A.  D.  i86P,  and  until  his  successor  shall  be 
elected  and  qualified:  Now,  if  the  sdixd  Jeremiah  M.  Kelly  ^\i2^\  pay 
over  all  moneys  according  to  law,  which  shall  come  into  his  hands  for 
state,  county,  township,  and  other  purposes,  and  shall  do  and  per- 
form faithfully  the  duties  of  his  said  offices,  as  said  county  treasurer, 
according  to  law,  then  this  obligation  shall  be  void;  otherwise,  the 
same  shall  be  and  remain  in  full  force  and  virtue  in  law. 

2.  That  the  said  Jeremiah  M.  Kelly  did  thereupon  take  upon  bim- 
self  the  duties  of  the  said  office  of  county  treasurer  of  said  county 
of  Logan^  and  was  such  treasurer  at  the  times  of  committing  the 
wrongs  hereinafter  stated. 

3.  That  on  the  6th  day  of  September ^  A.  D.  i87(?,  said  Jeremiah 
M.  Kelly y  as  such  treasurer,  did  present  to  the  county  commissioners 
of  said  county  the  following  account  for  services  as  such  county 
treasurer,  to  wit:  Logan  county,  dr.,  to^.  M,  Kelly,  For  safe-keep- 
ing, disbursing,  redeeming,  and  canceling  Logan  county  bonds,  from 
September  6,  i8^P,  to  September  S,  iS70,  and  for  redeeming  and  can- 
celing coupons  during  same  time,  and  for  sorting  and  arranging  the 
same  in  proper  order  for  settlement,  ^69.48^  being  seven-tenths  of  one 
per  cent,  on  the  net  collections  for  iS69  on  special  duplicate.  Sep- 
tember 6,  iS70.     J.  M.  Kelly y  treasurer. 

4.  That  on  the  8th  day  of  September,  A.  D.  i87t>,  said  Jeremiah  M. 
Kelly,  as  such  treasurer,  as  aforesaid,  unlawfully  received  out  of  the 
county  funds  in  the  treasury  of  said  county,  as  compensation  for  ser- 
vices, as  stated  in  his  said  account,  the  said  sum  of  $859.48,  on  account 
of  all  which  the  plaintiff,  by  Duncan  Dow^  prosecuting  attorney,  says 
that  the  said  Jeremiah  M,  Kelly,  together  with  said  other  defendants, 
have  become  and  now  are  indebted  unto  the  State  of  Ohio,  for  the  use 
of  said  county  of  Logan,  upon  the  official  bond  of  said  Jeremiah  M, 
Kelly,  a  certified  copy  of  which  is  hereto  attached  and  made  a  part 
hereof,  marked  Exhibit  'A;  in  the  sum  of  %118M>  [{Concludif^ 
in  usual  manner  with  prayer  for  judgment  and  signature  of  plaintiff's 
attorney.)^ 

1.  This  was  the  first  cause  of  action  cause  of  action,  entirely  similar,  stat- 
in the  petition.    There  was  a  second     ing  that  on   September  5,  1871,  Kelly 
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b.  Answer  OF  Plea.* 

(1)  Setting  up  Defalcation  in  First  Term. 

Fonn  No.  4495. 
(Precedent  in  District  Tp.  v.  Morris,  91  Iowa  199.) 

e  Caption  and  cammencefnefU,)\     Tliat  all  moneys  which  Morris  had 
IS  possession  or  under  his  control  as  treasurer  of  plaintiff  at  the 


presented  a  like  order  for  $445.23, 
which  was  paid.  A  copy  of  the  bond 
was  attached  to  the  petition.  Demurrer 
to  the  complaint  was  sustained  by  the 
Common  Pleas,  and  judgment  rendered 
for  the  defendant,  which  ruling  was 
affirmed  in  the  District  Court.  On  peti- 
tion in  error  filed  in  the  Supreme  Court, 
however,  the  judgment  was  reversed 
for  the  reason  that  the  demurrer  was 
not  well  taken  and  should  have  been 
overruled.  The  demurrer  was  as  fol- 
lows: '*  The  defendants  severally  de- 
mur to  the  first  cause  of  action  set  out 
in  the  petition,  because  the  court  has 
no  jurisdiction  of  the  subject  of  the 
action,  and  the  plaintiff  has  no  legal 
capacity  to  sue,  and  there  is  a  defect 
of  parties  plaintiff  and  a  misjoinder  of 
parties  defendant,  and  the  facts  stated 
do  not  constitute  a  cause  of  action,  and 
the  defendants  severally  demur  to  the 
second  cause  of  action  for  all  and  each 
of  the  reasons  aforesaid."  Sta^e  v, 
Kelly,  33  Ohio  St.  421. 

Kuuai.  —  A  petition  of  county  com- 
missioners against  a  county  treasurer 
and  his  sureties  on  his  bond  set  forth 
the  bond,  its  execution,  delivery  and 
approval,  the  entering  on  the  duties  of 
the  office  under  it,  the  collection  of 
money  for  the  county  by  the  treasurer, 
a  settlement  between  him  and  the 
board,  showing  a  balance  due,  with  all 
the  acts  of  the  board  thereon,  a  demand 
of  payment  and  refusal  to  pay  or  de- 
liver books  and  money  to  his  successor. 
No  specific  defect  was  pointed  out  in 
an  objection  to  this  petition  for  insuffi- 
ciency, and  it  was  held  sufficient.  Fuller 
V.  Jackson  Co.,  2  Kan.  440. 

1.  In  an  action  on  the  bond  of  a 
county  treasurer  the  defendants 
pleaded  as  follows: 

**ist:  That  J.  B.  McKinney,  the 
treasurer,  in  his  various  settlements 
with  the  board  of  supervisors,  was  al- 
lowed by  said  board  of  its  own  motion 
excessive  commissions,  all  of  which 
settlements,  when  excessive  commis- 
sions were  allowed,   defendants  say, 


constituted  as  many  breaches  of  the 
condition  of  said  bond,  to  wit:  Excess 
allowed  in  i8<$t9,  $707.^;  in  1^83^ 
t44''04  \  in  i8<Ry,  %iS4'i4^  aggregating 
^02,66,  Defendants  say  that  as  to  all 
of  said  breaches  and  settlements,  ex- 
cept that  of  i8<S^,  a  right  of  action  hath 
not  accrued  to  the  state  of  Mississippi 
for  the  use,  etc.,  within  six  years  next 
preceding  the  bringing  of  this  action. 

**2d:  For  further  plea  defendants 
aver  that  the  said  sum  of  l/j'^./^.  ex- 
cessive commissions  allowed  in  yanum 
ary^  i8($y,  together  with  interest,  had 
been  tendered  to  the  successor  of  Mc- 
Kinney  before  the  suit  was  brought,  and 
that  the  same  was  brought  into  court 
ready  to  be  paid  by  the  defendants. 

*'  3d:  And  for  further  plea  in  this 
behalf  the  defendants  answering  say 
that  the  following  settlements  and 
breach  because  of  the  excessive  charge 
of  commissions,  to  wit,  settlement  of 
January^  i8<K?,  excess  %2oy.48^  was  not 
covered  by  the  bond  set  forth  in  the 
said  declaration  of  which  they  were 
obligors,  but  by  a  prior  bond  of  a  pre- 
vious date,  to  wit,  i8«?/,  wherefore  they 
say  that  they  do  not  owe  the  said 
%aoj.4Sy  and  this  they  are  ready  to 
verify." 

All  these  pleas  were  bad  for  the  rea- 
son that  an  illegal  allowance  by  the 
board  of  supervisors  is  not  a  breach  of 
his  bond  by  the  treasurer.  Notwith- 
standing the  unauthorized  and  void 
order  of  the  board,  the  fund  remained 
in  the  hands  of  the  officer  as  the  money 
of  the  county  just  as  it  was  before. 
The  third  plea  was  also  insufficient  be- 
cause it  not  only  fails  to  deny  that  the 
money  was  in  the  hands  of  the  treas- 
urer, as  his  own  successor,  at  the  time 
of  the  execution  of  the  bond  here  sued 
upon,  but,  on  the  contrary,  by  neces- 
sary inference  shows  that  it  was  then 
in  his  custody.  McKinney  v,  Monroe 
County,  68  Miss.  2S4. 

Defense  was  that  Bond  had  no  Obligee 
named  therein.  The  court  held  this  a 
bad  defense,  Cockrill,  C.  J.,  saying  in 
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time  the  bond  was  accepted  and  approved,  as  well  as  all  moneys 
received  by  him  as  treasurer  of  plaintiff  from  the  time  said  bond 
was  accepted  until  the  expiration  of  his  term  of  office  on  the  third 
Monday  of  September^  x8Pi,  had,  prior  to  the  commencement  of  this 
suit,  been  paid  out  on  orders  drawn  by  plaintiff  on  him.  That  on  the 
twenty-third  of  September^  i8^,  said  Morris  as  treasurer  of  plaintiff 
for  the  year  preceding  said  twenty-third  of  September^  i8^,  made  his 
annual  report  as  treasurer  to  the  board  of  directors  of  plaintiff, 
wherein  he  credited  himself  with  a  balance  of  three  thousand^  one 
hundred  and  sixty-three  dollars  and  sixty-three  cents  as  then  due  from 
him,  to  plaintiff  for  the  preceding  year.  That  about  the  time  he 
made  said  report,  and  before  the  bond  sued  on  had  been  accepted, 
plaintiff's  board  examined  his  accounts,  and  settled  same,  finding  the 
balance  due  as  above  stated.  That  at  the  time  Morris  made  the 
report,  and  at  the  time  of  said  settlement,  he  did  not  have  in  his 
possession,  or  under  his  control,  said  sum,  or  any  part  of  it ;  but  in 
settlement  submitted  to  said  board  certain  drafts,  checks,  and  bills 
of  exchange,  as  representing  said  amount.  That  said  drafts,  checks, 
and  bills  of  exchange  did  not  represent  money,  and  were  of  no  act- 
ual value,  but  were  obtained  for  the  purpose  of  settlement  by  said 

part:  "  It  was  never  regarded  as  neces-  not  the  holder  of  the  warrant  at  the  com- 
sary  that  the  obligee  in  the  bond  should  mencement  of  the  action.  The  court 
bespecified^tfn^mi>(^;itwasenoughif  he  held  this  defense  bad  because  the  war« 
was  so  designated  that  he  might  be  cer-  rant  belonged  to  the  plaintiff  when  it  was 
tainly  ascertained.  It  needs  no  statute  presented  to  the  treasurer  for  payment 
to  enable  an  officer  to  give  a  valid  bond  and  there  was  then  money  sufficient  to 
for  the  payment  of  money  that  may  pay  it,  out  of  which  it  was  payable,  and 
come  to  his  hands,  and  if  we  regard  the  treasurer  refused  to  pay  it  and  the 
the  bond  in  suit  as  a  common-law  obli-  penalty  thereupon  accrued  outright  to 
gation,  without  looking  for  aid  to  the  the  holder  of  the  warrant.  Dale  v. 
statute  which  the  parties  undertook  to  Payne,  62  Ark.  357, 
follow  in  drafting  it,  it  will  be  seen  that  That  Penalty  A  Bond  WM  Hot  Largo 
a  fair  import  of  the  language  used  is  Enough.  —  In  an  action  on  the  bond  of 
that  the  bond  was  intended  for  the  the  county  treasurer,  defendant's  plea 
benefit  of  all  whom  it  might  concern;  set  up  as  the  defense  that  the  county 
that  is,  any  one  who  should  be  injured  commissioners  did  not,  in  affixing  the 
by  the  treasurer's  official  delinquency."  amount  of  the  bond,  take  into  con- 
State  V,  Wood,  51  Ark.  209.  sideration  any  school  moneys  that 
Ho  Ezonso  for  BoftiMl  to  Fay  Warrant. —  might  be  paid  to  the  county  treasurer. 
In  an  action  under  Sand.  &  H.  Dig.  but  fixed  the  amount  of  the  bond  to 
{1894),  §§  993-4,  providing  that  if  the  cover  moneys  only  which  Were  con- 
county  treasurer  *' should  neglect  or  re-  trolled  by  the  said  county  treasurer; 
fuse  to  pay  any  warrant  drawn  on  him  and  that  said  bond  was  not  intended 
by  order  of  the  county  court  of  his  to  cover  any  school  moneys,  which 
county,  having  in  his  hands  money  ap-  were  subject  to  the  control  of  the  board 
pli cable  thereto,  he  shall  forfeit  and  pay  of  public  instruction;  and  that  the  de- 
to  the  holder  of  such  warrant  fourfold  fendant  had  signed  the  bond  with  that 
the  amount  thereof.  Such  forfeiture  understanding  and  belief.  A  demurrer 
may  be  recovered  bv  action  in  the  name  to  this  plea  was  sustained.  The  court 
of  the  party  aggrieved  against  such  held  that  from  the  omission  of  the 
treasurer  and  his  securities."  The  de-  county  commissioners  to  record  what 
fense  set  up  was  that  the  plaintifif  was  the  law  had  made  the  subject  for  their 
not  entitled  to  recover  the  penalty  be-  consideration  and  the  consequent  neg- 
cause  he  had  exchanged  the  warrant,  lect  of  duty  the  surety  could  claim  no 
which  he  had  received  from  the  county  advantage.  Perry  w.  Woodberry,  26 
clerk  and  presented  to  the  treasurer,  for  Fla.  85. 
smaller  warrants,  and  therefore  was 
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treasurer.  That  at  no  time  between  the  time  of  making  said  report 
and  settlement  and  the  acceptaace  of  said  bond  did  Morris  have  in 
his  possession  or  under  his  control  said  three  thousand^  one  hundred 
and  sixty-three  dollars  and  sixty-three  cents,  or  any  part  of  it,  but 
had,i  long  prior  to  the  time  of  making  said  report,  converted  the 
same  to  his  own  use.  That  said  board,  when  it  made  said  settle- 
ment and  accepted  said  bond,  knew  that  said  treasurer  did  not  have 
said  money  in  his  possession  or  under  his  control.  That  said  moneys 
are  the  same  moneys  sued  for  in  this  action.  That  no  part  of  the 
money  shown  by  said  report  and  settlement  was  ever  in  the  posses- 
sion or  control  of  said  treasurer  at  or  since  the  execution,  delivery 
and  acceptance  of  the  bond  sued  on.^  That  since  they  signed  the 
bond  it  has  been  materially  altered,  whereby  defendant's  obligations 
have  been  changed,  and  that  said  alteration  consisted  in  indorsing 
on  the  face  thereof  the  following:  ^^  Teachers  fund  on  hand^  two  thou- 
sand^ eight  hundred  and  two  dollars  and  eighty-two  cents;  contingent 
fundj  three  hundred  and  sixty  dollars  and  eighty-seven  cents;  total,  three 
thousand^  one  hundred  and  sixty-three  dollars  and  sixty-nine  cents,**  That 
said  indorsement  was  made  without  the  knowledge  or  consent  of 
defendants.  [(jConcluding  in  the  usual  manner  with  signature  of  de^ 
fendanis*  attorney,)] 

.    (2)  Setting  up  Robbery. 

Form  No.  4496. 
(Precedent  in  Cumberland  v,  Pennell,  69  Me.  358.) 

[(^Caption  and  commencement. )] 

That  said  Pennell  performed  the  conditions  contained  in  said  bond 
according  to  the  form  and  effect  thereof;  that  he  well  and  truly 
attended  to  the  duties  of  and  performed  all  things  required  by  said 
office  of  county  treasurer,  to  be  performed  ixom  January  i,  i87-4,  to 
January  i,  i875;  that  during  that  time  he  applied  all  moneys  received 
by  him  to  the  use  of  the  county  in  defraying  its  expenses  as  directed 
by  the  county  commissioners  and  the  supreme  judicial  court  by  their 
written  orders  therefor;  that  he  paid  over  to  the  treasurer  of  the 

1.  When  an  officer  charcj^ed  with  the  dollar  in  money  was  produced.    The 

custody  of  public  funds  is  re-elected  board  took  the  treasurer's  word  that  he 

one  or  more  times,  and  serves  two  or  had    the    money.    They    treated    the 

more  terms,  the  sureties  upon  a  subse-  draft  as  money.'    Knowing,  as    they 

?[uent  bond  become  prima  facie  liable  did,  that  he  had  been  elected  for  an- 

or  such   balance  of  the  previous  ac-  other  term,  and  hence  would  not  be 

count  as  is  chargeable  to  their  princi-  compelled  to  turn  over  the  amount  due 

pal.     District  Tp.  v.  McCord,  54   Iowa  from  him  to  another,  it  was  their  duty 

346;  Kelly  V.   State,  25   Ohio  St.  569 ;  to  be  especially  careful  to  see  that  the 

Kagay  v.  School  Trustees,  68  111.  75;  treasurer,   in  fact,  had  the  funds  on 

Pine  County  v.  Willard,  39  Minn.  125.  hand.     Not  having  settled,  as  the  law 

But  the  board  of  directors,  in  making  contemplates,  by  a  production  of   the 

settlement  with  Morris,  did  not  require  money,  the  sureties  are  not  estopped 

him  to  produce  the  money  which  his  from  showing  that  the  defalcation  for 

books  showed  he  owed    the  district,  which  they  are  sought  to  be  charged, 

but  settled  with  him  for  his  first  term's  in  fact,  occurred  prior  to  the  making 

indebtedness  upon  the  presentation  of  and  approval  of  their  bond.    District 

a  draft  covering  the  amount.    Not  a  Tp.  v.  Morris,  91  Iowa  198. 
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law  library  association  of  the  county  all  moneys  received  of  persons 
admitted  as  attorneys  in  the  supreme  judicial  court;  that  during 
said  term  annually  and  as  often  as  required  by  the  commissioners  he 
exhibited  an  account  of  all  moneys  and  effects  belonging  to  the 
county,  holden  by  him  as  treasurer,  to  the  commissioners  for  adjust- 
ment, and  the  same  was  adjusted  by  them;  that  he  has  accounted 
with  them  for  all  receipts  and  payments  during  said  time,  and  that 
he  has  performed  all  the  duties  prescribed  in  Revised  Statutes^  c.  8^ 
and  all  other  acts  and  statutes  of  the  state  applicable  thereto. 

That  the  plaintiffs  provided  a  certain  room  in  the  city  building  in 
Portland^  to  be  used  as  an  office  by  the  county  treasurer,  and  placed 
therein  a  safe  for  the  purpose  of  depositing  and  keeping  therein  the 
moneys  and  effects  belonging  to  said  county  and  received  by  the 
county  treasurer;  that  said  Penne//  placed  the  money  and  effects 
belonging  to  the  said  county  in  said  safe  that  being  the  only  place  pro- 
vided by  the  county  for  the  deposit  and  keeping  of  the  same;  that  on 
the  thirtieth  day  of  December^  x87^  the  said  Thomas  Petmell  being  in 
said  room,  occupied  by  the  treasurer  of  the  said  county,  was  suddenly 
set  upon  by  robbers  and  instantly  overpowered  and  rendered  sense- 
less and  unconscious  by  reason  of  the  violence  and  injury  then  and 
there  inflicted  upon  him  by  said  robbers,  and  that  while  the  said 
Fennell  vidiS  so  senseless  and  unconscious  the  safe  containing  said 
moneys  and  effects  was  feloniously  and  burglariously  broken  open 
by  said  robbers  and  said  moneys  and  effects  then  and  there  belong- 
ing to  said  county  were  then  and  there  feloniously  and  burglariously 
taken  from  said  safe  by  said  robbers  and  carried  away  against  the 
will  of  the  said  Pennell ;  and  that  said  Pennell  has  never  been  able  to 
recover  possession  of  the  said  moneys  and  effects  from  said  robbers  or 
from  any  other  person  for  said  county  and  from  that  time  had  never 
had  possession  or  control  of  said  moneys  and  effects  or  the  means  of 
acquiring  possession  or  control  thereof,  and  that  said  Pennell  at  the 
time  of  the  said  robbery  and  at  all  times  prior  thereto  was  in  the 
exercise  of  due  care;  and  said  robbery  was  without  fault  or  negli- 
gence on  the  part  of  the  said  Pennell^  and  that  if  said  loss  and  rob- 
bery of  said  money  and  effects  were  occasioned  by  the  fault  of  any 
body  it  was  through  the  fault  and  want  of  care  and  precaution  on  the 
part  of  the  plaintiffs  in  whose  care  and  management  said  money  and 
effects  then  were,  and  not  on  the  part  of  the  said  Pennell, 

That  the  plaintiffs  caused  said  loss  and  contributed  thereto  by 
reason  of  the  room  and  safe  provided  by  them  being  improper  and 
unsafe  and  insufficient  for  the  purposes  aforesaid  of  said  county. 

That  the  said  Pennell  has  accounted  with  the  commissioners  of 
said  county  of  Cumberland  for  all  moneys  and  effects  so  feloniously 
and  burglariously  robbed  from  said  safe,  and  has  paid  over  as 
required  by  law  all  the  moneys  and  effects  received  by  him  so  far  as 
by  the  law  under  his  said  bond  he  is  required  to  do,  and  that  subse- 
quently, to  wit,  on  December 81^  i87-4,  the  said -P^««^// adjusted  with 
the  county  commissioners  of  the  said  county,  his  account  of  all 
money  and  effects  received  by  him  for  said  county  during  his  term 
of  office  as  treasurer  of  said  county  from  January  i,  i87-fc  to  January 
i,  1 875. 
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That  if  said  PtnmU  has  not  actually  paid  over  money  or  effects 
belonging  to  said  county  received  by  him  as  treasurer  that  such 
money  or  effects  were  feloniously  and  burglariously  stolen  and 
taken  from  the  safe  of  the  said  county  in  the  manner  and  through 
the  means  aforesaid.^  \i^Concludif^  in  usual  manner  with  signature  of 
defendants  or  their  attorney. y\ 

6.  Bond  of  City  Treasurer. 

a.  Complaint. 

Form  No.  4497. 

(Precedent  in  State  v.  Hauser,  63  Ind.  158.) 

[{Caption.)']  The  State  of  Indiana,  on  the  relation  of  The  City  of  Co* 
lunUms^  complains  of  Zachariah  H.  Hauser,  William  McEwen^  Archie 

1.  The  fact  that  the  treasurer  used  a  public  officer  is  considered  reponsible 

the  safe  placed  in  the  treasurer's  office  simply  as  a  bailee  for  hire  such  a  plea 

by  the  county  commissioners  for  the  will  be  good  as  a  defense  to  an  action 

deposit  of  the  money  and  other  effects  on  his  bond. 

of  the  county  therein  is  no  defense  to  Illinois.  —  Thompson    v.    Board    of 

the  action.      It  is  optional   with   the  Trustees,  30  111.  99. 

treasurer  to  keep  the  funds  wherever  /W/aMa.  — Halbert  v.  State,  aa  Ind. 

he  deems  it  expedient,  and  by  keeping  125;    Rock  v.   Stringer,   36   Ind.   346; 

them  in  the  safe  placed  there  for  his  Steinback  v.  State,  38  Ind.  483. 

convenience  only  he  assumed  the  risk  Iowa.  —  District  To.   v.  Morton,   37 

of  so  doing.    The  commissioners  could  Iowa  550;    District  Tp.    v.  Smith,  39 

not  bind  a  county,  nor  could  they  re-  Iowa  9. 

lease  their  treasurer  from  any  liability  McLss€uhusetU.'^^A9kTiCxx\v.  Haxxard, 

arising  from  the  use  of  the  safe  if  he  12  Cush.  (Mass.)  112. 

thereby,  through   negligence,  incurred  il/tV^f^it.  —  Perley  v.  Muskegon,  33 

any.     But  if,  without   fault  or  negli-  Mich.  132. 

gence  on    his    part,   the    treasurer  is  Missouri. '^^XJkXjt  v.   Gatxweiler,  49 

violently  robbed  of  money  belonging  Mo.  17. 

to  the  county,  it  is  a  valid  defense,  pro  New  Jersey.  —  New  Providence  Tp. 

iatUo,   to  an  action   upon   his    official  v.  McEachron,  33  N.  J.  L.  339. 

bond.     The  treasurer's  degree  of  re-  New  Mexico.  —  U.  S.  v.  Watts,   i  N. 

sponsibility  is  simply  that  which  the  Mex.  553. 

county   will  impose    upon    him  as  a  New    York.  —  Muzzy  v.  Shattuck,  i 

bailee  for  hire.     Cumlnsrland  v.  Pen-  Den.  (N.  Y.)  233. 

nell,  69  Me.  357.  Ohio.  —  State  v.  Harper,  6  Ohio  St. 

In  Tennessee  it  has  been  held  that  a  607. 

public  officer  is  not  an  insurer  of  the  Pennsylvania.— Com.  v.  Bailey,  139 

safety  of  public   funds  in  his  hands.  Pa.  St.  485. 

but  is  responsible  only  for  the  exercise  Federal  Courts.  —  Boyden  v.  U.  S.  13 

of   good    faith,    diligence,    prudence.  Wall.  (U.  S.)  17;  U.  S.  v.  Prescott,  3 

caution,  and  a  disinterested  e£fort  to  How.  (U.  S.)  578;  U.  S.  v.  Morgan,  11 

keep  and  preserve  the  fund  for  those  How.  (U.  S.)  154;  U.  S.  v.  Dashiel,   4 

entitled  to  it.     State  v.  Copeland,  96  Wall.  (U.  S.)  182;  U.  S.  v.  Keehler,  9 

Tenn.  296.  Wall.  (U.  S.)  83;   Bevans  v.  U.  S.,  13 

Plea  that  Money  Was  Lost  Without  Wall.  (U.  S.)  56. 

Vogligenoe  on  the  part  of  a  treasurer  is  The  weight  of  the  authority  of  the 

not  tenable,   however,  under  the  de-  federal  cases  above  cited  is  somewhat 

cisions  of  the    United    States    courts,  shaken  by  U.  S.  v.  Thomas,  15  Wall, 

and  some  of  the  state  courts,  holding  (U.  S.)  337,  where  it  was  held  that  the 

that  a  public  officer  intrusted  with  the  act    of   a   public    enemy   in    forcibly 

care  of  public  moneys  is  an  insurer  of  seizing  or  destroying  property  of  the 

the  funds  in  his  custody.     But  where  government  in  the  hands  of  a  public 
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McEwen^  Siinson  J,  Barrett^  Smith  Jones^  and  fames  F,  Hiner^  and  says 
that  the  said  City  of  Columimt  is  a  municipal  corporation,  duly  organ- 
ized under  the  laws  of  the  State  of  Indiana  providing  for  the  incor- 
poration of  cities,  and  that,  on  the  ^^  day  of  J/'oy,  i8^P,  the  defendant 
Zachariah  H,  Hauser  was  duly  elected  to  the  office  of  treasurer  of  the 
city  of  Columbus y  for  the  term  of  two  years,  and  thereupon  took  and 
filed  his  oath  of  office  and  official  bond,  and  entered  upon  the  duties 
thereof;  that  he  continued  to  discharge  said  duties  until  the  2d  day 
of  May,  1 87/,  when  his  said  term  expired  by  operation  of  law;  and 
upon  which  said  day  he  was  duly  re-elected  to  said  office  of  treasurer 
of  the  city  of  Columbus^  as  his  own  succcessor  for  the  term  of  two 
years  therefrom;  that,  on  the  25th  day  oi  May,  i87i,  he  took  and 
filed  his  oath  of  office,  as  said  treasurer,  and  executed  his  official 
bond  in  the  penal  sum  of  thirty  thousand  Ao\\2lts,  conditioned  for  the 
faithful  performance  of  the  duties  of  said  office,  and  that  he  would 
pay  over  all  moneys  received  by  him  according  to  law  and  the  ordi- 
nances of  said  city,  and  duly  acknowledged  the  execution  of  the  same 
before  Amos  Burns,  mayor  of  said  city,  with  William  McEwen,  Archie 
McEwen,  Stinson  J,  Barrett,  Smith'Jones and  James F,  Hiner  as  sureties 
thereon,  each  of  which  of  said  named  sureties,  on  said  day,  before  the 
said  Amos  Burns,  mayor  as  aforesaid,  severally  acknowledged  them- 
selves as  such  sureties,  a  copy  of  which  such  bond  is  filed  herewith, 
marked  *  Exhibit  B,*  and  made  as  a  part  hereof;*  that  immediately 
thereupon  the  said  Hauser  re-entered  upon  the  duties  of  said  office,  and 

continued  the  same  until  the day  of  May,  iS73,  when  his  term 

expired  by  limitation  of  law,  and  Alexander  H,  Kraining  was  elected 
his  successor,  and  who  duly  qualified  himself  and  entered  upon  the 
duties  of  his  said  office;  that  upon  the  21th  day  of  September,  i870, 
the  common  council  of  the  city  of  Columbus  duly  passed,  by  a  two- 
thirds  vote  thereof,  and  adopted,  an  ordinance  entitled  **An  ordinance 
to  provide  for  the  construction  of  water  works,*  a  copy  of  which  said 
ordinance  is  filed  herewith  and  made  part  hereof,  marked  *  C,*  *  which 
said  ordinance  duly  authorized  the  treasurer  of  the  city  of  Columbus 
to  negotiate  the  sale,  and  to  sell,  the  bonds  of  said  city  to  the  amount 
oi  fifty  thousand AoW^x^,  for  the  use  and  benefit  of  said  city;'  that,  on 
the  1th  day  oi  February,  i87i,  and  during  the  continuance  of  said 
Hauser  in   office,  said  defendant,  as  such  treasurer  aforesaid,  did 

officer,  against  his  will  and  without  parts  of  the  record,  and  cannot  be  con- 

his  fault,  is  a  discharge  of  his  official  sidered  in  determining  the  sufficiency  of 

bond,  given  to  secure  the  faithful  per-  eitherof  the  said  paragraphs  of  the  com- 

formance  of    his    obligation    to  keep  plaint,  except  in  so  far  as  the  contents 

such   property  safely  and  to  have  it  on   the  ordinances  are  stated  and  set 

forthcoming  when  required.  forth  in  the  body  of  the  paragraphs. 

1.  Th«  Treainrer's  Bond  in  the  suit  is  State  v.  Hauser,  63  Ind.  155. 
the  foundation  of  the  action,  and  the        8.  It  was  no  part  of  the  otndal  duty 
copy  of  the  bond  filed  with  the  com-  of  Hauser,  as  treasurer  of  the  city  of 
plaint    is    therefore   properly   in    the  Columbus.tonegodate  the  sale  of  water- 
record.     State  V.  Hauser,  63  Ind.  155.  works  bonds  of  said  city.      His  official 

8.  Th0  Ooplet  of  the  OrdlEanooi  of  the  duties  are  confined  to  the  collection, 
city  of  Columbus  which  were  filed  with  receipt,  safe  keeping  and  proper  dis- 
the  complaint  as  exhibits  are  in  no  bursement  of  the  city  revenues  and  to 
proper  sense  the  foundadon  of  the  matters  immediately  connected  there- 
action,  and  do  not,  therefore,  become  with.    State  v.  Hauser,  63  Ind.  155. 
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negotiate  the  sale,  and  did  sell,  fifty  thousand  dollars  of  said  bonds, 
and  did  receive  therefor,  for  the  use  of  said  city  and  as  such  treas- 
urer, the  sum  of  fifty  thousand  doWsirs  in  money;^  that,  on  the  26tA  day 
oi  June^  i87i,  the  common  council  of  the  city  of  Columbus  passed  and 
adopted  an  ordinance  entitled  'An  ordinance  supplemental  to  an 
ordinance  entitled  **An  ordinance  to  provide  for  the  construction  of 
water-works,"  passed  by  the  common  council  on  the  21th  day  of  Sep- 
tember y  \VtOy  a  copy  of  which  said  ordinance  is  filed  herewith,  and 
made  part  hereof,  marked  '  Exhibit  D^  which  said  ordinance  duly 
authorized  the  treasurer  of  said  city  to  negotiate  the  sale  and  to  sell 
the  bonds  of  said  city  to  the  amount  of  fifteen  thousand  dollars,  for  the 
use  and  benefit  of  said  city;  that,  on  the  j//  day  of  July^  i87i,  the  said 
defendant  Hauser  during  his  said  continuance  in  office  as  such  treas- 
urer aforesaid,  did  negotiate  the  sale  and  did  sell  the  bonds  of  the 
city,  to  the  amount  of  fifteen  thousand  dollars,  and  did  receive  there- 
for, for  the  use  and  benefit  of  said  city,  and  as  such  treasurer,  the  sum 

oi  fifteen  thousand  and  seventy- five  dollars  in  money;  that,  on  the 

day  of  J/tfy,  i875,  the  dtitndsxiX  Hauser* s  term  of  office  expired  as 
aforesaid,  by  limitation  of  law,  and  his  successor  was  duly  elected  and 
qualified  as  aforesaid,  and  yet  the  said  defendant  2^hariah  H.  Hauser^ 
treasurer  as  aforesaid,  has  not  faithfully  and  honestly  performed  the 
duties  of  his  said  office,  and  has  not  paid  overall  moneys  received  by  him 
as  such  treasurer,  according  to  law  and  the  ordinances  of  said  city,  as 
required  by  said  bond  obligatory,  but  did  commit  and  make  a  breach 
of  said  official  bond,  in  this:  That  he  has  failed  and  wholly  refused 
to  pay  over  to  his  successor  in  office,  and  to  all  persons  and  legally 
constituted  authorities  to  receive  the  same,  the  sum  of  five  thousand 
dollars  of  the  money  so  received  by  him  as  such  treasurer,  from  the 
sale  of  the  fifty  thousand  dollar  bonds  authorized  by  the  ordinance 
marked  '  Exhibit  C,'  and  still  fails  and  refuses  to  pay  the  same  or  any 
part  thereof;  and  that  he  has  failed  and  wholly  refused  to  pay  over  to 
his  successor  in  office,  and  to  all  persons  and  legally  constituted 
authorities  to  receive  the  same,  the  sum  oi  fifteen  thousand  and  seventy- 
five  dollars  received  by  him  as  such  treasurer  from  the  sale  of  the 
bonds  sold  pursuant  to  the  ordinance  marked  'Exhibit  J9,'  and  still 
fails  and  wholly  refuses  to  pay  over  the  same,  or  any  part  thereof,  to 
his  successor  in  office,  or  to  any  person  or  duly  constituted  authority 
to  receive  the  same,  but  wrongfully  and  unlawfully  withholds  the 
said  sum  of  twenty  thousand  and  seventy-five  dollars,  to  the  damage  of 
said  plaintiff  tMrty  thousand  dollars.  Wherefore  plaintiff  demands 
judgment  for  thirty  thousand  dollars,  and  all  proper  relief.^ 

\F.  T  Hordy  plaintiff's  attorney.] 

1.  If  the  money  derived  from  the  sale  record   contained  two  paragraphs,  the 

of  the  bonds  was  received  by  Hauser,  one  in  the  text  and  another  which  only 

then  treasurer  of  the  city  of  Columbus,  charged  that  Hauser  had  sold  the  bonds 

it  was  immaterial  from  whom  he  re-  and  refused  to  account  for  and    pay 

ceived  it.     He  and  his  sureties  became  over  to  his  successor  in  office,  or  any 

respootfible  therefor  on  his  official  bond,  one  authorized  to  receive  the  same,  the 

State  V.  Hauser,  63  Ind.  155.  value  of  said  bonds.     It  did  not  show 

8.  The  facts  stated  herein  are  suffi-  any  act  done  by  Hauser  which  he  could 

dent  to  constitute  a  cause  of  action.  have  done  officially  as  treasurer  of  the 

Plaintiff's  complaint  as  found  in  the  city  of  Columbus,  there  being  no  aver- 
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b.  Answer  or  Plea. 

(1)  Special  Defense. 

Form  No.  449$. 

(Precedent  in  State  v.  Hauser,  63  Ind.  163.) 

[(CVi//lVwf.)] 

The  defendants,  Hauser^  Barrett^  Jones  and  Hiner^  for  answer  to 
the  first  paragraph  of  complaint,  say,  that,  on  the  SOth  day  of  Decem- 
ber^ iS70,  after  the  adoption  of  said  ordinance  of  September  2^ th^  i870, 
providing  for  the  issue  and  sale  of  water-works  bonds,  said  commoa 
council  of  said  city  of  Columbus  superseded  the  provisions  of  said 
ordinance,  in  so  far  as  they  provided  for  the  negotiation  and  sale 
of  said  bonds  by  the  defendant  Hauser^  by  ordering  and  directing 
the  city  attorney  of  said  city,  as  their  agent,  to  proceed  to  Indian- 
apolis  and  ascertain  upon  what  terms  said  bonds  could  be  sold;  in 
pursuance  of  which  order  said  attorney  did  enter  into  negotiations, 
as  agent  of  said  common  council,  for  sale  of  the  bonds  mentioned  in 
said  ordinance,  and  in  the  course  of  such  negotiations  obtained  from 
WoolleUy  Webb  &*  Co, ,  bankers,  of  Indianapolis^  a  proposition  to  pur- 
chase said  bonds  at  par,  provided  said  common  council  would  permit 
the  price  thereof  to  remain  in  their  bank,  at  Indianapolis^  and  not  draw 
the  same  out  for  any  other  purpose  than  the  construction  of  said 
water-works,  and  no  faster  than  was  required  for  that  purpose,  in 
consideration  of  which  they  would  pay  to  said  city  interest  on  the 
price  of  said  bonds  while  they  remained  in  their  hands,  at  the  rate 
oifour  per  cent,  per  annum;  which  proposition  said  attorney,  on,  to 
wit,  on  the  Sdday  of  January,  i87i,  reported  to  said  common  coun- 
cil, which  said  body  thereafter,  to  wit,  on  the  J?5M  day  oi  January, 
i87i,  bv  an  order  duly  entered  of  record  in  their  minutes,  accepted  said 
proposition  of  said  Woollen,  Webb  &*  Co. ,  and  directed  the  defendant 
Hauser,  then  treasurer  of  said  city  as  their  agent  and  in  no  other 
capacity,  to  sell  the  bonds  of  said  city,  provided  for  by  said  ordi- 
nance, to  the  amount  of  fj^, 000.00,  to  said  Woollen,  Webb  ^f  Co., 
upon  the  terms  of  their  said  proposition,  or  to  any  other  responsible 
parties,  upon  equally  favorable  terms.  Thereafter,  to  wit,  on  the 
7M  day  of  February,  iS71,  said  defendant  Mauser,  in  pursuance  of 
said  last  mentioned  order  and  by  no  other  or  different  authority, 
sold  and  delivered  to  Messrs.  McEwen  &*  Sons,  bankers,  at  Columbus, 
Indiana,  said  bonds  of  said  city,  to  said  amount,  upon  terms  and  con- 
ditions identical,  in  every  respect,  with  those  so  as  aforesaid  offered 
by  said  Woollen,  Webb  &*  Co.,  and  accepted  by  said  common  council, 
to  wit,  said  McEwen  &*  Sons  purchased  said  bonds  at  par,  upon  con- 
dition that  the  price  of  the  bonds  should  be  retained  by  them  in 
their  bank,  and  only  be  drawn  out  by  said  city  for  the  construction 
of  said  water- works,  and  no  faster  than  required  for  that  purpose,  said 
McEwen  6*  Sons  to  pay  to  said  city  interest  on   the   price  of  said 

ment  that  any  money  had  ever  been    sale  of  said  bonds.     It  was  bad  on 
received  by  him  as  treasurer  from  the    demurrer. 
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bonds  while  it  so  remained  in  their  hands,  at  the  rate  oifour  per 
cent,  per  annum.  Thereafter,  to  wit,  on  the  9th  day  of  February^ 
i87i,  said  defendant  .^a»j/r  reported  orally  to  said  common  council, 
then  being  in  formal  session,  the  fact  of  such  sale  and  the  full  terms 
thereof  as  herein  stated,  and  said  common  council  formally  approved 

the  sale;  and  thereafter,  to  wit,  on  the day  of  Marchy  i87i, 

said  defendant  embraced  in  his  report  as  treasurer  for  the  month  of 
February^  i87i,  a  statement  of  the  fact  and  terms  of  such  sale,  as 

above  stated,  and  said  common  council  thereafter,  on  the day 

of  Marchy  iS71,  again  approved  the  same. 

The  defendants  further  aver,  that,  after  said  common  council  had 
adopted  the  ordinance  providing  for  a  second  series  of  water-works 
bonds,  as  mentioned  in  complaint,  said  common  council  themselves 
on  the  Is/  day  oi  July^  iS71,  while  in  formal  session,  sold  the  entire 
amount  of  bonds,  provided  for  by  said  ordinance,  to  said  AfcFwen&* 
SonSj  upon  terms  and  conditions  the  same  in  every  respect  as  those 
upon  which  they  had  purchased  said  first  series  of  bonds,  as  herein 
set  forth,  and  said  bonds  then  being  in  the  possession  of  said  Mc- 
Ewen  &*  SonSy  for  safe-keeping  for  said  city,  they,  said  McEwen  6* 
SonSy  thereupon  assumed  the  ownership  and  property  thereof,  and 
sold  the  same  to  third  parties;  and  defendants  aver,  that  the  defend- 
ant Haustr  had  no  connection  with  the  sale  of  said  second  series  in 
any  capacity  whatever. 

Defendants  aver  that  said  common  council  continuously  recognized 
and  regarded  the  conditions  upon  which  both  said  series  of  bonds 
had  been  sold,  and  did  not  draw  out  of  the  hands  of  said  McEwen  &* 
Sans  any  portion  of  the  proceeds  of  said  bonds  for  any  other  than 
water-works  purposes,  or  any  faster  than  was  required  for  that  pur- 
pose; that  whatever  portion  was  so  drawn  out  by  said  common  coun- 
cil was  duly  expended  by  them  in  the  construction  of  said  water- 
works, and  none  whatever  thereof  ever  came  into  the  hands  of  the 
defendant  Haustr ^  as  treasurer  of  said  city,  or  in  any  other  capacity; 
that  all  of  the  proceeds  of  said  bonds  not  so  expended  by  said  com* 
men  council,  prior  to  thei?P/Aday  of  ^tf^//,  i87i,  and  being  the  sum 
of,  to  wit,  ^20y000.00y  remained  on  said  day  in  the  hands  of  said  Jfr- 
Ewin  6*  SanSy  a  debt  from  them  to  said  city,  and  defendants  aver, 
that,  on  said  day,  said  McEwen  &*  Sans  suspended  payment  and  be- 
came insolvent,  and  have  at  no  time  paid  to  said  city,  or  to  the 
defendant  Hauser^  as  treasurer,  or  in  any  other  capacity,  any  part  of 
said  debt,  but  still  owe  the  entire  amount  thereof  to  said  city.  And 
the  defendants  aver  that  the  water-works  bonds  and  money  arising 
therefrom,  mentioned  in  said  first  paragraph  of  complaint,  are  the 
same  herein  mentioned,  and  not  other  or  different. 

2.  The  defendants,  for  further  answer  to  so  much  of  said  first  para- 
graph of  complaint  as  relates  to  said  second  series  of  bonds,  and  for 
answer  to  the  fourth  paragraph  of  complaint,  say,  that  said  bonds 
came  into  the  hands  of  the  defendant  Hauser  for  negotiation  and  sale 
as  agent  of  the  common  council  of  said  city  of  Columbus^  and  not  as 
treasurer  of  said  city,  and  were  sold  by  him  as  such  agent  to  Mc- 
Ew€n  6f*  ScmSj  bankers,  at  CoiumbuSy  Indiana^  on,  to  wit,  the  tsi  day 
of  J^y^  i87i,  upon  the  following  terms  and  conditions,  to  wit:   Said 
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McEwen  &*  Sons  purchased  said  bonds  at  par,  upon  condition  that 
the  proceeds  thereof  should  be  allpwed  by  said  common  council  to 
remain  in  their  bank,  and  not  be  drawn  out  or  expended  for  any 
other  purpose  than  the  construction  of  said  water- works,  and  no  faster 
than  was  required  for  said  purposes;  said  McEwen  &*  Sons^  in  con- 
sideration thereof,  agreeing  to  pay  said  city  interest  on  said  proceeds 
at  the  rate  of  four  per  cent,  per  annum.     Thereafter,  on  the  same 
day,  the  common  council  of  said  city,  having  full  knowledge  of  the 
terms  of  such  sale,  ratified  and  approved  the  same  and  the  defend- 
ants aver  that  said  common  council  continuously  thereafter  recog- 
nized and  regarded  said  contract,  and  did  not  draw  out  of  the  hands 
of  said  McEwen  &*  Sons  any  part  of  the  proceeds  of  said  bonds  for 
any  other  purposes  than  the  construction  of  said  water-works,  or  any 
faster  than  was  needed  for  that  purpose;  and  that  all  of  the  proceeds 
of  said  bonds  not  so  drawn  out  and  expended  by  said  common  coun- 
cil, prior  to  the  J^PM  day  of  August,  i87i,  remained  and  were  on  said 
day  in  the  hands  of  said  McEwen  &*  Sons,  and  not  in  the  hands  of 
the  defendant  ^a»j^r,  as  treasurer,  or  in  any  other  capacity;  and 
defendants  aver,  that  on  said  day  said  McEwen  6^  Sons  suspended 
payment  and  became  insolvent,  and  that  they  still  owe  the  said  city 
all  of  the  proceeds  of  said  bonds  not  so,  as  aforesaid,  drawn  out  and 
expended  by  said  common  council;  and  defendants  aver  that  said 
second  series  of  water-works  bonds  and  the  money  arising  therefrom, 
mentioned  in  said  first  and  fourth  paragraphs  of  complaint,  are  the 
same  herein  mentioned,  and  not  other  or  different. 

3.  For  further  answer  to  fourth  paragraph  of  complaint,  said 
defendants  say,  that,  to  wit,  on  the  1st  day  oi  July,  i87i,  the  bonds 
mentioned  in  said  paragraph  of  complaint  were  signed  and  sealed  by 
the  mayor  and  clerk  of  said  city,  and  by  them  deposited  with  Messrs, 
McEwen  &*  Sons,  bankers,  at  Columbus,  Indiana,  for  safe-keeping,  and 
that  thereafter,  but  on  the  same  day,  the  common  council  of  said 
city,  and  not  the  defendant  Hauser,  sold  said  bonds  to  said  McEwen 
b*  Sons,M^OTL  the  following  terms  and  conditions,  to  wit:  saidJ/*^- 
Ewen  &*  Sons  purchased  said  bonds  at  par,  upon  conditions  that  the 
said  common  council  would  permit  the  proceeds  thereof  to  remain 
in  their  hands,  and  not  draw  the  same  out  for  any  other  purpose  than 
the  construction  of  the  water-works  of  said  city,  nor  any  faster  than 
was  required  for  that  purpose,  in  consideration  of  which  they  would 
pay  to  said  city  interest  on  said  proceeds  at  the  rate  oifour  per  cent 
per  annum,  and  thereupon  said  McEwen  6*  Sons  took  possession  of 
said  bonds  as  their  own  property  under  said  contract. 

Defendants  aver  that  said  common  council  continuously  thereafter 
recognized  and   regarded  said   contract,  and   did   not  draw  upon 
said  McEwen  <&•  Sons  for  any  part  of  the  proceeds  of  said  bonds  for 
any  other  purpose  than  the  construction  of  said  water-works,  or  any 
faster  than  was  required  for  that  purpose;  that  whatever  portion  of  . 
said  money  was  drawn  out  of  the  hands  of  said  McEwen  dr*  Sons  was  . 
drawn  out  by  said  common  council,  and  was  all  expended  by  them  . 
in  the  construction  of  said  water-works,  and  none  whatever  thereof 
ever  came  into  the  hands  of  the  defendant  jfiTa^x^r  as  treasurer  of  said 
city  or  in  any  other  capacity.     That  all  the  proceeds  of  said  bonds  . 
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not  so  drawn  out  and  expended  by  the  common  council  prior  to  the 
fl9th  day  oi  August^  iSTlj  remained  on  said  day  in  the  hands  of  said 
McEwen  &*  Sons^  a  debt  from  them  to  said  city^  and  def endzmts  say, 
that  on  said  day  said  McEwen  &*  Sons  suspended  payment  and  became 
insolvent,  and  that  they  still  owe  to  said  city  all  of  the  proceeds  of 
said  bonds  not  so  drawn  out  and  expended  by  said  common  council. 
Defendants  further  say,  the  matters  herein  stated  are  the  same  men- 
tioned in  said  paragraph  of  complaint,  and  not  other  or  different.^ 
[(jConcludifig  in  usual  manner  with  signature  of  defendants*  attorney. y[ 

(2)  Puis  Darrein  Continuance.^ 

Form  No.  4499. 

(Precedent  in  East  St.  Louis  v,  Renshaw,  153  III  493.) 

[(^Caption  and  commencement. y\ 

That  one  Martin  Martell  was,  on  April  13^  iBS8^  appointed  city 
treasurer  of  said  city  by  its  cit^  council,  and  was  duly  qualified  as 
such,  and  became  the  successor  m  office  of  said  Renshaw  as  treasurer, 
and  entered  upon  the  duties  of  the  office,  and  that  since  the  last  con- 
tinuance of  this  cause,  to  wit,  on  the  5th  day  of  June^  A.  D.  18^^,  the 
said  Martin  Martell^  as  such  treasurer,  and  as  successor  of  the  said 
John  W.  Renshaw^  by  the  direction  of  the  city  council  of  said  city,  to 
wit,  on  the  9th  day  oi/ufyy  A.  D.  18^^,  demanded  the  same  sum  of 
^fiOO.OO  mentioned  in  plaintiff's  declaration  of  said  John  W.  Renshaw^ 
and  the  said  John  W.  Renshaw^  on  the  day  and  year  last  aforesaid,  at 
the  county  aforesaid,  by  the  direction  of  the  city  council  of  said  city, 
paid  the  same  ^^000.00  in  plaintiff's  declaration  to  his  successor  in 
office  the  saX^  Martin  Martell^  and  this  the  said  defendants  are  ready 
to  verify,  wherefore  they  pray  judgment,  etc.^ 

[(Signature  of  Defendants*  Attorney. y] 

7.  Bond  of  Treasurer  of  School  District. 

Form  No.  4500. 
(Precedent  in  Holbrook  v.  School  Trustees,  22  III.  540.) 

[^Caption  and  commencement.)"]  For  that  whereas  the  said  defend- 
ants heretofore,  to  wit,  on  the^r^Tday  of  Aprils  A.  D.  iS50,  executed  and 

1.  The  facts  stated  in  the  different  from  the  record  and  the  cause  of  ac- 

paragraphs  of  the  joint  answer  are  suf-  tion  is  admitted  to  the  same  extent  as 

ficient  to  constitute  a  good  and  com-  if  no  other  defense  had  been  urged  than 

flete  defense  to  the  plaintiff's  action,  that  contained  in  this  plea.  Mount  v. 
f  the  said  facts  are  true,  the  plaintiff  Scholes,  120  111.  394;  Waterbury  v.  Mc- 
has  no  claim  or  demand,  either  legally  Millan,  46  Miss.  635;  Dinet  v.  Pfirsh- 
or  equitably,  against  the  defendants  or  ing,  86  111.  83;  Simon  ton  v.  Younge,  i 
either  of  them  by  reason  of  the  matters  Strobh.  L.  (S.  Car.)  17;  Kimball  v,  Hun- 
alleged  in  the  complaint.  State  v.  tington,  10  Wend.  (N.  Y.)  677;  East  Sl 
Hauser,  63  Ind.  163.  Louis  v.  Renshaw,  153  III.  941. 

8.  A  plea  puis  darrein  continuance  8.  In  the  absence  of  any  allegation 

supersedes    all   other    pleas  and    de-  in  the  declaration  that  there  was  any 

fenses  in  the  cause;  and,  by  operation  unreasonable  delay  in  obeying  previous 

of  law,  the  previous  pleas  are  stricken  orders,  the  making  of  a  second  order 
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delivered  to  said  plaintiffs  their  writing  obligatory,  which  writing 
obligatory  is  in  substance  as  follows :  {Here  was  set  out  the  bond  in 

fuiLy 

And  the  plaintiffs  aver  that  said  Edmund  S.  Holbrook  continued  to 
hold  said  oflKce  of  township  treasurer  until  the  appointment  of  David 
Z.  Hou^h  as  his  successor,  as  hereafter  mentioned,  and  that  as  such 
township  treasurer  said  Holbrook  did  receive  a  large  sum  of  money, 
to  wit,  the  sum  of  two  thousand doUaxSy  which  sum  came  to  and  was  in 
the  hands  of  said  Holbrook^  as  such  township  treasurer;  and  that  after- 
wards, to  wit,  on  the  1st  day  oiApril^  A.  D.  i85^,  David L.  Hough  was 
duly  appointed  treasurer  of  said  township,  and  accepted  said  appoint- 
ment, and  gave  the  bond  required  by  law,  and  was  duly  qualified  to  act  as 
such  township  treasurer,  and  then  and  there  became  the  successor  of 
said  Edmund  S,  Holbrook  as  township  treasurer  of  said  township,'  of  all 

by  the  council  to  pay  the  money  to  the  the  power  to  remove  the  treasurer  at 

new  treasurer  before  the  first  order  was  pleasure.     Possessing  this  power,  the 

carried  into  effect,  and  the  payment  of  assignment  of  another  in  the  place  il 

the  money  to  the  successor  in  obedience  Holbrook  was  of  itself  a  removal   oi 

to  the  second  order,  constituted  a  good  him    from  that   office.      Holbrook  v. 

defense.     East  St.  Louis  v,  Renshaw,  School  Trustees,  22  III.  530. 

153  111.  491.  Allei^iiig   Xzpiration  of  Tcnn.  —  The 

1.  Oopj  of  Bond. —  complaint  must  show  that  the  treas- 
State  of  Illinois^  \  Know  all  Men  by  urer  s  term  has  expired,  but  this  need 
La  Sallt  County.  )  these  Present8,That  not  be  stated  in  express  words;  it  is 
we,  Edmund  S.  Holhrook^  Ebemter  Hig-  enough  if  it  appears  from  the  facts 
gifts  and  William  Paul  are  held  and  pleaded  that  the  term  had  ended  and 
firmly  bound,  jointly  and  severally,  that  the  successor  had  been  chosen  and 
unto  the  trustees  of  schools  of  town-  had  qualified.  Hiatt  v.  State,  no  Ind. 
ship  thirty-three  north,  of  range  one  472;  Westf all  v.  Surk,  24  Ind.  377;  Car- 
east,  of  said  county,  in  the  penal  sum  mody  v.  State,  105  Ind.  456;  Robsonv. 
of  two  thousand di6W^x%^  for  the  payment  Comstock,  8  Wis.  373;  Flanders  v.  Mc- 
of  which  we  bind  ourselves,  our  heirs,  Vicker,  7  Wis.  372;  Morse  v.  Gilman, 
executors  and  administrators,  firmly  by  16  Wis.  504. 

these  present.     In  witness  whereof,  we  This  was  an  action  of  debt  on  the 

have  hereunto  set  our  hands  and  seals  bond  of  a  school  treasurer.   Defendants 

this  3d  day  of  Aprils  A.  D.  iSj'o.    The  filed  a  general  demurrer,  which  was 

condition  of  the  above   obligation  is  overruled  by  the  trial  court.    The  de- 

such   that  if  the  above  bounden  Ed-  fendant,  Paul,  abided  by  the  demurrer. 

mund  S.  Holbrooh^  township  treasurer  The  order  and  judgment  of  the  trial 

of  township   thiry-three  north,   range  court    were    affirmed.       Holbrook    v. 

one  east    of  the  third  P.  M.,  in   the  School  Trustees,  22  111.  539. 

county  aforesaid,  shall  faithfully  dis-  The  third  plea  filed  by  defendants 

charge  all  the  duties  of  said  office  ac-  Holbrook  and  Higgins  was  as  follows: 

cording  to  the  laws  which  now  are  or  "That  the  %9AA Holbrook '^ba  appointed 

mav  hereafter  be  in  force,  and  shall  to  the  said  office  of  township  treasurer 

deliver  to  his  successor  in  office  all  hj  Theron  D.  Brewster^  Giles  A.  JJndley 

moneys,  books,  papers,  securities  and  ainAJohn  Z«  McCormick^  which  is  the 

property  in  his  hands  as  such  township  same  appointment  mentioned  in  said 

treasurer,  then  this  obligation  to  be  declaration,  who  were  then  the  trustees 

void,  otherwise  to  remain  in  full  force  of  said  township;  that  it  was  to  said 

and  virtue.  board  of  trustees,  represented  bj  said 

Edmund  S.  Holbrook,     (seal)  Brewster^  Lindl^  SLtia  AfcCormiei^  that 

IVilliam  Paul.               (seal)  said  bond  in  said  declaration  mentioned 

E.  Higgins,                    (seal)  was  given;  that  afterwards,  A.  D.  t9^. 

Approved  and  accepted  by  us,  to  wit,  on  the  day  appointed  by  law  for 

TheronD.  Brewster ^  )  Trustees  the  election  of  school  trustees,  Aiexan- 

G.A.Lindley,             ]     of  Schools,  der  Hitchcock,    IVilliam   C.  Smith  and 

8.  The  statute  gave  to  the  trustees  Ssmm^/^.^ac^  were  duly  elected  cms- 
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which  the  said  Holbrook  had  notice.  And  said  Holbrook  then  and  there 
had  in  his  hands  as  such  township  treasurer,  the  sum  of  money  afore« 
said ;  and  afterwards,  to  wit,  on  the  same  day,  the  said  David L.  Hough 
demanded  said  sum  of  money  of  said  Holbrook^  who  then  and  there 
refused  and  neglected  to  pay  said  sum  of  money  to  David L,  Haugh^ 
though  often  requested  to  do  so,  nor  have  the  said  defendants,  or 
either  of  them^  ever  paid  the  said  sum  of  money  to  said  Hough^  etc. 
\(^Concluding  in  the  usual  manner  with  signature  of  plaintiff  *s  attorney.)] 

8.  Bond  of  Tax  Collector, 
a.  Complaint,  Deelaratlon  or  PetitionJ 

tees  of  schools  of  said  township,  and  performance  and  execution  of  the  dn- 
entered  upon  said  office  and  became  the  ties  of  tax  collector  of  the  city  and 
successors  of  said  BrewsUr^  Lindley  and  county  of  San  Francisco,  as  required 
McCormick^  whose  term  of  office  then  by  law  then  existing,  as  well  as  those 
expired;  and  afterwards,  to  wit,  on  the  which  might  be  required  by  any  law 
/5M  day  oi  January^  A.  D.  18/5,  the  said  enacted  subsequently  to  the  execution 
Hitchcock^  Smith  and  Mate^  as  the  board  of  the  bond.  That  certain  moneys  as- 
of  trustees,  reappointed  said  Holbrook  sessed  were  paid  to  said  tax  collector 
as  treasurer  of  said  board;  that  said  Hoi-  on  March  3d,  1870,  and  that  the  law,  by 
brook  thereupon  gave  to  said  board  the  which  the  duty  of  collecdng  these  as- 
bond  required  by  law,  that  is  to  say,  a  sessment  moneys  was  imposed  upon 
penal  bond  signed  by  said  Holbrook  and  him,  had  been  enacted  on  the  twenty- 
two  freeholders,  who  were  not  mem-  seventh  of  March,  k868,  nine  months 
hers  of  said  board,  so  appointing  him,  before  he  gave  his  bond.  Lawrence  v. 
conditioned  that  said  Holbrook  should  Doolan,  68  Cal.  309. 
faithfully  perform  all  the  duties  of  Tudlana.  —  The  declaration  set  np  the 
treasurer  of  said  township  according  condidon  of  the  bond  that  the  collector 
to  law;  which  was  duly  received  and  "should  well  and  truly  discharge  the 
approved  by  a  majority  of  said  trus-  duties  of  collector  of  the  state  and 
tees  last  aforesaid;  whereby  the  said  county  revenue  of  the  county  of  Owen 
Holbrooke  thus  duly  reappointed  and  aforesaid  for  the  year  1839,  and  pay 
qualified,  became,  as  the  treasurer  of  over  the  same  as  by  law  required,"  and 
said  board  represented  by  said  HHek-  as  a  breach  averred  *'  that  the  said  cd- 
eock,  Smiik  and  Ufaut^  the  successor  of  lector  whoUv  failed  and  neglected  to 
himself  as  the  treasurer  of  the  said  (Uscharge  his  duty  as  such  collector, 
board  of  trustees  represented  by  Brew-  and  more  especially  in  this,  to  wit,  thml 
stir,  LindUy  and  MeCtrmick,  And  said  the  said  collector  has  wholly  failed  and 
defendanu  aver  that  said  Holbrook,  neglected  to  pay  over  to  the  tax  assess* 
while  acting  as  treasurer  as  first  afore-  or  of  said  county  of  Owen  and  the 
said,  under  the  tntstees  first  aforesaid,  treasurer  of  said  county,  or  to  account 
did  not,  before  said  reappointment  and  therefor  to  said  treasurer  in  the  manner 
the  execution  of  said  bond  last  afore^  prescribed  by  law.*'  This  breach  was 
said,  receive  any  of  the  moneys  in  said  insufficient.  It  might  be  true,  and  yet 
declaration  mendoned."  On  the  trial  the  plaiati£f  not  be  legally  entitled  to 
the  defendants  were  properly  not  al-  recover.  It  must  appear  by  proper 
lowed  to  prove  by  parol  the  contents  of  averment  that  there  was  an  assessment 
this  second  bond,  as  there  had  been  no  of  taxes  for  county  purposes  on  the 
nodce  to  produce.  Holbrook  9.  School  county  of  Owen  for  the  year  1829,  and 
Trustees,  22  111.  539.  that  there  were  assessment  rolls  of  said 
I.  OsUftnia,— Imlist  wwt  Held  Uib-  taxes  made,  corrected  and  approved, 
bis  in  an  action  on  the  bond  of  a  tax  col-  and  filed  in  the  office  of  the  clerk  of  the 
lector,  where  the  complaint  alleged  circuit  court  of  the  county,  that  a  true 
that  the  coUector  entered  on  his  duties  copy  thereof  had  been  delivered  by  the 
as  such  on  the  twenty-third  day  of  clerk  to  the  collector  together  with  a 
November,  x868;  that  he  executed  his  precept  commanding  him  to  collect  the 
bond  on  that  day,  and  that  the  condi*  taxes  acoofding  to  law.  Evans  sk  State, 
dons  of  the  bond  were  for  the  faithful  a  Blackl.  (IndT)  387. 
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Fonn  No.  4501. 

(Precedent  in  State  v.  Patton,  42  Mo.  530.; 

The  State  [of  Missouri]  to  the ' 

use  of  Worth  County,^ 
against 
John  Patton^  John  Ai  Fanmng^ 

F,  M,  Bowlin^  James  E,  Cadle^ 

Laban  G,  Janes^  Daniel  Cox^ 

Elias  G.  Weigart  and  Eli  Smith,  ^ 

Now  comes  the  plaintiff,*  by  her  attorney,  who  prosecutes  this 
cause  in  the  name  and  relation  of  the  State  of  Missouri  to  the  use  of 
Worth  county,  and  for  this  her  second  amended  petition  states:  That 
John  Patton^  on  the  28th  day  of  March,  A.  D.  i8^i,  was  sheriff  of 
Worth  county,  in  the  State  of  Missouri,  and  ex-officio  collector  of  the 
revenue  of  said  county;  and  that  the  said  John  Patton,  as  collector 
of  the  revenue  of  said  county  of  Worth,  on  the  28th  day  of  March^ 
A.  D.  i%61,  executed  his  official  bond  as  said  collector  to  the  said 
State  of  Missouri.     {Here  the  bond  wets  set  out.) 

Plaintiff  further  states  that  said  Patton,  as  collector  for  the  county^ 
of  Worth,  received  the  tax  books  for  the  year  \W2,  for  said 
county  of  Worth,  and  was  charged  with  the  amount  of  $1,549.57 
taxes  thereon ;  and  that  said  Patton,  as  collector  of  the  revenue  of 
said  county,  between  the  28th  day  of  March,  1S6I,  and  May  the  Ist^ 
iS62,  collected  on  said  tax-book  the  State  and  county  revenue  of  said 
county,  to  the  amount  of  $S37.S6,  as  shown  by  a  settlement  with  the 
County  Court  of  said  county,  by  his  deputy,  F.  M,  Bowlin,  at  the 
June  term  of  said  court,  \W2\  also,  the  sum  of  %70  collected  on 

IdMiiiippi. — The    declaration    was  obligors  to  the  payment  of  the  statn* 

held  to  be  not  good  where  it  set  up  tor^r  penalty  for  misfeasance  in  office, 

that  the  collector  had  advertised  cer-  Indiana  v.  John,  5  Ohio  217. 

tain  property  for  sale  in  the  newspaper  Yennont. — Tha  Two  Bamodias  afforded 

of  the    plaintiff    and  the  action   was  a  town  against  a  delinquent  tax  ooU 

brought  to  recover  the  cost  of  such  ad-  lector  are  elective  and  not  concurrent, 

vertising.     The  condition  of  a  collect-  and  the  imprisoning  of  the  collector  is  a 

or's  bond  is  that  he   shall  well   and  bar  to  an  action  on  the  collector's  bond, 

trulv  collect  and  pay  into  the  treasury  Hartland  v,  Hackett,  57  Vt.  92. 

of  the  state  or  county  treasury  all  the  1.  Want   of  a    Pirapor   8tatim«&t    of 

state  and  county  taxes  which  shall  be  PartiM  in  the  caption  of  the  petition  is 

collected  by  him  according  to  law,  and  not  fatal  when  it  is  supplied  in  the 

shall  do  and  perform  all  other  duties  body  of  the  pleading  by  a  substantial 

which  peruin  to  his  said   office,  etc.  averment  showing  the  capacity  of  the 

This  condition   covers   nothing   more  plaintiff  to  sue  and  recover  upon  the 

than   such  duties  as  the  statute  pre-  cause  of  action.     State  v.  Patton,    4a 

scribed.    The  law  requires  the  collector  Mo.   530;  Harney  v.   Dutcher,  15  Mo« 

to  give  notice  of  his  sales  in  the  nearest  91;  Duncan  v.    Duncan,   19  Mo.    369; 

newspaper,  but  it  makes  no  provision  Christy  v,  Myers,  21  Mo.  112;  Beattie 

for  paying  such  advertisements;  that  v,  Lett,  28  Mo.   596;  State  v.   Hessel- 

is  a  matter  between  the  collector  and  meycr,  34  Mo.  76;  State  v.  Matson,.38 

the   publisher.     Brown  v.   Phlpps,   6  Mo.  489;  State  v.  Davis,  35  Mo.  406. 

Smed.  &  M.  (Miss.)  51.  8.  In  an  action  on  the  official  bond 

Ohio. — An  action  on  a  penal  statute  of  a  license  tax  collector  appointed  by 

of  the  state  of  Indiana  cannot  be  main-  the  county  supervisors  the  court  held 

tained  in  Ohio  —  the  rule  applied  to  an  that  the  action  was  properly  brought  in 

action  in  which  the  declarauon  set  up  the  name  of  the  People  of  the  State  o£ 

the  bond  of  the  collector  subjecting  the  California.   People  v.  Stacy,  74  Gal.  373.  ■ 
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dramshop  licenses,  and dollars  on  merchant's  licenses,  said 

sums  not  in  said  settlement,  amounting  in  all  to  the  sum  of  %J^7.$6 
<:ollected  of  the  State  and  county  revenue  on  said  tax-book  more 
than  he,  the  said  John  Fatten^  collector  as  aforesaid,  has  paid  over 
to  said  State  and  county  or  otherwise  accounted  for;  and  that  the 
said  Fatiofiy  as  collector  of  said  county  has  wholly  failed  to  punctually 
pay  over  or  account  for  the  sum  of  (^7.36  revenue  collected  by  him 
and  now  due  the  plaintiff,  according  to  the  obligations  of  his  said 
bond  as  said  collector,  by  reason  whereof  said  plaintiff  says  she  is 
damaged  to  the  amount  of  ^fz^^^i^ii^r^^  dollars;  wherefore  plaintiff 
prays  judgment,^  [(conc/uding  in  the  usual  manner  with  signature  of 
Jflaintiff^s  attorney.)] 

Fonn  No.  4502. 

New  Jersey  Supreme  Court  of  the  tenth 
day  oi  July^  in  the  year  one  thousand 
eight  hundred  and  seventy-nine, 
Hudson  County,  ss: 

August  Glander^  Otto  Kohler^  Woltje  Kamend  and  Jacob  Klein^  the 
defendants  in  this  suit,  were  summoned  to  answer  unto  The  Inhabit- 
ants of  the  Township  of  Umon^  in  the  county  of  Hudson^  the  plaintiffs 
therein,  of  a  plea  that  they  render  unto  them  the  sum  of  twenty-five 
thousand  dollars  which  to  them  they  owe  and  from  them  unjustly 
detain. 

• 

1.  The  petition  charges  Patton  with  objection.    State    v,    Patton,  42    Mo. 

the  collection  of  a  certain  amount  of  530. 

money,  belonging  both  to  the  state  and  Harshman  v.  Winterbottom,  123  U.  S. 
county  revenue,  between  the  dates  of  216,  was  an  action  on  a  county  tax  col- 
March  28, 1861,  and  the  ist  day  of  May,  lector's  bond.  The  declaration  showed 
1862,  **  as  shown  by  a  setdement  with  among  other  matters  that  H.,  for  whose 
the  county  court  of  said  county "  at  use  the  acdon  was  brought,  had  pre- 
the  June  term  following.  The  material  sented  two  warrants  to  the  county 
part  of  this  allegation  is  that  so  much  treasurer  for  payment  and  payment 
of  tlie  revenue  with  which  he  ought  to  thereof  was  refused  because  there  was 
be  dharged  for  that  year  had  actually  no  money  in  the  treasury.  The  breach 
been  received  by  him  before  the  date  assigned  against  W. ,  the  tax  collector, 
of  his  settlement,  and  the  discrepancy  was  that,  without  authority,  he  re- 
betwccn  the  dates  stated  and  the  time  ceived  from  various  persons  in  pay- 
fixed  by  law  for  the  delivery  of  the  ment  of  county  taxes  *^  divers  and 
books  to  him  is  a  matter  of  no  great  sundry  warrants  of  said  county,  the 
consequence.  The  substantial  part  of  said  persons  not  being  the  legal  holders 
the  averment  is  that  this  amount  of  thereof."  On  demurrer  to  the  suffi- 
money  was  in  his  hands,  as  shown  by  ciencv  of  the  declaration,  the  court 
his  own  setdement.  The  further  aver-  held  it  insufficient  (i)  because  H.,  for 
ments  in  the  petition  show  that  this  whose  use  the  action  was  brought, 
amount,  together  with  others  received  showed  no  relation  of  contract  or  obli* 
upon  different  accounts,  made  up  a  gation  between  W.  and  himself  on 
sum  of  $407.16,  which  he  had  wholly  which  he  had  a  right  to  bring  the 
failed  to  pay  over  or  account  for  in  the  suit;  and  (2)  because  the  declarations 
manner  required  by  law,  and  that  the  showed  that  the  county  court,  to  which 
said  sum  was  then  due  the  plaintiff,  the  obligation  of  accounting  for  the 
This  ceruinly  is  the  statement  of  a  taxes  collected  or  the  failure  to  collect 
cause  of  action.  There  is  much  in  the  taxes  was  due,  had  settled  with  W. 
petition  which  ought  to  be  treated  as  and  accepted  its  own  warrants  issued 
mere  surplusage,  but  the  proper  steps  upon  the  treasurer  as  a  full  and  satis- 
were    not   taken    to   reach    such   an  factory  payment  of  that  obligation. 
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And  thereupon  the  said  plainti£fs,  by  ^^<i/r,  Muirkeid  &•  McGee, 
their  attorneys,  complain  for  that  whereas,  heretofore,  to  wit,  on  the 
ninth  day  of  Afril^  in  the  year  eighteen  hundred  and  seviniy-seveny  pur- 
suant to  the  statute  in  such  case  made  and  provided,  August  Glander 
was,  at  annual  meeting  of  the  township  of  Union  and  county  of  Hud- 
son aforesaid,  held  on  the  day  and  year  last  aforesaid  at  the  township 
of  Union  aforesaid,  to  wit,  at  Jersey  City  aforesaid,  elected  collector  of 
taxes  in  said  township,  and  being  so  elected,  he,  the  said  August 
Glander^  together  with  Otto  Kohler^  Woltje  KamendzxA  Jacob  Klein^  the 
defendants  aforesaid,  afterwards,  to  wit,  on  the  eighth  day  of  May^  in 
the  year  eighteen  hundred  and  seventy-seveny  at  the  township  of  Union 
aforesaid,  to  wit,  at  Jersey  City  aforesaid,  by  their  certain  writing 
obligatory  sealed  with  their  seals,  a  copy  of  which  is  annexed  to  the 
declaration  and  marked  Schedule  A^  and  made  a  part  hereof  and  now 
shown  to  the  court  here,  the  date  whereof  is  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  last  aforesaid,  entered  into 
bond  with  the  said  the  plaintiffs  by  the  name  oi  The  Inhabitants  of  Union 
township  in  the  county  of  Hudson^  by  which  the  plaintiffs  aver  that 
the  said  plaintiffs  were  intended  and  meant  and  thereby  then  and 
there  acknowledged  themselves  to  be  held  and  firmly  bound  unto  the 
said  plaintiffs  in  the  sum  of  twenty-five  thousand  dollars  lawful  money 
of  the  United  States,  to  be  paid  to  the  said  plaintiffs,  their  successors 
or  assigns,  to  which  payment  well  and  truly  to  be  made  they  bound 
themselves  and  each  of  them  for  himself  in  the  whole,  their  and 
every  of  their  heirs,  executors  and  administrators,  firmly  by  the  said 
writing  obligatory,  which  said  writing  obligatory  was  and  is  subject 
to  the  following  conditions,  to  wit:  That  whereas  the  therein  above 
bounden  August  Glander  was  at  the  last  annual  town  meeting  of  the 
township  of  Union  elected  a  collector  of  taxes  of  the  said  township, 
and  therefore  if  the  said  August  Glander  should  truly  and  faithfully 
perform  all  the  duties  enjoined  on  him  as  collector  of  said  township 
then  the  above  obligation  should  be  void,  otherwise  to  be  and  remain 
in  full  force  and  virtue. 

And  the  plaintiffs  further  say  that  after  the  making,  execution  and 
delivery  of  the  said  bond  the  said  August  Glander  entered  upon  the 
duties  of  said  ofHce  and  collected  moneys  of  said  township  to  a  very 
large  extent,  to  wit,  to  the  extent  of  six  thousand  and  forty-six  dol- 
lars and  eighty-seven  cents. 

And  the  plaintiffs  further  say  that  one  of  the  duties  enjoined  upon 
the  said  August  Glander  as  collector  of  said  township  was  and  is  to 
pay  over  to  the  said  plaintiffs  all  moneys  collected  by  him  as  such 
collector  of  taxes  belonging  to  said  township. 

And  for  assigning  a  breach  in  the  condition  of  the  said  writing 
obligatory,  plaintiffs  say  that  the  said  August  Glander  hath  not  truly 
and  faithfully  performed  all  the  duties  enjoined  on  him  as  collector 
of  said  township,  but  hath  failed  and  neglected  so  to  do. 

And  for  assigning  a  further  breach  in  the  condition  of  the  said 
writing  obligatory,  the  plaintiffs  say  that  the  said  August  Glander 
hath  not  truly  and  faithfully  performed  all  the  duties  enjoined  on 
him  as  collector  of  said  township  in  that  he  hath  not  paid  over  to 
the  said  plaintiffs  the  said  sum  of  six  thousand  and  forty-six  dollars 
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and  etghty'Seven  cents,  by  him  so  collected  as  aforesaid  as  the 
moneys  of  said  township,  nor  any  part  thereof,  except  the  sum  of 
Jive  thousand  five  hundred  and  seventeen  dollars  and  sixfy^seven  cents, 
and  to  pay  over  the  balance  of  said  sum,  to  wit,  the  sum  of  five 
hundred  and  twenty-nine  dollars  and  twenty-three  cents,  the  said  August 
Glander^  although  often  requested,  hath  hitherto  neglected  and 
refused,  and  still  doth  neglect  and  refuse,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  Jersey  City  aforesaid. 

And  for  assigning  a  further  breach  in  the  condition  of  the  said 
writing  obligatory,  the  plaintiffs  say  that  the  said  August  Glander^  as 
said  collector  of  taxeSy  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Jersey  City  aforesaid,  collected  and  received  of  the 
moneys  of  said  township  a  very  large  sum  of  money,  to  wit,  the 
sum  oi  five  hundred  and  twenty-nine  dollars  and  twenty  cents,  and  they 
further  say  that  it  was  the  duty  of  the  said  August  Glander  to  have 
paid  over  the  said  last  mentioned  sum  of  money  to  the  plaintiffs  on 
request,  yet  the  said  August  Glander^  although  often  requested  so  to 
do,  hath  refused  hitherto,  and  still  does  neglect  and  refuse,  to  pay 
over  the  said  sum  of  money,  or  any  part  thereof,  to  the  said  plain- 
tiffs, to  wit,  at  Jersey  City  aforesaid,  by  reason  of  which  said  breaches 
the  said  writing  obligatory  and  the  condition  thereof  became  for- 
feited, and  therefore  an  action  hath  accrued  to  the  plaintiffs  as 
aforesaid  to  demand  and  have  from  the  said  defendants  the  said  sum 
of  twenty-five  thousand  dollars  above  demanded,  to  the  damage  of  the 
said  plaintiffs  of  one  thousand  dollars,  and  therefore  they  bring  their 
suit,  eta 

Bedle,  Muirheid  6*  McGee^ 

Plaintiff's  Attorneys. 

b.  Replieation. 

Form  No.  4503. 

(Precedent  in  the  State  v.  Dorsey,  3  Gill  &  J.  (Md.)  78.)' 

[(jCaption  and  commencement)]  that  the  plaintiff  ought  not  to  be 
barred,  etc.^  because  the  said  plaintiff  says,  that  after  the  making  of 
the  said  writing  obligatory,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  third  day  of  March,  in  the  year  i8j^4,  at  the 
county  aforesaid,  the  Justices  of  the  Levy  Court  of  Baltimore  County 
aforesaid,  directed  and  caused  the  clerk  of  Baltimore  County  Court, 

1.  This  was  an  action  of  debt  on  a  tax  sustained  the  demurrer  to  the  third  and 
collector's  bond,  brought  in  1826.  De-  fourth  pleas,  also  the  demurrer  to  de- 
fendants filed  four  pleas  to  plaintiff's  fendants'  rejoinder  to  the  first  breach 
declaration.  To  the  second,  third  and  assigned  in  the  replication  of  the  plain- 
fourth  pleas  plaintiff  demurred  general-  tiff  to  defendants  first  plea,  but  the 
ly,  and  defendants  joined  in  demurrer,  court  overruled  the  demurrer  to  the 
To  the  first  plea  the  state  replied  as  second  plea  and  gave  final  judgment 
set  out  in  the  text.  To  plaintiff's  repli-  for  the  defendants.  Both  parties  ap- 
cation  defendants  rejoined.  Plaintiff  pealed.  The  rulings  of  the  lower  court 
demurred  to  defendants'  rejoinder  to  were  sustained  except  as  to  the  demur- 
plaintiff's  first  breach,  and  defendants  rer  to  the  second  plea,  which  should  not 
joined  in  demurrer.    The  county  court  have  been  overruled. 
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to  deliver  to,  and  place  in  the  hands  of  the  said  John  H.  Dorsey^  as 
one  of  the  collectors  of  the  county  tax  for  the  City  of  Baltimore^ 
for  the  year  i8£5,  wrthin  the  tUrUh^  tenths  eleventh  and  iwelfih  wards 
of  the  said  city,  in  the  said  condition  of  the  said  writing  obligatory 
mentioned,  a  fair  copy  of  the  fair  and  accurate  account  kept  by  the 
said  clerk  of  the  assessment  or  rate  imposed  and  levied  by  the  said 
Levy  Court,  as  by  law  directed  and  authorized,  on  the  assessable 
property  within  said  wards  of  the  City  of  Baltimore^  as  a  county  tax 
for  the  year  \%2S^  and  an  alphabetical  list  of  the  names  of  the  per- 
sons who  then  were  owners  of  the  said  assessed  property,  in  each  of 
the  said  wards,  and  liable  as  well  as  the  said  property  for  the  pay- 
ment of  the  said  assessments  or  rate  so  imposed  and  levied  thereon, 
with  the  amount  of  each  of  the  said  persons'  assessment  or  propor- 
tion of  the  said  county  tax  annexed  to  be  collected,  paid  and 
accounted  for  by  the  said  John  H,  Dorsey^  as  such  collector  afore- 
said, within  the  time  and  in  the  manner  prescribed  by  law,  and  the 
said  John  H.  Dorsey^  as  such  collector  aforesaid  mentioned  in  the  said 
condition  of  the  said  writing  obligatory,  then  and  there  received  and 
accepted  the  said  copy  of  the  account  for  collection,  and  to  be  paid 
and  accounted  for  as  aforesaid.  And  the  said  plaintiff  avers,  that 
the  whole  amount  of  the  county  tax  for  the  year  18;^,  so  levied  and 
imposed  on  the  assessable  property  within  the  said  wards  of  the  City 
of  Baltimore y  as  specified  in  and  accepted  by  the  ssXdJohn  If,  Dor- 
sey,  as  such  collector  aforesaid,  including  the  commission  of  six  per 
cent,  allowed  to  him  for  the  collection  thereof,  was  and  is,  a  large 
sum  of  money  to  wit,  the  sum  of  %7^972.17y  to  wit,  at  the  county 
aforesaid.  And  the  said  plaintiff  further  says,  that  the  said  John  H, 
Dorsey^  as  such  collector  aforesaid,  on  and  by  the  said  delivery  to, 
and  receipt  by  him,  of  the  said  copy  of  the  account  of  assessment 
and  lists  aforesaid,  so  placed  in  his  hands,  and  accepted  by  him  for 
collection  as  aforesaid,  was  duly  and  lawfully  authorized  and  it 
became  and  was  his  duty,  as  by  law  prescribed  and  required,  within 
twenty  days  thereafter,  to  wit,  at  the  county  aforesaid,  to  proceed 
to  collect  the  said  assessment  or  rate,  to  the  amount  of  the  said  sum 
last  above  mentioned,  as  specified  in  the  said  copy  of  the  account 
of  assessment  and  lists  so  placed  in  his  hands,  and  by  him  accepted 
for  collection,  and  to  finish  and  complete  the  collections  of  the  same 
in  the  several  wards  aforesaid,  within  one  year  and  six  months  after 
the  delivery  to  and  receipt  by  him,  of  the  said  copy  of  the  said  assess- 
ment and  lists;  yet  the  ^2\A  John  H.  Dorsey^  regardless  of  his  duty, 
as  such  collector  aforesaid,  did  not  finish  and  complete  the  collec- 
tions of  the  assessment  or  rate  so  imposed  and  levied  as  a  county 
tax  for  the  year  iSjS^,  on  the  assessable  property  within  the  said 
wards  of  the  City  of  Baltimore^  and  placed  in  his  hands  and  accepted 
by  him  for  collection,  as  such  collector  aforesaid,  within  one  year 
and  six  months  after  the  delivery  to  and  receipt  by  him,  of  the  said 
copy  of  the  account  of  assessment  and  lists  aforesaid;  but  wholly 
neglected  and  refused,  although  often  requested,  to  finish  and  com- 
plete the  collections  of  the  assessments  so  placed  in  his  hands,  and 
still  doth  neglect  and  refuse  so  to  do;  and  therefore  the  said  plain- 
tiff says  that  the  said  John  H.  Dorsey  hath  not  faithfully  discharged 
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his  duties  as  one  of  the  collectors  of  the  county  tax  for  the  City  of 
Baltimore^  for  the  year  i8£5,  within  the  said  wards  of  the  said  city, 
but  therein  hath  wholly  failed  and  made  default,  contrary,  etc, ;  and 
this,  etc. 

And  for  assigning  a  further  breach  of  the  condition  of  the  said 
writing  obligatory,  the  plaintiff  says,  that  after  the  making  of  the 
said  writing  obligatory,  and  after  the  delivery  to,  and  receipt  by 
John  a,  Dorscy^  as  such  collector  aforesaid,  of  the  copy  of  the 
amount  of  assessment,  and  list  of  names  and  amount  of  county  tax 
to  be  by  him  collected,  for  the  year  i8£5,  for  the  ninths  tenths  eleventh^ 
and  twelfth  wards  within  the  City  of  Baltimore^  to  wit,  at  the  county 
aforesaid,  it  became  and  was  by  law  the  duty  of  the  sa!\6,/ohn  H. 
Darsey^  as  such  collector,  to  pay  and  account  for  the  amount  of  the 
sums  so  by  him  to  be  collected,  as  specified  in  the  said  lists  in  such 
manner  at  such  times  as  the  said  Levy  Court  of  Baltimore  County 
should  direct  and  appoint  And  the  said  plaintiff  further  says,  that 
the  said  Levy  Court,  afterwards,  to  wit,  on  the  7th  of  September y  i8S5, 
at,  etCy  did  direct  and  appoint  that  the  said  John  H,  Dorsey  should 
pay  and  account  for  the  collections  of  the  assessments  so  placed  in 
his  hands  as  aforesaid  to  the  Justices  of  th^  Levy  Court  of  Baltimore 
County,  aforesaid,  on  or  before  the  first  Tuesday  in  March  next 
thereafter,  to  wit,  etc.^  whereof  the  said  John  H,  Dorsey  had  notice. 
And  the  said  plaintiff  avers  that  the  amount  of  the  collections  of  the 
assessments  of  the  said  county  tax  for  the  year  i8£^,  for  the  said 
wards  which  it  was  the  duty  of  the  said  John  H,  Dorsey ^  as  collector, 
to  have  paid  to  the  Justices  of  the  Levy  Court  of  Baltimore  County, 
on  or  before  the  said,  etCy  was  the  sum  of  %7y^9S,84\  yet  the  said 
John  H.  Dorseyy  regardless  of  his  duty  as  such  collector,  did  not,  on 
or  before  the  said,  etCy  pay  or  account  for  the  collections  of  the  said 
assessments  so  placed  in  his  hands,  and  by  him  accepted,  or  any  part 
thereof,  to  the  Justices  of  the  Levy  Court  of  Baltimore  County  afore- 
said, but  the  said  John  H,  Dorseyy  although  often  requested  by  the 
said  Levy  Court,  to  wit,  etCy  hath  always  hitherto  refused,  and  still 
doth  refuse,  to  pay  or  account  for  the  same  or  any  part  thereof;  and 
so  the  said  plaintiff  says  that  the  said  John  H,  Dorsey  hath  not  faith- 
fully discharged  his  duties  as  one,  etc,'^  [(jConcluding  in  usucU  man- 
ner with  signature  of  plaintiff* s  attorney^ 

9.  Bond  of  Clerk  of  Court.' 

1.  The  breach  herein  set  forth  is  suf-  to  add  to  the  failure  by  John  H.  Dorsey 

ficient.     There  were  two  distinct  duties  to  finish  and  complete  the  collection, 

required  to  be  performed  under  the  laws  etc.  (which  is  the  first  breach  assigned), 

by  the  collector:  one  to  finish  and  com-  a  neglect  to  pay  and  account,  etc.,  which 

piete  collections  Within  six  months,  etc. ,  is  of  itself  a  separate  and  distinct  breach 

or  by  the  time  assigned  by  the  Levy  of  duty.    State  v,  Dorsey,  3  Gill  &  J. 

court,  and  the  other  to  pay  and  account  (Md.)  75. 

for  the  same  in  such  manner  and  at  8.  A  Goimty  Olirk  who  is  charged  by 
such  times  as  the  court  shall  direct,  statute  with  an  absolute  and  certain 
The  neglect  to  perform  either  of  these  duty,  in  the  performance  of  which 
is  a  violation  of  the  condition  of  the  another  has  a  special  and  personal  in- 
bond  for  which  an  action  will  He.  And  terest,  is  liable  to  make  compensation 
it  is  not  necessary  to  sustain  this  suit  to  the  extent  of  any  actual  loss  sustained 
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PoniiN0.  4504. 
(Pfeeedeat  Ia  SuUtTan  tr.  SCMtf,  lai  Ind  343.) 

J'(Ci//Kw.)]  '^^^  State  of  IndUum^  on  the  relation  of  EUnabeth  Zangs- 
!r,  administratrix  ^  ^mV  non^  with  the  will  annexed,  of  the  estate 
of  Mary  ^^frr^/A  deceased,  complains  of  said  defendants,  John  E.  Sui- 
/ivan,  iViiiiam  A .  SprouU^  James  Remhan^  James  B.  Conaty  and  Datdel 
Burton^  and  says  that  prior  to  the  9th  day  of  November^  A.  D.  18^,  the 
said  defendant,  John  E.  Sui/wan,  was  duly  elected  clerk  of  the  circuit 
court  in  and  for  Marion  county,  in  the  State  of  Indiana^  and  on  the  said 
day  was  qualified,  according  to  law,  and  entered  upon  his  duties  as 
such ;  that  on  the  said  dth  day  of  November y  A.  D.  18^^,  he  executed  his 
bond,  according  to  law,  with  said  William  K.  Sproute^  James  Remhan^ 
James  B.  Conaty  and  Daniel  Burton  as  sureties,  which  was  duly  filed 
and  approved  by  the  board  of  commissioners  of  said  county  accord- 
ing to  law — a  copy  of  said  bond  is  herewith  filed,  marked  *' Exhibit 
Ay**  and  is  made  part  hereof;  that  the  said  bond,  conditioned 
among  other  things,  that  said  John  E,  Sullivan  '  shall  faithfully  dis- 
charge the  duties  of  said  office  of  clerk  of  the  circuit  court  in  and  for 
Marion  countv,  and  shall  pay  over  to  the  person  or  persons  entitled 
to  the  same  all  money  that  may  come  into  his  hands/  But  the  plain- 
tiff says  that  the  said  John  E,  Sullivan  has  not  discharged  his  said 
duties  as  such  clerk  faithfully  and  according  to  law,  and  cannot  and 
will  not  pay  over  to  the  person  or  persons  entitled  thereto  certain 
money  in  his  hands,  but  has  failed  in  this,  to  wit:  Pursuant  to  an 
order  of  the  Marion  circuit  court,  duly  entered  of  record  in  Order- 
Booh  No.  82y  page  Sy  a  certain  Levi  ThomaSy  then  executor  of  the  last 
will  of  Mary  Ferrelly  deceased,  paid  over  to  the  defendant  John  E 
Sullivany  then  the  clerk  of  the  circuit  court  of  Marion  county  afore- 
said, as  such  clerk  and  in  trust,  the  following  sums  of  money, 
belonging  to  the  estate  of  said  Mary  Ferrelly  deceased,  that  is  to  say: 

by  the  person  specially  interested^  iA  titled  to  part  of  the  proceeds  of  a  par- 
case  the  officer  refuses  or  neglects  to  Ution  sale  cannot  be  foand  and  the 
perform  his  duty.  State  v.  Fleming,  money  has  been  paid  to  the  clerk  by 
134  Ind.  09;  State  f.  Davis,  06  Ind.  539;  order  to  await  further  orders.  The 
Clark  V,  Miller,  54  N.  Y.  528.  But  the  clerk  receives  such  money  by  virtue  of 
rule  is  different  in  case  the  duty  to  be  his  office.  Walters-Cates  v.  Wilkinson, 
performed  depends  upon  the  right  ezer.  92  Iowa  139. 

cise  of  the  judgment  of  a  clerk.    A  pub-  Bond  of  Probate  Clerk,  a  declaration  on, 

lie  officer  is  not  liable  for  a  mere  mis-  sufficiently  shows  a  right  of  recovery 

take  of  judgment.    State  v.  Fleming,  which  alleges  that  the  clerk  assumed  to 

124  Ind.  99;  Kendall  v,  Stokes,  3  How.  take  the  acknowledgment  of  a  certain 

(U.  S.)  87;  State  V.  Egbert,  123  Ind.  448.  person  to  a  mortgage,  and  that  such  per- 

Bond  of  Clork  of  Coivtof  Oownon  Pins,  son  was  not  personally  known  to  him 

in  an  action  on,  by  the  county  compais-  to  be  the  person  signing  the  mongage, 

sioners  to  recover  fines,  fees  and  costs  and  that  the  mortgagor  did  not  appear 

received  by  him  in  his  official  capacity,  before  him  and  acknowledge  the  mort- 

the  declaration  need  not  aver  that  the  gage  as  the  officer  certified,  and  that  the 

indictments  wherein  they  arose  were  clerk  made  the  statement  required  bv 

determined  in  favor  of  the  state.    State  the  statute  in  the  certificate  of  ackoowl- 

V.  Piatt,  15  Ohio  15.  edgment,  but  that  the  same  was  false 

Bond  of  Ctekof  BistriitOfittithesare-  and  fraudulent.    People  v.  Bartels,  138 

ties  on,  are  Uable  where  a  penoil  en-  in.  333. 
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On  the  ItJith  day  of  December,  iS87,  the  sum  of %£,500.00 

On  the  let  A  day  oi  January,  1 8^^,  the  sum  of 150.00 

On  the  l$th  day  oi  April,  iB88,  the  sum  of 6i^l,57 

Total %S,»7L57 

All  of  said  money  the  said  /oAn  E.  Sullivan^  as  such  clerk,  was 
required  by  the  order  of  said  circuit  court  of  Marion  county  to  keep 
and  hold  in  trust,  subject  to  the  further  order  of  the  court;  but  plain- 
tiff avers  and  charges  that  said  John  E.  Sullivan  has  not  so  kept  and 
held  said  money,  but  has  squandered  the  same  and  every  part  thereof, 
and  has  fled  to  parts  unknown  to  the  plaintiff,  that  he  is  now  a  fugi- 
tive from  justice ;  that  he  has  resigned  his  office  as  such  clerk,  leaving 
no  money  in  the  office  of  the  clerk  of  said  circuit  court  and  of  Marion 
county,  and  leaving  no  money  subject  to  the  order  of  said  circuit 
court,  but  is  a  defaulter  as  to  the  whole  amount  of  said  trust  fund; 
and  that  by  reason  of  said  wrongful  and  unlawful  acts  of  said  John 
E.  Sullivan  the  said  estate  and  said  Elisabeth  Langsdale,  as  adminis- 
tratrix as  aforesaid  thereof,  has  been  injured  and  damaged  in  the  sum 
of  seven  thousand  dollars.  Wherefore  plaintiff  demands  judgment 
against  the  defendants  for  seven  thousand  dollars  ($7,000),  and  all  other 
proper  relief.^ 

Robert  Denny, 
Jno,  R,  McFee, 

Attorneys  for  Plaintiff. 

1.  In  this  case  the  defendant.  Bur-  the  party  injured  by  such  breach.    The 

ton,  filed  a  separate  demurrer  to  the  complaint  is  not  to  recover  the  money, 

complaint  for  want  of  sufficient  facts,  but  damages    accruing   by   reason  of 

which  was   overruled,  and  exceptions  the  breach  of  the  bond,  and  it  is  shown 

taken.     Burton  then  answered  by  gen-  by  the  averment  that  the  money  was 

eral  denial  and  three  special  paragraphs,  the  property  of  the  estate  of  which  the 

Plaintiff  filed  a  demurrer  to  each  of  the  relatrix  is  administratrix,  and  whatever 

special  paragraphs.  This  demurrer  was  damages  to  estate  is  sustained  bv  the 

sustained  as  to  each  paragraph,  and  breach  of  the  bond  alleged,  she  has  a 

exceptions  taken.     Thereupon  Burton  right  to  recover.     Sulliyant/.  State,  I2i 

withdrew  his  general  denial  and  refused  Ind.   342,  distinguishing  Ferguson    v. 

to  plead  further.     The   other  defend-  State,  90  Ind.  38. 

ants  answered  by  general  denial.  Upon  In  McNutt  v.  Livingston,  7  Smed.  & 

submission  to  the  court  there  was  a  find-  M.  (Miss.)  643,  the  allegation  of  breach 

ing  and  judgment  against  all  the  de-  was  as  follows:  '*  That  the  said  Samud 

fendants.     Burton  then  made  a  motion  D.  Livingston  did  not  faithfully  perform 

to   modify  the  judgment,   which   was  the  duties  of  his  office,  but  that  he 

overruled,  and  exceptions  reserved.  On  failed  to  do  so  in  this,  that  on  the  /j'M 

appeal  by  Burton,  the  others  refusing  day  of  February^  ^^J9f  the  said  D.  G.  <5r» 

to  join,  the  Supreme  Court  found  no  /^.  Moore  recovered  a  judgment  in  the 

error  in  the  record  for  which  the  judg-  0>f«// Court  of  J/<7</t>^»  county  against 

ment  should  be  reversed.     Sullivan  v.  James  Sims^  Uriah  Kenty  Alfred  Haley 

State,  121  Ind.  342.  and  Enoch  King,   for  %6,8i6,  besides 

The  allegations  of  the  complaint  show  costs;  and  on  the  agth  day  of  April, 

a  sufficient  breach  of  the  bond  in  that  iSj^,  said  Livingston,  as  clerk,  issued  an 

the  county  clerk  failed  to  discharge  his  execution   thereupon,  directed  to  the 

duties  and  keep  the  money  in  accord-  sheriff  of  Madison  county,  which  was 

ance  with  the  order  of  the  court,  and  levied  upon  slaves    to  the    value    of 

spent  and  wasted  it  so  that  he  could  not  %8yOoo,  the  property  of  Enoch  King,  one 

pay  it  over  or  comply  with  the  order  of  of  the  defendants  in  the  said  execution; 

the   court,  if  the  order   was  made  for  and  afterwards,  to  wit:  on  the  12th  day 

him  to  do  so,  to  entitle  a  recovery  by  of  March,  i8j9,  said  defendants  in  said 
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10.  Bond  of  JoBtiee  of  the  Peace. 

Form  No.  4505. 

(Precedent  in  Fairchild  v.  Keith,  99  Ohio  St  157.)^ 

[  {Caption  and  usual  allegations  of  the  election  to  office^  entrance  upon 
the  duties  of  office,  due  execution  of  official  bond,  and  recital  of  bond  and 
conditions  therein.^l 

And  the  plaintiff  furtlier  says  that  afterward,  to  wit,  on  the  £4th 
day  of  October,  A.  D.  iS70,  he  recovered  a  judgment  by  the  consid- 
eration of  the  said  Rensselcur  Cooley  as  such  justice  of  the  peace  in 
the  sum  of  ninety  dollars,  and  five  dollars  costs,  against  Charles  Bos- 
houser  in  an  action  then  and  there  pending  before  said  Rensselaer 
Cooley  as  justice  of  the  peace  as  aforesaid,  wherein  the  said  plaintiff 
herem  was  plaintiff,  and  the  said  Charles  Bashouser  was  defendant; 
that  immediately  upon  the  rendition  of  said  judgment  the  said  plain- 
tiff requested  and  ordered  said  Rensselaer  Cooley  as  such  justice  of 
the  peace  to  issue  an  execution  against  said  Charles  Bashouser  to 
collect  said  judgment  and  costs;  and  the  plaintiff  still  further  says 
the  said  Rensselaer  Cooley  as   such  justice  of  the  peace  failed  and 

execution  presented  their  petition  to  the  defendants,  from  which  a  writ  of 
•aid  Livingston^  as  clerk^  praying  a  writ  error  was  prosecuted.  The  High  Court 
of  error  on  said  judgment  to  the  High  of  Errors  and  Appeals  reversed  the 
Court  of  Errors  and  Appeals  in  QOiiioTrxi'  judgment,  sustained  the  demurrer  to 
ity  with  the  statute  in  such  case  made  the  pleas  and  remanded  the  cause 
and  provided,  which  was  granted  by  for  further  proceedings.  At  common 
said  Livingston  by  his  deputv,  0,  F.  law  a  writ  of  error  did  not  stay 
^af>(;  and  at  the  same  time  said  Zt'vfff^-  an  execution  already  levied  on  the 
ston^  by  his  said  deputy,  issued  a  writ  of  property  of  the  defendant.  Meriton 
supersedeas,  directed  to  said  sheriff ,  di-  v,  Stevens,  Willes27i;  Kinnie  v.  Whit- 
recting  and  ordering  said  sheriff  to  su-  ford,  17  Johns.  (N.  Y.)  34.;  Blanchard 
persede  and  desist  from  all  further  v,  Myers^  9  Johns.  (N.  V.)  66.  It 
proceedings  on  said  execution;  that  said  was  insisted  that  under  this  rule  the 
supersedeas  came  to  the  said  sheriff's  sheriff,  and  not  the  clerk,  was  liable  for 
hands,  who  thereupon  discharged  said  the  release  of  the  property,  but  the 
slaves  from  said  levy.  That  said  Liv-  court  did  not  consider  the  point  well 
ingston^  by  his  said  deputy,  issued  said  taken.  McNutt  v.  Livingston,  7Smed. 
writof  supersedeas  without  taking  from  &  M.  (Miss.)  650.  Since  the  common- 
said  petitioners,  the  defendants  in  said  law  rule  above  stated  did  not  exist  in 
judgment,  a  bond  with  two  or  more  Mississippi  at  that  time,  the  supersedeas 
good  and  sufficient  sureties,  approved  operated  as  a  release  of  the  levy.  Walker 
by  the  clerk,  and  conditioned  in  the  i/.  McDowell,  4  Smed.  &  M.  (Miss.)  134- 
manner  prescribed  by  law;  but  that  1.  The  Court  of  Common  Pleas  sus- 
through  negligence  he  omitted  and  tained  the  general  demurrer  to  the  pe- 
f ailed  to  take-such  bond  as  by  law  and  tition  and  judgment  was  entered  for 
the  conditions  of  his  official  bond  he  defendants,  which,  on  error,  was  re- 
was  bound  to  do;  by  reason  of  which  versed  by  the  District  Court  which  gave 
the  plaintiff  has  entirely  lost  his  debt."  judgment  for  costs  for  the  plaintiff  in 
To  the  declaration  defendants  pleaded  the  courts  below.  Defendants  moved 
eight  pleas.  Plaintiff  demurred  to  the  for  leave  to  file  petition  in  error  to  ob- 
third  and  sixth  pleas,  and  replied  to  the  tain  a  reversal  of  the  judgment  of  the 
first,  second,  fourth,  fifth,  seventh  and  District  Court  and  the  affirmance  of  the 
eighth.  Upon  argument  of  demurrers  judgment  of  the  Court  of  Common 
the  court  extended  the  same  back  to  the  Pleas.  The  Supreme  Court  overruled 
plaintiff's  declaration  and  sustained  the  motion,  holding  that  the  District 
the  demurrer  as  to  the  declaration.  Court  had  properly  reversed  the  jadg- 
Judgment  was  thereupon  rendered  for  ment  of  the  Court  of  Common  Pleas. 

766  Volume  3. 


4506.  BONDS  b- UNDERTAKINGS  {ACTIONS  ON),  4606. 

neglected  to  make  any  record  of  his  said  judgment,  except  as  fol- 
lows: *  Judgment  $9C//  in  said  caase,  and  failed  and  neglected  to  issue 
an  execution  on  such  judgment  as  he  was  by  plaintiff  requested  and 
ordered  to  do,  whereby  and  by  reason  of  which  plaintiff  hath  lost 
his  said  judgment  and  the  money  due  and  payable  thereon.  Plain- 
tiff further  says  that  by  the  failure  and  neglect  of  the  said  Rensse- 
laer Cooley  as  aforesaid  the  said  writing  obligatory  became  and  is 
broken.^  \(J2ancluding  in  the  usual  manner  with  signature  of  plaintiff's 
attorney. y\ 

1 1 .  Bond  of  Chief  Inspector  of  Grain. 

Form  No.  4506. 

(Precedent  in  People  v.  Harper,  91  111.  359.) 

[(jCaption,y\  The  people  of  the  State  of  Illinois^  plaintiffs  herein, 
by  Luther  Laflin  Mills^  State's  attorney  of  Cook  county,  and  James  K. 
Edsall^  Attorney  General  of  IllinaiSy  their  attorneys,  complain  of 
William  H,  Harper^  William  Harper^  Robert  G.  Ingersolly  John  M» 
RountreCy  Charles  B,  Farwell^  and  Solomon  P,  Hopkins^  defendants 
herein,  of  a  plea  that  they  render  to  the  said  plaintiffs  the  sum  of 
%50y000^  which  they  owe  to  and  unjustly  detain  from  plaintiffs. 

For  that,  whereas  the  said  William  H,  Harper ^  heretofore,  to  wit,  on 
the  Sd  day  of  Aprils  A.  D.  i87^,  was  duly  appointed  and  commissioned 
by  the  then  Governor  of  said  State  of  Illinois^  by  and  with  the  advice 
and  consent  of  the  Senate  of  said  State,  to  the  office  of  chief  inspector 
of  grain  in  and  for  the  city  of  ChicagOy  in  said  Cook  county,  for  the 
term  of  two  years,  and  that  he,  the  said  William  H,  Harper^  then 
and  there  accepted  the  said  appointment  and  commission  to  the  said 
office,  and  entered  upon  the  duties  thereof;  and  that  the  said  William 
H.  Harper  ^&  principal  and  the  said  William  Harper ^  Robert  G,  Inger- 
soUy  John  M,  Rountree^  Charles  B,  Farwell^  and  Solomon  P,  Hopkins^ 
as  sureties,  afterwards,  to  wit,  on  the  2Jiih  day  of  September^  A.  D. 
i875,  executed  and  delivered  to  the  said  plaintiffs,  as  the  official  bond 
of  said  William  H  Harper ^  as  such  chief  inspector ^  the  bond  herein- 
after described,  that  is  to  say,  that  on  the  day  and  year  last  afore- 
said, in  the  county  aforesaid,  the  said  defendants,  by  their  writing 
obligatory,  bearing  date  of  that  day,  and  sealed  with  their  seals,  did 
acknowledge  themselves  to  be  held  and  firmly  bound  to  said  plaintiffs 
in  the  penal  sum  of  ^0,000y  to  be  paid  to  said  plaintiffs,  — which  said 
writing  obligatory  was  and  is  subject  to  a  certain  condition  there- 
under written,  whereby,  after  reciting  to  the  effect  that  the  said 
William  H,  Harper  had  been  appointed  chief  inspector  of  grain  for 
the  city  of  Chicago^  it  was  provided,  that  if  he,  the  said  William  H 
Harper^  should  faithfully  and  strictly  discharge  the  duties  of  said 

1.  The   iudgment  having  been  ren-  ministerial  duties  for  the  nonperform- 

dered  and  the  rights  of   the  parties  ance  of  which  an  action  lies  on  the  offi- 

determined,  the  entering  of  the  judg-  cial  bond  of  the  justice,  and  breaches 

ment  on  the  docket  in  proper  form  and  of  the  condidon  in  these  respects  are 

the  issuing  of  execution  thereon  were  distinctly  averred. 
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office  of  €ki€f  inspector  of  grain  according  to  law  and  the  rules  and 
regulations  prescribing  his  duties,  and  pay  all  damages  to  any  person 
or  persons  who  might  be  injured  by  reason  of  his  neglect  or  failure 
to  comply  with  the  laws  and  rules  and  regulations  aforesaid,  then 
said  writing  obligatory  was  to  be  void,  otherwise  to  be  and  remain  in 
full  force  and  effect,  as  by  the  said  writing  obligatory  and  the  said 
condition  thereof  appears. 

And  the  plaintiffs  aver  that,  to  wit,  on  the  J^th  day  of  Nov,,  A.  D. 
i87J,  the  Board  of  Railroad  and  Warehouse  Commissioners  ^  of  the  State 
ol  Illinois  approved  and  accepted  the  said  writing  obligatory  and  the 
sureties  therein,  as  the  official  bond  of  the  said  William  H,  Harper, 
as  such  chief  inspector  of  grain\  and  that  the  said  William  H,  Harper 
continued  to  act  as  such  chief  inspector  until  the  expiration  of  the 
term  for  which  he  was  so  appointed,  to  wit,  until  the  Sd  day  of  April, 
A.  D.  1 875,  and  that  afterwards,  to  wit,  on  the  mih  day  of  Aprii, 
i875,  John  C  Smith  was  duly  appointed  to  the  office  of  chief  inspector 
of  grain  in  and  for  the  said  city  of  Chicago  and  thereby  became  and 
from  thence  hitherto  has  been,  the  successor  of  the  said  William  H, 
Harper  in  said  office.* 

And  the  plaintiffs  further  aver,  that  before  the  making  of  the  said 
writing  obligatory,  to  wit,  on  the  Sth  day  of  May,  A.  D.  i87^,  the  said 
Board  of  Railroad  and  Warehouse  Commissioners,  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  made  and  adopted  certain 
rules  and  regulations  prescribing  the  duties  of  such  chief  inspector  of 
grain,  of  the  tenor  and  effect  following,  to  wit:  (Here  set  forth 
rules,')  ' 

And  that  the  said  rules  and  regulations  continued  in  force  from  the 
date  last  aforesaid,  during  the  time  the  said  William  H,  Harper  so 


1.  There  U  no  provision  of  the  con- 
stitution which  either  expressly  or 
by  necessary  implication  prohibits  the 
general  assembly  from  committing  the 
inspection  of  grain  to  a  board  created 
for  that  purpose.  People  v.  Harper, 
91  111.  357. 

8.  The  allegation  here  is  sufficient  as 
to  the  expiration  of  Harper's  term  of 
office,  and  since  his  duty  was  to  pa^ 
his  successor  without  other  qualin- 
cation  to  that  term,  it  is  sufficiently 
averred  that  he  had  a  successor  to 
whom  he  has  failed  to  pay  over  the 
moneys  in  his  hands  after  demand 
made  for  that  purpose.  People  v.  Har- 
per, 91  111.  357. 

3.  Th«  Eulss  Set  Forth  in  the  complaint 
were  as  follows,  to  wit:  Rule  4.  The 
said  chief  inspector  is  hereby  author- 
ized to  collect  such  charges  for  the  in- 
spection of  grain  as  may  be  established 
from  time  to  time  by  the  commission- 
ers, and  pay  out  the  proceeds  arising 
therefrom, as  hereinafter  provided;  and 
he  shall  turn  over  to  his  successor  in 
office  all  moneys,  uncollected  bills,  or 


other  property  belonging  to  the  inspect 
tion  department,  taking  his  receipt 
therefor. 

Rule  15.  The  said  chief  inspector 
shall  make  out  and  transmit  to  the 
office  of  the  commissioners,  previous 
to  the  first  Tuesday  of  each  month,  a 
full  and  correct  statement,  in  duplicate, 
of  the  amount  of  cash  receipts  from 
any  and  all  sources  during  the  previ- 
ous month;  also  the  amount  of  uncol- 
lected bills  due  the  department.  Said 
statement  shall  also  include  an  account 
of  the  expenses  of  the  department  for 
the  same  month,  and  be  accompanied 
by  the  bills  of  said  expenses,  duly  cer- 
tified by  the  chief  inspectoror  the  ware- 
house registrar  to  be  correct,  and  the 
pay-roll,  giving  the  names  and  duties 
of  all  employees  in  the  offices  of  the  in- 
spector and  registrar,  and  the  amounts 
due  each,  duly  certified  as  above.  Upon 
the  approval  of  the  said  bills  and  pay- 
roll by  the  commissioners,  and  the  re- 
turn of  the  same  to  the  chief  inspector, 
he  is  hereby  authorized  to  pay  such 
bills  and  pay-roll,  thus  approved,  out 
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ooDtinued  to  act  as  such  ckUf  inspector  cf  grain^  and  from  thence 
hitherto. 

And  the  plaintiffs  farther  aver,  that  before  the  making  pf  the  said 
writing  obligatory,  to  wit,  on  the  8th  day  oi  May^  A.  D.  i87<5,  and 
from  time  to  time  thereafter,  the  said  Board  of  Railroad  and  Ware- 
house  Commissioners^  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  fixed  and  regulated  the  rates  of  charges  for  the  inspec- 
tion  of  grain  in  such  manner  as  would,  in  the  judgment  of  said 
commissioners,  produce  sufficient  revenue  to  meet  the  necessary 
expenses  of  the  service  of  inspection  and  no  more. 

And  the  plaintiffs  further  aver,  that  by  virtue  of  the  premises  it 
became  and  was  the  duty  of  the  said  William  H.  Harpery  as  such  chief 
inspector  of  grain,  during  his  said  term  of  office,  and  his  continuance 
in  said  office,  to  inspect  grain  in  the  said  city  of  Chicago,  or  cause  the 
same  to  be  inspected,  and  to  collect  and  receive  the  lawful  fees  and 
charges  for  such  inspection  fixed  by  said  Board  of  Railroad  and  IVare^ 
house  Commissioners y  in  accordance  with  the  said  rules  and  regulations 
of  said  board  in  that  behalf,  and  to  make  monthly  reports  to  the  said 
board  of  commissioners  of  all  such  fees  collected  and  received  by 
him,  and  to  pay  out  the  same  in  defraying  the  expenses  of  said 
inspection  service  in  the  manner  prescribed  in  said  rules  and  regula- 
tions and  the  statute  in  such  case  made  and  provided,  and  after  the 
expiration  of  his  official  term  to  turn  over  and  deliver  to  his  successor 
in  said  office  of  chief  inspector  all  such  moneys,  and  other  property 
in  his  hands  belonging  to  such  inspection  department,  as  provided  in 
said  rules  and  regulations  defining  his  duties  in  that  regard. 

And  for  assigning  a  breach  of  said  condition  of  said  writing  obliga- 
tory, the  plaintiffs  aver  that  the  said  William  H,  Harper,  after  the 
making  of  the  said  writing  obligatory,  and  during  and  before  the 
expiration  of  his  said  term  of  office,  as  aforesaid,  as  such  chief  inspec- 
tor, collected  and  received  large  sums  of  money,  of  such  fees,  for  the 
inspection  of  grain,  as  aforesaid,  amounting  to  a  large  sum,  to  wit, 
the  sum  of  ^5,000,  over  and  above  all  sums  paid  out  by  him  in 
defraying  the  expenses  of  said  inspection  service,  and  without  right 
or  authority  of  law,  converted  and  disposed  of  the  same  to  his  own 
use,  and  although  requested  so  to  do  upon  the  expiration  of  his  said 
term  of  office,  hath  neglected  and  refused  to  turn  over  and  deliver 
said  sum  of  money  so  remaining  in  his  hands  to  his  successor  in  office 
as  such  chief  inspector,  and  still  doth  neglect  and  refuse  so  to  do, 
and  without  lawful  right  still  retains  the  said  sum  to  his  own  use,  to 
wit,  at  the  place  aforesaid.^ 

By  means  whereof  an  action  hath  accrued  to  the  plaintiff  to  demand, 
have  and  receive  of  and  from  said  defendants  said  sum  of  %50,000 

of  any  funds  belonging  to  his  depart-  prescribed  by  the  Commission  of  Rail- 

ment,  and,  as  soon  thereafter  as  prac-  road  and    Warehouses   as   those  pre- 

ticable,  return  said  pay-roll  and  bills,  scribed   by  law.     It  was   no  less  his 

duly  receipted,  to  the  oflSce  of  the  com-  duty  to  pay  over  the  surplus  inspection 

missioners.  fees  in  his  hands  to  his  successor  in 

1.  The   undertaking  of  the  sureties  office  than  it  was  to  make  careful  and 

was  that  their  principal  should  faith-  honest  inspections,  and  for  this  default 

fully  and  stricdv  discharge  the  duties  of  his  sureties  were  clearly  responsible, 

hisofficeofchiefinspector,  as  well  those  People  z^.  Harper,  91  111.  357. 
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above  demanded.  ^  Yet,  the  said  defendants  have  not  paid  to  said 
plaintiffs  the  last  named  sum  of  money,  or  any  part  thereof,  but 
refuse  so  to  do,  to  the  damage  of  said  plaintiffs  of  the  sum  of  %y)^000^ 
and  therefore  the  plaintiffs  bring  suit.^  \i^Signaiur€  of  plaintijft 
attorney s.y\ 

12.  Bond  of  CommlBBioner  to  Sell  Real  Estate. 

Form  No.  4507. 

(Precedent  in  Coggeshall  v.  State,  112  Ind.  562.) 

\(^Caption  and  commencement,  y\  That,  at  the  November  term,  187^9 
of  the  Grant  Circuit  Court,  in  an  action  there  pending  between  Mary 
Spears  et  al.  and  Corder  and  others  for  the  partition  of  certain  lands, 
of  which  the  parties  to  the  action  were  then  owners  as  tenants  in 
common,  it  having  been  found  that  such  lands  could  not  be  divided 
without  injury  to  the  owners,  an  order  was  entered  by  the  court  for 
the  sale  thereof,  and  one  Linder  was  appointed  a  commissioner  to  make 
such  sale,  and,  pursuant  to  such  order,  made  sale  of  such  lands ;  that, 
after  such  sale,  Linder  resigned  his  trust  as  such  commissioner,  and 
his  resignation  was  accepted  by  the  court  and  he  was  discharged; 
that  afterwards,  at  the  April  term,  i87P,  of  such  court,  one  John 
Haisley  was  appointed  commissioner  to  collect  and  make  distribution 
of  the  proceeds  of  the  aforesaid  sale  of  such  lands,  and  thereupon,, 
under  such  appointment,  said  Haisley  gave  his  bond  with  defendant, 
Coggeshall,  as  surety  therein,  a  copy  of  which  bond  is  filed  with  and 
made  part  of  this  complaint;  that  such  bond  was  then  and  there  duly^ 
approved  by  the  court,  and  said  Haisley  entered  upon  the  discharge 
of  his  duties  as  such  commissioner;  ^  that,  at  the  September  term,  i879, 

1.  Harper  was  bound  either  to  pay  commissioners  in  that  case,  at  the  time 

the  money  he  had  received  to  his  sue-  of  the  execution  of  the  bond,  had  not 

cessor  or  lawfully  account  for  its  dis-  designated  a  chief  inspector  as  the  coU 

posal,  and  having  done  neither,  a  liabil-  lector  of  the  inspection  fees  and  custo- 

ity  is   sufficiently  established  against  dians  of  the  fund  when  collected, 

him  and  his  sureties  upon  his  bond.  8.  By  these  averments  the  complaint 

People  V,  Tompkins,  74  111.  482,  was  showed  with  reasonable  certainty,  am- 

an  action  on  the  bond  of  the  chief  in-  ply  sufficient  to  withstand  the  demurrer 

spector  of  grain  for  moneys  collected  thereto,   that   John    Haisley    was    ap- 

by  him  for  inspection.     The  court,  in  pointed  a  commissioner  by  the  proper 

sustaining  the  demurrer  to  the  declara-  court;  especially  so,  as,  under  the  law, 

tion  holding  that  the  sureties  were  not  such  appointment  could  be  made  only 

responsible    for    these  moneys,   said:  by  the  court.     Coggeshall  v.  State,  ii» 

*'  They,  when  executing  the  bond,  must  Ind.  561. 

have  within  their  contemplation  what-  It  is  well  settled  in  Indiana  that  the 

ever  may  relate  to  the  supervision  of  court,  having  jurisdiction   of   such   & 

inspection,   but  the  collection  of  the  trust,  may  fill  vacancies,   however  oc- 

charges  for  inspection  and  the  custody  curring,  in  the  position  of  the  trustee 

of  the  fund  thus  to  be  raised  are  dis-  thereof ,  and  may  require  any  such  trus> 

tinct  and  independent  acts,  and  a  duty  tee  to  execute  bond,  with  sufficient  sure- 

to  perform  them  can  not  be  necessarily  ties,  conditioned  for    the  faithful  dis- 

implied  from  the  duty  to  have  super-  charge  of  the  duties  of  his  trust.     Thie- 

vision   for  inspection,  for  manifestly  baud  v.  Dufour,  54  Ind.  330;  Tucker  v. 

they  might  have  been  performed  by  State,  73  Ind.  243;  Bates  v.    State,  75 

some  other  person  than  the  chief  in-  Ind.  463;  Hinds  v^  Hinds,  85  Ind.  3x3; 

spector  with  equal  propriety.*'     The  Coggeshall  v,  Sute,  lis  Ind.  561. 
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of  the  courty  said  HaisUy  made  his  final  report  of  his  acts  as  such  com- 
missioner,  which  report  showed  that  he,  as  such  commissioner,  had  in 
his  hands  at  that  time,  belonging  to  the  said  Corder^  the  sum  of 
$gS£.06y  as  the  said  Carder^ s  stutre  of  the  proceeds  of  the  aforesaid 
sale  of  such  lands;  and  that  said  commissioner  failed  to  pay  such  sum 
of  money  to  the  relator  at  any  time,  and  said  Carder  never  received 
the  same  from  such  commissioner,  or  from  any  one  for  him;  and  the 
said  Carder  avers  that,  by  reason  of  such  failure,  the  conditions  of 
such  commissioner's  bond  have  been  broken. 

And  the  said  Carder  further  alleges  that,  on  November  6thy  i87d, 
said  Haisley  died,  and  administration  of  his  estate  has  been  had,  and, 
at  the  February  term,  i8^^  of  the  court,  his  administrator  was  dis- 
charged ;  that,  in  the  settlement  of  such  estate,  no  account  was  taken 
of  the  amount  shown  to  be  due  the  said  Corder\  and  that,  during  all 
that  time,  said  Carder  fidA  a  minor  under  the  age  of  twenty-one  years, 
and  without  a  legally  appointed  guardian;  that,  in  November y  iS84y 
said  Carder  c3Lme  of  lawful  age,  and  that  demand  had  been  made  upon 
defendant  Caggeslially  for  such  sum  of  money  due  said  Carder  from 
Jahn  Haisley  as  commissioner,  but  that  said  Coggeshall  refused  to 
pay  said  sum. 

Wherefore,  Hconcludit^  in  the  usual  manner  with  signature  of  plains 
tifs  attorney.)] 

18.  Bond  of  County  CommisBloner. 

Form  No.  4508. 
(Precedent  la  State  v,  Harrison,  84  Kan.  268.)> 

\iiCaptiony  eammencement  and  first  defense.)"] 

For  a  second  and  further  ground  of  ciefense,  said  defendants  say 
that  said  Samuel  Harrison^  as  a  member  of  the  board  of  county  com- 
missioners, voted  for  the  allowance  of  the  said  account  of  said  H.  C. 
KobUy  and  the  issuance  of  a  warrant  to  him,  for  the  sum  of  ^600 
mentioned  in  said  petition,  at  a  regular  session  of  the  board  of 
county  commissioners  of  said  Marian  county,  held  on  the  seventh 
day  of  Octaber,  i87^,  in  part  payment  of  the  contract  price  for  cer- 
tain additions,  extensions,  and  improvements  to  the  court  house  of 
said  county,  at  Marian  Centre^  the  county-seat  thereof,  in  good  faith, 
without  any  corrupt  motive  and  intent,  or  collusion  with  any  one,  in 
the  exercise  of  his  best  judgment  in  the  premises  as  such  county 
commissioner,  and  under  and  in  accordance  with  the  advice  of  legal 
counsel,  believing  that  the  said  board  of  county  commissioners  had 
full  jurisdiction  in  the  premises,  with  due  and  lawful  authority  to 
contract  for  the  erection  of  necessary  additions  to  and  extensions 

.  1.  This  was  an  action  by  the  atate  the  reported  case.    To  the  second  de- 

a^inst  Harrison  and  his  sureties  upon  fense,    gi^en    in    the   text,   plaintififs' 

his  bond  as  county  commissioner  for  demurrer  was  overruled,  which  ruling 

drawing  of  a  certain  warrant.     De-  of  the  lower  court  was   affirmed  on 

fendants'  first  defense  is  not  set  out  in  error  by  the  Supreme  Court. 
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and  improTemeats  of  the  coonty  bttUdtOfS  «t  «aid  Mnolir  M»t  siea- 
tioned  in  the  aforesaid  coatxact  with  aaid/T.  CKMt^  «fi4  co  fut? 
for  the  same  oat  of  the  general  coiuitf  fvuadft  <tti  \^tmA  aftd  niM^pro- 
priated  to  any  other  purpose,  without  first  sutoiuing  the  question 
of  building  said  additions,  extensions,  and  improveoients  to  the 
voters  of  said  county;  that  said  defendant,  Samuei Harrison  TOted  as 
aforesaid  for  the  allowance  of  said  account  of  said  H.  C  KMe^  and 
had  previously  thereto  voted  as  such  county  commissioner  in  favor 
of  contracting  with  said  H.  C.  KokU  for  the  erection  of  said  addi- 
tions, extensions,  and  improvements  of  said  court-house,  without 
first  submitting  the  question  of  building  the  same  to  the  voters  of 
said  county  in  accordance  with  the  precedents  set  by  former  boards 
of  county  commissioners  of  said  county,  and  in  accordance  with 
prior  decisions  of  district  courts  of  the  state  of  Kansas^  then  and 
now  standing  and  remaining  in  full  force  and  unreversed  and 
unmodified;  that  all  the  additions,  extensions,  and  improvements  of 
said  court-house,  at  Marion  Centre^  prepared  and  contracted  for  in 
said  contract  with  H,  C  KobUy  were  necessary  and  proper  for  the 
immediate  use  of  said  county  and  were  urgently  demanded  by  the 
business  interests  thereof;  that  said  county  had  not  at  the  time  of 
making  said  contract  any  jail  or  any  place  wherein  persons  charged 
with  crime  could  be  confined,  nor  at  said  time  had  said  county  aoj 
safe  and  sufficient  depository  for  the  records  thereof,  nor  had  it 
room  for  more  than  half  of  the  county  officers  in  its  buildings,  nor 
could  sufficient  and  proper  rooms  for  said  county  officers,  and  for  the 
transaction  of  the  county  business  and  the  safe-keeping  of  the  county 
records  be  procured  without  building  the  same;  that  the  money  paid 
to  H,  C.  Koble  by  the  county  treasurer  on  said  county  warrant  did 
not  thereby  become  a  total  loss  to  said  county ;  but  said  defendants 
aver  that  said  sum  of  %J^600  was  also  economically  expended  by  said 
H.  C,  KobUy  under  and  in  compliance  with  his  aforesaid  contract,  in 
the  erection  of  said  additions,  extensions,  and  improvements  of  said 
court-house  at  Marion  Centre^  in  the  purchase  of  materials  therefor, 
and  in  payment  for  work  and  labor  of  mechanics  and  laborers  per- 
formed in,  about,  and  upon  said  additions,  extensions,  and  improve- 
ments, and  in  the  construction  and  erection  of  the  same  for  said 
Marion  county;  that  no  part  of  said  sum  of  ^500  was  expended  or 
laid  out  for  any  other  purpose  or  in  any  manner  than  as  aforesaid; 
and  that  said  additions,  extensions,  and  improvements  of  said  court- 
house are  now  part  and  parcel  of  said  court-house,  and  have  thereby 
become  the  property  of  said  county  of  Marion,  without  any  addi- 
tional cost  or  expenses  to  said  county,  beyond  the  said  4M^^-^ 
Wherefore,  [(concluding  in  usual  manner  with  signature  of  defendants' 
attorney. )] 


1.  This  defense  sets  forth  facts  suffi-  the  commissioners  acted  beyond  their 

cient    to    constitute    a   defense.    The  power.     State  v.  Harrison,  34  Kao.  268. 

whole    question    involved  is   whether  But  where  public   officers   have  no 

county  commissioners    acted   beyond  legal  power  to  act«  they  cannot  plead 

their  power  in   issuing  the   warrant,  good  faith  after  they  have  acted.  John- 

The  facts  set  forth  do  not  show  that  son  v.  Wilson  County,  34  Kan.  689. 
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14.  BoBd  of  TowABhip  tu^wfUm. 

Form  No.  4509. 
(Praotdent  in  Hasle  Tp«  v.  Marlde,  17$  Pft.  St.  4d6.) 

[{Caption^  venue  and  commencement. yy- 

I  St.  That  no  condition  of  the  bond,  which  is  the  subject  matter  of 
this  suit,  and  in  which  William  Carter  was  principal  and  this  affiant 
a  surety,  has  ^en  broken  whereby  any  recovery  can  be  had  upon  it. 
That  none  of  the  funds  of  the  township  came  into  the  hands  of  the 
said  WillioM  Carter  as  supervisor,  except  such  moneys  as  were  paid 
him  by  the  treasurer  of  said  township  as  compensation  for  services 
as  such  supervisor.  That  there  was  no  money  to  be  accounted  for  to 
the  township  auditors,  and  no  balance  of  moneys  to  be  paid  over  to 
the  successor  of  said  supei  visor.  That  all  the  moneys  of  the  town- 
ship during  the  term  of  office  of  said  supervisor  were  derived  from 
taxes,  which  were  collected  by  the  tax  collector,  and  paid  over  to  the 
township  treasurer,  and  that  none  were  paid  to  the  supervisor  by  the 
collector.  That  all  goods  and  chattels  the  property  of  said  plaintiff, 
which  came  into  the  supervisor's  hands,  were  duly  accounted  for  and 
duly  turned  over  to  his  successor  in  office. 

2nd.  That  as  to  the  appeal  of  Coxe  and  others,  set  forth  in  plain- 
tiff's statement,  the  affiant  says  that,  so  far  as  he  is  concerned,  he  was 
neither  a  party  nor  was  privy  to  the  proceedings  in  said  appeal,  nor 
took  part  in  any  of  said  proceedings,  nor  was  party  to  any  reference 
of  the  same  to  a  referee  instead  of  resorting  to  a  trial  by  jury,  and 
he  avers  that  neither  himself  nor  his  principal,  the  said  William 
Carter^  are  bound  or  concluded  by  the  judgment  in  said  appeal  in 
a  suit  upon  the  bond  of  the  supervisor,  for  the  reason  that  no  part 
of  balance  found  against  the  said  supervisor  resulted  from  any  breach 
of  the  bond  in  suit.  That  a  reference  to  said  appeal  and  the  pro- 
ceedings had  thereon  will  show  that  a  large  part  of  the  sum  of  three 
thousand  eight  hundred  and  two  and  eighty-five  one  hundredths  dollars 
(%S^802.8^  settled  against  the  said  William  Carter^  consisted  of 
moneys  paid  him  by  the  treasurer  of  said  township,  William  Wolf^  as 
salary  or  compensation  for  himself  as  supervisor  and  as  compensation 
for  the  services  of  his  teams  and  of  hi^  minor  children,  nor  is  there 
upon  the  record  of  said  appeal  any  pretense  that  the  said  township 
did  not  get  full  value  for  the  payment  in  services  rendered.  And  the 
affiant  avers  that  the  plaintiff  received  full  value.  That  the  re- 
mainder of  said  judgment  appears  to  be  founded  upon  a  finding 
that  certain  contracts  were  improvident,  and  the  affiant  says  that 
neither  fraud  nor  covin  is  alleged  in  any  part  of  said  finding,  and 
the  affiant  thereupon  declares  that  the  action  of  said  supervisor 
in  the  transaction  of  the  township  affairs,  and  in  the  performance  of 
his  official  duties,  was  not  unfaithful,  but  that  under  all  the  circum- 
stances he  faithfully  performed  his  duty  as  supervisor,  with  reason- 

1.  For  the  fonnal  parts  of  an  affidavit  of  defense  in  Pennsylvania  consult  the 
title  Affidavit  of  Merits,  etc.,  vol.  i,  p.  649. 
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able  discretion  under  the  law.^    \(J^afuludif^  in  usual  manner  mik 
defendant  MarkUs  signature  and  the  proper  jurat^ 


\h.  Bond  of  Indian  Superintendent. 

Form  No.  45 10. 

(Precedent  in  U.  S.  v.  Parker,  lao  U.  S.  90.)* 

S  (Caption  and  commencement,)"]  That  heretofore,  to  wit,  on  the  mth 
ay  of  November y  A.  D.  i87i,  the  above  named  plaintiff  commenced 
an  action  in  the  Circuit  CoMTt  of  the  United  States,  Ninth  Circuit  and 
District  of  Nevada^  against  said  above  named  defendants,  upon  the 
official  bond  of  the  defendant  Hubbard  G.  Parker,  as  superintendent 
of  Indian  affairs  for  Nevada  (the  same  identical  bond  as  set  out  in  the 
complaint  herein),  to  recover  the  sum  oi  fifteen  thousand  one  hundred 
and  eight  and  62-100  (IS^lOSMSf)  dollars,  together  with  interest  and 
costs. 

That  said  action  was  commenced  by  the  filing  of  a  complaint  and 
the  issuance  of  summons  thereon  in  due  form  of  law. 

That  the  said  defendants  appeared  in  said  action  by  their  attorneys, 
£//is  &*  King,  and  on,  to  wit,  December  15,  A.  D.  i87i,  filed  their  answer 
to  the  complaint,  and,  among  other  things,  denied  that  there  was  any 
balance  due  the  United  States  from  the  said  deiendant,  Ifubbard  G. 
Parker,  as  superintendent  of  Indian  affairs  for  Nevada,  or  otherwise. 

That  said  United  States  Circuit  Court  had  jurisdiction  of  the  par- 
ties and  the  subject  matter  of  said  action. 

That  afterwards  and  on,  to  wit,  the  ix/day  of  December,  A.  D.  i875, 
said  cause  came  on  for  trial  in  the  said  Circuit  Court  of  the  United 
States  and  District  of  Nevada,  before  Hon.  Lorenzo  Sawyer,  Circuit 
Judge,  and  Hon.  £,  JV,  Hillyer,  United  States  District  Judge  for  Ne- 
vada, the  plaintiff  being  represented  by  its  duly  authorized  and  ap- 
pointed attorney  for  the  district  of  Nevada,  Jonas  Seeley,  and  the 


1.  This  affidavit  of  defense  was  con-  lar  section  of  the  N.  Y.  Code  of  Civil 
sidered   sufficiently  responsive  to  the  '  Procedure,    construe  ^  this    section    to 

averments  contained  in  plaintiff's  state-  mean  that  the  pleadings  will  be  con- 

ment  of  claim  to  carry  the  case  to  a  strued  in  such  a  sense  as  to  support  the 

jury.     HazleTp.  v.  Markle,  175  Pa.  St.  cause  of  action  or  the  defense.    Under 

405.  this  rule  the  above  answer  need  not 

8.  See  supra^  note  X,  p.  763.  contain  an  express  averment  that  the 

8.  Secdon  3093,  General  Statutes  of  amount  sought  to  be  recovered  in  this 

Nevada,i885,  provides  that**  in  the  con-  action  was  part  of  the  same  amount 

struction  of  a  pleading  for  the  purpose  sought  to  be  recovered  in  the  prior 

of  determining  its  effect  its  allegations  action.    This  answer  sufficiently  avers 

shall  be  literally  construed  with  a  view  all  the  facts  necessanr  to  consdtute  the 

to  substandal  justice  between  the  par-  former  judgment  a  bar  to  the  present 

ties."    The  decisions  of  Nevada,  like  acdon.    U.  S.  v.   Parker,   X20  U.  S. 

those  of  New  York  construing  a  siml-  89. 
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'  •  ... 

defendants  being  represented  by  their  attorneys,  Messrs.  Ellis  &* 
King. 

That  thereupon  the  defendants,  by  their  attorneys,  presented  to 
the  Court  a  statement  of  accounts  duly  certified  by  the  Second  Auditor 
and  Second  Comptroller  of  the  Trecuiury  Department  of  plaintiiff,  show- 
ing that  said  defendant  Hubbard  G,  Parker's  accounts  with  the  United 
States  as  superintendent  of  Indian  affairs  for  Nevada  had  been  settled 
and  adjusted  and  that  the  said  defendant  Parker  was  discharged  from 
all  claims  of  the  United  States  as  superintendent  of  Indian  affairs  for 
Nevada^  or  otherwise,  and  that  said  Parker  was  not  indebted  to  the 
United  States  in  any  sum  whatever  as  superintendent  of  Indian  affairs 
for  Nevada^  or  otherwise. 

Whereupon  in  open  court,  on  motion  of  defendant's  attorneys,  the 
district  attorney  representing  the  United  States  consenting  thereto, 
the  following  judgment  was  duly  made  and  entered,  to  wit: 

"Upon  motion  of  Ellis  6*  Kit^y  attorneys  for  defendants,  and  it 
appearing  to  the  court  that  the  subject  matter  in  this  suit  has  been 
adjusted  and  settled  by  the  proper  parties  in  Washington^  it  is  there- 
fore ordered  that  this  cause  be,  and  the  same  is,  hereby  dismissed."^ 

Defendants  further  aver  that  said  judgment  so  as  aforesaid  made 
and  entered  is  a  bar  to  any  and  all  claims  of  the  plaintiff  in  this  action 
against  each  and  all  of  the  said  defendants,  and  that  the  said  plain- 
tiff is  estopped  thereby,  and  ought  not  to  have  or  maintain  this  action. 

And  for  further  and  separate  answer  defendants  aver  that  on  the 
^Ist  day  oijuncy  A.  D.  i87)?,  the  said  defendant  Hubbard  G.  Parker^ 
as  superintendent  of  Indian  affairs  for  Nevada^  made  a  full  settlement 
with  proper  officers  of  the  United  States  of  all  his  accounts  as  super- 
intendent of  Indian  affairs  iov  Nevada^  and  his  accounts  were  finally 
adjusted  and  settled  by  the  Second  Auditor  and  Second  Comptroller  of 
the  Treasury  Department  of  plaintiff,  whereby  he  was  fully  aischarged 
from  all  obligations  and  demands  of  the  United  States  as  superintend- 
ent of  Indian  affairs  for  Nevada^  or  otherwise. 

Defendants  further  aver  that  the  pretended  claim  against  these 
defendants  for  six  thousand  one  hundred  and  eighty-four  and  lJf-100 
(fiylSJ^lJH)  dollars  is  founded  upon  a  pretended  readjustment  of  the 
accounts  of  the  said  defendant  Parker  by  the  Second  Auditor  and  Sec- 
end  Comptroller  of  the  Trectsury  Department  of  plaintiff,  made  on  the 
26th  day  of  June  A.  D.  i8^^  and  that  such  pretended  readjustment 
was  made  without  authority  of  law.  That  the  said  settlement  and 
adjustment  made  on  the  21st  day  oi  June^  A.  D.  \%12^  aforesaid,  was 
iinal  and  conclusive,  and  a  bar  to  the  pretended  claim  for  %fi^l8J^H 
herein,  or  any  claim  of  the  United  States  against  these  defendants, 
or  either  of  them.  [(jConcluding  in  usual  manner  with  signature  of 
defendants^  attorneys,^ 


.    ir  FoniMrJiiilgmtnt. — The  judgment  same  case.  The  judgment  having  been 

"here  set  forth  being  rendered  upon  the  entered  by  consent  of  plaintiff's  attor- 

merits  of  the  case,  and  final  in  its  form  ney,  it  has  the  conclusive  effect  of  a 

and  nature,  was  held  to  have  the  effect  retraxit,     U.  S.  v,  Parker,  120  U.  S. 

of  a  bar  to  the  subsequent  action  in  the  89. 
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VI.  BONDS  OF  EXECUTORS  AND  ADMINISTEATOBS. 

1.  CompUlnt,  DeelaratloB^  or  PetltioB.' 

1.  MtlM— DMlantta  m.  m  AiJwifal^  collect,  or  public  adminiAtrator,  may  be 
tmtor't  Bold  t*  Jttdft  of  ftoteto.  —  In  put  in  suit  or  preaented  agaiatt  all  or 
Moore  v,  Lothrop,  75  Me.  302,  the  any  oae  or  more  of  the  obligors  named 
declaration,  omitting  the  formal  pant,  therein  in  the  name  of  the  people  of 
was  as  follows:  **To  answer  yiviViAlkirt  the  State  of  Illinois,  for  the  use  of  any 
Moore^  who  is  Judge  of  Probate,  person  who  may  have  been  injured  by 
within  and  for  said  county  of  Somerset^  reason  of  the  neglect  or  improper  con- 
in  whose  name  and  by  whose  express  duct  of  any  such  executor  or  adminis- 
authority  this  action  is  brought,  by  and  trator.  Starr  &  C.  Anno.  Stat.  111. 
for  the  benefit  of  William  Folsom^  of  (1896),  c.  3,  %  25. 

ShowkegoH^  in  said  county  of  Somersit,  Suits  on  administrators*  bonds  under 

in  his  capacity  of  administrator  of  the  the  statute  of   wills,   R.  S.  551,  §  69, 

goods  and  estate,  not  already  adminis-  may  be  brought  against  all  or  any  one 

tered,  which  were  of  Thomas  J,  Adams^  or  more  of  the  obligors  named  therein ; 

late  of  said  SL  Albans^  deceased,  in  a  and  where  one  of  several  co-obligors 

plea  of  debt,  for  that  the  said  defend-  dies  and  suit  is  brought  against  the 

ants,  at  said  Skcwh€gan,  on  the survivors,  the  fact  that  the  deceased 

dayoiJIfarck.A,  D.  187^,  by  their  writ-  obligor  also  executed   the  instrument 

ing  obligatory,   of   that    date,   sealed  need  not  be  noticed  in  declaring  on  the 

with  their  seals,  and  here  in  court  to  bond.    Curry  v.  People,  54  111.  263. 

be  produced,  bound  and  acknowledged  /mUana, — An  administrator  failing 

themselves  indebted    to  one  Edward  to  pay  into  court  any  moneys  received 

Rowe^  Judge  of  the  Probate  of  wills,  on  account  of  rent  or  sale  of  real  estate 

and  granting   administrations  within  of  unknown  heirs  or  devisees,  when  rc- 

and  lor  the  county  of  Somerset^  in  the  quired  to  do  so  by  the  provisions  of  the 

full  and  just  sum  of  three  thousand  dol-  statute  or  by  the  court,  shall  be  liable 

lars,  to  be  paid  to  the  said  Rowe^  or  his  on  his  bond;  and  in  the  absence  of  such 

successor  in  said  office  on  demand,  and  owners,    suit    on    the   bond  shall   be 

the  plaintiff  avers  that  the  said  Albert  prosecuted  by  the  prosecuting  attorney. 

Moore  is  the  successor  of  the  said  Ed-  Horner's  Ind.  Stat.  (1896),  g  2418. 

wardRowe  in  said  office  of  Judge  of  Kansas » —  Several  persons  may  unite 

Probate  of  wills  and  of  granting  ad-  in  an  action  on  an  administration  bond, 

ministrations  within  and  for  the  county  and  the  rights  of  such  several  parties 

of  Somerset,    Yet  the  said  defendants,  ma^  be  settled  and  adjudicated  in  such 

although    often    requested,   the  same  action.     Kan.  Gen.  Stat.  (188^),  §  2970. 

have  not  paid  but  refuse,  to  the  dam-  Maine.  —  If    after    final    judgment 

age  of  the  said  plaintiff  (as  he  says)  against  an  executor  or  administrator 

the  sum  of  three  thousand doWsirs,  which  for  any  certain  sum  due  from  him  as 

shall  then  and  there  be  made  to  appear  trustee,  he  neglects  to  pay  it,  the  original 

with  other  due  damages."  plaintiff  in  the  foreign  attachment  has 

The  declaration  was  defective  in  not  the  same  remedy   for  recovering  the 

alleging  the  precise  day  on  which  the  amount  by  a  suit  on   the  administra- 

defendants  bound  themselves  to  the  tion  bond  as  the  principal  defendant 

probate  judge.  in  the  foreign  attachment  would  have 

8.  Parties — Arkansas.  —  The  provi-  had   upon   a  judgment  recovered   by 

sions  of  the  statute  in  relation  to  suits  himself  for  the  same  demand  against 

on  official  bonds  shall  apply  as  well  to  the  executor  or  administrator.      Me. 

suits  on  the  bonds  of  administrators,  Rev.  Stat.  (1883),  c.  86,  §  43. 

executors,  guardians,  and  others    re-  A  New  Adwiiiistrator,  upon  taking  an 

quired  by  law  to  give  bond  with  condi-  assignment  of  the  bond  of  his  prede- 

tion  for  the  performance  of  any  duty  or  cessor,  is  entitled  to  enforce  it  for  the 

trust,  as  to  suits  on  bonds  of  officers,  benefit  of    the  estate.       Harrison    v. 

Sand.  &  H.  Ark.  Dig.  {1894),  §  5495-  Clark,  87  N.  Y.  572. 

Illinois.  —  All  bonds  which  may  at  Allsgation  as  to  Due  SiieatiOB  ef  Bond. 

any  time  be  given  by  any  executor  or  —  A  complaint  which  alleges  that  the 

administrator,  either  with  or  without  executor  was    appointed,  that  letters 

the  will  annexed,  or  de  boms  non^  to  testamentary  were  ordered  to  be  issued 
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a.  For  FaUure  to  Paj  Money  (Ordered  on  Aoooontlng. 

Form  No.  4511. 

[Court  of  Common  Pleas  for  the  City  andCotLnty  of  New  York.Y 

Thomas  Kelly  and  Walter  L.  \ 

Richardson^  Administrators 

of  the  Estate  of  Henry  H. 

Richardson^  deceased, 
against 
Henry  J,  West  and  John  H. 
Miiller. 

The  complaint  of  the  plaintiffs'  shows  to  the  court: 

First. — That  heretofore,  to  wit,  on  or  about  y»^  7M,  i875,  one 
Ellen  C,  Richardson  was  duly  appointed  by  the  Surrogate  of  the  City 
and  County  of  New  Yorky  administratrix  of  all  and  singular  the 
goods,  chattels  and  credits  of  Henry  H.  Richardson^  late  of  the  City 
ot  New  Yorky  deceased;  and  that,  thereupon,  letters  of  administra- 
tion upon  the  said  estate  Were  duly  issued  by  said  Surrogate  to  said 
Ellen  C,  Richardson. 

Second. — That  thereupon  ssAd  Ellen  C,  Richardson  duly  qualified 
as  such  administratrix,  and  on  said  7th  day  of  July^  i875,  she  and 
the  defendants  above  named,  as  required  by  law  and  as  directed  by 
said  surrogate,  duly  executed  under  their  respective  hands  and  seals 
their  certain  bond  or  obligation,  in  writing,  and  thereupon,  on  said 
day,  duly  acknowledged  and  delivered  the  same  to  said  surrogate, 
and  the  same  is  her  official  bond,  of  which  a  copy  is  hereunto  an- 
nexed, marked  ^*A"  and  made  a  part  of  the  complaint.  That  said 
Ellen  C.  Richardson  continued  and  acted  as  such  administratrix  until 
May  ISy  iBTSy  on  which  day,  in  the  course  of  proceedings  duly  insti- 
tuted for  that  purpose  before  the  surrogate,  she  was  duly  removed 
as  such  administratrix  and  the  said  letters  of  administration  were 
duly  revoked  b^  said  surrogate,  and  thereupon,  and  on  the  same 
day,  said  plaintiffs  were  duly  appointed  by  said  surrogate  adminis- 
trators of  all  and  singular  the  said  goods,  chattels  and  credits  of  said 

to  him  upon  his  executing  a  bond  ac-        8.  In  this  case  the    plaintiffs'  right 

cording  to  law,  and  that  the  executor  to  sue  the  defendant  was  assailed  on 

and  sureties  duly  made  and  executed  two  grounds:  (i)  that  Mrs.  Richardson 

the  bond  required  b^  the  order,  suffi-  was  not  lawfully  removed   from  her 

ciently  alleges  compliance  with  the  re-  office  as  administratrix,  and  (2)  that 

quirements  of  the  statute,  as  against  a  plaintiffs  were  not  lawfully  appointed 

general  demurrer,  although  the  com-  administrators.     The  court  held  that 

plaint  does  not  specifically  allege  that  the  order  revoking  the  letters  of  ad- 

the  bond  sued  on  was  approved  by  the  ministration  was  at  least  so  far  v^ilid 

judge  or  was  filed  or  recorded,  or  that  that  it  could  not  be  assailed  in  this  ac- 

a  certificate  of  justification n^as  attached  tion;  and  that  as  the  surrogate,  hav- 

thereto.     Evans   v.  Gerken,    X05   Cal.  ing  the  jurisdiction,  had  granted   the 

31 1.  letters  of  administration  to  the  plaintiffs 

1.  This  court  does  not  now  exist,  herein,  the  statute  made  them  conclu- 

having  been  abolished  by  the  N.   Y.  sive  evidence  of  the  authority  of  the 

Const  of  1895,  art.  vi,  g  $.    This  com-  persons   to  whom  they  were  granted, 

plaint  was  copied  from  the  records,  until  they  were  revoked  or  set  aside; 

The  case  is  reported  sud  nom,^  Kelly  and   a  verdict  for  the    plaintiffs  was 

V.  West,  80  N.  Y.  X39.  sustained. 
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deceased ;  and  letters  of  administration  were  duly  issued  to  them  as 
such  administrators  by  said  surrogate  on  the  said  16th  day  of 
March^  i87<^,  and  that  thereupon  said  plaintiffs  duly  qualified 
according  to  law,  and  have  ever  since  acted  and  are  now  acting  law- 
fully as  such  administrators. 

Third.  —  That  thereupon  said  plaintiffs  duly  filed  in  the  office  of 
said  surrogate  their  petition  for  an  order  or  citation  requiring  said 
Ellen  C.  Richardson  to  account  as  such  administratrix,  and  to  pay 
over  and  deliver  to  said  plaintiffs  the  assets,  goods,  chattels  and 
credits  belonging  to  said  estate  then  remaining  in  her  hands,  and 
which  have  not  been  lawfully  disposed  of,  or  accounted  for  by  her; 
that  thereupon  and  on  the  12th  day  of  August^  i87^,  said  ElUn  C. 
Richardson  filed  an  account  in  the  office  of  the  said  surrogate,  pur- 
porting to  show  her  proceedings  as  such  administratrix;  that  such 
account  was  thereupon  duly  referred  to  an  auditor  and  referee  to 
report  thereon;  that  the  same  was  duly  reported  upon  by  such  aud- 
itor and  referee;  that  the  reports  of  such  auditor  and  referee  were 
duly  filed,  the  first,  December  2d,  i875,  the  second,  June  26th,  i877; 
and  that  of  all  such  proceedings  defendants  and  said  Ellen  C.  Rich- 
ardson had  due  notice,  as  plaintiffs  are  informed  and  believe.  That 
thereafter,  upon  due  notice  to  said  defendants  and  said  Ellen  C.  RUh- 
ardson,  such  proceedings  were  had  before  the  said  surrogate  that  on 
or  about  the  9th  day  of  July,  i877,  an  order,  judgment  or  decree 
was  duly  made  and  entered  in  the  surrogate's  court  of  said  city  and 
county  by  said  surrogate,  wherein  and  whereby  it  was  duly  ordered, 
adjudged  and  decreed  among  other  things  that  the  said  reports  of 
said  auditor  and  referee  be  and  the  same  were,  in  all  respects,  con- 
firmed as  therein  directed;  and  that  smd  Ellen  C.  Richardson  pay 
over  to  the  said  plaintiffs,  within  ten  days  after  service  upon  her  of 
a  copy  of  said  judgment,  order  or  decree,  the  sum  of  fifteen  hundred 
andforty-three  dollars  2XiA  fourteen  cents  ($i,5^.i^),  and  that  such 
order,  judgment  or  decree  still  remains  in  full  force  and  effect 

Fourth. — That  thereupon  and  on  or  about  said  9th  dsLyoiJ^y^ 
i877,  as  plaintiffs  are  informed  and  believe,  a  copy  of  such  judg- 
ment, order  or  decree  was  duly  served  on  said  Ellen  C  Richardson, 
and  a  demand  duly  made  upon  her  for  the  payment  of  the  said  sum 
therein  mentioned,  which  payment  she  refused  and  still  refuses  to 
make.  That  after  the  lapse  of  more  than  ten  days  from  the  date  of 
the  service  of  such  copy  and  the  making  of  such  demand,  and  upon 
due  notice  to  said  defendants  and  Ellen  C,  Richardson,  a  motion  was 
duly  made  before  said  surrogate,  and  on  or  about  the  J^th  day  of 
October,  i877,  an  order  was  duly  entered  in  said  surrogate's  court  by 
said  surrogate,  wherein  and  whereby  said  surrogate  did  order  and 
direct  the  prosecution  of  the  said  official  bond  of  the  said  Ellen  C, 
Richardson,  and  that  an  action  be  commenced  thereon  by  the  said 
plaintiffs  against  the  sureties  of  the  said  bond,  to  wit,  the  defend- 
ants above  named,  for  the  recovery  of  the  said  sum  of  ^,5^3, U  so 
as  aforesaid  ordered,  adjudged  and  decreed  to  be  paid  by  said  £lUn 
C.  Richardson  to  said  plaintiffs,  or  such  damages  as  administrators 
may  be  entitled  to  recover  by  reason  of  the  said  refusal  of  the  said 
Ellen  C.  Richardson  to  comply  with  the  terms  of  said  order,  judg- 
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ment  or  decree.  That  such  order  and  direction  was  filed  in  said 
surrogate's  office  October  Oth^  i877,  and  copies  of  the  same  were 
thereupon  duly  served  upon  said  defendants  and  said  Ellen  C, 
Richardson. 

Fifth.  —  That  no  portion  of  the  sum  above  mentioned  has  ever 
been  paid,  and  the  same  is  now  due  and  wholly  unpaid,  with  interest 
thereon  from  said  9th  day  of  fufyy  i877.  That  said  Ellen  C.  Rich- 
ardson  did  not  faithfully  execute  the  trust  reposed  in  her  as  such 
administratrix,  and  did  not  obey  all  orders  of  the  said  surrogate 
touching  the  administration  of  the  estate  so  committed  to  her,  but 
failed  and  made  default  in  so  doing  as  hereinbefore  set  forth. 

Wherefore  said  plaintiffs  demand  judgment  herein  for  the  sum  of 
fifteen  hundred xtnd forty-three  dollars  and  fourteen  cents,  with  inter* 
est  thereon  from  fuly  9thy  i877,  and  the  costs  of  this  action. 

W.  I.  Butler,  Plaintiffs'  Attorney 

Form  No.  45X2.1 

{Caption  and  commencement.)  That  Absalom  R.  Whitaker  was  by 
the  County  Court  of  CVs/^» county,  on  the  15th  day  of  fune,  \%12,  at 
Its  June  term,  i87^,  appointed  administrator  of  the  estate  of  William 
S,  Whitaker,  deceased,  and  thereupon,  with  fohn  S.  Lane  and  Richard 
Roe  as  his  sureties,  executed  a  bond  according  to  the  statute,  a  copy 
of  which  bond  is  hereby  annexed  to  and  made  part  of  this  declaration. 
That  on  the  said  16th  day  of  June,  i87^,  the  said  Absalom  R.  Whitaker 
entered  upon  the  duties  of  his  office  as  said  administrator  and  that  he 
continued  to  discharge  the  duties  of  said  office  until  the  18th  day  of 
November,  iS73,  when  by  the  order  of  said  court  his  letters  of  admin- 
istration were  revoked  and  he  was  ordered  to  deliver  over  all  papers 
and  valuable  things  of  the  said  estate  to  the  new  administrator  thereto. 
That  afterwards,  to  wit,  on,  etc.,  at,  etc.,  he  delivered  over  to  Henry  C. 
Withers,  his  successor  in  office  as  administrator  de  bonis  non  of  said 
estate,  all  the  assets  belonging  to  said  estate  then  remaining  in  his 
hands,  except  the  moneys  in  his  hands  amounting  to  the  sum  of 
^,357.26.  That  said  Withers  was  then  and  there  duly  appointed 
administrator  de  bonis  non  of  said  estate  by  said  county  court,  and  duly 
qualified  as  such  and  continued  to  be  such  until  the  Vh  day  of  Novem- 
ber, iS87,  when  he  was  by  the  order  of  said  county  court  discharged. 
That  on  the  20th  day  of  December,  iS87,  fames  N.  Kelley  was  by  order 
of  the  said  county  court  duly  appointed  administrator  de  bonis  non  of 
said  estate,  and  then  and  there  duly  qualified  as  such  and  is  now  the 
duly  qualified  and  acting  administrator  de  bonis  non  of  said  estate. 
That  said  Absalom  R.  Whitaker  has  not  faithfully  discharged  the  duties 
of  his  said  office  of  administrator  according  to  the  condition  of  said 

1.  This  was  an  action  of  debt  brought  below  was  for  the  defendant  on  demur- 
by  the  administrator  de  bonis  non  rer  to  the  declaration.  On  appeal,  the 
against  one  of  the  sureties  of  the  first  appellate  court  reversed  the  judgment 
administrator.  The  first  administrator  for  the  reason  that  demurrer  should 
and  one  of  his  sureties  were  alleged  to  have  been  overruled  in  the  court  below, 
be  nonresidents  of  the  state,  and  the  The  declaration  is  set  out  in  substance 
rest  of  the  sureties  dead.    Judgment  in  People  v.  Lane,  36  111.  App.  650. 
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bond,  but  has  neglected  and  refused  so  to  do,  to  the  injury  to  said 
Kelley  as  such  administrator  de  boms  non. 

And  for  a  breach  of  the  condition  of  the  said  bond  plaintiff  avers 
that  at  ih.^  January  term,  A.  D.  i87^  the  said  county  court,  to  wit,  on 
the  Mih  day  oi  January ^  A.  D.  i87^  at  said  county  of  Calhoun^  the  said 
Absalom  R,  Whitaker^  as  such  administrator,  on  consideration  of  his 
accounts  and  reports  by  the  judgment  and  consideration  of  said  court, 
was  then  and  there  ordered  and  directed  to  pay  over  immediately  to 
Henry  C.  Withers,  administrator  de  bonis  non  of  said  estate,  the  said 
sum  of  $£,367.f^6,  and  though  requested  then  and  there,  refused  so  to 
do,  and  has  not  paid  the  same  to  said  Whitaker  nor  to  said  James  N. 
Kelley,  his  successor  in  office,  as  such  administrator  de  bonis  non.  By 
means  whereof  said  bond  has  become  forfeited  and  an  action  has 
accrued.^  {Concluding  in  usual  manner  with  signature  of  plaintiff*  s 
attorney,) 

b.  For  Failure  to  Pay  Judgment. 
(1)  In  Suit  by  Supposed  Intestats. 

Form  No.  45x3. 
(Precedent  ift  WiUiams  v.  Kiernan,  25  Hun  (N.  Y.)  355.) 


J' Supreme  Court,    ) 
'ew  York  County.  J 


Andrew  E.  Williams,  plaintifif, 
against 
Terence  Kiernan    and  Anna  Scott 
Dias,  defendants. 

1.  Thisdeclaradon  is  good  ondemnr-  18^5,  and  demand  thereof  made  by  the 
rer.  It  properly  avers  facts  which,  with  said  Guenth^r^  after  the  date  of  said 
the  legal  presumption  arising  there-  order,  and  the  said  King  wrongfnUy 
from,  make  2i prima  facie  CAse,  People  and  in  violation  of  the  terms  and  con- 
V,  Lane,  39  III.  App.  649,  MsHnzuisking  dition  of  said  bond,  failed  to  pay  or  de- 
Monroe  V,  People,  102  111.  406;  Hanifan  liver  the  same;  that,  on  the  jaday  of 
V.  Needles,  108  111.  407.  November^  ^^74^  he  was   duly  elected 

Assignment  of  Breaoh  of  Condition  was  public  administrator  in  and   for  the 

as  follows :    *'  that  afterward,  on  the  county  of  CoU,  and  State  of  Missouri^ 

day  of ,  18^,  the  said  ^»j-  and  qualified    and  entered   upon   the 

tin  A.  King,  by  virtue  of  his  said  office,  duties  of  said  office;  that  afterward,  to- 

did  take  into  his  charge  and  custody  the  wit,  on  the  12th  day  of  November,  1875, 

estate  of  George  Maus,  who  died  intes-  the  said  county  court  of  Cole  county, 

tate  about  the day  of ,  18^,  Missouri,  having  jurisdicdon  of  the  es- 

and  did  proceed  to  administer  upon  the  tate  of  said  intestate,  George  Mams, 
said  estate;  that,  in  the  course  of  the  ordered  the  said  Guenther,  as  said  pub- 
administration  on  said  estate  by  the  said  lie  administrator,  to  take  charge  thereof; 
AV»^,  he  received  into  his  hands  a  large  that  the  plaintiff  demanded  the  said 
amount  of  assets  belonging  to  said  money  and  assets  of  said  estate  from 
estate ;  that  of  the  said  sum,  so  collected,  the  said  Kin^,  as  aforesaid.  Wherefore 
said  King  failed  to  pay  over  or  account  he  says  a  right  of  action  hath  accrued 
for  the  sum  of  $^50,  although  the  county  to  plaintiff."  This  was  sufficient,  for 
court  did,  by  its  order,  order  and  direct  in  pleading  the  orders  of  the  county 
said  King  to  pay  and  deliver  the  same  court  it  was  not  necessary  to  aver  aU 
to  Charles  G,  Uuenther,  which  said  order  the  facts  upon  which  the  orders  were 
was  made  on  the  19th  day  of  November,  based.    State  v.  King,  76  Mo.  510. 
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The  plaintiff^  above  named  complaining  of  the  above  named 
defendants,  hy  Lor d^  DayandLord^  his  attorneys,  alleges:] 

1.  That  on  or  about  the  6th  day  of  ApHl^  i87<?,  one  Jeremiah  Will- 
tarns  falsely  pretending  and  alleging  that  the  plaintiff  had  died  intes- 
tate applied  to  the  surrogate  of  the  county  of  New  York  for  letters  of 
administration  on  the  estate  of  the  plaintiff. 

2.  That  on  the  ISth  day  oi  April,  i87^,  the  defendants,  with  said 
Jeremiah  Williams,  made  and  delivered  to  said  surrogate,  in  pursu- 
ance of  the  statute,  their  bond  in  writing  under  their  hands  and  seals 
and  thereby  bound  themselves  to  the  people  of  this  State  in  the 
penal  sum  of  ^fiOO,  with  a  condition  that  if  said  Jeremiah  Williams 
should  faithfully  execute  the  trust  reposed  in  him  as  administrator  of 
all  and  singular  the  goods  and  chattels  and  credits  of  the  plaintiff, 
described  in  said  bond  as  Andrew  E,  Williams,  deceased,  and  obey  all 
orders  of  the  surrogate  of  the  county  of  New  York  touching  the 
administration  of  the  estate  committed  to  him,  then  the  said  obliga- 
tion to  be  void,  else  to  remain  in  full  force  and  virtue. 

3.  That  thereupon,  and  on  the  same  date,  letters  of  administration 
on  the  estate  of  the  plaintiff  were  issued  accordingly  to  said  Jere- 
miah  Williams,  by  an  order  duly  made  by  the  surrogate  aforesaid. 

4.  That  thereupon  the  said  Jeremiah  Williams,  as  such  administra- 
tor, took  possession  of  a  large  amount  of  money  or  property  of  the 
plaintiff,  of  the  value  of  about  ^,000,  and  converted  it  to  his  own 
use,  and  has  ever  since  retained  the  same. 

5.  That  thereafter,  and  on  or  about  the  i^^day  of  July,  iS78,  said 
letters  of  administration  so  granted  to  said  Jeremiah  Williams  were, 
by  order  of  said  surrogate,  revoked  and  annulled. 

6.  That  thereafter,  in  an  action  in  the  Supreme  Court  of  this  State 
between  the  plaintiff,  as  plaintiff,  and  said  Jeremiah  Williams,  as 
defendant,  for  an  accounting  of  the  property  of  the  plaintiff  which 
came  into  the  possession  of  the  said  Jeremiah  Williams,  judgment  in 

But  assigning  as  a  breach  of  con-  was  not  brought  in  the  name  of  the 

dition  that,  upon  the  examination  and  people  of  the  state.    The  demurrer  was 

confirmation  of  the  administrator's  final  overruled,  the  court  holding  that,  as  the 

account  and  settlement,  he  was  found  provisions  of  the  statutes  prescribing 

indebted  to  the  estate  in  a  certain  sum  what  should  be  done  before  an  action 

which  had  come  into  his  hands,  with  no  upon  the  bond  could  be  brought  in  the 

averments  that  the  creditors  of  the  es-  name  of  the  people  could  not  be  com- 

tate  had  been  paid,  or  that  there  were  plied  with  by  reason  of  the  fact  that  the 

no  debts;  or  that  an  order  for  the  pay-  person  on   whose    estate    the    letters 

ment  of  distributive  share  had  been  were  issued  was  living,  and  as  for  the 

made  by  the  probate  court,  was  on  de-  same  reason  the  provisions  of  the  stat- 

murrer  held  msufficient  as  not  estab-  utes  providing  for  the  assignment  of 

lishing  an  interest  in  the  matter  in  con-  the  bond  by  the  surrogate  were  ina|>- 

troversy  in  the  parties  for  whose  benefit  plicable,   the    plaintiff,   as    the    party 

the  action  was  brought.     State  z^.  Roth,  beneficially  interested  in   the  contro- 

47  Ark.  222.  versy,  might,  without  making  the  peo- 

1.  The  defendants  demurred  to  the  pie  a  party,  prosecute  the  action  against 
complaint  on  the  ground  that  it  did  not  the  defendants,  as  it  was  by  means  of 
contain  facts  sufficient  to  constitute  a  their  intervening  and  becoming  sure- 
cause  of  action,  principally  because  the  ties  upon  the  bond  that  Williams  ob- 
bond  as  set  forth  in  the  complaint  was  tained  the  authority  to  receive  and 
given  in  the  name  of  the  people,  as  misappropriate  the  plaintifiTs  property. 
was  required  by  statute,  and  the  action 
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favor  of  said  plaintiff  and  against  said  Jeremiah  Williams  was  granted 
by  said  court,  and  upon  such  accounting  it  was  found  that  the  said  Jere- 
miah Williams  was  indebted  to  this  plaintiff  in  the  sum  of  $l,761My 
being  the  amount  of  plaintiff's  estate  retained  by  him  as  aforesaid, 
and  final  judgment  and  decree  in  favor  of  this  plaintiff  and  against 
saiid  Jeremiah  Williams  was  accordingly,  on  October  2J^  iS78,  duly 
granted  in  said  court  for  said  sum  of  %ly761,26  as  damages  and 
sixty-tu^o  dollars  and  nine  cents  the  costs  thereof  in  said  action, 
amounting  in  all  to  $1,823.34^  as  by  a  reference  to  said  judgment 
and  decree,  and  the  record  of  all  the  proceedings  relating  thereto 
and  on  file  in  said  court  will  more  fully  appear. 

7.  That  execution  upon  said  judgment  has  been  duly  issued  to  the 
proper  county  and  returned  wholly  unsatisfied,  and  of  plaintiff's  own 
knowledge. 

8.  That  said  Jeremiah  Williams  has  totally  neglected  to  pay  the 
amount  of  said  judgment,  or  any  part  thereof,  or  to  return  or  pay 
over  any  part  of  the  money  or  property  of  the  plaintiff  so  received 
by  him  as  such  administrator,  or  to  account  therefor,  and  has  failed 
to  faithfully  execute  the  trust  reposed  in  him  as  such  administrator, 
but  has  been  unfaithful  thereto  to  the  damage  of  the  plaintiff  in  the 
said  sum  of  %1,823.SJ^  with  interest  from  October  24,  i87^,  and  by 
reason  thereof  and  of  the  premises  an  action  has  accrued  to  this 
plaintiff  as  the  real  party  in  interest  on  said  bond  given  for  his  pro- 
tection under  the  statute  against  the  defendants'  sureties  as  aforesaid. 

f Wherefore,  plaintiff  demands  judgment  against  the  above  named 
endants  for  the  sum  of  one  thousand  eight  hundred  and  twenty-three 

dollars  diud  thirty-four  cents,  with  interest  from  the day  of 

,  together  with  the  costs  of  this  action. 

{Verification.) 

Lord,  Day  and  Lord, 

Attorneys  for  Plaintiff, 

111  Nassau  Street,  N,  Y,  City,\ 

(2)  In  Suit  by  Creditor  of  Estate.^ 

Form  No.  45x4. 

{Caption  and  commencement.)  i.  That  on  July  J^h,  \^2,  defend- 
ants entered  into  an  administrator's  bond,  jointly  and  severally  obli- 

1.  Whomaydae — Indiana, — Ajudg-  or  administrator  and  they  have  neg- 

ment  creditor  may  sue  on  an  adminis-  lected  the  demand  made  by  him  to  pay 

trator's  bond  to  recover  the  amount  of  the  same,  or  to  show  sufficient  goods  or 

his  judgment  against  the  estate,    the  estate  of  the  deceased  to  pay  the  demand 

estate  being  solvent,  the  judgment  the  on  execution  for  that  purpose ;  and  if 

only  unpaid  claim,  and  the  adminis-  the  estate  is  insolvent,  a  creditor  may 

trator   always   having  money   in    his  bring  such  suit  when  the  amount  due 

hands  to  pay  it.     Pence  v.  Makepeace,  to  him  has  been  ascertained  by  the  de- 

75  Ind.  480.  cree  of  distribution  if  the  executor  or 

Massachusetts, — The    bonds    of    ex-  administrator    neglects    to   pay   such 

ecutors  or  administrators  may  be  sued  amount  when  demanded  ;  and  such  suit 

upon  by  a    creditor   of    the  deceased  may  be  brought  by  a  person  who  is  next 

for  his  own  benefit  where  he  has  re-  of  kin  to  recover  his  share  of  the  per- 

covered  judgment  against  the  executor  sonal  estate  under  the  same  dream* 
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gating  themselves  in  the  sum  of  ^iOfiOOy  that  James  Council  should 
administer  according  to  law  upon  the  estate  (A  David  Williams^  de- 
ceased, and  that  a  copy  of  said  bond,  marked  Exhibit  A^  is  hereto 
annexed  and  made  part  of  this  declaration. 

2.  That  the  estate  which  went  into  the  hands  of  the  administrator 
to  be  administered  was  of  the  value  of  %10fiO0^  or  other  large  sum. 

3.  That  Williams^  at  his  death,  was  indebted  to  this  plaintiff  $i^^.P/ 
upon  an  account  which  the  administrator  failed  to  pay. 

4.  That  at  they«^  term,  i8P5,  of  the  y«j//V^*j  Court  of  thtfifty- 
first  district,  G.  M.,  plaintiff,  sued  the  administrator  on  said  account 
and  obtained  judgment  for  the  sum  named,  besides  interest  and  costs. 

5.  That  the  administrator  having  failed  to  pay  the  judgment,  an 
execution  was  issued  against  the  lands  and  tenements,  goods  and 
chattels  of  the  deceased  which  were  in  the  hands  of  the  administrator 
to  be  administered,  and  the  constable  of  said  district  made  return 
that  there  was  no  property  of  David  Williams  in  said  county  upon 
which  to  levy  the  execution. 

6.  And  that  by  reason  of  the  above  recited  facts,  a  breach  of  the 
bond  has  been  made  and  established,  and  defendants  have  become 
jointly  and  severally  bound  to  pay  plaintiff  %8J^91^  with  interest  and 
costs,  which  sum  they  refuse  to  pay.^ 

Laud  and  Clarke^  Plaintiff's  Attorneys. 

sunces.      Mass.   Pub.   Stat.  (1882)  p.  (Mass.)  53.     But  in  Banks  v.  Si>eers, 

802,  ^  10  ei  s€q.  97  Ala.  565,  it  was  held  that  such  judg- 

Mtnrusota,  —  In  an  action  on  the  bond  ment  was  not  conclusive  on  the  sureties 

of  an  executor,  brought  by  a  creditor,  that  there  were  sufficient  assets  of  the 

the  complaint  must  allege  an  allowance  estate  to  pay  the  liability  thus  ascer- 

of  his  claim  by  the  probate  judge  or  by  tained. 

commissioners  as  a  debt  against  the  In  CV^r^'^i,  such  judgment  and  return 
estate.  The  creditors  to  whom  the  are  conclusive  so  far  as  the  personal 
right  of  action  upon  the  executor's  or  representative  is  concerned,  and  are 
administrator's  bond  is  given  by  the  /n'ma /o^tV  evidence  of  a  devastavit  as 
statute  are  those  who  have  been  found,  against  his  sureties.  If  there  was  an 
or  determined  to  be  such  by  an  allow-  insufficiency  of  assets  which  ought  to 
ance  of  their  claims,  by  a  person  or  have  been  pleaded  by  the  personal  rep- 
tribunal  provided  by  statute  for  the  resentative  in  the  action  against  him, 
examination  and  allowance  of  claims  the  sureties  may  set  it  up  as  a  defense 
against  the  estates  of  decedents.  St.  in  the  action  on  the  bond.  Gibson  v. 
Paul  First  Nat.  Bank  z'.  How,  28  Minn.  Robinson,  90  Ga.  756;  Matthews  v. 
150.  Council,  96  Ga.  780. 

1.  This  is  substantially  the  declara-  The  return  of  an  execution  unsatis- 

tion   in   Mathews  v.  Council,  96   Ga.  tied  is  not  essential  to  the  maintenance 

780,    and  sets  forth  a  good   cause  of  of  an  action  on  the  bond   of    an  ^n^ 

9LCi\oTi^  following  Gibson  v,  Robinson,  ecutor  whose  letters  have  been  revoked. 

90  Ga.  756.  Hood  V.  Hay  ward,  124  N.  Y.  i. 

A  judgment  against  a  personal  rep-  AMignment  of  Breaoh  —  Xiisiisippi. — 

resentative  and  an  execution  returned  In   Hoggatt  v,  Montgomery,  6   How. 

nulla  bona  are  conclusive  evidence  of  a  (Miss.)  93,  in  debt  on  an  administrator's 

devastavit.    Kyle  v.  Mays,  22  Ala.  692;  bond,  plaintiff  assigned  as  a  breach  that 

Holley  V,  Acre,  23  Ala.   603  ;  Grace  v.  **  goods,  chattels,  and  credits  of  great 

Martin,  47  Ala.  135  ;  Grimmet  v.  Hen-  value,  to  wit,  the  value  of  five  thousand 

derson,  66  Ala.  521  ;  Martin  v.  Tally,  dollars,  came  to  the  hands  and  posses- 

72  Ala.  23;  Banks  v.  Speers,  103  Ala.  sion  of  said  Miller^  as  administrator  as 

445;  Governor  V.Shelby,  2  Blackf.  (I  nd.)  aforesaid,  to  be  administered:    yet  the 

36;  Pilcher  v,  Drennan,  51  Miss.  873.  said  administrator  did  not  well  and  truly 

Compare   Heard    v.    Lodge,   20  Pick,  administer    the    goods,    chattels   and 
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Form  No.  4515. 

(jCapium.) 

The  Commonwealth  of  Virginia^  which  sues  at  the  relation  and  for 
the  benefit  of  John  Ray^  complains  of  John  Adam,  John  Brown  and 
John  Clay^  who  are  surviving  obligors  of  themselves,  George  Higgins 
and  Henry  Gray,  of  a  plea  that  the  said  defendants  render  to  the  said 
plaintiff  the  sum  oi  forty  thousand^  dollars,  which  to  the  said  plaintiff 
the  said  defendants  owe,  and  from  it  unjustly  detain;  for  this,  to  wit: 
that  heretofore,  to  wit:  on  the  Ui  day  oijuly,  in  the  year  1^2,  the  said 
defendants,  together  with  the  said  George  Higgins  and  Henry  Clay,  who 
are  now  deceased,  by  their  certain  writing  obligatory,  sealed  with 
their  seals,  and  to  the  court  now  here  shown,  the  date  whereof  is  the 
day  and  year  aforesaid,  acknowledged  themselves  to  be  held  and 
firmly  bound  unto  the  said  plaintiff  in  the  said  sum  oi  forty  thousand 
dollars  above  demanded,  to  be  paid  to  the  said  plaintiff.  To  which 
said  writing  obligatory  a  condition  was  and  is  annexed,  to  the  effect 
following,  to  wit:  that  if  the  said  John  Adam,  executor  of  the 
last  will  and  testament  of  Edwin  Field,  deceased,  should  faith- 
fully perform  the  duties  of  his  office  to  the  be$t  of  his  judg- 
ment, the  said  writing  should  be  void,  or  else  remain  in  fidl 
force.  And  the  said  plaintiff  in  fact  says,  that  the  said  defendants 
have  not  kept,  performed  and  fulfilled  the  condition  aforesaid 
-of  the  said  writing  obligatory,  but  have  broken  the  same;  and  that 
the  said  John  Adam  did  not,  to  the  best  of  his  judgment,  faithfully 
perform  the  duties  of  his  office  as  executor  of  the  last  will  and  testa- 
ment of  the  said  Edwin  Field,  deceased;  that  is  to  say,  in  the  partic- 
ulars following,  namely,  that  the  said  John  Ray  did  institute,  in  the 

court  for  the of ,  a  suit  to  recover  of  the  said 

John  Adam,  executor  as  aforesaid,  the  amount  of  a  promissory  note 
made  by  the  said  Edwin  Field  in  his  lifetime,  and  payable  to  the  said 
John  Ray  for  the  sum  of  three  thousand ^o)\zx^,  and  did,  on  the  M  day  of 
November,  \W2,  in  the  said  court,  obtain  a  judgment  on  the  said  prom- 
issory note  against  the  said  John  Adam^  executor  as  aforesaid,  for  the 

credits  of  the  said  deceased  which  came  of  the  premises  and  said  judgment  re- 
to  his  hands  and  possession  as  adminis-  maining  unpaid  and  unreversed,  said 
trator,  in  that,  to  wit,  that  %9X^  Mont-  condition  of  said  writing  obligatory  has 
gomery  and  Mitchell  afterwards,  to  wit:  been  absolute  and  an  action  hath  ae- 
on the  lyth  day  of  Aprils  A.  D.  iS^,  crued  to  said  plaintififs  to  have  and 
to  wit,  at  said  county,  by  the  judg-  demand  of  and  from  said  defendants  the 
ment  and  consideration  of  the  circuit  said  sum  of  two  thousand  dollars  as 
court  of  the  said  county,  at  the  said  above  described,  common  breach.'* 
^/rtV  term  thereof ,  recovered  judgment  This  was  upheld  as  against  demurrer, 
against  said  Miller^  as  such  administra-  assigning  the  following  causes:  (t)  that 
tor  of  said  deceased,  for  the  sum  of  two  the  declaration  did  not  aver  what  par- 
hundred  and  eighty-nine  dollars  and  ticular  goods,  chattels  and  credits  came 
forty-six  cents,  for  so  much  money  due  into  the  hands  of  the  administrator,  or 
from  said  deceased  in  his  life-time  to  what  was  not  administered;  and  (a) 
said  Montgomery  and  Mitchell^  besides  because  the  declaration  did  not  show 
costs,  etc.,  taxed  to  the  amount  of  that  sufficient  goods  and  chattels  came 
seventeen  dollars  and  fifty  cents."  That  to  the  hands  of  the  administrator  to  pay 
execution  had  been  sued  out  on  such  plaintiff*s  demand, 
judgment  and  that  the  sheriflf  had  re-  1.  Here  should  be  set  out  the  amount 
turned  the  same  nulla  bona,  **And  so  of  the  penalty  named  in  the  bond  of  the 
the  said  plaintiff  avers  that  by  reason  executor. 
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sum  of  three  tkomsand  dollars,  with  interest  thereon,  after  the  rate  of  six 
per  centum  per  annum,  from  the  3d  day  of  July^  iS90y  until  paid,  and 
the  costs,  as  by  the  record  of  the  said  judgment  remaining  in  the 
same  court  manifestly  appears;  which  said  judgment  still  remains  in 
full  force  and  effect,  not  in  the  least  reversed,  annulled,  set  aside,  or 
satisfied.  And  the  said  plaintiff  says,  that  afterwards,  to  wit:  on  the 
5M  day  of  November ^  iS9S^  a  writ  of  fieri  facias,  bearing  date  the 

same  day  and  year  last  aforesaid,  was  sued  out  of  the  said 

court  for  the  said of ^  upon  the  said  judgment,  directed 

to  the  sheriff  of  the  said  county  of ,  whereby  the  said  officer 

was  commanded  that  of  the  goods  and  chattels  of  the  said  Edwin 
Fields  deceased,  in  the  hands  of  the  said  fokn  Adam^  to  be  adminis- 
tered, he  should  cause  to  be  made  the  saiasum  of  three  thousand  four 
hundred  and  ten  dollars,^  upon  which  writ  of  fieri  facias  the  said  officer, 
by  his  deputy,  did  afterwards  make  a  return  to  the  effect  following 
{Here  insert  copy  of  return)^  as  by  the  said  writ,  and  the  return  thereon 

remaining  in  the  clerk's  office  of  the  said court  of  the 

of ,  appears.    And  the  said  plaintiff  avers  that,  at  the  time  of 

the  said  judgment,  to  wit:  on  the  2d  day  of  November^  i8pj?,  divers 
goods  and  chattels,  which  were  of  the  said  Edwin  Field  at  the  time 
of  his  death  of  great  value,  to  wit:  of  the  value  of  the  said  sum  of 
three  thousand  four  hundred  and  ten  dollars,  in  form  aforesaid  recov- 
ered, had  come  to  the  hands  of  the  said  John  Adam^  as  executor  as 
aforesaid,  to  be  administered,  and  which  said  goods  and  chattels  the 
said  John  Adatn^  executor  as  aforesaid,  eloigned,  wasted  and  con- 
verted and  disposed  of  to  his  own  use;  whereby  an  action  hath 
accrued  to  the  said  plaintiff  to  demand  and  have  of  and  from  the 
said  defendants  the  said  sum  of  forty  thousand  dollars  first  above 
demanded. 

Yet  the  said  defendants,  although  often  requested  so  to  do,  have 
not  paid  to  the  said  plaintiff,  nor  to  the  said  John  Ray^  the  said  sum 
of  forty  thousand  dollars  first  above  demanded,  or  any  part  thereof,  but 
the  same  to  pay  have,  and  each  of  them  hath,  hitherto  wholly  failed 
and  refused,  and  still  do,  and  each  of  them  doth,  fail  and  refuse,  to  the 
damage  of  the  said  plaintiff  three  thousand  eight  hundred  dollars ;  and 
therefore  the  said  plaintiff  brings  its  suit.' 

Randolph  Gordon^  p^  q. 

1.  The  amount  named  in  the  fl.  fa.  that  purpose,  he  purchased  goods  from 

%.  Three  things   must  be  shown  to  A.;  that  he  failed  to  pa^,  and  that  A. 

establish  a  breach  of  the  condition:  i,  procured  an  order  directing  H.  to  pay 

an   ascertained    demand    against    the  out  of  the  assets  of  the  estate;  that  H. 

estate;  2,  assets  in  the  hands  of  the  ex-  refused  so  to  do  and  that  H.  had  con- 

ecutor;  and  3,  the  return  of  the  sherifif  verted  the  assets  of  the  estate  to  his 

that  no  such  assets  can  be  had  to  satisfy  own  use  in  a  sum  in  excess  of  the  claim 

the  execution.     Burnett  v.  Hauvell,  3  of  A.;  that  H.  was  insolvent,  and  that 

Leigh  (Va.)  89.  the  creditors  of  the  estate  were  unpaid, 

Contliiiiiiig  MflraantUs  BiuIimm  of  De-  The  court  held  this  complaint  insuffi- 

ooasfid — In  an  action  against  the  sure-  cienton  demurrer.     There  is  noallega- 

ties   on   an   administrator's   bond    the  tion  in  the  complaint  that  the  adminis- 

coaiplaiat  showed  that  the  administra-  trator  has  committed  a  devastavit  as  to 

tor  H.  procured  an  order  directing  him  any  of  the  trade  assets,  the  only  assets 

to  continue  the  mercantile  business  of  in  which  the  plaintiff  can  be  said  to  have 

the    deceased,  and  that  afterward,  for  any  interest.     No  devastavit  is  alleged 
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e.  For  Failure  to  File  Report  ana  Pay  Over  to  Saeeesaor. 

FonnNo.  45x6.' 

{Caption  and  commencement.')  i.  That  in  the  year  1^8  Peter  Strain 
died  intestate,  leaving  a  widow  and  three  minor  children  sarviving 
him,  and  that  his  widow,  Charlotte  Strain^  now  Charlotte  Phenice,  was 
on  the  fifteenth  day  oi  Aprils  iS$S^  duly  appointed  administratrix  of 
the  estate  of  the  ssiid  Peter  Strain^  deceased.  That  on  the  said^- 
teenth  day  oi  Aprils  1S6S,  the  said  Charlotte  Strain  duly  executed  and 
delivered  a  bond  with /ohn  Pen  and  Ricfiard  Den^  defendants  herein, 
as  sureties  thereon,  conditioned  for  the  faithful  performance  by  her 
of  the  duties  which  should  be  imposed  upon  her  by  law  as  such 
administratrix. 

2.  That  there  came  into  the  hands  of  said  administratrix,  as  assets 
of  said  estate,  personal  property  to  the  value  of  $7,  tl0,59^  and  that 
said  administratrix  returned  an  inventory  thereof  as  required  by  law, 
and  that  the  same  was  appraised,  and  that  she  disposed  of  the  said 
property  and  received  therefor  a  sum  amounting  to  the  appraised 
value  thereof. 

3.  That  the  said  Charlotte  Strain  has  failed  to  perform  the  condi- 
tions of  her  bond,  in  this,  that  she  did  not  publish  notice  of  her 
appointment  as  such  administratrix  as  required  by  law,  and  that  she 
did  not  file  any  report  of  her  doings  as  such  administratrix  until 
June  Sthy  iSSS,  more  th2in  fifteen  years  after  her  appointment. 

4.  That  she  then  filed  her  report,  in  which  she  showed  that  there 
had  then  come  into  her  hands  of  the  assets  of  the  said  estate  the 
sum  of  $7,5-4^.7.4  in  excess  of  all  debts  of  the  estate  paid  by  her  and 
the  costs  and  expense  of  administration  and  her  own  distributive 
share  of  said  estate  as  widow  of  the  intestate,  and  in  which  she 
alleged  she  was  unable  to  pay  this  amount. 

5.  That  the  Circuit  Court  thereupon  made  an  order  removing  said 
administratrix  and  that  plaintiff  was  thereupon  appointed  admin- 
istrator '  of  said  estate  and  was  duly  qualified  as  such,  and  that  the 
Circuit  Court  adjudged  and  determined  that  said  amount  was  due 
from  said  administratrix  and  was  unpaid. 

6.  That,  at  the  time  of  plaintiff's  appointment  as  administrator  of 
said  estate,  said  Charlotte  Phenice  had  the  amount  of  ^^546.74.  in  her 
hands  belonging  to  the  said  estate,  and  that  she  neglected  and 
refused  to  pay  over  the  same  to  the  said  plaintiff  as  such  adminis- 
trator, and  that  the  estate  is  not  fully  administered  upon  and  the 
debts  are  not  fully  paid. 

Wherefore  the  plaintiff  prays  judgment  against  the  said  administra- 
trix, and  the  said  sureties,  defendants  herein,  for  the  sum  of  $7,5^.74> 

with  interest  from  the day  of ,  and  for  the  costs  of 

this  action. 

Robinson^  Powers  and  Lacy^  Plaintiff's  Attorneys, 

which  could  in  any  event  be  the  founda*  1.  In  substance  this  is  the  plaintiff's 

tionof  a  cause  of  acdon  by  the  plaintiff,  petition    in    Stewart   v.    Phenice,   6$ 

Stote  V,  Hunter,  (Ark.  1892)  19  S.  W.  Iowa  475. 

Rep.  497.  9.  Plaintiff  can  maintain  an  acdoa 

??•  Volume  3- 


46 17,  BONDS  &*  UNDERTAKINGS  {ACTIONS  ON").  4618. 

d.  For  Failure  to  Inventory  Part  of  Estate. 

Fonn  No.  45x7. 

(Conn.  Prac.  Act  51.) 
{Cammencenufit  of  writ,) 

1.  On  May  Isty  iS7S^  the  defendants  executed  and  lodged  in  the 
Court  of  Probate  for  the  District  of  New  Haven  a  Probate  bond, 
payable  to  the  State,  of  which  Exhibit  A^  hereto  annexed,  is  a  copy. 

2.  The  defendant  John  Doe,  described  in  said  bond  as  executor  of 
the  will  of  Daind  Stiles,  deceased,  on  June  1st,  iS78,  received  as  such 
executor  a  United  States  four  per  cent  bond  for  $1,000  which  be- 
longed to  David  Stiles  at  the  time  of  his  decease. 

3.  On  June  10th,  iS7S,  said  defendant  returned  to  said  court  an 
inventory,  under  oath,  of  said  estate,  in  which  the  last-mentioned 
bond  was  not  included,  nor  has  he  ever  rendered  any  inventory  or 
account  of  such  bond  to  said  court,  though  the  time  limited  in  said 
Probate  bond  for  the  settlement  of  said  estate  has  long  since  elapsed. 

4.  This  suit  is  brought  by  the  consent  of  said  court,  duly  given, 
for  the  special  benefit  of  James  Stiles,  of  Hartford,  he  being  the  sole 
residuary  legatee  under  said  will. 

The  plaintiff  claims  $1,200  damages.     (Conclusion  of  writ,) 

e.  By  Distributee.^ 

Form  No.  45 18. 

{Caption,  commencement,  and  allegcUion  of  execution  of  writing  obliga* 
tory,)  To  which  writing  obligatory  a  condition  was  and  is  annexed 
to  the  effect  following,  to  wit:  that  if  the  said  Frank  Ray,  adminis- 
trator of  all  and  singular  the  goods  and  chattels,  rights  and  credits, 
which  were  of  John  Smith,  deceased,  at  the  time  of  his  death,  who 
died  intestate,  should  faithfully  perform  the  duties  of  his  office  to  the 
best  of  his  judgment,  the  said  writing  should  be  void,  or  otherwise 
should  remain  in  full  force.     And  the  said  plaintiff  in  fact  says,  that 

on  the  bond  for  the  recovery  of  the  bond  by  a  distributee  of  an  estate,  upon 

•funds  in  the  hands  of  the  former  ad-  which   the  intestate  of  the  defendant 

ministratrix.    The  fund  constitutes  a  has    administered,    the    breach    must 

fund  for  the  payment  of  the  debts  of  show  waste  by  such  deceased  adminis- 

the  estate,   and    as    plaintifif    is    now  trator,  and  a  devastavit  regularly  estab- 

charged  with  the  duty  of  applying  it  lished  by  suit  and  judgment,  before  a 

in  payment  of  said  debts,  the  refusal  remedy  can  be  had  of  the  representa- 

to  pay  it  over  on  the  order  of  the  court  tives  of  such  deceased  administrator. 

is  a  breach  of  the  bond.    Stewart  v.  Probate    Judge    v.    Phipps,    5    How. 

Phcnice,  65  Iowa  475.  (Miss.)  59. 

ndlvre  of  Adminlftrator  who  has  Bo-       For  Whom  Action  flDioiild  bo  Brought.  — 

ligBOd    to    pay   to    his    successor    the  Where  the  breaches  assigned  consist  of 

amount  found  due  from  him  in  the  the  failure  of  the  executors  to  return 

settlement  of  his  accounts  is  a  suffi-  an  inventory  of  certain  assets,  and  of 

dent  assignment  of  a  breach  of  the  wasting  them  and  converting  them  to 

condition  of  his  bond  *'  to  administer  their  own  use,  the  action  on  the  bond 

according  to  law  "  the  assets  of  the  should  be  brought  for  the  benefit  of  the 

estate.    Slagle  v.   Entrekin,  44    Ohio  estate,  and  not  for  the  benefit  of  a  par- 

St.  637.  ticular  legatee  or  distributee.     Dawsoa 

1.  In  a  suit  on  an  administrator's  v,  Dawson,  25  Ohio  St.  450. 
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the  said  defendants  have  not  kept,  performed  and  fulfilled  the  con- 
dition aforesaid  of  the  said  writing  obligatory,  but  have  broken  the 
same;  and  that  the  said  Frank  Ray  did  not  deliver  and  pay  to  the 
persons  by  law  entitled  to  receive  the  same,  the  goods,  chattels  and 
credits  which  were  found  remaining  upon  an  account  of  the  said 
administration.  And  the  said  plaintiff  further  says,  that  a  sait  was 
instituted  on  the  chancery  side  of  the  Circuit  Court  for  the  said  county 
of  AlbemarUy  by  Charles  Rice^  to  recover  from  the  said  Frank  Ray  that 
portion  of  the  balance  in  his  hands  as  administrator  of  John  Smithy  de- 
ceased, to  which  he  was  by  law  entitled,  and  the  said  Circuit  Court 
made  an  order  in  the  said  suit,  directing  the  said  administrator  to  set- 
tle an  account  of  his  administration  on  the  estate  of  the  said  John 
Smithy  deceased,  before  one  of  the  commissioners  of  the  said  court; 
and  Edward  Gray^  a  commissioner  of  the  said  court,  made  report  of 
the  account  aforesaid,  by  which  it  appeared  that  Frank  Ray  had  in 
his  hands,  as  administrator  as  aforesaid,  a  sum  of  money,  of  which 
the  said  Charles  Rice  was  by  law  entitled  to  a  certain  portion,  to  wit: 
to  the  sum  of  three  thousand  dollars,  with  interest  after  the  rate  of 
six  per  centum  per  annum,  from  the  19th  dsLj  of  July  ^  in  the  year  of 
our  Lord  eighteen  hundred  and  ninety^one,  till  payment;  which  account 
and  report  was  confirmed  and  allowed  by  the  court.  And  thereupon, 
on  the  12th  day  of  December^  in  the  year  of  our  Lord  eighteen  hun- 
dred and  ninety-one^  a  decree  was  rendered  by  the  said  court,  in  favor 
of  the  said  Charles  Rice  against  the  said  Frank  Ray ^  for  the  said  sum 
of  three  thousand  dollars,  with  interest  as  aforesaid,  on  which  decree 
an  execution  of  fieri  facias  has  issued,  and  been  returned  *'No 
eflfects."  And  the  plaintiff  avers  that  the  said  decree  remains  wholly 
due  and  unpaid.  So  the  plaintiff  says  that  the  defendants  have  not 
kept  and  performed  the  condition  of  the  obligation  aforesaid,  but 
although  often  requested  to  keep  it,  have  wholly  broken  the  same, 
whereby  an  action  has  accrued  to  the  said  plaintiff  to  have  of  and 
from  the  said  defendants  the  said  sum  oijour  thousand  dollars  above 
demanded. 

Yet  the  said  defendants,  although  often  requested,  have  not,  nor 
hath  either  of  them,  paid  to  the  said  plaintiff,  or  to  the  said  Charles 
Rice^  the  said  sum  of /our  thousand  dollars,  or  any  part  thereof,  but 
the  same  to  pay  they  have  hitherto  altogether  refused,  and  still 
refuse,  to  the  damage  of  the  plaintiff  of  three  thousand  seven  hundred 
dollars;  and  therefore  the  said  plaintiff  brings  its  suit. 

Randolph  Gordon^  p.  q. 

f.  On  Bond  of  Deceased  Administrator. 

Form  No.  45x9. 

(Precedent  in  Thornton  v.  Park,  6z  Ga.  551.) 

Georgia,  Greene  County. 

To  the  Honorable  the  County  Court  of  said  County: 

The  petition  of  Joel F.  Thornton,  ordinary  of  said  county,  suing  for 
the  use  of  Charles  A.  ^/«r^«/,  respectfully  shows  that  Columbus  M.Park^ 
administrator  of  William  A,  Florence,  deceased,  principal,  and  James 
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N,  ArmoTy  Reuben  B.  Armor^  Wm.  Armor^  and  Columbus  M,  Park^ 
secttrities,  all  of  said  county,  are  indebted  to  your  petitioner  for  the  use 
aforesaid,  in  the  sum  oiftve  hundred  doWaxs^  upon  an  administrator's 
bond  given  by  said  Wm.  A,  Florence  as  administrator  oi  John  £. 
McCarter^  deceased,  principal,  and  fames  N.  Armor ^  Reuben  B. Armor ^ 
William  Armor  and  Columbus  M,  Parky  securities  —  said  bond  dated 
the  5th  day  of  September ^  i859,  and  duly  recorded  in  the  ordinary's 
office  of  said  county,  September  8thy  iSS9y  a  copy  of  which  said  bond  is 
hereto  attached.  And  your  petitioner  suing  as  aforesaid,  avers  that 
at  the  September  term,  i877,  of  Greene  superior  courts  judgment  was 
obtained  in  favor  of  said  Charles  A,  Vincent  against  the  legal  represent- 
atives of  the  estate  of  said  /ohn  £,  JIfcCarter,  for  the  sum  of  ninety- 
five  dollars  principal,  one  hundred  and  twenty-four  dollars  interest,  and 
four  and  50-100  dollars  cost;  and  that  there  has  been  a  return  of 
tmila  bona  by  the  sheriff  of  said  county  upon  the  execution  issued 
upon  such  judgment.  And  your  petitioner  suing  as  aforesaid,  further 
avers  that  the  reason  why  suit  has  not  been  sooner  instituted 
upon  said  bond  for  the  recovery  of  the  amount  due  as  aforesaid,  and 
as  hereinafter  set  forth,  is  because  said  Wm,  A.  Florence^  as  adminis- 
trator aforesaid,  at  the  September  term,  i8tf^,  of  Greene  superior  coxxrt^ 
filed  a  bill  for  injunction,  and  to  marshal  the  assets  of  said  estate 
a^inst  said  Chas.  A,  Vincent^  and  other  creditors  of  said  estate  whereby 
said  Chas,  A,  Vineent  was  enjoined  by  said  superior  court  from 
prosecuting,  or  in  any  manner  enforcing,  his  claim  against  the  repre- 
sentatives of  said  fno.  E,  McCarter^  and  that  said  injunction  was 
continued  from  term  to  term  of  said  court  until  the  same  was  dissolved 
at  the  September  term,  i877,  thereof,  when  said*  Vincent  obtained  his 
judgment  as  aforesaid.  And  your  petitioner  suing  as  aforesaid, 
further  avers  that  the  debt  for  which  said  judgment  was  rendered  was 
a  debt  of  the  highest  dignity  against  the  estate  of  the  said  fohn  E, 
McCarter^  it  being  a  debt  for  burial  or  funeral  expenses;  and  that  not- 
withstanding this  fact  the  said  Wm,  A,  Florence ^  as  administrator  of 
the  said  fohn  E,  McCarter^  mismanaged  the  estate  and  effects  of  the 
said  deceased,  squandered  and  misappropriated  the  assets,  contrary 
to  his  duty  as  administrator,  and  paid  off  debts  of  an  inferior  dignity 
to  an  amount  much  larger  than  the  claim  of  the  said  Vincent ^  after 
having  had  due  notice  of  said  claim,  thereby  committing  a  devastavit 
upon  the  estate  and  effects  of  the  said  fohn  E,  McCarter^  to  the 
damage  of  the  said  Vincent  in  the  sum  aforesaid. 

Your  petitioner  avers  there  are  no  assets  in  the  hands  of 
Columbus  M.  Park  belonging  to  the  estate  of  fohn  E.  McCarter  or  to 
the  estate  of  Wm.  A,  Florence^  that  fames  W,  Winfieldy  the  adminis- 
trator de  bonis  nan  of  said  fohn  E,  McCarter^  is  insolvent,  and  the 
securities  on  said  Winfiela*s  administrator's  bond  are  likewise  insol- 
vent, and  said  Winfield  refuses  to  sue  the  estate  of  said  Wm,  A,  Flor- 
ence for  waste.  Your  petitioner  further  avers,  that  after  the  said 
Wm.  A.  Florence  filed  his  said  bill  to  marshal  assets  against  your  peti- 
tioner and  other  creditors,  to  wit:  on  the day  of ,  i85^, 

said  Florence  died,  and  fames  W,  Winfieldiras  appointed  administrator 
de  bonis  nan  upon  the  estate  of  said  McCarter^  and  was  made  a  party 
complainant  in  said  bill;  that  at  the  September  term,  i87^  Columbus 
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M.  Parky  the  administrator  of  said  Wm.A.  Florence^  was  likewise  made 
a  party  complainant  to  said  bill;  that  said  bill  filed  by  ^diFlorencis^ 
prayed  for  direction  as  to  how  to  distribute  the  assets  of  the  estate 
of  said  McCarier\  that  upon  the  issue  formed  by  said  bill,  and  the  said 
Charles  A,  Vincents  answer  thereto,  he  obtained  a  judgment  against 
the  complainants  in  said  bill,  said  judgment  being  a  judgment  de 
bonis  iestaioriSy  that  is  a  judgment  to  be  levied  of  the  goods  and 
chattels,  lands  and  tenements  of  said  John  E.  McCarier  in  the  hands 
of  said  complainants;  that  there  has  been  a  return  of  nulla  hona  upon 
the  execution  issued  upon  said  judgment,  an  entry  by  the  sheriff 
showing  there  are  no  assets  belonging  to  the  estate  of  said  McCarter 
in  the  hands  of  said  James  W,  Winfieldy  the  administrator  de  bonis 
non^  or  in  the  hands  of  Columbus  M,  Park^  the  administrator  of  Wm. 
A,  Florence^  the  deceased  administrator  of  said  McCarter,  And  your 
petitioner  avers  that  the  reason  why  there  are  no  assets  in  the  hands 
of  James  W,  Winfield  belonging  to  the  estate  of  said  McCarter ^  is 
because  the  said  Wm,  A,  Florence  wasted  the  assets  of  said  estate  in 
his  life-time.^     [(jConcluding  in  the  usual  manner. y\ 

1.  A  demurrer  does  not  lie  to  this  filed  in  the  Probate  Court  of  this  county 
declaration.  The  creditor  may  sue  on  an  account  in  settlement  of  the  estate 
the  bond  of  the  first  administrator  for  of  said  Henry  Schnebley^  deceased, 
the  amount  decreed,  joining  in  the  ac-  which  account  was  by  said  court  exani- 
tion.  as  parties  defendants,  the  sureties  ined,  approved,  and  ordered  to  be  set- 
on  said  bond  with  the  administrator  of  tied  on  the  jd  day  of  October^  i8^, 
the  principal.  The  decree  is  the  only  whereby  there  was  found  to  be  due 
judgment  de  bonis  testatoris^  in  re-  from  the  said  Samuel  Winegartner^  as 
spect  to  the  original  estate,  which  the  such  executor,  to  the  estate  of  Henrr 
creditor  has  it  in  his  power  to  procure,  Scknebley^  deceased,  the  sum  of  %?,- 
inasmuch  as  the  administrator  of  an  ad-  3*5 'SS%  which  sum  still  remains  due 
ministrator  does  not  represent  the  first  and  unpaid;  that  Samuel  Witugartner 
intestate.  Thornton  v.  Park,  6i  Ga.  died  in  this  county,  insolvent — admin- 
54g.  istration  has  not  been  granted  to  his  es- 

As  to  the  right  of  creditors  to  sue  tate;  that  plaintiflf  has   been,  by   the 

where  there    is    an  administrator   de  Pr^»/b/^  Court  of  this  county,  appointed 

bonis  non   see   Bowers   v.   Grimes,  45  administrator  de   bonis  non,   with    the 

Ga.  616;  Hard  wick  v.  Thomas,  10  Ga.  will  annexed  of  the  estate  of  the  said 

266;  Shorter  V.  Hargroves,  11  Ga.  658.  J/enry  ScAnebley,  dtccsised;  ihtit/oJkn  Af» 

Assignment  (kT  BrsMh.  —  In  an  action  Green  is  not  a  resident  of  the  State  of 
by  an  administrator  de  bonis  non  Ohio;  thsit /esse  S.  Vanatta  died  about 
against  a  surety  upon  the  bond  of  a  de-  the  year  iSfj?;  that  on  the  jotk  day  of 
ceased  executor,  it  is  a  sufficient  alle-  June^  i8i'''«  Nelson  Vanatta  was  apr 
gation  of  breach  to  set  forth  the  condi-  pointed  executor,  and  Ellen  Vanatta^ 
tion  of  the  bond  alleged  to  have  been  executrix  of  the  last  will  and  testament 
broken  and  to  aver  a  nonperformance  oi  Jesse  S.  Vanatta^  by  the  Probate  Court 
of  such  condition,  though  the  petition  of  this  county;  that  they  entered  upon 
might  be  open  to  a  motion  to  make  the  duties  of  said  appointment,  and  as 
more  definite  and  certain.  Gutridge  such  are  now  acting. 
V,  Vanatta,  27  Ohio  St.  366.  The  assign-  **  That  on  the  27th  day  of  November^ 
ment  and  breach  in  this  case  were  as  fol-  1865',  plaintiff  caused  a  written  state- 
lows:  **  That  there  came  to  the  posses-  ment,  verified  by  affidavit,  of  the  sum 
sion  of  said  Samuel  IVinegariner^  as  such  so  found  due  from  the  said  iVinegartner^ 
executor,  a  large  sum  of  money,  being  as  such  executor,  to  the  estate  of  the 
assets  belonging  to  the  estate  of  the  said  said  Henry  ScknebUy^  to  be  presented  tOi 
Henry  Schnebley^  deceased,  which  he  did  and  payment  or  an  allowance  of  the 
not  administer  according  to  law  and  same  as  a  valid  claim  against,  the  es- 
the  will  of  said  testator.  That  the  said  tate  oi  Jesse  S.  Vanatta,  to  be  requested 
Samuel  tVinegartner,  as  such  executor,  of  the  said  Nelson  and  EUm  Vauaita^  as 
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g.  Against  Adminifitntriz  of  Community  Estate. 

FonnNo.  4520. 

(Precedent  in  Frank  v,  De  Loi>ez,  2  Tez.  Civ.  App.  247.) 

[The  State  of  Texas,  )  County  Court, 

County  of  Wilson,    )  Term,  i%90. 

To  the  County  Court  of  said  County j] 

Your  petitioners,  A,  B,  Frank  &*  cfo.^a,  firm  transacting  a  commer- 
cial business  in  the  city  of  San  Antonio,  county  of  Bexar,  State  of 
Texas,  and  composed  of  A.  B,  Frank,  who  resides  in  the  county  of 
Bexar,  and  M,  Goldfrank  and  Simon  Lavenberg,  who  reside  in  the 
State  of  New  York,  herein  after  styled  plaintiffs,  complaining  of 
Karolina  O.  de  Lopez,  who  resides  in  the  county  of  Wilson,  and  of 
John  Kusch  and  George  Schroeder,  who  reside  in  the  county  of  Bexar, 
State  aforesaid,  and  who  will  herein  after  be  styled  defendants,  show 
unto  your  honor: 

1.  That  heretofore,  to  wit,  on  the  9th  day  of  August,  1SS8,  Benito 
Lopez  died  in  Wilson  county,  leaving  an  estate  of  himself  and  his  wife 
in  said  county. 

2.  That  the  said  Karolina  O.  de  Lopez,  was  his  lawful  wife  at  the 
time  of  his  death,  and,  after  the  death  of  said  Benito  Lopez,  made 
application  to  the  honorable  Probate  Court  of  Wilson  county  to  be 
appointed  administratrix  of  the  community  estate  of  herself  and  her 
deceased  husband. 

3.  That  subsequently,  to  wit,  on  the  16th  day  of  January,  A.  D.  \Z89, 
said  Karolina  O,  de  Lopez,  as  principal,  with  the  other  above-named 
defendants  as  sureties,  executed  and  delivered  to  the  county  judge 
of  Wilson  county,  Texas,  her  bond  as  said  administratrix,  conditioned 
as  required  by  law;  and  that  said  bond  was  duly  approved  by  said 
county  judge  on  the  16th  day  of  January,  A.  D.  ihSQ. 

4.  That  said  Karolina  O,  de  Lopez  also  returned  and  filed  in  said 
probate  court  on  the  6th  day  of  October,  A.  D.  i8<9<9,  an  inventory, 
appraisement,  and  list  of  claims  of  said  estate,  which  were  duly 
approved  by  said  county  judge  on  the  6th  day  of  October,  A.  D.  \%88, 
thereby  investing  said  Karolina  O.  de  Lopez  with  the  right  to  control, 
manage,  and  dispose  of  the  community  estate  of  herself  and  her  hus- 
band as  she  pleased,  being  responsible  on  her  said  bond  for  any  mis- 
management of  said  estate. 

5.  That  the  said  Karolina  O,  de  Lopez  had  executed  another  bond 
with  N.  de  los  Santos  as  one  of  the  sureties  before  the  filing  of  said 
inventory  and  appraisement,  at  whose  request  made  to  the  county 
court,  she  was  compelled  to  file  a  new  bond,  which  she  did  with  the 
sureties  aforesaid. 

6.  That  the  said  Benito  Lopez  and  Karolina  O,  de  Lopez  possessed, 
at  time  of  the  death  of  said  Benito  Lopez,  a  large  amount  of  com- 
munity property,  which  said  Karolina  O.  de  Lopez  took  possession 
and  control  of  as  said  administratrix  upon  her  qualification  as 
aforesaid. 

such  executor  and    executrix;  where-    the  said  claim,  and  refused  to  pav  or  in 
upon  they  and  each  of  them  rejected    any  way  acknowledge  the  same. 
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7.  That  said  community  estate  consisted  of  personal  and  real  prop- 
erty of  great  value,  to  wit,  of  the  value  of  $13^085.85,  and  of  a  large 
amount  of  good  and  collectible  claims  due  said  estate,  to  wit,  of  the 
value  of  $^y719.72f  all  of  which  appears  by  the  inventory,  appraise- 
ment, and  list  of  claims  returned  into  said  court,  and  sworn  to  by 
said  Karolina  O,  de  Lopez  and  the  appraisers  of  said  estate,  to  wit, 
Anionio  Flares^  N  de  la  Zerda^  and  W,  A,  Scott. 

8.  That  the  indebtedness  of  said  estate  is  far  less  than  the  assets, 
to  wit,  the  sum  of  %8y600. 

9.  That  Benito  Lopez  was  indebted  to  plaintififs  at  the  time  of  his, 
said  Lopez^  death  as  follows,  to  wit,  on  a  promissory  note  signed  by 
said  Benito  Lopez^  payable  to  A,  B.  Frank  &*  Co,  at  their  office  in  San 
Antonio^  Texas^  for  the  sum  of  ^175.35,  dated  November  i,  18^,  pay- 
able ninety  days  after  date,  with  interest  at  12  per  cent,  from  date 
and  attorney  fees  of  10  per  cent.  That  said  note  was  credited  with 
the  sum  of  %100  January  2J^  iS88^  leaving  a  balance  due  plaintiffs  on 
the  16tA  day  of  October^  1S88  of  %87.36^  which  was  allowed  as  a  claim 
against  said  estate  by  said  Karolina  O,  de  Lopez^  and  approved  by 
said  county  judge,  for  said  sum  of  ^/S7,35^  and  to  bear  interest  at  19 
per  cent,  from  October  16^  1S88.  That  there  is  now  due  and  owing 
on  said  claim  to  plaintiffs  the  sum  of  $102,20,  which  said  note  is  filed 
in  the  papers  of  the  said  estate  and  is  referred  to  and  made  a  part 
hereof.^  Also  saiid Benito Lcpez  was  indebted  to  plaintiffs  for  goods, 
wares,  and  merchandise  sold  and  delivered  to  the  said  Benito  Lopez 
in  his  lifetime  at  divers  dates  on  an  account  on  which  there  was  due 
on  the  2l5t  day  oi  August,  A.  D.  1^8,  the  sum  of  %S9J^67,  That  said 
account  was  allowed  as  a  claim  against  said  estate  by  said  adminis- 
tratrix, and  approved  by  the  county  judge  of  Wilson  county  for  the 
said  sum,  and  there  is  now  due  on  said  account  the  sum  of  %JU7,18. 
Said  original  itemized  account  is  filed  in  the  papers  of  said  cause  by 
defendant,  and  is  hereby  referred  to  and  made  a  part  hereof. 

10.  That  plaintiffs  are  the  owners  of  said  claims,  and  no  part 
thereof  has  been  paid. 

11.  That  more  than  one  year  has  elapsed  since  the  filing  of  said 
inventory,  appraisement,  and  list  of  claims. 

13.  That  said  administratrix  has  failed  to  faithfully  and  properly 
administer  said  estate,  and  has  wasted  and  misapplied  the  assets  and 
property  of  said  estate,  has  sold  valuable  real  estate  at  far  less  than 
its  value,  and  has  failed  to  diligently  collect  the  claims  due  said 
estate,  and  has  not  paid  any  of  the  debts  of  said  estate,  and  has 
squandered  and  misapplied  the  assets  of  said  estate,  sufficient  in 
amount  to  pay  plaintiffs'  and  all  other  claims  against  said  estate ; 
and  still  there  is  property  of  said  estate  liable  for  plaintiffs*  debts, 
not  disposed  of.^ 

1.  While  the  petition  perhaps  did  not  ing  the  account,  but  merely  referred  to 

meet  the  ordinary  test  in  stadng  facts  an  account  filed  in   the  case,  yet  the 

sufficient  to  constitute  a  cause  of  action  want  of  allegations  in  this  respect  was 

upon  a  promissory  note  and  open  ac-  cured  by  the  averment  which  charged 

count,  inasmuch  as  it  failed  to  allege  that  the  appellees  allowed  and  approved 

that  Lopez  became  bound  by  reason  of  the  claim  sued  upon.     Frank  v,  De  Lo- 

the  execution  and  delivery  of  the  note,  pez,  2  Tex.  Civ.  App.  345. 

and  did  not  set  out  the  items  constitut-  S.  The  peddon  charges  a  devastavit 
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Wherefore  plaintiffs  bring  this  suit,  and  pray  for  citation  as  the 
law  directs,  and  on  a  final  hearing  for  judgment  for  their  said  claims, 
the  amounts  aforesaid,  with  interest  due  thereon,  and  for  such  other 
relief  as  in  law  and  equity  they  may  be  entitled  to. 

[B.  F.  Ballard,  Attorney  for  Plaintiff.] 

2.  Demurrer.^ 

Form  No.  4521. 

(Precedent  in  Williamson  v.  Updike,  14  N.  J.  L.  271.) 

\(jCaptum,y\  And  the  said  Samuel  Updike,  Cornelius  Graver,  Levi 
Updike,  and  Ralph  Johnson,  by  James  S.  Green,  their  attorney,  come 
and  defend  the  wrong  and  injury  when,  etc.,  and  crave  oyer  of  the 
said  writing  obligatory,  in  the  said  declaration  mentioned,  which  is 
given,  and  is  in  these  words :  {Here  was  set  out  verbatim  the  writing 
Migaiory.)^     They  also  crave  oyer  of  the  condition  of  the  said 

and  appropriation  of  the  assets  of  the  the  date  whereof  is  the  day  and  year 

estate  by  the  administratrix  of  the  com-  aforesaid,  acknowledged  themselves  to 

munity,  and  a  failure  to  pay  the  claims  be  held  and  firmly  bound  unto  the  said 

sued  upon,  and  her  and  her  sureties'  Isaac  H,  Williamson^  ordinary  or  surro- 

liability  therefor.    These  facts  author-  gate-general,  as  aforesaid,  in  the  said 

ize  a  remedy  against  her  and  the  sure-  sum  of  six  thousand  dollars  as  above 

ties  on  her  bond  in  any  court  that  has  demanded,  to  be  paid  to  the  said  Is€iac 

general  jurisdiction  of  the  amount  in-  H.  Williamson^  ordinary  or  surrogate- 

volved  in  the  suit.     Frank  v,  De  Lopez,  general,  as  aforesaid,  when  they  should 

9  Tex.  Civ.  App.  245 .  be    thereunto    afterwards    requested. 

1.  The  declaration  to  which  demurrer  Yet  the  said  defendants  (although  often 

was  sustained  was  as  foUows,  to  wit:  requested  so  to  do)  have  not,  nor  hath 

**  New  Jersty  Supreme  Court  —  Of  the  either  of  them  as  yet,  paid  the  said 
term  of  May^  in  the  year  of  our  Lord  sum  of  six  thousand  dollars  above  de- 
one  thousand  eight  hundred  and  thirty^  manded,  or  any  part  thereof,  to  the 
three.  said  Isaac  H,  Williamson^  late  ordinary 

*' ^^^rn/rj^/ county,  ss.   Samuel  Updike^  or  surrogate-general,  as  aforesaid;  but 

Cornelius  Grover^  Ltui  Updike  KnA  Ralph  have  hitherto  wholly  neglected  and  re- 

lohnson   (the  writ  as  to  the  said  Levi  fused,  and  still  do  neglect  and  refuse 

Updike  being  returned  by  the  sherifif,  so  to  do,  to  the  damage  of  the  said  Isaac 

not  in  my  bailiwick)  were  summoned  H,  Williamson^  late  ordinary  or  surro- 

to  answer  Isaac  H,  Williamson^  esquire,  gate-general  as  aforesaid,  of  two  hun» 

late  ordinary  or  surrogate-general  of  dred  dollars,   and  therefore  he  brings 

the  state  of  New  Jersey,  of  a  plea  that  his  suit,  etc." 

they  render  unto  him  the  sum  of  six  The  court  sustained  the  demurrer, 

thousand  dollars,   which   to   him  they  but  not  for  any  of  the  special  reasons 

owe,  and   from  him    unjustly   detain,  assigned.     The  ground  for  sustaining 

etc.^  and  thereupon  the  said  Iscuic  H.  was  that  the  pleading  did  not  require 

Williamson^  late  ordinary  or  surrogate-  the  defendants  to  answer  to  the  *'  Ordi- 

general  as    aforesaid,   by  Richard  S.  nary  or  Surrogate-General  of  the  State 

Fields    his  attorney,    complains  —  For  of  New  Jersey  "  without  any  personal 

that  whereas,  the  said  Samuel  Updike^  name.    Leave  was  granted  to  the  plain- 

Camelius   Grover    and   Ralph  Johnson,  tiff  to  amend  the  declaration  to  meet 

heretofore,  to  wit,  on  the  Jirst  day  of  the  requirements  of  the  decision. 

March,  Anno   Domini    one    thousand  2.  Writing  Obligatory  mentioned   in 

eight  hundred  and  nineteen,  at  Bridge-  text  was  as  follows:    '*Know  all  men 

water,  in  the  county   of  Somerset  and  by    these    presents,   that  we,    Samuel 

state  of  New  Jersey,    by   their  certain  Updike,    of    the    county    of    Somerset, 

writing  obligatory,   sealed   with  their  Cornelius    Grover,    Levi    Updike,    and 

seals,  and  to  the  court  now  here  shown,  Ralph  Johnson,   are    held    and   firmly 
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writing  obligatory,  which  is  granted,  and  is  as  follows:  (Jlere  was 
set  out  verbatim  the  condition  of  the  writing  obligatory,  y  Which  being 
read  and  heard,  the  said  Samuel  Updike^  Cornelius  Graver^  Levi  Updike 
and  Ralph  Johnson^  say,  that  the  said  declaration,  and  the  matters 
therein  contained  in  manner  and  form  as  the  same  are  above  stated 
and  set  forth,  are  not  sufficient  in  the  law  for  the  said  Isaac  H,  Will- 
iamson,  esquire,  late  ordinary  or  surrogate-general  of  the  state  of 
New  Jersey^  to  have  or  maintain  his  aforesaid  action  thereof  against 
them,  and  that  they  were  not  bound  by  the  law  of  the  land  to  answer 
the  same,  and  this  they  are  ready  to  verify:  wherefore,  for  want  of  a 
sufficient  declaration  in  this  behalf,  the  said  Samuel  Updike^  Cornelius 
Grover^  Levi  Updike  and  Ralph  Johnson^  pray  judgment:  and  that  the 
said  IscMc  H,  Williamson  may  be  barred  from  having  or  maintain- 
ing his  aforesaid  action  thereof,  against  them.  And  the  said  Samuel 
Updike^  Cornelius  Graver^  Levi  Updike  and  Ralph  Johnson^  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  state  and 
show  to  the  court  here,  the  following  causes  of  demurrer  to  the  said 
declaration,  that  is  to  say,  that  they,  the  said  Samuel  Updike^  Cornelius 

bound  unto  Isacu  H.  Williamson^  ordi-  of  the  death  of  the  aforesaid  fVilliam 
nary  or  surrogate-general  of  the  said  Updike^  or  which,  at  any  time  after. 
9tate,  in  the  sum  of  six  thousand  dol-  shall  come  to  the  hands  or  possession 
lars,  lawful  money  of  the  said  state,  to  of  the  said  Samuel  Updike  and  Cornelius 
be  paid  to  the  said  Isaac  H,  Williamson^  Grover^  or  into  the  hands  or  possession 
his  successors,  or  assigns,  to  which  of  any  other  person  or  persons,  for 
payment,  well  and  truly  to  be  made,  the  said  Samuel  Updike  and  Comelius 
we  bind  ourselves,  our  heirs,  executors  Grover^  do  well  and  truly  adm  inister 
and  administrators,  jointly  and  sever-  according  to  law,  and  further  do  make, 
ally,  firmly  by  these  presents,*  sealed  or  cause  to  be  made,  a  just  and  true 
with  our  seals,  and  dated  the  first  day  account  of  their  administration,  within 
of  March^  Anno  Domini  one  thousand  twelve  calendar  months  from  the  date 
eight  hundred  and  nineteen**  of  the  above  written  obligation;  and  all 
1.  Condition  of  writing  obligatory  the  rest  and  residue  of  the  said  goods, 
mentioned  in  text  was:  **  The  condition  chattels  and  credits  which  shall  be 
of  this  obligation  is  such,  that  if  the  found  remaining  upon  the  account  of 
above  bounden  Samuel  Updike  and  the  said  administration,  the  same  being 
Cornelius  Grover^  administrators  of  all  first  examined  and  allowed  of,  by  the 
and  singular  the  goods,  chattels  and  judges  of  the  Orphans  Court  of  the 
credits  of  William  Updike^lsite  oiHunt^  county,  or  other  competent  authority, 
erdon  county,  deceased,  to  make,  or  shall  deliver  and  pay  unto  such  person 
cause  to  be  made,  a  true  and  perfect  or  persons,  respectively,  as  is  or  shall 
inventory  of  all  and  singular  the  goods,  by  law  be  entitled  to  receive  the  same, 
chattels  and  credits  of  the  said  de-  And  if  it  shall  hereafter  appear  that 
ceased,  which  have  or  shall  come  to  any  last  will  and  testament  was  made 
the  hands,  possession  or  knowledge  by  the  deceased,  and  the  executor  or 
of  the  said  Samuel  Updike  and  Cornelius  executors  therein  named,  or  any  other 
Grover^  or  into  the  hands  or  possession  person  or  persons,  do  exhibit  the  same 
of  any  other  person  or  persons  for  into  the  said  Prero^tive  Court,  making 
the  said  Samuel  Updike  and  Cornelius  request  to  have  it  allowed  and  ap- 
Grover,  and  the  same  so  made  do  ex-  proved;  if  the  said  Samuel  Updike  and 
hibit,  or  cause  to  be  exhibited,  into  the  Cornelius  Grover^  being  thereunto  re- 
surrogate's  office  of  the  county  of  Hunt-  quired,  do  render  and  deliver  the  said 
erdon,  at  or  before  the  expiration  of  six  letters  of  administration  (approbation 
calendar  months  from  the  date  of  the  of  such  testament  being  first  had  and 
above  written  obligation,  and  the  same  made)  to  the  said  court,  then  the  above 
goods,  chattels  and  credits,  and  all  obligation  to  be  void  and  of  none  effect 
other  goods,  chattels  and  credits  of  or  else  to  remain  in  full  force  and 
the  said  deceased,  which  at  the  time  virtue." 
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Graver y  Levi  Updike  and  Ralph  Johnson^  are  called  upon  to  answer 
unto  IsacLc  H.  Williamson^  esquire,  as  late  ordinary  or  surrogate- 
general,  of  the  state  oi  New  Jersey,  when  by  their  bond  they  are  held 
and  firmly  bound  unto  the  said  Isaac  If,  Williamson,  ordinary  or 
surrogate-general  of  the  said  state,  his  successors  or  assigns;  that 
the  said  declaration  does  not  set  forth  who  is  the  ordinary  or  surro- 
gate-general of  the  state  of  New  Jersey,  at  the  time  of  the  com- 
mencement of  this  action;  that  the  plaintiff  has  no  legal  right  to 
commence  an  action,  he  being  no  longer  ordinary  or  surrogate- 
general  of  the  state  of  New  Jersey  \  that  as  the  bond  upon  which  the 
action  is  brought,  was  given  by  the  said  Samuel  Updike,  Cornelius 
Grover,  Levi  Updike  and  Ralph  Johnson,  to  secure  the  faithful  per- 
formance of  the  duties  of  administrators  on  the  part  of  the  said 
Samuel  Updike,  and  Cornelius  Grover,  the  said  bond  can  be  prosecuted 
only  in  the  name  of  the  ordinary  or  surrogate-general  for  the  time 
being,  and  not  in  the  name  of  the  late  ordinary;  that  it  does  not 
appear  by  the  said  declaration,  but  that  the  said  Samuel  Updike, 
Cornelius  Grover,  Levi  Updike  and  Ralph  Johnson,  have  paid  the  money 
demanded,  to  the  ordinary,  who  was  the  successor  of  the  said  plain- 
tiff, that  the  plaintiff  has  not  assigned  in  his  declaration  any  breach 
or  breaches  of  the  bond  or  its  condition;  and  also,  that  the  said 
declaration  is,  in  other  respects,  uncertain,  informal  and  insufficient. 

\J  S,  Green,  Defendants'  Attorney.  ] 

8.  Answer  or  Plea.^ 
ft.  Rxeeation  of  New  Bond  as  Diseharge. 

Form  No.  4522. 
( Precedent  in  Russell  v.  McDougall,  3  Smed.  &  M.  (Miss.)  235.) 

[{Caplion.y]   And  the  said  defendants,  Joseph  F,  Brock  and  George 
Henderson,  by  their  attorneys,  come  and  defend  the  force  and  injury, 

1.  Veglaet  to  Inventory.  —  An  action  and  said  court  found    that   said  ap- 

on  a  probate  bond  is  the  proper  remedy  praisers  were  legally  sworn,  and  did 

for    neglect    to    inventory    property,  accept  said  return  and  ordered  the  same 

Moore  v.  Holmes,  32  Conn.  553.  to  be  recorded  and  lodged  on  file,  and 

In  %  Bait  Upon  a  Probate  Bond,  the  the  following  is  the  record  thereof,  viz: 

declaration  alleged  that  the  executor  To  the  Probate  Court  for  the  District 

had  not  inventoried  any  property  what-  of  Salisbury,  Estate  oijohn  Holmes^  late 

ever,  and  that  prior  to  the  26th  day  of  of  Salisbury^  in  said  district,  deceased. 

November,   1862,   a   large  amount  of  The  subscribers,  appointed  appraisers 

property  belonging  to  the  estate  had  on   said    estate,   having  been   legally 

come  into  his  possession  as  executor,  sworn,  have  called  on  lV,Ji.  Holmes ^th^ 

but  that  he  had  ever  since  neglected  executor  on  said  estate,  for  the  property 

and  refused  to   inventory   the  same,  of  the  deceased,  who  affirms  that  there 

The  defendants  pleaded  a  general  de-  was  no  estate,  real  or  personal,  belong- 

aial  and  the  following  plea  m  bar:  ing  to  the  stX^John  Holmes^  deceased, 

That  at  a  court  of  probate  holden  which  he  had  not  disposed  of  during 

at  Salisbury,  within  and  for  the  district  his  life-time.    Salisbury^  August  igth, 

of  Salisbury,  on  the  sist  d&y  of  August,  iS6s.    Horace  Hollister,   Oliver  Jewell, 

iS6^,  the  appraisers  appointed  to  make  appraisers.    And  that  at  a  court  of  pro- 

an  inventory  and  appraisement  of  the  bate,  holden  at  said  Salisbury  on  the 

estate  made  their  report  to  said  court,  lotA  day  of  November,  iS6a,    it    was 
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when,  etc.,  and  crave  oyer  of  the  writing  obligatory  aforesaid,  in  the 
declaration  aforesaid  mentioned,  and  here  granted  as  follows,  to  wit: 
{Hire  set  forth  the  bond  sued  upon)^  which  being  read  and  heard  the 

ordered  that  said  executor  should  ex-  all  of  which,  by  the  files  and  records  of 
bibit  his  administration  account  to  said  court  of  probate  ready  in  this  court 
said  court  for  adjustment  on  the  i6th  to  be  shown,  will  fully  appear;  and  said 
day  oi  Novtmbtr^  1 8^.  at  nitu  o'clock  proceedings  of  said  court  have  never 
forenoon ;  and  that  all  persons  interested  been  in  any  part  thereof  appealed  from, 
in  said  estate  might  be  notified  thereof  vacated,  reversed  or  set  aside.  All 
said  executor  was  directed  to  cause  said  which  the  defendants  are  ready  to 
order  to  be  posted  on  the  sign-post  at  verify.  Wherefore  they  pray  judgment 
ChapinvilU  in  said  Salisbury,  And  the  if  the  plaintiff  ought  to  be  received 
defendants  say  that  said  executor,  on  against  said  records  to  have-and  main- 
said  loth  day  of  November,  i8d^,  did  in  tain  his  said  action  against  them, 
pursuance  of  said  direction  cause  said  The  plaintiff  demurred  to  this  plea, 
order  to  be  posted  on  said  sign-post,  and  the  court  said  in  part:  That  the  ad« 
and  afterwards  at  a  court  of  probate  mitted  facts  show  that  tbeM  has  been  a 
holden  at  said  Salisbmry  on  the  idih  day  palpable  breach  of  the  probate  bond  is 
of  November,  iSd^,  at  nine  o'clock,  fore-  too  plain  for  comment.  It  is  equally 
noon,  the  said  executor  appeared  in  clear  that  if  the  defendants  prevail  on 
court  at  the  time  assigned,  and  made  this  plea  the  executor  on  the  admitted 
the  following  return  under  oath,  in  re*  facts  will  secure  to  himself  several 
lation  to  said  order,  and  presented  to  thousand  dollars  which  do  not  belong 
said  court  the  annexed  account,  viz:—  to  him,  and  that  he  will  deprive  those 
To  the  Probate  Court  of  the  District  for  whom  he  was  acting  as  trustee  of 
of  Salisbury^  Estate  olfohn  Holmes,  late  this  amount  We  think  that  such  gross 
of  Salisbury,  in  said  district,  deceased,  injustice  cannot  be  accomplished  by 
The  subscriber  hereby  makes  return,  such  a  legal  maneuver  as  this.  *  *  * 
that  pursuant  to  the  order  of  said  court  In  the  settlement  of  an  estate  the  re- 
made on  the  loth  day  of  November,  1869,  sponsibility  rests  upon  the  executor  to 
he  posted  a  notice  that  the  administra-  see,  so  far  as  in  his  power,  that  every- 
tion  account  with  said  estate  would  be  thing  is  properly  done  by  the  Court  of 
exhibited  for  adjustment  at  the  probate  Probate  as  well  as  by  himself.  Moore 
office  in  Salisbury  on  the  26th  day  of  v.  Holmes,  32  Conn.  553. 
November,  i8^^,  at  nine  o'clock,  fore-  Alleeation  that  Panonal  Ertata  wis 
noon,  on  the  sign-post  at  ChapinvilU,  in  Volly  Adnlaitterad.  —  Where  it  is  not 
said  Salisbury,  and  pursuant  to  said  stated  in  any  specification  of  the 
order  and  notice  he  exhibits  the  said  breaches  of  the  bond  that  money  con- 
administration  account  as  follows:  verted,  misapplied  or  wasted  was  de- 
Walter  R,  Holmes,  executor,  in  account  rived  from  the  personal  estate  of  the 
with  said  estate.  Dr.  (The  appraisers  of  decedent,  an  answer  is  good  which 
said  estate  made  no  return  of  personal  alleges  that  the  administratrix  "fully 
property.)  administered  all  and  singular  the  per- 

Contra.                                          Cr.  sonal  estate  of  the  deceased  which  came 

Dec.  33d,  1861,  By  paid  G.  H.  to  her  knowledge   and   possession  as 

Bundy's  bill  for  coffin  and  at-  administratrix."    The  general  bond  of 

tendance  with  hearse $3i.  75  an  administrator  does  not  extend  to  his 

Jan.  14th,  1863,  By  paid  Edwin  acts  or  omissions  in    making   and  ac- 

Dauchy's  account 5.58  counting  for   the    sales  of  the  intes- 

Feb.  6th,  1862,  By  paid  Elder  tate's  real  estate,  but   extends  only  to 

for  taxes,  list  i860 xa  67  the  management  and  disposition  of  the 

August  26th,  By  paid  H.  S.  Gil-  personal  estate.    State  v.  Cloud,  ^Ind. 

lett,  $35,  printing,  $1 36. 00  174;  Colburn  v.  State,  47  Ind.  310;  Reno 

August  26th,  paid  court  fees ...      6.  35  v.  Tyson,  34  Ind.  56;  Worgang  v.  Clipp, 

21  Ind.  119. 

I70.  35  FiUurs  to  Allege  Sxraie  for  Helifaliig 

Which  administration  account    being  Kon^.  —  In  Wood  v.  Myrick,  17  Minn, 

sworn  to  by  said  executor  was  then  and  408,  a  portion  of  the  answer  was  as  fol- 

there  allowed  by  said  court,  and  is,  as  lows:    **  That  in  the  year  18^,  the  de- 

the  defendants  aver,  a  full  and  final  fendant,   Myriek,   having  business  in 

settlement  of  the  estate  of  the  deceased,  the  state  of  New  York,  took  with  him  to 
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said  defendants,  Brock  and  Henderson^  say  actio  non^  because  thej 
say  that  they,  the  said  sureties  of  the  said  Amelia  A,  Lucketty  now 
Amelia  A.  Russell^  as  administratrix  ad  colligendum^  on  the  estate 
of  James  Luckeit^  deceased,  conceiving  themselves  in  danger  of  suf- 
fering by  and  on  account  of  their  said  securityship,  petitioned  the 
said  Probate  Court  of  said  county  for  relief.  Whereupon  the  said 
Amelia  A,  Russell^  late  Amelia  A,  Luckett^  administratrix,  as  aforesaid, 
together  with  one  Robert  B.  Russell^  with  whom  she  had  intermarried, 
voluntarily  came  into  said  Court,  at  the  March  term  thereof, 
A.  D.  i%S8^  and  thereupon  the  said  court  did  make  an  order  in  the 
premises  in  the  words  and  figures  following;  to  wit:  "Ordered  that 
letters  of  didvoXmstrdLXXoxi  ad  colligendum  on  the  tst^ttoi  fames  Lucketty 
deceased,  be  granted  and  issued  to  Robert  B.  Russell'^  and  Amelia 

Kew   York  city  the  money  originally  to.  plaintiff  as  guardian   the  sum  of 

obtained  from  the  government  of  the  money  set  forth  in  the  statement  filed, 

United  States  belonging  to  the  estate  the  said  plaintiff  failed  to  file  a  certifi- 

of  the   said  William  Wood^   deceased,  cate  of  appointment  as  such  guardian, 

being  the  same  money  for  which  plain-  though  required  to  do  so  by  the  prac- 

tiff  seeks  judgment;  and  then  and  there,  tice  of  said  court,  until  the  3d  oi  OctO' 

to  wit,  in  i8^j,  in  the  said  city  of  New  ber,  18^^,  which  was  several  days  after 

York^  defendant  Myrick  deposited  for  the  wnt  in  this  case  issued.  The  de- 
safe  keeping  said  money  with  R.  W.  ponent  is  advised,  and  therefore  sug- 
Latham^  a  banker  and  broker  of  large  gests  to  the  court,  that  this  action  was 
wealth  and  ample  means  as  reputed  at  brought  prematurely.  The  said  depo- 
that  time,  and  that  during  the  great  nent  further  says  that  the  decree  was 
financial  panic  and  money  failure  in  had  in  favor  of  the  wards  of  the  plain- 
i8<$7  in  said  city  of  New  York,  the  said  tiff  on  June  g,  18^,  and  distribution  of 

W.  R.  Latham  became  suddenly  and  the  fund  in  the  hands  of  the  administra- 
utterly  insolvent  and  bankrupt  and  tor  was  duly  ordered,  but  that  depo- 
unable  to  pay  his  debts  or  depositors,  nent  was  informed  neither  by  the  ad- 
and  since  then  has  been  bankrupt  and  ministrator,  nor  any  one  in  behalf  of 
insolvent  and  unable  to  pay  said  Myrick  the  minors,  that  said  fund  had  not  been 
said  money  or  any  portion  thereof;  that  paid  over  to  their  representatives  until 
said  Afyrick  used  his  best  judgment  the  twenty-JS/tk  d^y  of  Apri/,  iSp4,  when 
and  acted  in  good  faith  in  depositing  *  he  received  a  note  from  plaintiff's  coun- 
said  money  with  said  Latham  and  in  the  sel,  calling  his  attention  to  the  same, 
usual  and  ordinary  courise  of  business.  That  said  administrator  was  solvent 
and  that  he  has  never  been  able  to  col-  and  able  to  have  paid  the  amount  found 
lect  any  of  said  money,  though  he  has  to  have  been  in  his  hands  for  nearly 
tried  so  to  do,  and  that  said  money  and  two  years  afterwards,  but  that  no  steps 
the  whole  thereof  has  become  a  total  were  taken  on  behalf  of  the  represent- 
loss,  and  said  Myrick  has  never  used  atives  of  the  minors  to  compel  payment, 
any  of  said  money  or  appropriated  the  That,  had  the  distributees  used  ordi- 
same  to  his  own  use  or  benefit  what-  nary  diligence,  or  had  they  called  the 
ever."  The  answer  in  this  case  was  attention  of  the  deponent  to  the  default 
held  bad  on  demurrer,  on  the  ground  of  the  administrator  within  a  reason- 
that  it  showed  no  excuse  whatever  on  able  time  after  said  award,  the  claim 
the  part  of  the  administrator  for  retain-  in  suit  would  have  been  recovered  from 
ing  the  money  in  his  hands  up  to  the  said  administrator."  Com.  v,  Degitz, 
time  of  the  deposit  with  Latham,  much  167  Pa.  St.  400. 

less  for  retaining  it  on  deposit  with  a  1.  The  principal  objection  to  this  plea 

banker  in   New  York   for  four  years  was  that  the  grant  of  administration  to 

longer.    Wood  v.  Myrick,  17  Minn.  408.  R.    B.    Russell   by  the   new   grant  of 

kn  Attdttvit  of  Itafenso  was  Bad  in  an  administration  was  void,  because  Ame- 

action  by  a  guardian  against  the  sure-  Ha  Russell  had  not  been  removed,  and 

ties  on  an  administrator's  bond  which  no  new  administration  can  be  granted 

averred  as  follows:     **  That  while  it  is  without  removing  the  first  administra- 

true  that  the  Orphans  Court  awarded  tor.     As  a  matter  of  fact  no  new  ad* 

787  Volume  3. 


4522.  BONDS  ^  UNDERTAKINGS  {ACTIONS  ON),  4522. 

Ann  Russell^  they  having  taken  the  usual  oath,  and  entered  into 
bond  in  the  penal  sum  of  %100yOOO^  with  Ignatius  Flowers^  Joseph  F. 
Brock,  Richard/,  Bland,  their  securities."  In  compliance  with  which 
said  order,  so  as  aforesaid  made,  said  Richard  B,  Russell  and  Amelia 
A,,  his  wife,  late  Amelia  A.  Luckett,  executed  a  new  bond  ^  with  secu- 
rity payable  and  conditioned  as  aforesaid,  to  wit:  At  the  County  of 
Claiborne  aforesaid,  which  said  bond  was  approved  of  by  the  said 
court,  and  filed  among  the  records  thereof  and  recorded,  and  is,  and 
reads  in  the  words  and  figures  following,  to  wit:  {Here  was  set  out  the 
bond  verbatim.)^  And  the  said  defendants  Brock  and  Henderson  aver 
that  at  the  time  of  the  execution  of  said  last  mentioned  bond  no  suit 
or  action  was  then  pending  on  said  bond  against  the  securities  therein, 
or  their  legal  representatives,  or  against  any  of  them,  by  reason  of 
which,  and  of  the  execution  of  the  said  last  mentioned  bond  as  afore- 
said, they,  the  said  Brock  and  Henderson,  being  the  securities  on  the 
said  bond  so  as  aforesaid  executed  by  Amelia  A,  Luckett,  now  Amelia 
A,  Russell,  as  administratrix  ad  colligendum,  on  the  estate  of  James 
Luckett,  deceased,  were  forthwith  discharged  from  the  obligation  of 
said  bond,  to  wit:  The  said  writing  obligatory  sued  upon  in  this 
action,  and  the  same  became,  and  now  is,  null  and  void  in  law  inas- 
much as  regards  the  said  Brock  and  Henderson*,  and  this  the  said 
defendants.  Brock  and  Henderson,  are  ready  to  verify ;  wherefore  they 
pray  judgment.     [(jConcluding  in  usual  manner.)] 

ministration  was  granted.     New  secu-  scribes  the  form  of  the  condition  which 

rity  was   taken  for  the   previous  and  corresponds  with  that  set  out  in  the 

subsequent    faithful     administration,  plea.     The  47th  section  declares  that 

In   requiring  Russell   to   join  in   the  upon  the  execution  of  the  new  bond 

bond  the  court  was  but  carrying  out  all  the  securities  to  the  former  bond, 

the  legal  consequences  of  the  marriage  and  their  legal  representatives,  shall 

of  the   administratrix.     By   the   mar-  be  forthwith  discharged  from  the  obli- 

riage  Russell  became  united  with  his  gation  thereof,  except  only  as  to  ac- 

wife  in  the  administration;  and  when  tions  pending  on  the  original.     Under 

she  was  called  upon  to  execute  a  new  •  these  several  provisions  sureties  who 

bond  it  was,  of  course,  proper  that  he  apply   for    relief   are    absolutely    dis- 

should  join  it.     The  plea  was  consid-  charged  from  all  liability  where  a  new 

ered  good.     Russell  v.  McDougall,   3  bond  is  given,  and  the  law  furnishes 

Smed.  &  M.  (Miss.)  234.  them  with  a  bar  to  any  action  which 

1.  The  law  in  relation  to  the  estates  may  afterwards  be  brought  on  the  origi- 

of  decedents,  H.  &  H.  Digest  198,  is  too  nal  bond.     Russell  v,  MacDougall,  3 

plain  to  leave  any  doubt  as  to  the  legal  Smed.  &  M.  (Miss.)  234. 

effect  of  the  subsequent  bond  on  the  8.  This  Bond  was  as  follows: 

sureties  in  the  original.     The  46th  sec-  *' Know  all  men  by  these  presents 

tion  of  that  law   provides  that  where  that  we,  Robert  B,  Russell  and  Amelia 

sureties  of  executors  or  administrators  A,  Russell^  Ignatius  Flowers ^  Joseph  F. 

consider  themselves  in  danger  of  suf-  Brock  and  Richard  J,  Blamtl  ot  Clot- 

fering  and  petition  the  court  for  relief,  dome  county.  State  of  Mississippi,  are 

the  court  shall  summon  the  executor  held   and  firmly  bound   unto  Nicholas 

or  administrator,  and  shall  have  full  MacDougall,  Esq.,  Judge  of  Probate,  in 

power  to  order  that  counter  security  and  for  said  county  of  Claiborne,  and 

be  given,  or  that  a  new  bond  be  exe-  his  successors  in  office,  in  the  sum  of 

cuted  with  good  security.     The  statute  $100,000,  for  which  payment,  well  and 

declares  that  such  new  bond  shall  relate  truly  to  be  made,  we,  and  each  of  us, 

back  to  the  time  of  granting  the  let-  bind  ourselves,  and  each  of  our  heirs, 

ters,  and  shall  be  as  sufficient  in  every  executors  and  administrators,  jotndy 

respect  as  if  it  had  been  given  before  and  severally,  firmly  by  these  presents, 

the  grant  of  the  letters.     It  also  pre-  Sealed  with  our  seals  and  signed  with 
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t>.  Readiness  to  Pay  Pro  Rata  Amount. 

Form  No.  4523. 

(Precedent  in  State  v.  Crawford,  33  Fla.  991.)' 

[{Caption.)  And  the  defendant,  William  Crawford  hy  George  Jones^ 
his  attorney,  comes  and  defends  the  wrong  and  injury,  when,  etc. 
and  says:] 

1.  That  the  judgment  sued  on  by  plaintiff  was  obtained  in  a  suit 
against  him  as  administrator  de  bonis  non  of  /esse  McCullough^ 
deceased,  June  7th^  i87i;  in  said  suit  it  was  alleged  that  a  copart- 
nership had  existed  between  the  plaintiff,  Garrett^  and  /esse  McCul- 
lough^  deceased,  and  that  growing  out  of  this  copartnership  there 
was  a  considerable  indebtedness  due  plaintiff;  that  by  pleas  he  denied 
the  copartnership  and  the  indebtedness  of  his  intestate  at  the  time 
of  his  death  in  any  amount  or  sum;  that  judgment  was  given  against 
him  upon  these  issues. 

2.  That  upon  the  recovery  of  said  judgment  he  made  a  written 
suggestion  of  the  insolvency  ^  of  the  estate  of  Jesse  McCullough  his 
intestate  to  the  County  Judge  of  Walton  county  from  whom  letters 
of  administration  had  been  granted  him.  And  that  under  the  order 
of  said  County  Judge  he  filed  a  true  and  perfect  schedule  of  the 
amount  of  the  assets  in  his  hands,  that  thereupon  said  judge  made 
an  order  for  the/r^  rata  distribution  of  said  estate  among  the  credit- 
ors of  said  estate,  in  which  order  of  distribution  the  sum  of  %8S0 
was  overdue  and  adjudged  as  the  plaintiff's  pro  rata  share  of  said 
estate,  which  order  of  distribution  has  never  been  reversed  or 
appealed  from  and  stands  unrevoked. 

That  on  the  day  and  date  when  the  said  sum  of  %SSO  was  awarded 

our    hands    this    twenty-sixth    day    of  this  obligation  to  be  void,  otherwise  it 

March^  \%j8.  shall  remain  in  full  force  and  efifect. 

"  The  condition  of  the  above  obliga-  ^"^ Amelia  A.  Russell,    (seal) 

tion  is,  that  whereas  the  above  bound  *'u^.  B.  Russell,            (seal) 

Amelia  A.  Russell^  administratrix  ad  **Ignatius  Flowers.      (seal) 

colligendum  of  the  goods  and  chattels  ^Joseph  F.  Brock.        (seal) 

and    securities   oi  James  Luckett^    de-  *^R,J.  Bland.              (seal)" 

ceased,   heretofore  executed  a    bond,  1.  On  demurrer  to    this    plea,   the 

payable  to  N.  MacDou^all,  Esq.,  Judge  court  held  that  it  set  up  facts  consti- 

of   Probate^   and  conditioned    for  the  tuting  a  complete  defense  to  the  action, 

discharge  of  her  duties  as  administra-  8.  Where  an  administrator  is  sued 

trix   ad  colligendum   aforesaid,   which  upon  an  alleged  debt  of  bis  intestate 

said  bond  bears  date  ///  of  March^  i8j^;  and  fails  to  plead  a  want  of  assets,  a 

and  whereas  the  said  Amelia  A.  Russell^  judgment  against  him  in  such  suit  is 

late  Amelia  A.  Luckett^  has  since  inter-  conclusive   upon   him  of  a  sufficiency 

married  with  the  said  Robert  B,  Russell;  of  assets  to  pay  the  debt.     But  as   to 

now  therefore,   if   the   said   adminis-  the  surety  upon    the   administrator's 

tratrix    and  administrator  ad  colligen-  bond,   such    judgment  is  frima  facie 

dum  as  aforesaid  shall  well  and  truly  evidence  merely  and  inconclusive  upon 

have  kept  and  performed,  and  shall  this  question;    and  when  sued   upon 

well  and  truly  keep  and  perform,  the  such  bond,  the  surety  may  plead  and 

condition  of  the  said  bond  aforesaid,  prove  a  deficiency  of    assets    in   the 

and   shall    in   all   respects   have  per-  hands  of  his   principal  liable   to  pay- 

fornaed,  and  shall  contmue  to  perform,  ment  of  the  debt.   Gibson  v.  Robinson, 

the  duties  of  their  office  aforesaid,  then  19  Ga.  756. 
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and  adjudged  to  said  Garrett  and  became  due  and  payable  from  the 
said  Crawford^  as  administrator  de  bonis  turn  of  Jesse  McCullough  to 
said  Garrett^  he  was  ready,  and  still  is  ready  to  pay  the  said  %$80 
to  said  Garrett^  and  that  after  the  time  when  the  said  ^SO  became 
payable  and  before  the  commencement  of  this  suit,  to  wit,  at  Walton 
county  about  the  28th  of  Aprils  iSSO^  he  the  said  Crawford  was  ready 
and  willing  and  would  have  then  and  there  tendered  the  said  sum  to 
said  Garretty  but  that  said  Garrett  then  and  there  refused  to  receive 
the  same,  and  that  he,  the  said  Crawford  now  brings  the  said  sum 
of  %!^iO  so  ready  and  offered  to  be  tendered  and  paid  to  said  Gar- 
rett into  court,  if  he  will  accept  the  same.  [(jConcluding  in  usual 
ptanner.y] 

e.  No  Notioe  or  Demand  of  Claim. 

Form  No.  4524. 
(Precedent  In  Scroggs  v,  Tutt,  20  Kan.  273.)' 

[(^Caption.)]  Said  plaintiffs  ought  not  to  have  or  maintain  their  said 
action,  because,  since  the  26tA  of  May^  i875,  the  defendant  Mar- 
garet E.  Scroggs  has  been  and  still  is  the  duly  appointed  and  quali- 
ned  administratrix  of  the  ^^tditt  oi  fames  A,  Cruise^  deceased;  and 
this  defendant  states  and  alleges,  that  ever  since  the  26th  of  May^ 
she  has  been  an  actual  and  bona  fide  resident  of  Wyandotte  county, 
and  has  continually  resided  in  the  city  of  Wyandotte  in  said  county, 
and  that  as  such  administratrix  she  has  never  had  any  notice  of 
said  demand,  as  stated  in  said  petition,  against  said  estate,  except 
the  demand  made  upon  her  as  such  administratrix  for  the  payment 
of  the  same  on  the  12th  of  May^  i87^,  and  that  prior  to  that  time  no 
person  had  ever  exhibited  to  her  said  demand  against  said  estates  by 
serving  upon  her  as  such  administratrix  or  in  any  other  capacity,  a 
notice  in  writing,  stating  the  nature  and  amount  of  ss^d  claim,  with 
a  copy  of  the  instrument  of  writing  or  account  upon  which  the  same 
was  founded ;  and  that  said  demand  has  never  in  any  manner  been 
established  against  said  estate;  that  no  one  ever  delivered  to  her  as 
such  administratrix,  or  in  any  other  capacity,  a  written  notice  con- 
taining a  copy  of  the  instrument  of  writing  or  account  upon  which 
such  demand  was  founded,  and  stating  that  they  would  present  the 
same  for  allowance  at  a  time  therein  named ;  that  no  such  notice  was 
served  upon  her  as  such  administratrix,  or  in  any  other  capacity,  ten 
days  before  the  presentation  of  such  demand  to  the  court,  or  at  any 
other  time,  by  any  person,  nor  was  such  notice  ever  left  at  her  usual 
place  of  residence,  nor  did  she  ever  waive  the  service  of  such  notice, 
either  by  writing,  or  by  appearing  in  court  and  waiving  the  same, 
nor  did  she  in  any  other  manner  or  form,  waive  the  service  of  such 
notice;  and  further,  that  said  demand  has  never  in  any  manner  been 
allowed  as  a  demand  against  said  estate  of  James  A,  Cruise^  deceased, 

1.  Plaintiffs  demurrer  to  this  plea  manded  the  case  with  instmcdons  to 
was  sustained  in  the  District  Court,  but  the  District  Court  to  overrule  the  de> 
the  Supreme  Court  reversed  and  re-    murrer.    Scroggs  v.  Tutt,  so  Kan.  ^71. 
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and  that  she  has  never  in  any  manner  been  ordered  to  pay  the  same. 
\(^Con£luding  in  usual  manner. ^] 

d*  Payment. 

Form  No.  4535. 

(5  Wcntw.  PI.  448.) 

(jCaption.^  And  the  said  Samuel^  as  executor  as  aforesaid,  by  Jann 
Skirrow^  his  attorney,  comes  and  defends  the  wrong  and  injury, 
when,  etc.,  and  craves  oyer  of  the  said  writing-obligatory  in  the  said 
declaration  mentioned,  and  it  is  read  to  him  in  these  words,  to  wit: 
"  Know  all  men  by  these  presents,  that  we,  Thomas  Moffait^  of  New- 
part^  in  the  county  of  Newport  and  colony  of  Rhode  Island^  physician, 
and  John  Moffati^  of  Boston^  in  the  county  of  Suffolk  and  province  of 
the  Massachusetts  Bay^  in  New  England^  and  William  Smibert^  of  said 
Boston^  physician,  are  holden  and  stand  firmly  bound  and  obliged 
unto  /ohn  Ervingy  of  Boston  aforesaid,  esquire,  in  the  full  and  just 
sum  of  one  thousand  nine  hundred  and  seventy  pounds  of  lawful  money 
of  the  province  of  the  Massachusetts  Bay^  to  be  paid  unto  the  said 
John  Erving^  his  certain  attorney,  executors,  administrators,  or 
assigns,  to  which  payment  well  and  truly  to  be  made  we  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and  severally, 
in  the  whole,  and  for  the  whole  firmly  by  these  presents,  sealed  with 
our  seals,  dated  the  twenty-ninth  day  of  January^  A.  D.  1766,  and  in 
the  fifth  year  of  his  majesty's  reign."  And  the  said  Samuel,  as  ex- 
ecutor as  aforesaid,  also  craves  oyer  of  the  condition  of  the  said 
writing-obligatory,  and  it  is  read  to  him  in  these  words,  to  wit: 
"  The  condition  of  this  present  obligation  is  such,  that  if  the  above 
bounden  Thomas  Moffatt,  John  Moffatt  and  William  Smibert,  their 
heirs,  executors  or  administrators,  or  any  of  them,  shall  and  do  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  John  Erving,  his  ex- 
ecutors, administrators  or  assigns,  the  full  and  just  sum  of  nine  hun^ 
dred  and  eighty-four  pounds  thirteen  shillings  and /[7»r  pence  of  lawful 
money  of  the  province  of  the  J^assachusetts  Bay,  with  lawful  interest, 
on  or  before  the  twenty-ninth  day  oi  January,  which  will  be  in  the 
year  of  our  Lord  1766,  without  fraud,  covin,  or  further  delay,  then 
the  above  written  obligation  to  be  void  and  of  none  effect,  or  else  to 
abide  and  remain  in  full  force  and  virtue;"  which  being  read  and 
heard,  the  said  Samuel,  as  executor  as  aforesaid,  says,  that  the  said 
John,  William,  George,  James,  and  Oliver,  as  executors  as  aforesaid, 
ought  not  to  have  or  maintain  their  aforesaid  action  thereof  against 

1.  Where  the  same  person  was  the  ants  were  released  from  liability  be- 

administrator  de  bonis  non  of  the  estate  cause  the  plaintiff,  as  administrator  of 

of  one  decedent,  and  also  the  adminis-  the    deceased    surety^  had    paid    out 

trator  of  the  estate  of  a  deceased  surety  assets  of  that  estate  to  the  heirs  at  law« 

on  the  bond  of  a  former  administrator  was  demurrable.     Such  payments  did 

of  such  decedent,  and  in  the  first  named  not  amount  to  a  complete  discharge, 

capacity  brought  suit  on  the  bond  of  but  effective  as  a  discharge  at  all,  they 

the  former  administrator  against  the  are    only    so  pro   tanto,     PouUain  v*, 

sureties  other  than  the  deceased  one,  Brown,  80  Ga.  27^ 
a  plea  which  alleged  that  the  defend- 
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him  the  said  Samuel^  as  executor  as  aforesaid;  because  he  says  that 
the  said  writing-obligatory  in  the  said  declaration  mentioned  is  not 
the  deed  of  the  said  y^Thomas  Moffatt^  deceased,  in  manner  and  form 
as  the  said  Johriy  Williamy  George^  James^  and  Oliver ^  as  executors  as 
aforesaid,  have  in  their  said  declaration  in  that  behalf  above  alleged; 
and  of  this  the  said  Samuel^  as  executor  as  aforesaid,  puts  himself 
upon  the  country,  etc. ;  and  the  said  /ohn^  William^  George^  JameSy 
and  Oliver^  doth  the  like.     And  for  further  plea  in  this  behalf,  the 
said  Samuely  as  executor  as  aforesaid,  by  leave  of  the  court  here  for 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  says,  that  the  %2AAJohn^ 
William^  George^  James^  and  Oliver^  as  executors  as  aforesaid,  ought 
not  to  have  or  maintain  their  aforesaid  action  against  him,  the  said 
Samuely  as  executor  as  aforesaid;   because   he  says  that  the  said 
Thomas  Moffatt^  deceased,  in  his   lifetime  \^John  Moffatt  in  the  said 
writing-obligatory  mentioned],  after  the  making  of  the  said  writing- 
obligatory,  and  before  the  exhibiting  of  the  bill  of  the  said  JoAn^ 
William^  George^  fames,  and  Oliver,  as  executors  as  aforesaid,  against 
the  said  Samuel,  as  executor  as  aforesaid,  in  this  behalf,  to  w^it,  oa 
the  twenty-ninth  day  oi  January,  in  the  year  of  our  Lord  1776,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  did  pay  to  the 
said  John  Erving,  deceased,  in  his  lifetime,  the  said  sum  of  money  ia 
the  said  condition  of  the  said  writing-obligatory  mentioned,  with  all 
interest  then  due  for  the  same,  according  to  the  tenor  [form]  and 
effect  of  the  said  condition;  and  this  he,  the  said  Samuel,  as  executor 
as  aforesaid,  is  ready  to  verify;  wherefore  he  prays  judgment  if  the 
said  John,  William,  George,  James,  and  Oliver,  as  executors  as  afore- 
said, ought  to  have  or  maintain  their  aforesaid  action  thereof  against 
him,  etc.     And  for  a  further  plea  in  this  behalf,  the  said  Samuel,  as 
executor  as  aforesaid,  by  like  leave  of  the  court  here  for  this  purpose 
first  had  and  obtained,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  says,  that  the  said  John,  William,  George, 
James,  and  Oliver,  as  executors  as  aforesaid,  ought  not  to  have  or 
maintain  their  aforesaid  action  against  him;  because  he  says,  that  the 
said  T.  Moffatt,  deceased,  in  his  lifetime  [John  Moffatt  in  the  said 
writing-obligatory  mentioned],  after  the  making  of  the  said  writing- 
obligatory,  and  after  the  said  twenty-ninth  day  oi  January,  in  the  year 
of  our  Lord,  1766  in  the  said  condition  of  the  said  writing-obliga-^ 
tory  mentioned,  and   before  the  exhibiting  of  the  bill  of  them,  the 
said  John,  William,  George,  James,  and  Oliver,  as  executors  as  afore- 
said,  against  the  said  Samuel,  as  executor  as  aforesaid,  in  this  behalf, 
to  wit,  on  the  first  day  of  January,  in  the  year  of  our  Lord  1767,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  did  pay  to  the 
said  John  Erving,  deceased,  in  his  lifetime,  the  said  sum  of  money  in 
the  said  condition  of  the  said  writing-obligatory  mentioned,  together 
with  all  interest  then  due  for  the  same,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided;  and  this  he,  the  said  Samuel^ 
as  executor  as  aforesaid,  is  ready  to  verify;  wherefore  he  prays  judg- 
ment if  the  said  John,  William,  George,  James,  and  Oliver,  as  execu- 
tors as  aforesaid,  ought  to  have  or  maintain  their  aforesaid  action, 
thereof  against  him,  etc. 
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4.  Replication  ^  Assigning  Breaches.^ 

Form  No.  4526. 
(Precedent  in  Woodward  v.  Fisher,  xi  Smed.  &  M.  (Miss.)  365.)* 

[{Caption  and  commencement. )] 

1.  That  the  said  Nancy  A,  JBrown^  administratrix,  and  George  Fisher 
and  Beverly  R,  Grayson^  administrators  oi /esse  S,  Brown^  with  the 
will  annexed,  have  not  properly  accounted  for  the  sum  oi  fifty-three 
thousand^  nine  hundred  and  fifty-five  dollars  and  fifty  cents,  the  amount 
of  the  inventory  of  the  said  /esse  S.  Brown^  made  by  the  appraiser 
and  returned  by  the  administrators  and  administratrix. 

2.  That  the  administrators  and  administratrix  paid  to  George  Fisher 
&*  Co,  a  large  sum  of  money,  to  wit:  {Here  specifying  them,  amount'-^ 

1.  B«pUeatioii  to  a  €l«ttend  PIm  of  For-  Tailvro  to  Ulogo  that  All  Lagatoas  had 
fonnanoo  in  a  suit  against  an  executor  Arrived  at  Ago  of  Xatnrity.  —  In  a  lega- 
and  his  sureties  must  set  forth  the  na-  tee's  action  on  an  administration  bond 
ture  and  character  of  the  debt  sought  the  facts  alleged  in  the  replication  were 
to  be  recovered.  The  judge  of  probate,  substantially  (i)  that  John  Wilson,  de- 
in  the  case  of  a  solvent  estate,  has  no  ceased,  made  his  will  devising  hia 
authority  to  determine  the  rights  of  estate  to  be  equally  divided  between 
creditors,  and  can  neither  establish  nor  his  three  children  when  they  arrived  at 
reject  their  claims.  Where  the  repli-  the  age  of  maturity;  (2)  the  marriage 
cation,  in  regard  to  the  debt,  alleges  of  Elexine  with  Wm.  Hazard,  January 
nothing  more  than  its  amount,  and  9th.  1834;  (3)  the  time  when  Elexine 
that  it  was  allowed  and  approved  arrived  at  the  age  of  twenty-one  years, 
among  the  other  items  in  the  executor's  June  22,  1840;  and  (4)  that  this  suit 
account  by  the  probate  court,  the  repli-  was  brought  within  three  years  after 
cation  is  insufficient.  The  record  and  Elexine  arrived  at  the  age  of  twenty- 
proceedings  of  the  court  of  probate  are  on^  years.  On  demurrer  the  court 
not  in  the  nature  of  a  judgment  estab-  held  that  the  plaintiff,  having  omitted 
lishing  a  debt  due  from  the  estate.  It  to  aver  the  fact  that  all  the  children 
is  otherwise  when  the  estate  is  insolv-  had  arrived  at  the  age  of  maturity,  had 
ent.     Isaacs  v.  Stevens,  13  Conn.  499.  failed  to  state  the  fact  essential  to  hia 

Bfogloot  to  Pkoearo  Qrdor  ibr  IMstribu-  right    of   action,    and    the    demurrer 

tloiL  —  In  a  suit  on  the  statutory  bond  should  be  sustained.     Layton  v.  State, 

of    an   executor,  conditioned,   among  4  Harr.  (Del.)  8. 

other  things,  that  he** shall  render  a  8.  Asilgnmimt of Broaoh of Oondltloii on 
just  and  true  account  of  his  adminis-  administrator's  bond,  setting  forth  that 
tration,  and  that  all  the  rest  and  resi-  the  administrator  omitted  to  render  an 
due  of  the  estate,  which  shall  be  re-  account  of  his  administration  to  the 
maining  upon  the  executor's  account,  proper  authority  within  the  proper  time^ 
the  same  being  first  examined  and  is  bad  where  there  is  no  averment  that 
allowed  by  the  court  of  probate,  he  goods  came  into  the  administrator's 
shall  deliver  and  pay  over  as  the  said  hands  for  which  he  was  bound  to  ac- 
court  shall  appoint,"  the  replication  count.  Probate  Judge  v.  Tillotson,  5 
set  forth  that  the  executors  had  neg-  N.  H.413.  Or  where  it  is  not  also  shown 
lected  to  procure  any  order  of  the  court  that  the  administrator  was  cited  by  the 
of  probate  for  the  distribution  of  cer-  court,  or  other  steps  taken,  to  compel 
tain  moneys  in  their  hands  to  the  heirs  him  to  render  such  an  account  Pro- 
of deceased.  Defendants  claimed  that  bate  Court  v.  Eddy,  8  R.  I.  339;  Pro- 
the  replication  was  bad  because  they  bate  Judge  v.  Couch,  59  N.  H.  39. 
were  under  no  obligation  to  procure  an  8.  This  was  an  action  by  the  judge 
order  of  distribution  until  they  were  of  probate  for  the  use  of  Harris  and 
called  upon  to  do  so  by  the  court  or  others  constituting  the  late  firm  of  Har- 
heirs.  This  ground  was  held  not  well  ris,  Wright  &  Co.,  upon  an  administra- 
taken,  and  defendant's  rejoinder  was  tion  bond.  For  the  condition  of  the 
declared  insufficient.  Davenport  v.  bond  and  its  performance  the  plaintiff 
Richards,  16  Conn.  3x0.  replied  as  set  out  in  the  text 
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if^  to  ^731.9Sf)f  for  debts  illegally  contracted  by  the  administrators 
and  administratrix,  after  the  death  of  Brown,  and  not  in  the  coarse 
of  the  administration. 

3.  That  they,  (the  administrators  and  the  administratrix)  had  paid 
out  large  sums  of  money,  amounting  to  ^4^^77.075,  the  full  amount 
of  certain  debts  due  bv  /^esse  S.  Brown  in  his  lifetime,  and  left  wholly 
unpaid  and  unsatisfiea  the  judgment  of  Harris^  Wright  6*  Co, 

4.  That  they  sold  real  estate  belonging  to  the  estate  of  Jesse  S. 
Brown,  to  the  amount  oi  fifty  thousanddo\\^xs,  for  the  payment  of  the 
debts  oi  Jesse  S.  Brown,  but  which  sum  they  had  wholly  failed  to  pay 
out  in  the  due  and  legal  administration  of  the  estate. 

5.  That  they  sold  fifty  thousand  doWsLTs'  worth  of  the  real  estate  of 
Brown,  which  thus  became  assets  in  their  hands  to  pay  his  debts;  and 
wholly  failed  to  pay  the  debt  oi  Harris,  Wrights*  Co,  or  properly  to 
pay  out  in  the  course  of  administration. 

6.  That  they  wrongfully  suffered  judgments,  to  the  amount  of  twenty 
thousand  dollars,  to  be  rendered  against  them  in  the  Yasoo  circuit 
court,  without  pleading  the  statute  of  nine  months  before  suit  could 
be  brought  against  them;  by  which  the  estate  \ost  twenty  thousand 
dollars.^ 

7.  That  they  paid  twenty-four  thousand  dollars  of  debts  wrongfully 
contracted  by  them,  after  Brown's  death,  when  the  estate  was  insolv- 
ent, and  not  in  the  due  administration  of  the  estate,  leaving  unsatis- 
fied the  judgment  of  Harris,  Wright  &*  Co?' 

8.  That  they  wrongfully  suffered  judgments  to  be  rendered  against 
them,  after  Brown's  death,  and  the  property  of  the  estate,  assets  in 
their  hands,  to  be  sold  under  execution,  to  the  amount  oi  forty  thou- 
sand  dollars,  when  the  estate  was  insolvent,  they  wrongfully  giving 
preferences  to  the  holders  of  the  judgments,  by  which  the  estate  lost 
twenty  thousand  dollars.     [(jConcluding  in  usual  manner,  y] 

Form  No.  4597. 

(Precedent  in  Davenport  v.  Richards,  16  Conn.  3x0.)* 

[{Caption,)"]  That  the  court  of  probate  on  tht  first  day  of  January^ 
18^,  appointed  appraisers  to  appraise  the  estate  oi  Jes^e  Richards^ 

1.  A  great  and  sudden  change  and  can  make  no  contracts  which  will  divide 
the  depreciation  in  the  value  of  prop-  their  claims.  If  the  will  authorized  the 
erty  might  so  change  the  condition  of  making  of  contracts,  the  facts  should  be 
an  estate  as  to  excuse  an  administrator  pleaded  and  the  law  will  determine 
from  liability  for  debts  previously  paid,  whether  they  arc  rightfully  or  wroac^. 
but  an  administrator  cannot  justify  his  fully  made.  A  demurrer  to  this  answer 
return  of  insolvency  on  this  ground  should  be  sustained.  Woodward  v. 
after  having  held  the  estate  an  unrea-  Fisher,  11  Smed.  &  M.  (Miss.)  303. 
sonable  length  of  time.  Woodward  v.  8.  On  a  demurrer  to  this  assignment 
Fisher,  11  Smed.  &  M.  (Miss.)  303.  It  was  held,  (i)  that  the  note  which 

2.  Answer  was  made  to  this  7th  had  become  due  was  to  be  considered 
breach  that  the  money  was  paid  out  on  and  treated  as  so  much  money  in 
contracts  rightfully  made  by  the  defend-  the  hands  of  the  executors  from 
ants  in  pursuance  of  the  law.  This  the  time  of  its  becoming  due;  (2) 
answer  does  not  make  out  a  full  justi-  that  it  was  the  duty  of  the  executors, 
fication-  The  creditors  of  an  insolvent  unless  excused  therefrom,  to  exhibit 
estate  have  equal  claims,  although  there  to  the  court  of  probate  an  account  of 
may  be  a  will,  and  an  administrator  the  money  so  in  their  hands,  and  have 
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according  to  its  value,  yet  the  executors  did  not  within  the  time 
limited  in  the  condition  of  the  bond,  make,  a  true  and  perfect  inven- 
tory ^  and  appraisement  of  the  goods,  chattels,  credits,  and  estate  of 
S3XA  /esse  RuhardSy  nor  any  list  of  the  credits  and  choses  in  action 
belonging  to  him,  which  came  to  their  knowledge  and  possession;  that 
at  the  time  of  the  decease  oi  Jesse  Richards ^  Ebenezer  J,  Richards ^  one 
of  the  defendants,  was  indebted  to  him  in  the  sum  of  1000  dollars,  by 
two  promissory  notes,  each  for  the  sum  of  6O0  dollars,  one  payable 
in  one  year  after  the  death  of  said  Jesse^  and  the  other  payable  in  one 
year  after  the  death  of  Ciarissc^  then  the  wife,  and  now  the  widow  of 
ssLidyessey  both  being  payable  without  interest;  that  said  notes 
within  the  time  limited  for  the  exhibition  of  said  inventory,  came  to 
the  knowledge  and  possession  of  the  executors,  yet  they  wholly 
neglected  to  make  and  exhibit  to  the  court  of  probate  any  inventory 
thereof,  or  any  list  of  the  credits  and  choses  in  action  of  said  /essCy 
embracing  said  notes;  that  on  the  Slst  of  September ^  i8^,  there 
remained  in  the  hands  of  the  executors,  after  an  adjustment  of  their 
administration  accounts  by  the  court  of  probate,  and  after  the  pay- 
ment of  all  the  debts,  legacies,  expenses  of  settlement  and  all  the 
other  legal  charges  upon  said  estate,  the  sum  of  711  dollars,  9J^ 
cents,  derived  from  the  sale  of  the  personal  estate  of  the  said  Jesse^ 
by  them  received  and  sold,  and  also  the  two  promissory  notes  before 
described;  and  that  said  executors,  though  a  reasonable  time  there- 
for has  long  since  elapsed,  and  although  they  have  been  thereto 
often  requested,  have  wholly  neglected  and  refused  to  procure  any 
order  of  the  court  of  probate  for  the  distribution  and  division  of 
said  balance  and  of  said  promissory  notes  among  the  heirs  of  said 
/esse,  although  he  left  at  the  time  of  his  decease,  sundry  heirs  at 
law,  (naming  them);  and  that  said  executors  though  often  requested, 
wholly  neglected  and  refused  to  appropriate,  divide  and  distribute, 
or  in  any  manner  to  pay  over  to  said  heirs,  or  either  of  them,  said 
surplus  estate  of  711  dollars,  94  cents,  or  said  notes  or  any  part 
thereof,  but  have  thenceforth  holden  the  same,  and  now  hold  the 
same  in  their  own  hands,  and  have  appropriated  the  same  to  their 
own  use,  contrary  to  the  condition  of  said  bond,  and  the  provisions 
of  law;  that  said  executors  were  required,  by  the  court  of  probate, 
to  render  their  administration  account  for  adjustment,  on  or  before  the 

that    account   adjusted,   and   then  to  torj  or  to  administer  the  estate  is  a 

apply  to  that  court  for  an  order  to  dis-  breach  of  his  bond,  for  which  an  action 

tribute  such  money,  or  to  pay  it  over  may  be  maintained.     Ellis  v,  Johnson, 

to  those  entitled  to  it,  or  for  authority  83  wis.  394;  Wis.  Rev.  Stat.,  §  4014, 

to  retain  it  in  their  hands   for  some  subd.  3. 

other  proper  purpose;  (3)  that  it  was  TaUvrs  to  FQe  aa  Inventory  Within  a 

appropriately  within   the  jurisdiction  Eauonablo  Time  after  assets  come  into 

of  the  court  of  probate  to  determine,  his  hands,  where  he  has  received  no 

either  in  the  order  or  on   its  return,  assets  and  filed  no  inventory  within 

who  are  entitled  to  receive  the  money,  three  months  of  his  appointment,  is  a 

for  the  purpose  of  completing  the  set-  breach  of  the  bond.     It  is  not  the  less 

tlement  of  the  estate   and    affording  a  breach  because  only  one  inventory 

protection   to  the  executors;  and  (4)  has  to  be  returned,  and  property  there- 

that  the  breach  in  this  case  was  suffi-  after  received  may  be  included  in  the 

den tly  alleged.  executor's  account.  Forbes  v.  McH  ugh, 

i.  nUnzf  to  Xako  or  Bftnm  Invioi-  iss  Mass.  4ia« 
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day  of ,  i8^,  yet  they  did  not  render  such  an  account,. 

on  or  before  that  time,  but  wholly  neglected  and  refused  so  to  do;, 
and  that  so  said  executors  have  not  kept  and  performed  the  condi- 
tions, covenants,  etc.  in  the  condition  of  said  bond  specified  to  be  by 
them  kept  and  performed.     [(Concluding  in  usual  manner, y\ 

VII.  GUARDIANS'  BONDS.^ 

1.  Complaint,  Declaration  or  Petition. 

a.  For  Failure  to  Aeeount  or  Pay  Over. 

Form  No.  4528. 

(Caption,)  The  State  of  Indiana^  at  the  relation  of  Helen  Bur- 
ion,  complaining  of  the  defendants  herein,  alleges : 

I.  That  on  the  7ih  day  of  /uly^  i870,  the  defendant  fames  M, 

1.  Whire   ft   Ouudiaa    Ium    Samored  v.  Bradley,   58  Mich.  268;   Welch  v. 

from  the  8tat«  of  Indiana^  suit  may  be  Van  Auken,  76   Mich.  464;  Grady  v, 

brought  upon  his  bond  for  any  cause  Hughes,  80  Mich.  184.     But  see  Sdilee 

now  allowed  by  law,  without  first  dis-  v.  Darrow,  65  Mich.  362. 

charging  or  removing  him  from  such  An  action  may  be  maintained  on  a 

guardianship.       Ind.   Stat.    (1896),   §  guardian's  bond  against  the  principal 

2525.  and  heirs  of  a  deceased  surety  without 

The  bondsmen  of  a  guardian,  who  previous  demand.     Voris  v.  State,  47 

has  removed  to  another  state,  remain  ind.  345. 

liable  if  they  fail  to  petition  to  be  re-  Proper    Party.  —  A    ward    who    has 

leased  or  to  require  the  guardian  to  attained  his  majority  can  maintain  a 

resign,  where  the  ward  is  an  infant  of  suit  against  the  securities  on  the  bond 

tender  years,  the  guardian  its  mother,  of  the  guardian,  without  making  the 

and  the  sureties  the  only  parties  in-  guardian  a  party.     State  v.  Slevin,  93 

terested  in  the  faithful  administration  Mo.  253. 

of  the  trust.      Farrington  v.  Secor,  91  Impropor  ZnYastmeat  of   Fnadi.  —  In 

Iowa  606.  State  7'.  Slevin,  93  Mo.  253,  the  suit  was^ 

Whore  tho  Chuurdiaa  was  Dead  and  the  instituted  in  the  Circuit  Court  of  the 
complaint  against  the  sureties  showed  City  of  St.  Louis,  to  recover  damages 
that  the  claim  in  question  was  not  pre-  occasioned  by  the  breach  of  a  guardian's 
s  2nted  for  allowance  against  the  estate  bond.  The  petition  averred  substan- 
of  the  guardian  within  two  years  of  the  tiallv  as  follows:  That,  in  i^yr/jokn 
granting  of  administration  thereon,  a  F.  Slevin  was  appointed,  by  the  Probate- 
demurrer  to  said  complaint  was  over-  Court  of  St,  Louis  county,  guardian  of 
ruled,  the  court  holding  that  the  facts  the  person  and  estate  of  Z^tJ  Garescke^ 
alleged  in  the  complaint  would  have  then  a  minor  about  fifteen  years  old; 
been  sufficient  to  bar  a  recovery  against  that  said  Slevin  made  and  executed  his 
the  deceased  guardian's  administrator  bond,  with  defendants  Charles  Slevin 
in  an  action  to  charge  his  estate,  but  and  Alexander  P,  Garesche  as  sureties, 
the  neglect  to  probate  the  claim  against  with  the  condition  that,  if  saAd^^An  F. 
the  estate  of  the  guardian  did  not  dis-  Slevin  should  well,  truly  and  faithfully 
charge  the  surety  on  said  guardian's  discharge  the  duties  of  his  office  as 
bond.     Smith  V.  Smithson,  48  Ark.  261.  guardian  according  to  law,  the  bond 

Where  there  has  been  no  accounting  should  be  void;  otherwise  to  be  in  full 

before  the  proper  tribunal,  a  suit  can-  force.     As  a  breach  of  the  bond,  it  is 

not  be  maintained  against  the  surety  averred  that,  on  the  first  oi/une,  1875, 

on  the  bond  of  a  deceased  guardian  by  said  guardian  loaned  to  John  Slevin  and 

the  ward  after  attaining  her  majority.  T.  E,  Slevin  four  thousand  dollars,  of 

Tudhope  v.  Potts,  91  Mich.  490;  Chubb  the  estate  of  his  ward,  Louis  Garestke^ 
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McCart  was  duly  appointed  by  the  Common  Pleas  Court  of  Orange 
county,  the  guardian  of  the  relator,  of  David  Duncan^  /r,^  and  Wtll- 
iam  Duncan^  minor  heirs  of  David  Duncan^  deceased. 

look  their  note  therefor,  payable  two  same  month  the  defendants,  with  said 

years   after    date,   and  to  secure   the  Aldonsy  delivered  to  said  surrogate  their 

same  took  from  them  a  mortgage  on  a  bond,  by  which  they  bound  themselves 

tract  of  land   in    Williamson   county,  to  the  plaintiff  in   the  penal   sum  of 

Illinois^  particularly  described    in  the  %i^aoo,  conditioned  for  the  faithful  per- 

petition.      It  is  further  averred  that,  formance  by  said  Aldons  of  his  duty  as 

at  the  same  time,  said  guardian   also  her  guardian,  according  to  the  laws  of 

loaned  to  the  same  parties,  on  the  same  the  state,  account  for  all  moneys  and 

s^z.\in\y^  forty-five  hundred  ^o)\^T%\i^''  property  received  by  him,  etc.     6.  That 

longing  to  the  estate  of  Adele  Garesche^  Aldons  converted  to  his  own  use  prop- 

who  was  also  his  ward;  that  he  made  erty  and  moneys  of  said  plaintiff,  which 

report  of  these  loans   to  the   probate  came  to  his  hands  as  such  guardian,  to 

court,    and     represented    these    lands  the  amount  of  %Sjo,6j^  in  violation  of 

taken  as  security  for  said  loans  to  be  his  said    trust.      7.  That  afterwards, 

worth   ten   thousand  dollars,   when   in  January  28^    l87^«   upon  the   appoint- 

fact  the  land  was  worth  only  t^oo  thou-  ment  of  said  Moyer,  plaintiff's  general 

sand  dollars.     It  is  further  averred  that  guardian    as    aforesaid,    Aldons    was 

plaintiff   and  said  Adele   Garesche^   in  cited  to  appear  before  the  surrogate 

iSiS*^,  filed  a  bill  to  foreclose  said  mort-  court  of  St,  Latarence  county ^  JV.  K.,  on 

gage,  that  it  was  foreclosed,  and  the  March  j^  187^,  to  render  an  account  of 

land  was  sold  for /orty-^x  hundred doU  his  said  guardianship;  that  on  the  day 

lars,  and  that  said  plaintiff's  share  of  last  named  Aldons  appeared  and  was 

the  proceeds  of  said  sale  was  two  thou-  adjudged  by  said  surrogate  to  have  in 

sand  dollars.     It  is  also  averred   that  his  hands,  of  the  property  and  moneys 

said  /ohn   and    T.  £.  Slevin  became  of  said  plaintiff,  a  balance  of  %8so.6j, 

bankrupts  in  1876,  that  John  has  died  and  was  ordered  by  said  decree  to  pay 

leaving  no  estate,  and  said  F,  E.  Slevin  that  sum  on  demand  to  said  Moyer^  as 

was  insolvent.     It  is  then  averred  that  plaintiff's  guardian;  that  on  the  sothoi 

said   investment  of  plaintiff's   money  June^  187^,   such   judgment  was  duly 

was  reckless  and  injudicious,  and  that  docketed  in  the  office  of  the  clerk  of  said 

^y  reason  thereof  he  had  been  damaged  county  of  St,  Lawrence^  N,  Y.\  and  that 

four  thousand  dollars.  Aldons  has  not  paid  any  part  of  said 

Plaintiff  obtained  judgment,  which,  sum.     8.  That  afterwards,  on,  etc.^  an 

upon  appeal,  was  affirmed.  execution    duly   issued    against    said 

Aotion  by  Foreign  Ovardlan  Against  Aldons  upon  such  judgment,  was  re- 

Snretlaf  on  Former  Chuurdian'i  Bond —  turned  by  the  sheriff  wholly  unsatisfied; 

Wisconsin,  —  In  Vincent  v.  Starks,  45  and  that  afterwards,  August  tg^  187^, 

Wis.  458.    The  complaint  in  such  action  said  Moyer^  by  order  of  said  surrogate 

alleged  in  substance:      i.  That  plain-  court,  was  directed  to  prosecute   the 

tiff  is  an  infant,  etc.,  a  resident  now,  bonds  of  said ^/d&^nj,  in  the  name  of  his 

and  at  the  times  afterwards  mentioned,  said  ward,  etc.    Defendants  demurred 

of  St,  Lawrence  county  in  the  state  of  to  this  complaint  on  the  grounds  (i) 

Neutf  York.     3.  That  on  the  ist  of  De^  that  the  court  had  no  jurisdiction  of 

cemder,   187^,  Jonas  Moyer  (by   whom  the   subject  matter;  (2)    that   plaintiff 

she  sues)  was,  by  order  of  the  surro-  had  not  legal  capacity  to  sue  in  said 

gate  of  said  county   of   St.  Lawrence^  court,  and  (3)  that  the  complaint  did 

duly  appointed  her  general  guardian,  not  state  a  cause  of  action.     The  de- 

3.  That  an  authenticated  copy  of  said  murrer  was    overruled    in   the  lower 

appointment  was  filed  in  the  County  court  and  the  case  affirmed  on  appeal. 

Court  of  Fond  du  Lac  county,  in  this  Whether  the  suit  is  brought  in  the 

state,  October  10^  1875^,  before  the  com-  name  of  the  guardian  as  plaintiff  or  in 

mencement  of  this  action.     4.  That  on  the  name  of  the  infant  by  her  guardian, 

the  Sth  oijuly,  i%yi^  Henr^  Aldons,  of  as  in  this  case,  is  not  of  much  import- 

the  town  of  Canton  in  said  county  of  ance,  for  the  suit  in  either  case  would 

St.  Lawrence^  was  duly  appointed,   by  be  for  the  sole  use  and  benefit  of  the 

the  surrogate  thereof,  general  guardian  ?^ard.     Vincent  v.  Starks.  45  Wis.  457. 

of  said  infant  plaintiff  and  one  Emma  Before  the  foreign  guardian  can  sue, 

J,  l^incent,      5.  That  on  the  ph  of  the  in  Wisconsin^  he  must  file  a  copy  of  his 
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2.  That  afterwards  and  on  the  16th  day  of  January^  tS76,  by  the 
order  of  Orange  Circuit  Court,  the  said  James  M,  McCart  duly 
made,  executed  and  delivered  a  bond  as  such  guardian^  with  John 
Doe  and  Richard  Roe  as  his  sureties  thereon,  and  that  a  copy  of  the 
said  bond  marked  Exhibit  ^'^"  is  hereto  annexed  and  made  part 
of  this  complaint. 

3.  That  thereafter  the  said  guardian  came  into  possession  of  the 
sum  of  ^^000  belonging  in  equal  parts  to 'said  wards. 

4.  That  thereafter,  on  the  SOth  day  of  November^  \VtSy  at  the  No- 
vember term  of  the  said  court,  the  said  guardian  was  by  the  order  of 
the  said  court,  on  the  petition  of  the  said  wards,  removed  from  his 
trust  as  such  guardian. 

5.  That  the  said  guardian  has  committed  the  following  breaches 
in  the  condition  of  the  said  bond: 

First,  That  notwithstanding  the  said  Helen  Burton^  the  relatrix 
herein,  has  arrived  at  the  age  of  twenty-one  years  and  has  demanded 
from  him  the  money  and  estate  in  his  hands  belonging  to  her  and 
the  other  wards,  he  has  failed  to  account  for  or  pay  over  the  same 
to  the  relatrix  or  any  one  for  her. 

Second,  That  notwithstanding  his  removal  as  aforesaid  from  his 
trust  as  such  guardian  he  has  wholly  failed  and  refused  to  account 
for  or  pay  over  to  this  relatrix  and  the  other  wards  or  to  any  of 
them,  or  to  any  other  person  for  them  or  any  of  them,  the  money 
and  estate  or  any  part  thereof  in  his  hands  belonging  to  them, 
although  requested  so  to  do> 

Wherefore,  {concluding  in  usual  manner  with  prayer  for  relief  ana 
signature  of  plaintiff*  s  attorney^ 


1).  For  Falliue  to  Fay  Over  After  Aoeoimttng. 

Form  No.  4519. 
(x  Robinson's  F.  453.) 

{Caption^  commencement  and  usual  allegation  of  the  due  execution  of  the 
bond,)    To  which  said  writing  obligatory  a  condition  was  and  is 

foreign  appointment,  as  a  qualification  to  the  complaint  that  it  did  not  show 

to  sue;  and  he  must  allege  the  per-  that  at  the  time  of  his  removal  Mc- 

formance  of   this  duty  to  show  such  Cart  had  in  his  hands  unexpended  any 

qualification.      Laws  of   1875,  c.   265;  sum  of   money  belonging  to  the  rela- 

Vincent  v.  Starks,  45  Wis.  457;  Smith  trix,  nor  that  on  his  removal  he  failed 

V,  Peckham,  39  Wis.  414.  to  pay  into  court    the  money  in  his 

The  allegation  that  execudon  was  hands,  nor  that  he  had  refused  on  de- 
issued  upon  the  judgment,  and  returned  mand  to  account  for  and  pay  over  all 
unsatisfied,  was  in  effect  that  a  demand  moneys  belonging  to  the  relatrix  in 
upon  Aldons  was  made,  and  a  demand  his  hands  at  the  time  of  his  removal, 
upon  the  sureties  is  not  requisite.  Vin-  nor  that  he  had  not  accounted  for  and 
cent  V.  Starks,  45  Wis.  451;  Judge  v.  paid  over  all  money  in  his  hands  to  the 
Prescott,  38  Wis.  274.  successor  duly  appointed,  nor  that  he 

1.  The  statement  of   facts    In    this  had  not  accounted  to  and  paid  over  to 

form  is  from  the  complaint  in  Moody  her  husband  all  moneys  belonging  to  the 

V.  State,  84  Ind.  433.    It  was  objected  relatrix.   It  was  held  that  the  matter  of 
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annexed,  to  the  effect  following,  to  wit:  that  whereas  the  said  George 

JSvan  had,  by  the court  of  the of ,  been  appointed 

guardian  of  the  said  WcUter  Jones^  orphan  oi  John  Jones ^  deceased; 
now  if  the  said  George  Evan  should  faithfully  discharge  the  duties  of 
the  said  trust,  and  at  the  expiration  thereof  should  deliver  and  pay  all 
the  estate  and  money  in  his  hands,  or  with  which  he  is  chargeable  by 
reason  of  such  trust,  to  those  entitled  thereto,  then  the  said  writing 
obligatory  should  be  void,  otherwise  to  remain  in  full  force.  And 
the  said  plaintiff  in  fact  says  that  the  said  Walter  Jones  has  attained 
to  lawful  age,  and  that  the  said  George  Evan  has  not  paid  and  deliv- 
ered to  the  said  Walter  Jones  all  such  estate  and  money  in  his  hands, 
or  with  which  he  is  chargeable  by  reason  of  said  trust,  and  which 
belongs  to,  and  is  due  to  the  said  Walter  Jones^  but  the  said  George 
Evan  has  failed  so  to  do,  in  this,  to  wit:  that  an  ex  parte  settlement 
of  the  accounts  of  the  said  George  Evan^  as  guardian  of  the  said 
Walter  Jones^  was  made  in  pursuance  of  the  statute  in  that  case  made 
and  provided,  by  and  before  Martin  Brown^  the  commissioner  of 

accounts  of  the  said court  of  the of ,  and  that 

the  said  George  Evan  was,  on  the  Ith  day  of  Jufyy  i85^  indebted  to  the 
said  Walter  Tonesva  the  sum  oi eight hundrea  doXlois^  with  lawful  inter- 
est thereon  n'om  the  iih  day  of  Aprily  1 8d^  until  paid ;  which  settlement 
was  by  the  said  commissioner  of  accounts  duly  reported  to  the  said 

court  for  the of ,  and  by  the  said  court,  by  its 

order  dated  the  8th  day  oilufy^  i8P^  was  approved  and  confirmed 
and  ordered  to  be  recorded,  as  by  the  record  still  remaining  in  the 
said  court  more  fully  appears.  And  the  said  plaintiff  avers  that  the  said 
sum  of  eight  hundred  dollars,  with  interest  as  aforesaid,  so  due  and  in 
arrear  to  the  said  Walter  Jones,  and  every  part  thereof,  is  still  in 
arrear  and  unpaid  to  the  said  Waiter  Jones^  although  the  said  George 
Evan  has  been  often  requested  to  pay  the  same,  but  the  said  George 
Evan  to  pay  the  same  has  hitherto  wholly  failed  and  refused,  and 
still  fails  and  refuses,  so  to  do.  By  reason  of  which  breach  of  the 
said  condition  the  said  writing  obligatory  became,  and  was,  forfeited, 
and  thereby  an  action  hath  accrued  to  the  said  plaintiff  to  demand 
and  have  of  and  from  the  said  defendants  the  said  sum  of  five  thou- 
sand  dollars,  first  above  demanded. 

Yet  the  said  defendants,  although  often  requested,  have  not,  nor 
has  either  of  them,  as  yet,  paid  to  the  said  plaintiff,  or  to  the  said 
Walter  Jones,  the  said  sum  oifive  thousand doWdXS  first  above  demanded, 
or  any  part  thereof,  but  the  same  to  pay  the  said  defendants  have,  and 
each  of  them  hath,  hitherto  wholly  failed  and  refused,  and  still  do 
fail  and  refuse,  to  the  damage  of  the  said  plaintiff  of  twenty  dollars; 
and  therefore  the  said  plaintiff  brings  its  suit. 

Randolph  Gordon,  p.  q. 

these  objections  was   covered   by  the  this  action  it  was  not  necessary  for  the 

averment  that  certain  moneys  came  into  relatrix  to  state  how  it  was  that  bearing 

his  hands  for  her  and  the  other  wards,  the  name  Burton  she  was  an  heir  of  < 

which  he  had  not  accounted  for  to  them  Duncan;  it,  was  enough  to  allege  her 

or  to  any  one  for  them.      Moody  v.  heirship  and  that  McCart  was  appointed 

State,  84  Ind.  433.  her  guardian.     Moody  v.  State,  84  Ind» 

In  order  to  show  her  right  to  bring  433. 
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Form  No.  4530. 

In  the  Cook  County  Circuit  Court. 
State  of  Illinois.  )    ^.  1^     t.  < 

County  of  Cook.  \  ^^  ^^^  T*™'  '' 

The  People  of  the  State  oilllinoisy  plaintiff,  suing  in  this  behalf  for 
the  use  of  Stanley  B,  Sexton^  complains  of  Henry  M.  Curtis^  George  F, 
Bissell^  J,  P,  Brooks  ditid  H,  E.  Seelye^  defendants,  of  a  plea  that  they 
render  to  the  plaintiff  for  the  use  aforesaid  the  sum  of  $lfdO,000, 
which  they  owe  to  and  unjustly  detain  from  this  plaintiff;  for  that 
whereas  in  the  December  term  in  the  year  i87iP  of  the  county  court  of 
the  county  aforesaid,  to  wit,  on  the  koik  day  oi  December^  i87i?,  the 
said  Stanley  M,  Sexton^  then  a  minor  above  the  age  oi  fourteen  years, 
personally  appeared  before  that  court  and  made  choice  of  the  said 
Henry  M,  (7<^r//f  as  his  guardian;  and  thereupon  the  foxA  Henry  M, 
Curtis  was  by  the  same  court  then  and  there  approved  and  appointed 
as  guardian  to  the  person  and  estate  of  the  said  Stanley  M,  Sextan; 
and  the  said  court  then  and  there  took  and  approved  the  bond  of 
the  said  Henry  Af.  Curtis,  with  the  said  George  F.  Bisselly  J,  P.  Brooks 
and  Henry  E.  Seelye  as  three  sufficient  sureties  in  double  the  amount 
of  the  real  and  personal  estate  of  the  said  Stanley  Af,  Sexton,  accord- 
ing to  the  form  of  the  statute,  etc. ;  and  on  that  occasion  the  said 
Henry  M.  Curtis,  G.  F.  Bissell,  J.  P,  Brooks  and  Henry  E.  Seelye, 
defendants,  then  and  there  by  their  writing  obligatory  bearing  date 
of  that  day,  jointly  and  severally  acknowledged  themselves  to  be  held 
and  firmly  bound  unto  the  plaintiff  in  the  sum  of  $120,000  above 
demanded  to  be  paid  to  the  plaintiff;  which  said  writing  obligatory 
was  and  is  subject  to  a  certain  condition  written  thereunder,  to 
the  effect  that  {Here  was  set  out  tke  condition"),^  as  by  the  said  writing 
obligatory  and  the  said  condition  thereof,  remaining  on  file  in  the 
said  county  court,  will  appear.  That  upon  the  execution  and  deliv- 
ery of  the  bond,  to  wit,  on  the  Sd  day  oi  January,  iS7S,  said  Henry 
M.  Curtis  took  upon  himself  the  office  and  trust  of  guardian  oi  Stan- 
ley B.  Sexton,  as  in  said  condition  mentioned,  and  immediately  there- 
after, as  such  guardian,  assumed  and  took  full  possession,  control  and 
management  of  all  real  and  personal  estate  of  said  Stanley  B.  Sexton, 

1.  The  above   tnendoned    condition  his  hands,  including  the  proceeds  of  all 

-was  as  follows:  **  If  the  above  bounden  real  estate  that  may  be  sold  by  him,  if 

Henry  M,    Curtis^  who  has  been   ap-  any,  and  the  management  and  dispo- 

pointed  guardian  of  Stanley  Af,  Sexton,  sition   of   all   such  estate,  within  one 

shall  faithfully  discharge  the  office  and  year  after  his  appointment,  and  at  such 

trust  of  such  guardian  according  to  law,  other  time  as  shall  be  required  by  law 

and  shall  make  a  true  inventory  of  all  or  directed  by  the  court,  and  upon  rc- 

the  real  and  personal  estate  of  the  ward  moval  from  office,  or  at  the  ezpiradon 

that  shall  come  to  his   possession  or  of  his  trust,  settle  his  accounts  in  said 

knowledge  and   return  the  same  into  pourt,  or  with  the  ward,  or  his  legal  rep- 

the  County  Court  at  the  time  required  resentatives,  and  pay   and  deliver  all 

by  law,  and  manage  and  dispose  of  all  the  estate,  title  papers  and  effects  re- 

-such  estates  according  to  law,  and  for  maining  in  his  hands,  or  due  from  him 

.  the  best  interest  of  said   ward,   and  on  such   settlement,  to   the  person  or 

faithfully  discharge  his  trust  in  relation  persons  lawfully  endtled  thereto,  then 

thereto,   and  to  the  custody,  nurture  this  obligation  shall    be   void,   other- 

and  education  of  said  ward,  and  render  wise    to    remain    in    full    force    and 

jin  account  on  oath  of  the  property  in  virtue/* 
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and  thenceforth  was  and  acted  as  such  guardian  until  said  Stanley  B. 
Sextan  attained  his  majority,  and  until  the  settlement  of  his  guar- 
dianship accounts  in  the  Probate  Court  of  Cook  county,  on  or  about 
March  Ji^  iS80.  Yet  the  plaintiff  in  fact  saith,  that  the  said  Curtis 
did  not  faithfully  discharge  his  office  and  trust  as  guardian  of  said 
Sexton  according  to  law,  or  according  to  the  condition  of  said  writ- 
ing obligatory,  but  neglected  and  refused  so  to  do,  to  the  injury  of 
said  Sexton, 

And  for  assigning  a  breach  of  said  condition,  the  said  plaintiff 
says  that  after  the  said  appointment  of  said  Curtis  as  such  guardian, 
and  the  making  of  the  said  writing  obligatory  as  aforesaid,  and  before 
the  da^  last  mentioned,  divers  sums  of  money  and  other  property 
belonging  to  the  said  Stanley  B.  Sexton,  amounting  to  a  large  sum,  to 
wit,  the  sum  of  one  hundred  and  twenty  thousand  dollars,  came  to  the 
hands  of  the  said  Henry  Af,  Curtis,  as  such  guardian,  and  that  in  the 
Probate  Court  of  said  Cook  county,  in  the  February  term  thereof,  A.  D. 
i8^(?,  to  wit,  on  the  4th  day  of  March,  iSSO,  the  said  Henry  M.  Curtis, 
guardian  as  aforesaid,  settled  his  accounts  as  such  guardian,  and  that 
on  such  settlement,  on  the  day  last  aforesaid,  by  the  consideration 
and  order  of  said  Probate  Court,  there  was  found  due  from  said  Henry 
M,  Curtis,  as  such  guardian  as  aforesaid,  to  the  said  Stanley  B,  Sexton, 
the  sum  of  fifty-five  thousand  one  hundred  and  forty-one  dollars  and  ten 
cents,  on  account  of  moneys  and  property  that  had  come  into  the 
hands  of  said  Curtis,  as  such  guardian,  and  thereupon  the  said  Probate 
Court,  on  said  March  4,  iSSO,  ordered  the  said  Henry  M.  Curtis,  as 
such  guardian,  to  pay  said  sum  to  the  said  Stanley  B.  Sexton,  within 
thirty  days  thereafter,  which  said  order  of  said  Probate  Court  still 
remains  in  full  force,  unreversed,  unsatisfied,  and  no  appeal  was  ever 
taken  therefrom.  Yet  the  said  Henry  M.  Curtis,  guardian  as  afore- 
said, has  not  paid  the  same  or  any  part  thereof  to  the  said  Stanley  B, 
Sexton,  but  has  hitherto  neglected  and  refused  so  to  pay  the  same, 
although  often  requested  to  so  do.^  {Concluding  in  the  usual  manner 
with  signature  of  plaintiff  or  attorney,') 

1.  Koneyy  Baoaivad  After  Termination  v.  Crosland,  2  Rich.  Eq.  (S.  Car.)  68; 

ef  OnardiaaaUp.  —  This  form  is  substan-  Crowell's  Appeal,  a  Watts  (Pa.)  295. 
tially    that    set    forth    in    People    v.        Until  there  Haf  Been  a  BetUement  of 

Seelye,  146  111.  189.     Itappearedonthe  the  guardian's  account  with  the  court, 

trial  of  this  case  that  most  of  the  money  and  a  failure  to  pay  as  ordered,  an  ac- 

sought  to  be  recovered  was  property  ob-  tion  will  not  lie  against  the  surety  on 

tained  by  the  guardian   for  the  first  the  bond  of  a  guardian.     Such  failure 

time  after  the  ward  had  attained  his  is  necessary  to  constitute  a  breach  of 

majority  and  the  relation  of  guardian  the  bond.     Gillespie    v.  Lee,  72  Iowa 

and  ward  had  terminated.     Such  prop-  345;  0*Brlen  v,  Strang,  42  Iowa  643. 
crty  cannot  be  recovered,  but  as  these        But  an  accounting  by  a  guardian  is 

facts  are  not  apparent  from  the  plead-  not  a  prerequisite  to  an  action  against 

ing  the  declaration  is  a  good  precedent,  the  sureties  upon   his   bond,  in   those 

In  relation  to  money  or  property  re-  cases  in  which  the  extent  of  his  liability 

ceived  after  ward  has  attained  major-  has  been  otherwise  as  definitely  deter- 

ity  or  guardianship  has  terminated,  see  mined  as  it  could  be  by  an  accounting. 

Shelton  v.  Smith,  3  Baxt.  (Tenn.)  82;  Girvin  v.    Hickman,  21   Hun  (N.  Y.) 

Bull   V.    Towson,  4    W.   &    S.    (Pa.)  316;  Salisbury  v.  Van    Hoesen,  3  Hill 

557;  MerrcUs  v.  Phelps,  34  Conn.  109;  (N.  Y.)  77;  Cuddeback  v.  Kent,  5  Paige 

Hinckley  v.  Harriman,  45  Mich.  343;  (N.  Y.)  92;  Brown  v.  Snell,  57  N.  Y. 

Hindman  v.  State,  61  Md.  471;  Allen  286. 
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e.  Fw  Falliue  to  Aoeoiint  for  Ront^ 

Form  No.  4531. 

{Caption  and  commencement,) 

I.  That  Ella  J,  Smith,  Maude  C,  Smith,  Nellie  M,  Smith  and  Chand- 
ler A,  Smithy  are  the  sole  and  only  heirs  at  law  of  Melvina  Z>.  Switk, 
deceased,  and  as  said  heirs  are,  and  at  all  times  hereinafter  mentioned 
have  been,  the  owners  of  certain  real  estate. 

II.  That  on  the  19th  oi  January,  A.  D.  18A4,  Chandler  Smith  duly 
obtained  letters  of  guardianship  from  the  county  court  of  Weld 
county,  Colorado,  constituting  him  the  guardian  of  the  persons  and 
estates  of  Ella  J,,  Maude  C,  Nellie  M,,  and  Chandler  A.  Smith, 

III.  That  on  the  16th  day  oi  January,  A.  D.  i8^^  Chandler  Smith, 
as  principal,  and  Henry  Gebhard  and  Henry  H,  Metcalf,  as  sureties, 
signed,  sealed  and  executed  their  bond  in  the  words  and  figures  as 
follows :  {Here  was  set  out  a  verbatim  copy  of  the  bond.)'^ 

IV.  That  said  bond  was  duly  approved  and  filed. 

V.  That  all  of  the  defendants  reside  in  the  county  of  Arapahoe,  and 
that  Chandler  Smith,  the  principal  in  said  bond,  is,  and  for  a  long  time 
past  has  been,  a  nonresident  of  the  state  of  Colorddo,  absent  therefrom 
and  with  no  property  in  said  state. 

VI.  That  on  the  twenty-third dizy  oi  December,  iS87,  by  order  of  the 
county  court  of  IVeld  county,  sitting  for  probate  business,  it  was  duly 
ordered,  adjudged  and  considered  by  the  said  court  that  the  letters 
of  guardianship  granted  to  said  Chandler  Smith  be  and  the  same  were 
vacated  and  revoked  because  of  the  failure  of  said  guardian  to  dis- 
charge his  duties  as  such  guardian. 

Heoefiityof  BflBuuid.  —  In  a  suit  upon  a  who  has  been  appointed  guardian  for 
guardian's  bond  by  the  ward,  an  action  Ella  J,  Smith,  Maudi  C.  Smith,  NeBe 
may  be  maintained  without  previous  M.  Smith,  and  Chandler  A.  Smith,  the 
demand  if  the  guardian  at  the  expira-  minor  heirs  of  Melvina  D,  Smith,  de- 
tion  of  his  trust  fails  fully  to  account  ceased,  shall  faithfully  discharge  the 
for  and  pay  over  to  the  proper  person  office  and  trust  of  such  guardian  accord- 
all  of  the  estate  of  the  ward  remaining  ing  to  law,  and  shall  render  a  fair  aod 
in  his  hands.  Hudson  v.  State,  54  Ind.  just  account  of  his  guardianship  to  the 
378.  county  court  of  the  county  of  fVfid^ 
1.  Bond  mentioned  was  as  follows:  from  time  to  time,  as  he  shall  be  thereto 
**  Know  all  men  by  these  presents,  required  by  said  court,  and  comply  with 
that  we,  Chandler  Smith  as  principal,  all  the  orders  of  said  court  lawfully 
and  Henry  Gebhard  and  Henry  H.  Met-  made,  relative  to  the  goods,  chattels, 

calf,  of  the  county  of ,  state  of  and  money  of  such  minors,  render  and 

Colorado,  are   held   and  firmly  bound  pay  to  such  minors  all  moneys,  goods, 

unto  the  people  of  the  state  of  Colorado  chattels,  title  papers  and  effects  which 

in  the  penal  sum  of  three  thousand  dol-  may  come  to  the  hands  or  possession 

lars,   current    money   of    the    United  of   such  guardian   belonging  to  such 

States,  of  whi^ch  payment  well  and  truly  minors,  and  which  such  minors  shall 

to  be  performed,  we,  and  each  of  us,  be  thereto  entitled,   or  to  any  subse- 

bind   ourselves,  our  heirs,  executors,  quent  guardian,  should  such  court  so 

and  administrators,  jointly  and  sev-  direct,  then  this  obligation  to  be  void, 

erally  and   firmly   by   these  presents,  otherwise  to  remain  in  full  force  and 

Witness  our  hands  and  seals  this  r^th  virtue. 

day  of  January,  A.  D.  i8<K^,     The  con-  **  Chand      Smith,         (seal) 

djttoa  of  this  obligation  is  such  that  if  ^^ Henry  Gebhard,  (seal)., 

the   above   bounded    C>4a#f<//^r   Smith,  *' Henry  H,  Metcalf ,     (seal)" 
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VII.  That  the  plaintiff  Ella  J  Smith  is  of  full  age,  having  attained 
the  age  of  eighteen  years  on  the  eighteenth  day  oi  February^  iS87, 

VIII.  That  Jfaude  C,  Nellie  M,  and  Chandler  A,  Smith  are  still 
minors,  and  that  on  th^  twentieth  dsi,y  of  March^  iS89j  Daniel  Hawkes 
was  duly  and  regularly  appointed  guardian  of  the  persons  and  estates 
of  said  minors. 

IX.  That  on  the  nineteenth  day  oi  January,  Chandler  Smithy  as  guardian 
of  said  estates,  entered  upon  the  discharge  of  his  duties  and  filed  his 
inventory  on  the  twenty-fifth  day  oi  February,  iSSj^,  in  which  he  de- 
scribed the  real  property,  shares  of  stock,  cash  on  hand  belonging  to 
the  estate,  charging  himself  with  the  sum  of  one  thousand  one  hundred 
and  twenty- seven  dollars  and  sixty-six  cents;  and  that  he  continued  to 
act  as  guardian  of  the  persons  and  estates  of  said  minors  until  his 
letters  were  revoked;  and  that  during  said  time  Chandler  Smith  did 
not  faithfully  discharge  the  office  and  trust  of  said  guardian  accord- 
ing^ to  law,  and  did  not  render  fair  and  just  accounts  of  his  guardian- 
ship to  the  county  court  of  Weld  as  required  by  law;  that  the  only 
account  filed  by  him  as  guardian  was  filed  on  the  twenty-third  day  of 
December,  i8^7,  from  which  account  it  appeared  that  the  only  credit 
to  "which  he  was  entitled  as  said  guardian  was  the  sum  of  seven  hundred 
and  thirty-four  dollars  and  fifteen  cents  for  payments  made  by  him  for 
the  benefit  of  said  minors. 

X.  That  said  Chandler  Smith  has  failed  and  neglected  to  discharge 
his  duties  as  guardian  of  the  estate  of  said  minors  in  that  he  did  not 
account  for  the  rent  of  the  real  property  of  said  minors,  or  take 
proper  care  to  obtain  sufficient  rents  for  said  property  during  the 
years  i8^5,  i8<9^  and  i8<97. 

XI.  That  thereafter  and  on  the  twenty-third  dacj  of  December,  iSS7, 
it  was  found  by  the  said  court  that  after  charging  said  Chandler  Smith, 
as  guardian,  with  the  one  thousand  one  hundred  and  twenty-seven  dollars 
and  sixty-six  cents,  received  by  him,  and  fifty  dollars,  rent  of  real  prop- 
erty received  for  the  year  i8^^  and  one  hundred  and  thirty-six  dollars 
znd  forty  cents  interest,  and  after  allowing  the  credits  so  claimed  by 
said  guardian,  tliere  was  then  found  to  be  due  by  said  guardian  to  said 
minors  the  sum  of  five  hundred  and  seventy-nine  dollars  and  ninety-one 
cents,  with  interest  thereon  from  the  twentieth  day  of  April,  i8^7;  and 
it  was  further  found  and  adjudged  by  said  court  that  no  report  had 
been  made  by  said  guardian  of  the  rent,  hire  or  proceeds  of  the  land 
belonging  to  said  minors  since  the  year  i8<^^  for  which  said  guardian 
was  responsible. 

XII.  That  a  fair  rental  value  of  said  property  of  said  minors  for  the 
years  I&95,  i%86  and  i8<97  was  two  hundred  dollars  a  year,  which  would 
have  been  obtained  had  the  guardian  discharged  his  duties  and  care- 
fully and  properly  attended  to  the  interests  of  his  said  wards.  That 
said  guardian  had  neglected  and  failed  to  account  to  said  plaintiffs  or 
either  of  them  for  the  rental  value  or  for  any  portion  of  the  said  sum 
of  money  found  to  be  due  to  them.^    (^Concluding  in  usual  manner^ 

1.  In  this  case  defendant's  demurrer    averments  in  the  complaint.     To  the 
to  the  complaint  was  overruled,  and  he    second  and  third  defeases  of  the  an-  . 
filed  an  answer  practically  denying  the    swer    plaintiff    demurred,    which    de- 
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cL  Against  Special  Guardian  to  Sell  Real  Estate. 

Form  No.  4532. 

Supreme  Court,  Livingston  County. 
William  T  Long 
against 
William  Long^    survivor  of  > 
Duncan    MacIrUyre     and 
George  W.  JRooly  deceased. 
The  plaintiff  in  the  above  entitled  action,  for  a  cause  of  actioa 
against  the  defendant  therein,  alleges  on  information  and  belief  as 
follows : 

1.  That  on  or  about  the  J^h  dsiy  oi  December^  i85^,  ont  Holloway 
Long^  then  being  a  resident  of  the  town  of  York^  in  said  county  of 
Uvingstony  died,  leaving  a  last  will  and  testament,  which  was  there- 
after duly  admitted  to  probate  in  the  surrogate's  court  of  said  county, 
and  was  recorded  in  the  office  of  the  clerk  of  said  county,  in  liber  1 
of  Wills,  at  page  JfiL 

2.  That  in  and  by  said  will  there  was  devised  to  this  plaintiff  and 
his  sister,  Frances  A,  Long^  the  undivided  one-?uUf  part  of  a  certain 
tract  of  land  situate  in  said  town  of  York^  known  as  the  Gilmore 
farm,  containing  about  three  hundred  and  twenty-eight  acres,  of  which 
said  Holloway  Long  died  seised. 

3.  That  on  or  about  the  Sd  day  of  February^  1S68,  proceedings 
were  duly  instituted  in  the  Supreme  Court  of  this  state,  upon  the 
petition  of  the  said  Frances  A.  Long,  and  this  plaintiff,  who  were  then 
infants  under  the  age  of  twenty-one  years,  by  Duncan  Mculntyre,  their 
general  guardian,  to  procure  authority  to  sell  the  interest  of  said 
infants  in  said  real  estate,  and  that  an  order  was  duly  made  and 
entered  by  said  court  in  such  proceedings  on  the  8th  day  of  February^ 
i^8y  appointing  said  Duncan  Mac Inty re  special  guardian  of  this 
plaintiff  and  ^^  Frances  A,  Long ,  for  the  purpose  of  selling  their 
interest  in  such  real  estate  upon  his  executing,  together  with  George 
W,  Root  and  this  defendant,  William  Long,  a  bond  to  each  of  said 
infants  in  the  penalty  of  five  thousand  dollars,  conditioned  for  the 
faithful  performance  of  the  said  Duncan  Maclntyre  of  the  trust  re- 
posed in  him  as  such  guardian,  and  for  paying  over,  investing  and 
accounting  for  all  moneys  and  securities  that  should  be  received  by 
him  as  such  guardian  according  to  the  order  of  any  court  having 
authority  to  give  direction  in  the  premises,  and  to  observe  and  obey 
the  orders  and  directions  of  any  such  court  in  relation  to  such  trust; 
that  thereupon  the  said  Duncan  Maclntyre,  together  with  the  defend- 

murrer    W^as    sustained,    and    ruling  state  of  Colorado,  and  shall  not  become 

affirmed  on  appeal.     Gebhard  v.  Smith,  void  upon  the  first  recovery,  but  may 

I  Colo.  App.  342.  be  put  in  suit  from  time  to  timea^nst 

The  court  in  overruling  the  demurrer  all  or  any  one  or  more  of  the  obligors, 

held  that  there  were  facts  sufficient  to  and  to  the  use  and  benefit  of  any  per- 

constitute  a  cause  of  action,  and  that  it  son  entitled  by  a  breach  thereof,  until 

was  not  necessary  to  make  Chandler  the  whole  penalty  shall  be  recovered 

Smith,  principal  in  the  bond,  a  party  thereon.'    We  think  that  this  provision 

defendant,  saying  in  part:  of    the   constitution    disposes    of   the 

*'The    statute    provides    'That   the  proposition  that  Chandler  Smith  should 

bond  shall  be  taken  to  the  people  of  the  be  made  a  party  to  the  action.'* 

804  Volume  3. 


4582.  BONDS  &*  UNDERTAKINGS  {ACTIONS  ON),  4682. 

ant  herein,  and  said  George  IV,  Rooty  made,  executed,  sealed  and 
acknowledged  their  bond  in  pursuance  of  said  order,  of  which  said 
bond  the  following  is  a  copy,  to-wit:  (Jlere  the  bond  was  set  out,) 

4.  That  said  bond  was  duly  approved  and  allowed  by  the  county 
judge  of  said  county,  and  was  thereafter  on  the  2Jiih  day  of  February^ 
18^,  filed  in  the  office  of  the  clerk  of  said  county,  as  required  by 
the  said  order,  and  the  said  Duncan  Maclntyre  thereupon  entered 
upon  the  discharge  of  his  duties  as  such  special  guardian. 

5.  That  thereafter  and  on  or  about  the  iJtth  day  oi  Aprils  1S68,  the 
said  Duncan  Maclntyre^  as  such  special  guardian,  duly  made,  executed 
and  delivered  to  one  Isaac  Budlong  a  deed  conveying  the  interest  of 
this  plaintiff  and  of  his  said  sister  in  said  Gilmore  farm  for  a  con- 
sideration oinine  thousand  one  hundred  and  fifty  dollars,  the  receipt 
of  which  sum  was  acknowledged  in  such  deed,  and  that  such  sum 
was  actually  received  by  such  guardian  therefor;  that  this  plaintiff 
and  his  said  sister  each  owned  an  undivided  one-hcUf  interest  in  the 
real  estate  so  conveyed  to  said  Budlong  by  said  special  guardian. 

6.  That  said  Duncan  Maclntyre^  as  such  special  guardian,  has  failed 
to  comply  with  the  conditions  of  the  said  bond  by  failing  to  invest 
the  proceeds  of  the  sale  of  plaintiff's  interest  in  said  real  estate  for 
the  benefit  of  this  plaintiff,  and  by  failing  to  account  for  the  moneys 
and  securities  received  by  him  as  such  guardian  on  such  sale  and  by 
failing  to  make  and  render  to  said  court  a  report  of  such  sale  and 
conveyance,  and  the  disposition  and  investment  of  such  proceeds, 
and  by  converting  the  proceeds  of  such  sale  to  his  own  use;  and  that 
thereby  this  plaintiff  has  been  damaged  in  the  sum  oi  four  thousand 
five  hundred  and  seventy-five  dollars,  with  interest  thereon  from  April 
tJ^h,  1S68. 

7.  That  said  Duncan  Maclntyre  died  intestate  on  or  about  March 
18thy  i87i;  that  letters  of  administration  were  thereafter  duly  issued 
upon  his  estate  to  Catherine  Maclntyre  and  Archibald  Kennedy  y  who 
duly  administered  thereon,  and  that  the  accounts  of  said  adminis- 
trators were  duly  presented  and  judicially  settled  in  the  surrogate's 
court  of  Livingston  county  on  or  about  January  J^h^  1 875,  and  a  decree 
of  said  court  settling  the  same  and  directing  distribution  of  the 
balance  in  the  hands  of  said  administrators  was  then  duly  made,  and 
such  balance  was  thereafter  duly  distributed  as  directed  by  said 
decree. 

8.  That  the  said  George  IV,  Root  died  intestate  on  or  about  April 
Ist^  iSSly  and  that  letters  of  administration  upon  his  estate  were 
thereafter  duly  issued  toMartha  A.  Root  Sind  Archibald  Kennedy,  who 
duly  administered  thereon,  and  that  the  accounts  of  said  administra- 
tors were  duly  presented  and  judicially  settled  in  the  surrogate's 
court  of  Livingston  county  on  or  about  November  6,  i8^£,  and  a  decree 
of  said  court  settling  the  same  and  directing  distribution  of  the  bal- 
ance in  the  hands  of  said  administrators  was  then  duly  made,  and 
such  balance  was  thereafter  duly  distributed  as  directed  by  said 
decree.^ 

1,  This  complaint  is  taken  from  the  The  defense  was  that  the  principal 
record  in  the  case  of  Long  v.  Long,  143  in  the  bond  should  have  been  com- 
K.  Y.  545.  pelled  to  account  as  a  preliminary  con- 
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Wherefore,  this  plaintiff  demands  judgment  against  the  defend- 
ant herein  for  the  sum  of  five  thousand  dollars,  together  with  the 
costs  of  this  action. 

J,  B.  and  G.  B.  AdamSy  Plaintiff's  Attorneys, 

Geneseo^  New  York. 

6.  On  Bond  to  Judge  of  Probate.* 

Form  No.  4533. 

(Precedent  in  McFadden  v,  Hewett,  78  Me.  35.)* 

[(Commencement  of  writ)']  for  that  the  said  Beder  Fales^  together 
with  on^  Joshua  Patterson  and  ont  James  Jones^  then  in  full  life,  but 
since  deceased,  on  the  twenty-sixth  day  of  August^  A.  D.  i856,  at 
Thomaston,  to  wit:  at  Wiseasset  in  the  county  of  Lincoln^  by  their 
writing  obligatory  of  that  date,  sealed  with  their  seals,  and  here  in 
court  to  be  produced,  bound  and  acknowledged  themselves  to  be 
indebted  to  one  Arnold Blaney^  judge  of  the  probate  of  wills  and  for 
the  granting  of  administrations  within  said  county  of  Lincoln^  in  the 
sum  of  nine  hundred  dollars,  to  be  paid  to  the  said  Blaney  or  his  suc- 
cessor in  said  office  on  demand;  and  the  plaintiff  avers  that  he,  the 
said  Kennedy^  is  the  successor  of  said  Blaney y  in  the  said  office  of  judge 
of  probate  for  said  county  of  Lincoln^  and  that  this  writ  is  sued  out  in 
the  name  of  the  said  Kennedy^  judge  of  probate  as  aforesaid,  by 
William  O,  Counce^  Alden  M,  Counce^  and  Mary  P,  Councey  all  of  War- 
ren^  in  the  county  of  Knox^  and  Eliza  A.  Jordan  of  Thomaston^  in  said 
county,  children  and  heirs  of  Oliver  W,  Counce^  late  of  said  Warren^ 
whose  guardian  the  said  Joshua  Patterson  was  at  the  time  of  the  exe- 
cution of  said  bond,  and  for  whose  benefit  said  bond  was  given ;  all  of 
whom  are  personally  interested  in  the  bond  herein  declared  upon. 

Yet  though  often  requested,  the  said  defendant  has  not  paid  the  said 
sum  but  neglects  and  refuses  so  to  do. 

And  that  their  interests  in  said  bond  have  been  specifically  ascer- 
tained by  a  decree  of  the  judge  of  probate  for  said  county  of  Zineoln; 
and  that  they  have  been  expressly  authorized  by  such  judge  to  com- 
mence this  suit  upon  said  bond  for  their  benefit,  and  for  the  benefit  of 
said  estate;'  yet  though  often  thereto  requested,  the   said  Palesy 

dition  to  the  action,  but  the  court  held  be  compelled  to  resort  to  a  practically 
that  the  surrogate  had  no  jurisdiction  useless  proceeding, 
of  proceedings  to  require  a  special  1.  Whm  fnlt  waa  bk  fh*  Haas  of 
guardian  in  such  a  case  to  account,  ths  Probata  Court  to  which  the  bond 
but  that  such  power  was  in  the  court  was  given,  the  writ  was  issued  and 
from  which  he  derived  his  appoint-  served  without  being  indorsed  with  the 
ment,  and  that  while  it  might  be  the  names  of  the  persons  for  whose  benefit 
general  rule  that  a  special  guardian,  the  suit  was  instituted.  The  writ  witb- 
appointed  to  sell  real  estate,  must  out  this  indorsement  was  void,  there- 
account,  and  his  liability  be  ascer-  fore  not  amendable.  Probate  Ct.  9. 
tained  before  action  can  be  maintained  Lamphear,  14  R.  I.  391. 
against  the  surety  on  his  official  bond,  S.  This  was  an  action  on  a  guar- 
yet,  where  it  can  be  seen  that  an  ac-  dian*s  bond  for  thebaic  of  real  estate. 
counting  cannot  possibly  change  the  Defendant's  demurrer  to  the  declaration 
facts  upon  which  the  liability  of  the  was  properly  overruled, 
surety  depends,  the  infant  should  not  9.  The  averment  that  the  plaintiffs 
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Patitnon  and  Janes^  or  either  of  them  in  the  lifetime  of  said  Patterson^ 
or  the  said  Poles  and  Janes  or  either  of  them  in  the  lifetime  of  the 
said  JoneSy  or  the  said  Pales  after  the  decease  of  said  Patterson  and  said 
JoneSy  never  paid  the  said  sum  of  nine  hundred  dollars  to  the  said 
Arnold  BlaneyvrhWt  in  said  office,  or  to  any  of  his  successors  therein, 
or  to  the  said  Almore Kennedy;  but  they  and  each  of  them  have 
neglected  and  still  neglect  so  to  do.^     [(Concluding  In  usual  manner.)] 

2.  PlaintiflTs  AflBdavit  Setting  Forth  Breaeh— Pennsylvania. 

Form  No.  4534. 

(Precedent  in  Com.  v,  Gracey,  96  Pa.  St.  71.) 

[(Caption  and  venue, )] * 

Samuel  McGaugh,  guardian  of  Adelia^  ThomaSy  Lafayette  and  William 
Gracey,  being  sworn,  says,  that  the  defendants  above  named  are  justly 
and  legally  indebted  to  the  Commonwealth  of  Pennsylvania^  for  his 
use  as  such  guardian,  in  the  sum  of  $8000^  said  indebtedness  arising 
as  follows:  Said  Robert  Gracey  was  duly  appointed  guardian  of  said 
Adelia  Gracey^  Thomas  Gracey^  Lafayette  Gracey  and  William  Gracey, 
and  gave  his  bond  in  the  sum  of  %8000  conditioned  for  the  faithful 
performance  of  his  duties  as  such  guardian,  and  that  he  render  a  just 
and  true  account  of  the  management  of  the  property  and  estate  of 
the  minors  under  his  care,  and  also  to  deliver  up  said  property  agree- 
ably to  the  order  and  decree  of  said  court  or  the  direction  of  law, 
with  James  Rees  and  C  H.  Love^  as  sureties.  A  true  copy  of  said 
bond  is  hereto  attached  and  made  a  part  hereof;  and  affiant  further 
avers  that,  at  No.  -^,  December  Ttvm  i87^,  said  Robert  Grcuey,  guar- 
dian, filed  his  account,  showing  a  balance  in  his  hands,  October  llth^ 
1 87^,  of  one  thousand  one  hundred  and  ninety-eight  and  eight  hundredths 
(1198,08)  dollars,  on  account  of  personal  property,  which  said  sum 
he  has  never  paid,  and  the  whole  amount  thereof,  with  interest  from 
said  date,  is  yet  due.  Affiant  further  says,  that  the  Orphans  Court  of 
Allegheny  county  made  an  order  and  decree  directing  said  Robert 

have  been  expressly  authorized  by  the  condition  if  it  affords  him  any  defense, 

judge  of  probate  to  commence  action  Colton  v.  Stanwood,  68  Me.  ^iSs. 

may   be  rejected  as  superfluous  and  Where  the  penalty  of  a  bond  of  de* 

harmless.      McFadden  v.   Hewett,   78  feasance  is  sued  for  and  the  breaches 

Me.  24.  are  not  assigned  in  the  declaration,  the 

1.  The  Bast  PraetiM  is  to  AMign  ih«  defendant  may  have  oyer  of  the  bond 

Breathes  of  condition  in  the  declaration  and  an  order  from  the  court  that  the 

or  complaint,  and  this  must  be  done  plaintifif    specify   the     breaches   upon 

with  particularity  under  the  code,  but  which  he  relies,  and  then  the  defend- 

at  common  law,  prior  to  the  statute  of  ant,  by  way  of  a  brief  statement,  can 

9  Wm.  III.,  c.  II,  §8,  the  breach  was  state  his  defense,  showing  how  many 

not  assigned    in  the  declaration,  the  of  the  affirmative  facts  alleged  by  the 

practice  being  to  declare  as  upon  a  com-  plaintiff  he  denies,  and  how  far  he  takes 

mon  bond.  3  Encyc.  of  PI.  and  Pr.  654.  upon  himself  the  burden  of  proving  his 

But  it  has  been  held  in  i)/am^  that  in  own  performances  of  the  conditions, 

debt  on  a  bond  it  is  not  necessary  for  Machiasport  v.  Small,  77  Me.  109. 

the  plaintifif  in  his  declaration  to  count  2.  For  the  formal  parts  of  an  affidavit 

upon   any  other  than   the  penal  part  in  Pennsylvania  consult  the  title  Affi* 

thereof.     The  defendant  may  plead  the  davits,  vol.  i,  p.  548. 
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» 

Gracey  to  pay  to  affiant  said  sum  of  money:  that  more  than  twtint^ 
days  have  elapsed  since  said  decree  was  entered,  and  that  no  appeal 
has  been  taken  therefrom,  and  the  money  has  not  been  paid.  Where- 
fore, affiant  avers  that  the  Commonwealth  of  Pennsylvania  is  entitled 
to  judgment  for  his  use  in  the  sum  of  %I8000^  with  leave  to  have  exe- 
cution for  %1198,08^  with  interest,  from  October  Ist^  i87^,  and  further 
saith  not.^  \(^Signah^re  of  affiant  and  proper  JuraL)\ 

8.  Answer  or  Plea.^ 

SECRET   AGREEMENT   BETWEEN   GUARDIAN   AND   WARD, 

Ponn  No.  4535* 

(Precedent  in  People  v,  Seelye,  146  111.  196.) 

[{Caption  and  commencement.) 

1.  (Non  est  factum,) 

2.  {Statute  of  limitations.) 

1.  The   affidavit   setting   forth  dis-  Ailldavit  of  DtfciiM.  —  Judgment  in 

tinctly  the  breach  was  sufficient  for  this  case  was  entered  for  want  of  a 

judgment  bv  default.  sufficient  affidavit  of  defense. 

Tht  Bond  m  this  case  was  as  follows:  The   affidavit  of  defense,  omitting: 

**  Know  all  men  by  these  presents,  formal  parts,  was  as  follows:  "That 

that  we,  Robert  Gracey^  James  Rees  and  he  has  a  good  and  full  defense  in  this 

C.  H,  Love^  are  held  and  firmly  bound  case.    That  although  he  signed  said 

unto  the  Commonwealth  of  PennsyU  bond,  yet  the  said  guardian,  as  appears 

vania  in  the  sum  of  eight  thousand  doU  of  record,  made  report  that  the  personal 

lars  (|(P/>oo).  lawful  money  of  the  United  estate  of  his  said  wards  was  exhausted, 

States,  to  be  paid  to  the  said  Common-  and  obtained  an  order  to  sell  real  es- 

wealth,  to  which  payment  well  and  tate  for  their  maintenance,  and  made 

truly  to  be  made,  we  do  bind  ourselves,  said  sale,  and  gave  a  new  bond  with 

our  heirs,  executors  and  administra-  James  M.  Riter^  et  al,,  as  sureties,  for 

tors,  and  every  of  them,  jointly  and  the  application  of  the  proceeds.    That 

severally,  by  these  presents.     Witness  all  of  said  children,  except  fViiHam 

our  hands  and  seals,  this  i6th  day  of  Gracey^  the  youngest,  are  now  of  foil 

December,  iS^c.     Now,  the  condition  of  age,   and  said    Samuel  AfcGaugk  has 

the  above  obligation  is  such,  that  if  the  power  to  act  and  sue  for  the  interests 

above  bounden  Robert  Gracey^  guardian  of  but  one  of  said  children.     That  said 

oi  Adelia  Gracey ^  Thomas  Gracey yLafay^  Robert  Gracey ^  principal,  is  bound  in 

ette  Gracey  and  iVilliam  Grcuey^  minor  law  to  file  his  separate  account  as  to 

children  of  John  Gracey^  late  of  the  his  management  of  the  estate  of  said 

city  of  Pittsburgh^  in  the  county  of  Al-  minor,  for  each  of  his  said  wards,  of 

legheny^  Pa.^  deceased,  shall,  at  least  his  receipts  and  expenditures  for  each 

once  in  every  three  years,  and  at  any  child,  and  have  fixed  by  the  Orphans 

other  time  when  required  by  the  Or-  Court,  by  its  decree,  the  amount  the 

phans  Court  of  Allegheny  county,  ren-  said  guardian  is  liable  for  to  each,  on 

der  a  just  and  true  account  of  the  account  of  their  personal  estate.  That 

management  of  the  property  and  es-  this  has  not  been  done,  and  but  one 

tate  of  the  minors  under  his  care,  and  joint  account  has  been  filed,  and  d^ 

shall  also  deliver  up  the  said  property  fendants  submit  that  until  said  plainaff 

agreeably  to  the  order  and  decree  of  has  such    accounts  and  decrees  filed 

said  court  or  the  direction  of  law,  and  and  the  liability  of  said  guardian  to 

shall  in  all  respects  faithfully  perform  each  of  his  said  wards  held  by  such 

the  duties  of  guardian    of   the    said,  decree,  no   action   can  be  maintained 

Adelia,  Thomas^  Lafayette  and  iVilliam  on  the  bail  bond."     Com.  v.  Gracey,  96 

Gracey^  then  this  obligation  to  be  void.  Pa.  St.  70. 

otherwise  to  be  and  remain  in  full  force  2.  Guardian's    Bettloment.  —  A   good 

and  virtue.     {Signature  and  seals,)**  plea  in  defense  is  one  which  sets  up 
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3.  {Nul  tiel  record^ 

4.  And  for  a  further  plea  in  this  behalf,  by  leave  of  the  court  first 
had  and  obtained,  said  defendant  says  actio  notiy  because  he  says,  that 
after  the  execution  of  the  said  bond  by  him  as  surety,  and  after  the 
said  Stanly  B,  Sexton  became  of  full  age,  to-wit,  after  the  26th  day 
of  August y  A.  D.  187-4,  the  said  Stanley  B,  Sexton  and  Henry  M.  Curtis^ 
the  guardian  for  whona  the  said  bond  was  given,  entered  into  a  secret 
agreement,  without  the  knowledge  or  consent  of  this  defendant,  by 
means  of  which  the  funds  and  estate  in  the  hands  of  said  Curtis^  as 
guardian,  and  belonging  to  the  said  Sexton^  were  withdrawn  from  the 
guardianship,  and  before  the  time  the  said  Curtis^  as  guardian,  ren- 
dered his  account  in  the  Probate  Court  of  Cook  county,  and  were  by 
the  mutual  agreement  of  the  said  Curtis  and  the  said  Sexton^  invested 
in  their  private  business,  and  thereby  became  lost,  whereby  this 
defendant  ceased  to  be  and  become  a  surety  for  such  funds  so  held 

that  the  guardian  settled  his  account  obligation,  an  extinguishment  of  the 

in  the  Orphans  Court  on  removal,  and  same,  and  a  valid  new  contract.     Price 

that  the  succeeding  guardian  presented  v.  Barnes,  7  Ind.  App.  i;  Clark  v.  BiU 

a  claim  for  the  amount  due  to  the  as-  lings,  59  Ind.  508;  rarsonsv.  Tillman, 

si^neeof  the  guardian  under  an  assign-  95  Ind.  452;  Kelso  v,  Fleming,  104  Ind. 

ment  for  the  equal  benefit  of  all  cred-  180;  Pope  v.  Vajen,  121  Ind.  317. 
iters  and  received  a  full  distributive        Bm  A^odioata. — Where  the  proper 

quota  from  such  assignee,  if  the  claim  court,  after  the  settlement  of  the  guar- 

was  presented  in  good  faith,  and  for  dian*s  account,  has  found   that  he  is 

the  benefit  of  the  infant's  estate.     Or-  indebted  to  the  estate  of  the  ward,  his 

dinary  v.  Dean,  44  N.  T.  L.  64.  surety  cannot  plead  that  the  guardian 

And  if  the  ward,  auer  becoming  of  received  and  squandered  all  the  ward's 

age,  seeks  to  impeach  the  settlement,  money   before    his    appointment,  and 

the  burden  is  upon  him  to  show  that  that  they,  having  obligated  themselves 

it  was  not  made  in  good  faith,  but  in  only  for  future  defalcations,  are   not 

fraud  of  his  rights.   Ordinary  v.  Dean,  liable.   The  finding  upon  the  settlement 

44  N.  J.  L.  64;  Torry  v.  Black,  58  N.  Y.  has  the  force  of  an  adjudication  that 

185;  Weed  V.  Ellis,  3  Cai.  (N.  Y.)  253;  the  guardian  either  had,  when  he  was. 

Weston  V.  Stuart,  II   Me.  326;  Hutch-  appointed,     or     afterwards    received, 

ins  V.  Johnson,  12  Conn.  376.  money  belonging  to  the  ward.     Knep- 

Agreement  Amounting  to  HoTation.  —  per  v,  Glenn,   73  Iowa  730.     But  the 

An    answer  in   an  action  on  a  guar-  filing  of  his  report  by  the  guardian, 

dian's  bond  to  recover  an  indebtedness  and  the  tendering  of  his  resignation, 

against  the  estate  of  the  ward  sets  up  and  the  approval  of  the  report,  and  the 

a  good  defense  where  it  alleges  that,  acceptance  of  the  resignation,  is  a  bar. 

before  the  commencement  of  the  ac-  to  a  suit  on  the  bond  of  the  guardian 

tion,   a  mutual  agreement  was  made  as  to  matters  not  properly  embraced  in 

between  the  guardian  and  the  creditor  the  adjudication.    State  v,   Peckham, 

of  the  ward's  estate  whereby  the  cred-  136  Ind.  198. 

itor  agreed  to  accept  the  guardian  in        That    guardian's    final    report    was 

his  individual  capacity  as  payor  of  the  made  through  mistake  or  ignorance, 

debt    in  consideration  of  his  promise  showing  a  certain  amount  due  to  the 

to  pay  as  soon  as  he  was  able,  and  to  wards,  and  that  the  money  had  been 

release  the  guardian  in  his  fiduciary  spent  mainly  for  the  necessities  of  the 

capacity  from  all  further  liability,  and  ward,  is  not  a  good  defense  to  an  ac- 

that  in  pursuance  of  said  agreement  tion  on  the   bond  of  a  guardian  wha 

the  creditor  executed  her  receipt  to  the  has  resigned;  for  an  order  made  on  the 

guardian  as  such,  and  that  in  his  next  filing  of   an  official   report    requiring 

annual  report 4ie  filed  said  receipt  as  a  him  to  pay  over  the  amount  named  to 

voucher  in  said  guardianship  and  was  his  successor  has  the  force  of  an  adju- 

discharged    as   to   said   indebtedness,  dication,  and  a  failure  to  obey  such 

These  facts  establish  a  novation  of  par-  order  is  a  breach  of  the  bond.     Knox 

ties,  which  requires  that  there  be  a  valid  v.  Keams,  73  Iowa  286. 
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by  said  Curtis^  as  such  guardian,  and  became  from  thenceforth  wholly 
released  and  discharged  from  any  and  all  liability  as  surety  upon  said 
bond,  and  this  the  said  defendant  is  ready  to  verify,  [{cimc/usum.y\^ 

VIIL  BONDS  OF  THOSB  HOLDING  OTHER  FiDUGIART  POSITIONS. 

1  •  Assignee  for  Benefit  of  Creditors.^ 

Form  No.  4536. 

(Precedent  in  Walsh  v.  Miller,  51  Ohio  St.  464.) 

[(Caption,)]  Plaintiffs  say  that  on  the  pA  day  of  March^  i879, 
said  Edward  Purcell  made  an  assignment  to  ssiid /oAn  B,  Manrnx^  in 
trust,  for  the  benefit  of  creditors  under  the  law  governing  voluntary 
assignments  of  insolvent  debtors,  which  assignment  the  said  John  B. 
Mannix  accepted,  and  on  the  12th  day  oi  March^  iS89y  the  said  John 
B.  Mannix  duly  entered  into  a  bond  as  such  trustee '  and  assignee, 
with  the  defendants,  John  Holland^  Charles  Stewart  and  Michael  IValsh^ 
and  one  George  Hoadly  as  sureties,  a  copy  of  which  is  hereto  attached 
marked  '  Exhibit  A^'  whereby  said  defendants,  John  Holland^  Charles 
Stewart  and  Michael  Walshy  and  one  George  Hoadly  became  bound 
with  the  said  John  B.  Mannix  to  the  state  of  Ohio  in  the  sum  of  two 
hundred  and  fifty  thousand  dollars^  subject  to  the  conditions  in  words 
and  figures  as  follows,  to  wit:  {Here  was  set  out  the  condition  verhcaim,^ 
And,  thereupon,  the  said  John  B.  Mannix  entered  upon  the  trusts 
of  said  assignment,  and  a  large  amount  of  assets  came  into  his  hands 

1.  This  is  g09d  as  a  plea  of  release  avers  notice  to  the  trustee  of  the  andit- 
of  the  surety.  He  is  a  stranger  to  the  or's  account  distributing  a  portion  of 
contract  and  presumably  not  m  a  posi-  the  proceeds  of  sale  to  the  plaintiff,  and 
tion  to  establish  affirmatively  the  cir-  of  tne  order  of  the  court  directing  him 
cumstances  under  which  it  was  entered  to  pay  over  the  proceeds  of  sale  to  the 
into,  or  whether  the  guardian  has  ex-  parties  entitled  to  the  same,  as  appeared 
hibited  the  uberrima  fides  which  must  by  the  audit,  demand  of  payment  of  the 
be  shown  in  orde^  to  render  his  dealings  sum  due  plaintiff,  and  the  refusal  of  the 
with  the  ward  valid  and  binding.  As  trustee  to  pay .  State  9.  Norris,  2  Md.  394. 
to  the  surety,  the  invalidity  of  such  S.  The  expression  "  such  trustee "  re- 
agreement  is  matter  to  be  set  up  by  fers  to  Mannix  as  the  trustee  appointed 
the  other  side  by  way  of  replication.  by  the  deed  of  assignment  executed  by 

But  if  the  guardian  were  setting  up  Purcell,  and  not  as  a  trustee  appointed 
such  agreement  as  against  his  ward  by  the  court  or  chosen  by  the  creditors; 
he  would  be  compelled,  in  the  first  in-  so  that  b^  the  literal  terms  of  the  bond 
stance,  to  allege  and  prove  all  those  the  sureties  became  bound  for  the  faith- 
circumstances  of  good  taith,  absence  of  ful  performance  by  Mannix  of  his  du- 
influence,  free  consent,  etc.,  necessary  ties  as  assignee.  Walsh  v.  Miller,  51 
to  render  the  agreement  valid.  People  Ohio  St.  463. 
V.  Seelye,  146  111.  189.  4.  OraditiMi    mentioned  was  as   fol- 

Where  a  ward,  at  the  termination  of  lows:  '*  Now,    therefore,  we,  Jokn  B. 

the  guardianship,accepts  the  guardian's  Mannix,  George  Hoadly^  hhn  Holland, 

time  note  in  payment  of  all  claims,  and  Charles  Stewart  and  Michael  Walsh  an* 

no  fraud  appears  on  the  part  of  the  dertake  and  bind  ourselves  unto  the 

guardian,  the  sureties  on  his  bond  are  state  of  Ohio  in  the  sum  of  tmo  hundred 

thereby  discharged.     Hart  v.  Stribling,  and  fifty  thousand  {%»^o^ooo)  dollars  that 

35  Fla.  435.  the  sadd/ohn  B.  Mannix  will  faithfnlly 

2.  On  a  TraftM*8  Bond  a  replication  perform  all  his  duties  as  such  trustee 
sufficientiy    assigns    breaches    which  according  to  law." 
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as  such  assignee,  which  he  converted  to  his  own  us( 
tinned  as  such  assignee  until  the  ^th  day  of  January, 
resignation  was  accepted. 

a.  That  afterwards  on  the  IStk  day  oi  May,  1886, 
ment  of  the  accounts  of  the  iM^John  B.  Mannix, 
aforesaid  of  Edward  Purcell,  in  the  praiaU  court  of  I 
of  Hamillon,  there  was  then  found  by  the  consideratio 
the  sum  of  %S06,8£7.50,  with  interest  from  the  ^h  t 
1S86,  in  the  hands  of  the  said  lo An  B.  Jtfanmx,  whict 
B.  Mannix  was  ordered  and  adjudged  to  pay  over  ac 
to  the  plaintiffs  herein,  his  successors  in  the  said  trusi 
after  the  said  George  Hoadly,  one  of  the  sureties  on 
by  proceedings  in  the  probate  court  of  Hamilton  count 
from  liability  on  said  bond  on  the  payment  of  one-foa 
of  said  bond,  leaving  the  remaining  sureties  on  said 
three-fourths  of  the  face  of  said  bond;  that  is  to  si 
That  thereafter,  the  said  John  3.  Mannix,  and  his  saic 
Holland,  Charles  Stewart  and  Michael  fVa/sh,  caused  a 
taken  to  the  court  0/  common  pleas  of  Hamilton  coi 
the  hearing,  order  and  judgment  in  said  last  menti< 
said  John  B.  Mannix  and  his  said  sureties,  John  h 
Steivarl  and  Michael  IValsh,  took  the  said  case  to  the 
Hamilton  county  on  error,  where,  on  hearing  and  coi 
said  circuit  court  found,  after  allowing  all  credits  ma 
suit,  including  the  amount  paid  by  George  Hoadly,  wit 
the  time  of  payment  to  the  Sth  day  oi  January,  i890, 
due  Itom  John  B.  Mannix,  as  assignee  of  Edward  . 
esUte  Qi  Edward  Purcell,  the  sum  of  %189,976.8S,  witl 
the  6th  day  oi  January,  iZ90,  which  amount  the  said  > 
vras  ordered  and  adjudged  to  pay  over  according  to  b 
tiffs  herein,  and  that  he  also  pay  one  half  oi  the  cosi 
court,  amounting  to  ^,79,  and  all  the  costs  in  the  c 
pleas,  which  amounts  to  ^07.81.  And  the  court  sdl 
that  by  reason  of  the  assignment  of  certain  stocks  to 
for  the  benefit  of  the  said  sureties,  which  had  been 
sureties  were  entitled  to  a  credit  on  their  liability  f< 
in  the  sum  of  %17,789.97,  leaving  an  amount  chargea 
three  sureties,  John  Holland,  Charles  Stewart  and  Mi 
$100,710.03,  mth  interest  from  the  6th  day  of  Januar 

3.  Plaintiffs  further  say  that  said  Join  B.  Mannix 
vent,  and  that  he  left  this  state  before  the  order  an( 
circuit  court  and  went  to  the  state  of  California,  a 
informed,  and  that  he  is  now  and  has  been  ever  sin 
state  beyond  the  reach  of  the  process  of  this  court. 

4.  The  said  probate  court  duly  appointed  the  plait 
trustees  of  the  estate  of  Edward  Purcell,  and  they  wer 
and  entered  upon  their  duties  as  such  trustees  anc 
John  B.  Mannix,  on  the  i,lh  day  oi  January,  1886,  and 
ever  since  to  be  such  trustees,  and  as  such  arc  enti 
from  the  defendants  the  said  several  sums  of  money. 

5.  That  the  said  John  B.  Mannix  has  wholly  failed 

ftll 
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to  pay  over  to  the  plaintiffs  the  said  sum  so  found  due  from  him  to 
the  said  plaintiffs  herein,  or  any  part  thereof,  and  the  said  sureties, 
John  Holland^  Charles  Stewart  and  Michael  IValsh^  have  wholly  failed,, 
refused  and  neglected  to  pay  said'  sum  or  any  part  thereof,  and  that 
there  is  due  plaintiffs  herein  from  the  said  John  B,  Mannix^  his  said 
sureties,  John  Holland^  Charles  Stewart  and  Miclutel  Walsh^  the  said 
several  sums  of  money  so  as  aforesaid  set  forth. 

Wherefore  the  plaintiffs  ask  judgment  dLgaLinst  John  B,  Afanmx  ^s^ 
principal  for  %189j697,8Sy  with  interest  from  the  6th  day  oi  January y 
iSOOf  and  for  the  costs,  amounting  to  %81S,07,  and  they  further  ask 
for  a  judgment  against  the  said  John  Holland^  Charles  Stewart  and 
Michael  Walsh,  for  %169,710M,  with  interest  from  the  6th  day  of 
January,  i2iQ0,  and  for  the  costs,  amounting  to  ^13.07. 

[(Signature  of  plaintiff's  atromey,)] 

2*  Bank  Teller^ 
a.  Declaration  J 

Form  No.  4537. 

(Precedent  in  Barnett  v.  Smith,  17  111.  565.; 

[{Caption  and  commencement. y]  For  that  whereas,  on  the  19th  da^ 
of  April,  A.  D.  i85(?,  the  defendants  made  their  certain  bond  or 
writing  obligatory,  in  the  sum  of  %6,000,  lawful  money  to  be  paid 
to  George  Smith  b*  Co,,  the  condition  of  said  bond  being  such,  that 
if  the  said  Thomas  Hamilton  Noble  shall  well  and  truly  perform  the 
duties  assigned  to  and  trust  reposed  in  him,  as  teller  of  said  firm 
and  as  long  as  he  shall  continue  in  that  capacity;  or  if  the  said 
Thomas  Hamilton  Noble  shall  well  and  truly  perform  the  duties  of 
every  other  officp,  duty  or  employment,  to  which  he  might  be 
appointed  in  the  office  of  said  firm,  and  also  such  other  duty  or  duties 
as  might  from  time  to  time  be  assigned  to  him  by  said  firm,  or  by  the 
managing  clerk  thereof,  or  undertaken  by  him  in  relation  to  the  said 
firm,  then  said  obligation  should  be  void,  otherwise  to  remain  in  full 
force  and  virtue. 

That  afterwards  the  said  Thomas  Hamilton  Noble  entered  upon  the 
duties  of  teller  of  said  firm  of  George  Smith  <5^  Co.  and  continued  in 
the  discharge  of  such  duties  for  the  space  of  four  years  and  upward; 
and  that  on  the  10th  day  of  October,  A.  D.  i854,  the  said  Noble,  while 
in  the  discharge  of  the  duties  of  the  office  of  teller  abstracted  and 
obtained  from  the  funds  of  the  said  George  Smith  &*  Co.  the  sum  of 
%9y579,93,  which  sum  was  the  property  of  the  said  plaintiff;  by  means 
whereof  the  said  defendants  became  liable  to  pay  the  sum  of  %5,000\ 
yet  that  said  defendants  have  not  paid  the  said  sum  of  %5^000, 
although  often  requested  so  to  do,  but  have  hitherto  neglected  and 
refused  and  still  do  neglect  and  refuse  to  pay  the  same,  to  the  dam- 
age of  said  plaintiff  yfi'^  hundred  ^o\\^ts,2j^6.  therefore  he  brings  suit. 

[{SigneUure  of  plaintiff's  attorney, y\ 

1.  Aa  Indivldttal  Biakw  is  not  a  cor-  therefore,  an  action  is  properly  brought 
poration,  subject  to  the  restrictions  im-  in  the  name  of  the  individual  plaintiff, 
posed  upon  banking  corpomUons,  and,    Codd  v.  Rathbone,  19  N.  Y.  37. 
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b.  Statement  of  CUlm. 
Form  No.  4538. 
(Precedent  in  Com.  v.  Strickler,  17B  Pa.  St  148.) 
\{Caption  and  eommetuemerU.y]  That  it  was  the  duty  of  th< 
S.  Strickler,  as  teller  of  said  Dank,  to  receive  all  sums  of 
to  the  said  bank,  upon  bills  and  notes  for  transient  depo. 
deposits,  general  accounts,  discounts  or  any  other  purpo 
ever,  and  to  pay  therefrom  all  such  moneys  as  were  propt 
on  account  of  bills,  transient  deposits,  special  deposits, 
counts  or  otherwise,  and  faithfully  account  for  and  pay  < 
said  bank  at  the  close  of  business  upon  each  day  during  tf 
he  was  such  teller  the  balance  of  money  remaining  to  tl 
and  belonging  to  the  said  bank  at  the  close  of  each  day' 
That  the  said  Frank  S.  Strickler,  as  teller  of  the  said  bi 
April  1,  1 857,  fail  to  properly  and  faithfully  perform  hi 
such  teller,  and  did  upon  said  day  commit  a  breach  and 
condition  of  the  aforesaid  obligation  in  the  following  man 
that  is  to  say,  the  said  Frank  S.  Strickler  did  on  the  saic 
April,  A.  D.  tZ87,  at  the  commencement  of  business  or 
according  to  his  own  account  as  stated  in  the  books  of 

have  in  his  possession  cash  belonging  to  said  bank 

And  did  upon  said  day  take  and  receive  into  his  posses- 
sion as  teller  of  said  bank  for  the  use  of  the  said  bank 
the  following  sums  of  money,  to  wit: 

From  bills 

From  transient  depositors 

From  special  depositors 

Upon  general  accounts 

From  discounts 

Making  a  total  of 

in  his  hands  and  received  by  him  upon  the  said  day  to  be 
for  and  to  be  paid  over  to  the  said  bank  at  the  close  of  bui 
said  day. 

That  upon  the  said  day  the  said  Frank  S.  Strickler,  as  t 
said  bank,  paid  on  adcount  of  the  said  bank  the  foUowir 
wit: 

On  bills 

To  transient  depositors 

To  special  depositors 

Upon  general  account. 

thus  leaving  in  his  hands  as  such  teller  to  be  accounted  f( 
over  to  said  bank  at  the  close  of  business  upon  the  sale 
April,  A.  D.  i857,  the  sum  of  %24,518.2S. 

That  the  said  Frank  S.  Strickler,  in  violation  of  his  du 
of  said  bank,  and  in  violation  of  the  condition  of  the  afo; 
gation,  did  not  at  the  close  of  business  upon  said  1st  day 
D.  i857,  account  for  and  pay  over  to  the  said  bank  the  s; 
of  $2^S18.2S  so  remaining  in  his  hands  as  aforesaid,  but 
for  and  paid  over  to  the  lumk  only  the  sum  of  %SS,S]8.ZS, '. 
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• 

balance  of  one  thousand  {$1^000)  dollars  received  by  the  said  Frank 
S.  Strickler  upon  said  day  as  teller  of  said  bank,  which  he  did  not 
then  or  at  any  time  subsequently  account  for  or  pay  over  to  the  said 
bank  or  to  any  officer  or  representative  thereof. 

And,  therefore,  the  said  plaintiff  avers  and  claims  that  the  said 
Frank  S.  Strickler  has  violated  the  condition  of  the  aforesaid  obli- 
gation, and  has  failed  to  faithfully  and  properly  perform  his  duties 
as  teller  of  the  said  bank;  and  that,  therefore,  the  said  bank  is  now 
entitled  to  recover  from  the  above  named  defendants  the  sum  of  one 
thousand  (^IfiOO)  dollars  with  interest  thereon  from  April  1,  A.  D. 
1 8^7,  and  for  the  recovery  thereof  this  action  is  now  brought. 

[(JDate  and  place. )]  [(JSignature  of  plaintiff 's  attorney. )] 

e.  Plea.* 

1.  On    tht    OAeUl   Bond  of   a  Bank  ney,  82  Ind.  209.     See  vol  i.  Form  No. 

TrMf«r«r  the  sureties  cannot  deny^  in  1396,  for  answer  in  this  case, 

their  defense,  that  he  was    treasurer  In  Collier  r.  Southern  Express  Co., 

when  the  bond  was  given,  where  the  32  Gratt.  (Va. )  718,  the  declaration  set 

condition  of  the  bond  recites  that  he  is  forth  a  bond,  containing  the   recital 

treasurer.     Hall  v.  Brackett,  62  N.  H.  that  H.  G.  E;  was  to  be  thereafter  em- 

509.  ployed  by  the  Southern  Express  Com- 

On  tkb  Bond  of  an  Agent  of  a  Bank  panv  and  conditioned  for  the  faithful 
certain  pleas  of  the  defendant  set  forth  performance  of  his  duties.  Thereafter 
in  substance  that  the  agency  was  ere-  it  alleged  that  E.  was  employed  in  the 
ated  in  violation  of  the  laws  of  Missis-  business  described  in  the  bond,  and  as 
sippi  on  the  subject  of  **  Banking,"  for  such  employee  received  from  the  plain- 
the  purpose  of  employing  part  of  the  tiffsundry  packages  which  he  failed  and 
dOfects  of  the  bank  in  making  discounts  neglectecf  to  deliver  as  was  his  duty, 
of  paper,  and  carrying  on  the  business  The  pleas  averred  substantially  that, 
of  banking  in  Mississippi;  of  issuing  according  to  the  true  intent  of  the  bond 
in  Mississippi,  and  putting  in  circula-  declared  on,  E.  was  to  be  employed  as 
tion  there,  the  notes  of  the  bank;  and  freight  clerk,  and  that  thereafter  said  E. 
of  keeping  office  in  Mississippi  for  the  was  raised  to  the  higher  employment  of 
issuing  of  its  notes  for  circulation  as  agent,  and  that  in  this  employment  the 
money;  and  that  all  these  notes  were  defendants  had  never  agreed  or  con- 
taken  by  the  agent  under  his  bond,  and  templated  becoming  sureties  by  virtue 
that  the  bond  was  required  from  the  of  the  bond  sued  upon.  The  court,  con- 
agent  to  secure  the  performance  of  struing  the  bond  in  the  light  of  sur- 
these  acts,  all  of  which  were  illegal,  rounding  circumstances,  in  order  more 
This  plea  was  good.  The  bond  sued  perfectly  to  understand  the  intent  and 
upon,  given  to  secure  the  faithful  per-  meaning  of  the  parties,  held  that  £. 
formance  by  the  agent  of  all  the  duties  was  not  to  be  employed  specially  as 
involved  in  his  agency,  was  not  valid,  freight  clerk,  or  as  messenger,  or  as 
unless  the  object  of  the  appointment  agent,  or  in  any  particular  capacity, 
as  agent  was  itself  lawful.  The  bond  but  that  he  was  to  be  employed  by  the 
was  given  in  the  prosecution  of  a  pur-  Southern  Express  Company  generally 
pose  to  violate  the  policy  and  law  of  in  its  business;  and  the  sureties  were 
the  state  of  Mississippi,  and  to  secure  held  liable. 

the  plaintiff  against  law  by  the  conduct  On  the  Bond  of  an  Inniranoe  Agent,  the 

of  his  agent  in  such  unlawful  pursuit,  declaration   avers  as  follows:    *'  That 

and  was  totally  void.     The  establish-  after  the  execution  of  the  above  men- 

ment  of  the  agency  was  a  palpable  vio-  tioned  contract  and  bond,  the  defend- 

lation  of  the  act  of  Februarv  15,  1840  ants,  5.  M.  and^.  F. /oAnstm^  enttred 

(Hutch.  Code  328),  §^  i,  3,  6;  Newberry  upon  the  performance  of  such  contract 

Bank  v.  Stegall,  41  Miss.  142.  and  from  thence   at  various   times  to 

Bond  of  Bzprois  Agent.  —  A  bond  exe-  the   time  of  the  termination  of  said 

cuted  to  cover  illegal  as  well  as  legal  agency  the  said  S,  M.  and  H^.  F.  John* 

a£ts  is  void  ab  initio,     Daniels  v.  Bar-  son  requested  the  plaintiff  to  advance 
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Form  No.  4539. 

(Precedent  in  Bamett  v.  Smith,  17  111.  565.)^ 

[(Caption  and  commencenunt, )] 

I  St.  That  Thomas  Hamilton  Noble  did  not  while  in  the  discharge 
of  the  duties  by  him  to  be  performed  in  said  writing  obligatory 
abstract  or  pay  from  the  funds  of  the  plaintiff  the  sum  of  money  in 
said  declaration  mentioned  or  any  other  sum  of  money,  and  of  this 
he  puts  himself  upon  the  country,  etc. 

2nd.  That  ♦  ♦  ♦.  a 

3rd.  That  before  and  at  the  time  of  the  execution  and  delivery 
of  the  writing,  the  said  plaintiff  was  trading  and  doing  business  as  a 
private  banker  under  the  name  and  style  of  George  Smith  &*  Com- 
pany^ and  was  the  sole  and  only  person  composing  the  said  firm  of 
George  Smith  &*  Company^  and  that  the  said  service  in  the  condition 
of  said  bond  mentioned  was  to  be  performed  by  said  Thomas  Hamilton 
Noble  to  the  said  plaintiff  in  his  said  business  as  a  private  banker; 
that  said  Noble  during  all  the  time  he  continued  in  the  service  of  said 
plaintiff  alone,  did  fully  perform  all  things  in  the  condition  of  said 
bond  required  of  him;  nor  did  he  during  that  time  abstract  any 
money  from  the  said  funds  of  said  plaintiff.  The  said  defendants 
aver  that  on  the  19th  day  oi  Aprily  iS52y  and  before  any  default  had 
occurred^  the  said  plaintiff  associated  with  himself  in  the  said  busi- 
ness, a  partner,  one  Elisha  JV.  Willard^  and  that  while  said  Willard 
was  associated  with  said  plaintiff  as  a  partner  in  said  business,  the 
said  default  of  said  Noble  occurred.  And  that  after  said  Willard  was 
associated  with  said  plaintiff  as  a  partner  as  aforesaid,  the  said  Noble 
served  the  said  firm  and  did  not  serve  further  the  said  plaintiff 
alone,  and  at  the  time  of  said  default  was  in  the  employ  of  said 

money  to  them  as  such  agents  to  pay  stated  in  the  declaration,  or  any  other 
commissions,  expenses,  etc  ,  and  to  purpose,  or  that  the  contract  con- 
enable  them,  the  said  S,  M.  and  W.  F.  tained  any  covenant  that  the  agents 
Johnson^  to  prosecute  and  carry  on  the  should  repay  any  money  advanced  to 
said  business  of  the  plaintiff  as  such  them,  it  could  not  be  claimed  that  the 
agents  under  the  first  mentioned  con-  bond  obligated  the  sureties  to  be  re- 
tract, and  with  the  agreement  and  sponsible  for  the  default  of  the  prin- 
understanding  on  the  part  of  the  plain-  cipals  to  perform  any  duty  or  obligation 
tiff  to  the  said  S.  Af,  and  IV.  F.  Johnson  ansin^  out  of  the  contract  or  otherwise 
that  they  the  said  S,  J/,  and  W.  F.John-  not  fairly  within  the  provisions  of  the 
son^  on  demand,  would  pay  and  return  written  contract  between  the  parties 
to  the  plaintiff  any  and  all  money  so  in  pursuance  of  which  the  bond  was 
received  by  them  and  due  from  them  entered  into.  Burlington  Ins.  Co.  v, 
as  such  agents  aforesaid;  and  there-  Johnson,  120  III.  622. 
upon,  to  wit,  at  various  and  divers  1.  A  replication  and  rejoinder  were 
times,  and  after  the  time  of  such  re-  put  in  in  this  case,  the  former  setting  up 
quest  and  such  and  other  like  reauests  a  partnership  agreement,  and  the  latter 
from  the  said  S.  M,  and  IV.  F,  Johnson^  denying  any  knowledge  of  such  agree- 
the  plaintiff  did  advance  to  said  S,  M,  ment  The  Supreme  Court  held  that 
and  IV.  F.  Johnson^  as  such  agents  for  the  demurrer  which  was  filed  should 
the  purpose  aforesaid,  large  sums  of  have  been  sustained  as  to  the  replica- 
money,  to  wit,  $/a,oo(7."  tion  and  should  have  been  overruled 
The  court  in  sustaining  a  demurrer  as  to  the  rejoinders.  Harnett  v.  Smith, 
held  that   as  it  nowhere   appeared  in  17  111.  565. 

the  contract  that  plaintiff  was  to  ad-  8.  A  general  demurrer  to  the  second 

vance   any    money    for    the    purpose  plea  was  sustained. 
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plaintiff  and  said  Willard^  and  not  of  said  plaintiff  alone;  and  this 
the  said  defendants  are  ready  to  verify. 

\{SigfuUure  of  defendants*  attorney,^ 

8.  Seeretary  of  Building  Association. 

Form  No.  4540. 
(Precedent  in  Building  Assoc,  v,  Cummings,  4s  Ohio  St.  665.) 

[(Ca^/iV?^.)]  And  now  comes  the  said  plaintiff  and  says:  That  it  is 
incorporated  under  the  laws  of  the  state  of  OMo^  under  said  name  of 
the  Citizens'  Building  Association  of  Galion^  Ohio,  and  as  such  associa- 
tion, under  said  name,  is  doing  business  at  Gcdion,  in  the  state  of 
Ohio.    Said  plaintiff,  for  cause  of  action  against  said  defendant  says: 

That  on  the  third  day  oi February,  A.  D.  18^,  said  defendant/. 
G.  Meuser,  was,  by  the  board  of  directors  of  said  Citizens*  Building 
Association  of  Galion,  Ohio,  duly  elected  his  own  successor  as  secretary 
of  said  Citizens*  Building  Association  of  Gallon,  Ohio,  and  one  David 
Mackey,  was,  on  the  third  day  oi  February,  A.  D.  1&93,  duly  elected 
president  of  said  association,  and  that  the  Citizens*  National  Bank  of 
Gallon,  Ohio,  was,  by  the  constitution  of  said  association  before  that 
time  adopted  by  said  association  of  Gallon,  Ohio,  made  the  treasurer 
thereof,  and  on  each  said  day  each  of  said  parties  accepted  their 
respective  trusts,  and  continued  to  exercise  the  same  during  all  the 
time  hereinafter  stated. 

Said  plaintiff  further  says:  That  on  the  sixth  day  of  April,  A.  D. 
1^0,  said  /.  G,  Meuser,  S,  G.  Cummlngs  and  F.  H.  Kuhn  made  their 
certain  writing  obligatory,  of  which  the  following  is  a  true  copy: 
{Here  was  set  out  a  verbatim  copy  of  the  writing  obligatory,  )^ 

1.  The  Writing  Ohllgatory  was  as  fol-  by-laws  of  said  association,  then  this 

lows:  obligation  to  be  void,  otherwise  to  re- 

**  Know  all  men  by  these  presents,  main  in  full  force. 

that  we,/.  G.  Meuser^ .  are  held  "/•  ^-  ^ff^er,     (sbal) 

and  firmly  bound  unto  the  CiHtens*  **  S,  G,  Cummings. 
Building  Association  of  Gaiion^  Ohio^  *'  F,  Kuhn** 
in  the  sum  of  %s^o<}o  for  the  pay-  It  is  not  material  to  the  validity  of 
ment  of  which  well  and  truly  to  be  the  bond  herein  as  against  the  sureties 
made  we  do  hereby  bind  ourselves,  that  they  should  be  named  in  the  body 
our  heirs  and  legal  representatives,  of  the  instrument.  If  a  surety,  in  wit- 
sealed  with  our  seals  and  dated  this  ness  of  his  obligation  to  perrorm  cer- 
sixtk  day  of  Aprils  A,  D.  \%8o.  Whereas  tain  covenants  and  conditions,  has 
the  above  bounden  J,  G,  Meuser  was,  affixed  his  hand  and  seal  to  the  instm- 
on  the  third  day  of  February^  A.  D.  ment  and  delivered  it  as  his  bond,  it  is 
i8<Sb,  duly  elected  and  chosen  secretary  adequate  to  bind  him  although  his 
of  the  Citittns^  Building  Association  of  name  is  not  mentioned  in  any  part  of 
Galion^  Ohio,  and  has  been  duly  quali-  the  body  of  the  bond,  but  a  blank  in- 
fied  as  such:  now,  therefore,  the  condi-  tended  for  it  is  left  unfilled.  Nor 
tion  of  this  obligation  is  such  that  if  is  it  essential  that  there  should  be 
the  said  J,  G,  Meuser^  as  secretary  as  as  many  separate  seals  annexed  to 
aforesaid,  shall  honestly,  truly  and  the  bond  as  there  are  signers,  as  two 
faithfully  discharge  his  duties  as  such  or  more  among  any  number  of  signers 
secretary,  and  shall  turn  over  to  proper  may  adopt  one  seal,  whereby  the  ob- 
authorities  all  moneys  which  may  come  ligation  will  become  an  instrument 
into  his  hands  as  such  by  virtue  of  his  sealed  by  all.  Building  Assoc,  v.  Cam- 
ofilce,  according  to  the  constitution  and  mings,  45  Ohio  St.  664. 
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That  said  bond  was  so  given  by  said  /.  G.  Meuser  and  accepted  by 
the  board  of  directors  of  said  association,  and  on  which  said  sixth  day 
<A  Aprils  A.  D.  i8^C?,  saidy.  G,  Meuser  entered  upon  the  duties  of 
said  trust  as  secretary  of  said  Citizens'  Building  Association  of  Galion^ 
Ohio.  Plaintiff  further  says  that  prior  to  the  sixth  day  of  Aprii^  A.  D. 
i8<9(?,  a  constitution  and  by-laws  were  adopted  by  said  association, 
and  the  same  were  in  full  force  between  the  first  day  of  January^  A. 
D.  i8^i,  and  is  still  in  force,  subject,  however,  to  certain  amendment 
to  the  constitution  of  said  association  as  hereinafter  stated.  By  the 
provisions  of  the  said  constitution  and  by-laws  of  said  Citizens*  Build- 
ing Association  of  Gallon^  the  person  so  elected,  and  before  entering 
upon  the  duties  of  his  said  office  and  trust  was  required  to  give  bond 
to  said  association  in  said  sum  of  %5^000  for  the  faithful  peiiormance 
of  his  duties  as  such  secretary.  The  said  J,  G.  Meuser^  after  his 
election  as  secretary  of  said  association,  as  aforesaid,  and  before 
entering  upon  said  trust,  made  and  executed  his  bond,  a  copy  of 
which  is  hereinbefore  set  forth,  with  the  said  defendants,  S,  G,  Cum- 
tnings  and  F,  Kuhn^  as  sureties  on  said  bond.  By  the  terms  and  con- 
ditions of  said  bond  said  defendants  promised,  agreed  and  bound 
themselves  in  the  sum  of  %5^000y  that  the  said  J,  G.  Meuser  should 
faithfully  perform  the  duties  pertaining  to  said  office  of  secretary  of 
said  association  and  pay  the  treasurer  all  moneys  belonging  to  said 
association,  the  plaintiff  herein,  that  might  come  into  his  hands, 
according  to  the  constitution  and  by-laws  of  the  said  Citizens*  Build- 
ing Association  of  Gallon^  Ohio,  That  article  number  eight  of  section 
number  six  of  the  by-laws  of  said  association,  provides  as  follows: 
(Jlere  was  set  out  a  verbatim  copy  of  the  by-law, y- 

That  after  the  said  /,  G,  Meuser  entered  upon  the  duties  of  said 
trust,  and  while  exercising  the  duties  of  said  secretary,  by  virtue  of 
exercising  the  duties  of  said  office,  and  prior  to  the  time  of  his  suc- 
cessor, to  wit:  On  the  twentieth  day  of  January ,  A.  D.  i8^i,  was 
elected  and  qualified  as  such  secretary,  and  between  the  sixth  day  of 
April,  iSSO,  and  the  i^th  day  of  January,  iSSl,  said  /.  G,  Meuser 
received  large  sums  of  money  belonging  to  said  plaintiff,  to  wit:  the 
sum  of  $)?,^<9,  and  said  J.  G,  Meuser,  as  such  secretary,  neglected 
and  refused  to  deposit  it  in  the  treasury,  or  with  the  treasurer,  or  pay 
over  to  the  treasurer  of  said  association  or  its  proper  officers,  said 
sum  of  money  or  any  part  thereof,  nor  has  the  said  J.  G,  Meuser  paid 

1.  By-lawi,  urt.  0,  §  6,  was  as  follows:  and  shall  safely  keep  and  deliver  the 
"  That  he  (the  secretary)  shall  keep  same  to  his  successors;  he  shall  receive 
accurate  minutes  of  the  meetings  of  all  money  paid  in  to  the  company  and 
the  association  and  those  of  the  direct-  deposit  the  same  in  the  treasury  within 
ors,  and  to  record  the  same  in  a  book  twenty-four  hours  of  its  receipt,  and 
or  books  to  be  kept  for  that  purpose,  produce  the  proper  voucher  to  the  presi- 
He  shall  keep  accurate  accounts  with  dent;  he  shall  be  prepared  at  all  times 
all  stockholders  and  attest  all  orders  to  furnish  the  shareholders  a  statement 
drawn  upon  the  treasurer  for  the  pay-  ,  of  the  financial  concerns  of  the  com- 
ment of  money  when  ordered  by  the  pany,  and  at  the  annual  meeting  fur- 
board  of  directors.     He  shall  have  in  nish  a  detailed  statement  of  its  finances; 

<:harge  all  papers  belonging  to ,  he  shall  give  security  to  the  association 

«xcept  bonds,  mortgages  and  policies  in  at  least  $5,ooo  for  the  faithful  per* 

oi  insurance  belonging  to  the  company,  formance  of  his  duties." 
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over  to  said  treasurer  or  deposited  the  same  in  the  treasury  of  said 
association  or  paid  the  same  to  said  plaintiff  or  its  authorized  agents 
duly  appointed  by  the  board  of  directors  of  said  association  to  receive 
said  money  from  said  J,  G,  Meuser^  so  received  by  him  by  virtue  of 
his  said  office,  or  any  part  of  it,  although  often  requested  so  to  do.  but 
has  wrongfully  converted  the  same  to  his  own  use. 

Said  plaintiff  further  alleges:  That  on  the  twenty- fifth  day  oi  July^ 
A.  D.  i^2y  the  shareholders  of  said  association  met  at  the  mayor's 
office  in  the  city  of  Gallon^  in  pursuance  to  a  previous  call  of  the 
secretary  of  said  association,  to  amend  the  constitution  of  said  asso- 
ciation so  as  to  authorize  the  change  of  its  treasurer  and  prescribe 
his  term  of  office,  and  to  authorize  the  directors  to  elect  said  treas- 
urer, said  shareholders  each  having  due  and  lawful  notice  of  said 
meeting.  Section  one  of  article  four  of  the  constitution  of  said 
Citizens*  Building  Association  of  Galion,  Ohio^  was  amended  by  the 
unanimous  vote  of  all  the  shareholders  of  said  association  (more 
than  two-thirds  of  all  the  shareholders  of  said  association  being 
present);  said  section  one^  article  four  of  the  constitution  of  said 
association  was  so  amended  and  adopted  as  to  read  as  follows,  to 
wit:  (ffere  was  set  out  a  verbtUim  copy  of  amended  section.y- 

Said  plaintiff  further  says:  That  at  a  special  meeting  of  the  board 
of  directors  of  said  association  held  on  the  twenty- seventh  day  oi  fuly^ 
A.  D.  1 8^^,  the  Citizens*  National  Banh  of  Galion,  Ohio,  tendered  its 
resignation  as  treasurer  of  said  Citizens'  Building  Association  of  Gal- 
ion,  Ohio,  and  that  on^  fames  H,  Green  was  duly  elected  by  the  board 
of  directors  of  said  association,  as  treasurer  of  said  association  for 
a  period  of  two  years,  and  that  said  fames  H,  Green  gave  bond 
according  to  law,  and  which  said  bond  was  duly  approved  and 
accepted  by  said  board  of  directors,  and  he,  the  ^xdi  fames  H, 
Green,  entered  upon  the  discharge  of  his  duties  as  treasurer  of  said 
association. 

That  on  the  ninth  day  of  September,  A.  D.  \%82,  at  a  special  meet- 
ing of  the  board  of  directors  of  said  association,  fames  H,  Green, 
treasurer  of  said  association,  and  George  Snyder,  secretary  of  said 
association,  were  authorized  and  instructed  by  the  board  of  directors 
of  said  association  to  make  a  demand  of  the  former  secretary  of  said 
association,  y.  G,  Meuser  and  his  bondsmen,  S,  G.  Cummings  and 
F,  Kuhn,  that  they  pay  over  to  the  said  fames  H.  Green,  treasurer 
of  said  association,  and  George  Snyder,  secretary  of  said  association, 
for  said  plaintiff,  the  money  which  came  into  his  hands  by  virtue  of 
his  office  as  secretary  of  said  association,  between  the  sixth  day  of 
April,  A.  D.  \^0,  and  the  twentieth  day  oi  fanuary,  A.  D.  i8^i,  to 
wit:  the  sum  of  ^,4B8. 

That  said  fames  H.  Green,  as  treasurer  of  said  plaintiff,  and  George 
Snyder,  as  the  secretary  of  said  plaintiff,  and  being  the  duly  author- 
ized agents  of  plaintiff,  on  the day  of  September,  A.  D.  \W2, 

1.  Conftltutioii,  art.  4,  §  I,    was  as  all  of    whom   must  be   shareholders, 

follows:  "  The  officers  of  this  associa-  The  treasurer  shall   be  appointed  by 

tion  shall  consist  of  a  president,  secre-  the  directors,  and  shall  hold  his  office 

tary,   treasurer,  and  seven    directors,  for  two  years,  and  until  his  successor 

one  of  whom  shall  be  president,  and  shall  be  appointed  and  qualified." 

818  Volume  3. 


4641.  BONDS  ^  UNDERTAKINGS  {ACTIONS  ON),  4641. 

demanded  of  said  J,  G,  Meuser^  former  secretary  of  said  association, 
that  he  pay  over  to  them,  for  the  use  of  said  plaintiff,  the  said  sum 
of  %ftyJi88^  the  amount  of  money  which  came  into  his  hands  by  virtue 
of  his  office  of  secretary  of  said  assopiation  during  the  period  afore- 
said. That  said  J,  G,  Meuser  neglected  and  refused  to  pay  over  for 
the  use  of  said  plaintiff  said  sum  of  ^,488  or  any  part  thereof;  that 
said  plaintiff  then,  through  its  authorized  sigcnts  yames  H,  Green 
and  George  Snyder^  demanded  of  said  defendants,  S,  G,  Cummings 
and  F,  Kuhn^  as  sureties  of  said  J,  G,  Meuser  on  said  bond,  that 
they  pay  over  for  the  use  of  said  plaintiff  the  sum  of  $^,^<^,  the 
amount  received  by  said  J.  G,  Meuser  as  secretary  of  said  associa- 
tion during  the  period  aforesaid;  that  said  5.  G,  Cummings  and  F, 
Kuhn  neglected  and  refused  to  pay  over  said  sum  of  money  or  any 
part  thereof,  though  often  requested  so  to  do;  that  the  said  defend- 
ants upon  demand  made,  refused  to  deposit  said  sum  of  money  or 
any  f)art  thereof  in  the  treasury  of  said  association  or  to  pay  the 
same  over  to  the  treasurer  of  said  association  or  its  proper  officers, 
or  to  pay  to  said  plaintiff  said  money  so  received  by  saidy.  G, 
Meuser  as  secretary  of  said  association,  although  often  requested  so 
to  do.^  Whereby  an  action  has  accrued  to  the  plaintiff  against  said 
defendants  on  said  written  obligation  according  to  the  conditions 
therein  written.  Wherefore,  the  said  plaintiff  demands  a  judgment 
against  said  defendants  for  said  sum  of  i^,488^  with  interest  thereon 
from  the  twentieth  day  oi  January^  A.  D.  I&97. 

[(^Signature  of  plaintiff  *s  attorney, y\ 

4.  Clerk. 

Form  No.  4541. 
(Conn.  Prac.  Act  48.) 

{Cammencemtnt  of  writ  as  in  Form  No,  4SS1,) 

I.  On  June  Ist^  iS78,  the  plaintiffs  being  then  about  to  employ  one 
foAn  Doe  as  a  clerk,  the  defendants  bound  themselves  under  seal  to 
the  plaintiffs  that  \i  John  Doe^  at  any  time  or  times  during  his  employ- 
ment by  the  plaintiffs,  should  not  faithfully  perform  his  duties  as 
such  clerk,  or  should  fail  to  account  to  the  plaintiffs  for  all  moneys, 
or  other  property  received  by  him  for  the  use  of  the  plaintiffs,  the 
defendants  would  pay  to  the  plaintiffs  whatever  loss  they  might  sus- 
tain by  reason  thereof,  not  exceeding  %10fiO0, 

1.  The  assignment  of  breach  of  condi-  in  a  certain  sum,  the  condition  being 

tion  in  the  bond  is  sufficiently  certain  the  faithful  performance  by  the   prin- 

to   show   the  subject   matter  of  com-  cipal  of  his  duties  as  treasurer  of  the 

plaint  and  to  apprise  the  defendants  of  corporation,  and  the  bond  being  signed 

what  they  are  called  upon  to  answer,  by  the  three  only,  each  for  a  part  of 

Building  Assoc,  v,  Cummings,  45  Ohio  the  penalty;    that   the   treasurer  was 

St.  664.  unfaithful  and   converted  to   his  own 

On  the  Bond  of  a  TraMver  of  a  Cor-  use  the  property  of    the  corporation 

poration,   a  declaration  is  good   which  described  in  the  declaration,  and  that 

alleges  that  the  defendant  executed  to  therefore    the    plaintiff  is  entitled   to 

the  corporation  a  bond   reciting  that  recover  of  the  defendant  a  sum  equal 

one  individual  as  principal  and  three,  to  that  for  which  he  signed.    Goodyear 

including  the  defendant,    as  sureties,  Dental  Vulcanite    Co.  v.   Bacon,    148 

were  firmly  bound  to  the  corporation  Mass.  542. 
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2.  "BtVntexi  January  Ist^  i87P,  and  July  Ist^  i87P,  John  Doe^  as  such 
clerk,  received  money  and  other  property,  amounting  to  the  value  of 
%l!ifiO0^  to  the  use  of  the  plaintiffs,  for  which  he  has  not  accounted  to 
them,  and  which  he  converted  to  his  own  use,  whereby  the  plaintiffs 
have  sustained  a  loss  of  ^fi^OOO, 

3.  Said  loss  has  not  been  repaid. 
The  plaintiffs  claim  $8^500  damages. 
{Conclusion  of  writ  as  in  Form  No,  J^SSl.) 

5.  Subscription  Agent. 

Form  No.  4542. 
(Conn.  Prac.  Act  48.) 

(Commencement  of  writ  as  in  Form  No,  4S61,) 

1.  On  May  1st,  i87^,  it  was  mutually  agreed  between  the  plaintiff 
and  one  JoAn  Doc  that  he  should  canvass  the  city  oiHartford  for  sub- 
scribers to  certain  books  then  in  course  of  publication  in  numbers, 
by  the  plaintiff;  that  said  Doe  should  collect,  for  account  of  the  plain- 
tiff, the  moneys  which  should  grow  due  upon  the  subscriptions  pro- 
cured by  him;  that  the  plaintiff  should  pay  to  said  Doe  %1  upon  each 
subscription  obtained  by  him,  the  same  to  be  payable  whenever  six 
numbers  of  the  work  subscribed  for  should  have  been  paid  for  by 
the  subscriber  therefor;  and  that  said  Doe  should  faithfully  account 
to  the  plaintiff  for  all  books  and  parts  of  books  intrusted  to  him,  and 
should  faithfully  pay  over  to  the  plaintiff  all  the  money  that  he  should 
from  time  to  time  collect,  under  the  authority  given  him  by  said 
agreement,  exceeding  his  commission  of  %1  for  each  subscription. 

2.  Then  and  there  the  defendant  made  and  delivered  to  the  plaintiff 
his  bond  in  the  penal  sum  of  %lfiO0,  the  condition  of  which  bond  was, 
that  if  said  John  Doe  should  faithfully  render  up,  or  account  for  to 
the  plaintiff,  all  books  and  parts  of  books  and  other  publications, 
and  for  all  sums  of  money,  evidences  of  debt,  and  things  in  action 
which  should  be  intrusted  to  him  by  or  on  behalf  of  the  plaintiff,  or 
by  or  on  behalf  of  others  for  the  use  of  the  plaintiff,  in  the  course  of 
the  employment  of  said  Doe  as  a  canvasser  as  aforesaid,  up  to  and 
not  exceeding  the  sum  of  $56^  at  any  one  time,  then  said  bond  should 
be  void,  otherwise  of  full  force  and  effect. 

3.  The  plaintiff  did  thereafter  intrust  and  deliver  to  said  John  Doe 
in  the  course  of  his  employment  under  said  agreement  certain  books 
and  parts  of  books  of  the  value  of  %500,  for  which  he  has  failed  to 
account  to  the  plaintiff. 

4.  On  October  1st,  iS78,  said  John  Doe  was  duly  requested  to  account 
to  the  plaintiff  for  said  books  and  parts  of  books,  but  he  has  not 
done  so. 

5.  The  plaintiff  gave  due  notice  thereof  to  the  defendant,  and 
thereupon  demanded  payment  from  him  of  said  sum  of  %fiOO,  accord- 
ing to  the  terms  of  said  bond. 

6.  The  same  has  not  been  paid. 
The  plaintiff  claims  %fiOO  damages. 
{Conclusion  of  writ  as  in  Form  No,  J^SSl.) 
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IX.  BOTTOMRT  AND  RESPONDENTIA  BOND&^ 

!•  Libel  or  Deelaration. 

0 

Form  No.  4543.* 

District  Court  of  the  United  States  for  the  Eastern  District  of 
New  York, 

To  the  Honorable  Charles  Z.  Benedict^  Judge  of  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  New  York: 

The  libel  of  Daniel  Steineman  and  Hermann  Ludwigy  copartners 
under  the  firm  of  Steineman  &*  Co,  of  Antwerp^  Belgium^  against  the 
steamship  or  vessel  called  The  Circassian^  belonging  to  the  port  of 
New  Yorky  and  whereof  Thomas  S,  Ellis  now  is  or  lately  was  master, 
her  tackle,  apparel  and  furniture,  and  against  all  persons  lawfully 
intervening  for  their  interest  therein  in  a  cause  of  bottomry,  civil 
and  maritime,  alleges  as  follows: 

First.  That  in  the  month  of  August^  one  thousand  eight  hundred 
and  sixty-siXy  the  said  steamship  Circassian  was  lying  at  the  port  of 
Antwerp^  bound  on  a  voyage  to  the  port  of  New  York^  and  that  while 
lying  at  said  port  of  Antwerp^  the  said  Thomas  S,  Ellis^  the  master  of 
said  steamship,  unavoidably  incurred  certain  debts  and  liabilities  for 
the  use  and  benefit  of  said  vessel,  in  furnishing  said  vessel  with 
repairs,  supplies,  and  necessaries  to  enable  her  to  perform  her  intended 
voyage.  That  the  said  Thomas  S,  Ellis^  the  said  master,  being  a 
stranger  at  Antwerp ^  and  having  no  other  means  of  procuring  the 
money  to  pay  the  debts  and  liabilities  so  incurred,  so  as  to  enable 
the  said  steamship  to  proceed  on  her  said  intended  voyage,  was 
obliged  to  borrow,  and  did,  on  or  about  the  seventeenth  day  of  August^ 
one  thousand  eight  hundred  and  sixty-six^  at  Antwerp  aforesaid, 
borrow  of  the  said  libelants,  Daniel  Steineman  and  Hermann  Ludwig^ 
merchants  and  copartners  trading  at  Antwerp  aforesaid,  under  the 
firm  of  Steineman  Sr*  Co,  the  sum  of  tiuo  thousand  three  hundred  pounds 
sterling  upon  the  bottomry  and  hypothecation  of  the  said  steamship, 
and  that  said  sum  was  advanced  and  paid  by  them  accordingly. 

Second.  That  in  consideration  of  the  said  advance  and  in  fulfill- 
ment of  the  agreement  of  bottomry,  and  hypothecation  as  aforesaid, 
he,  the  said  Thomas  S.  Ellis^  the  master,  did  by  a  certain  bond  or 
instrument  of  bottomry  and  hypothecation,  a  copy  of  which  is  hereto 
annexed,  bearing  date  the  seventeenth  day  of  August^  in  the  year  one 
thousand  eight  hundred  and  sixty-six^  by  him  signed  and  duly  exe- 
cuted in  the  presence  of  two  credible  witnesses,  who  have  subscribed 
their  names  thereto  as  witnesses  of  the  due  execution  thereof,  and 

1.  Bottomry  ContTMti  and  Baipondentia  binding  upoa  the  steamer.    The  bond 

Bonds  are  defined  and  distinguished  in  was  held   invalid  because  the  master 

4  Am.  and  Eng.  Encyc.  of  L.  (ad  ed.)  omitted  to  communicate  with  the  steam- 

736.  cr's  owner  before  executing  the  bond« 

S.  This  libel  is  copied  from  the  records  there   being   at   the   time   telegraphic 

in  the  case  of  The  Circassian,  5  Fed.  Cas.  facilities   for  communication   ^tweea 

No.  3,724,  3  Ben.  (U.  S.)  308.    The  libel  Antwerp  and  New  York.    See  also  the 

wa5  dismissed  with  costs  lot  the  reason  title   Admiralty,   vol.    x,    Form    No. 

that  the  bottomry  bond  sued  on  was  not  549. 
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duly  acknowledged  by  the  said  master  before  the  consul  of  the 
United  States  at  Antwerp  aforesaid,  bind  himself  and  the  said  steam- 
ship, and  the  tackle,  apparel,  and  furniture  of  the  same,  as  security 
for  the  payment  to  the  said  Daniel  Sieituman  and  Hermann  Ludwigy 
or  either  of  them,  or  their  or  either  attorney  or  attorneys,  indorsees, 
executors,  administrators,  or  assigns,  at  or  before  the  expiration  of 
three  days  after  the  said  vessel  should  arrive  at  New  York  aforesaid, 
of  the  said  sum  of  two  thousand  three  hundred  pounds  sterling,  lawful 
English  money,  together  with  the  further  sum  of  two  hutdred  and 
thirty  pounds  sterling  of  like  lawful  money  for  bottomry  premium 
thereon  at  the  rate  of  ten  per  cent.,  making  together  the  sum  of  two 
thousand  five  hundred  and  thirty  pounds  sterling,  at  the  current  rate 
of  exchange;  and  also  for  the  payment  to  the  said  Daniel  Steineman 
and  Hermann  Ludwig^  or  either  of  them,  or  their  or  either  of  their 
attorney,  attorneys,  indorsees,  executors,  administrators  or  assigns, 
of  all  such  costs,  charges  and  expenses  as  they  or  each  or  any  or 
either  of  them  shall  or  may  have  incurred  or  been  put  to  in  or  about 
the  recovery  of  the  aforesaid  principal  money  and  premium,  or  any 
part  thereof. 

Third.  That  the  said  sum  of  two  thousand  three  hundred  pounds  ster- 
ling was  so  advanced  and  paid  by  the  said  Steineman  &*  Co,  to  the 
said  master  for  the  purpose  aforesaid,  and  was  necessary  there- 
for, and  that  the  said  steamship  could  not  have  sailed  from  Antwerp 
if  the  same  had  not  been  advanced  and  paid  as  aforesaid.  That  upon 
the  payment  thereof  the  said  steamship  proceeded  on  her  voyage  to 
the  port  of  New  York,  where  she  arrived  on  the  nineteenth  day  of  Sep- 
tember^ in  the  year  one  thousand  eight  hundred  and  sixty-six. 

Fourth.  That  at  the  expiration  of  three  days  after  the  said  steam- 
ship had  arrived  at  the  said  port  of  New  Yorky  to  wit,  on  the  twenty- 
second  day  of  September y  in  the  year  one  thousand  eight  hundred  and 
sixty-sixy  at  the  said  port  and  city  of  New  Yorky  the  said  bond  was 
duly  presented  to  the  said  Thomas  S.  ElliSy  master  as  aforesaid,  and 
payment  thereof  was  then  and  there  duly  demanded  of  him  and 
refused,  and  that  no  part  of  the  amount  expressed  therein  has  been 
paid,  and  that  the  said  bottomry  and  hypothecation  remain  entirely 
unsatisfied  to  the  great  damage  of  the  libelants,  who  are  the  lawful 
owners  and  holder  thereof. 

Fifth.  That  the  said  sum  of  twenty-five  hundred  and  thirty  pounds 
sterling,  at  the  current  rate  of  exchange  on  the  day  when  the  same 
became  due  and  payable,  was  of  the  value  of  seventeen  thousand  six 
hundred  and  fifty-three  dollars  and  seventy-eight  cents  in  lawful  money 
of  the  United  States  of  America. 

Sixth.  That  all  and  singular  the  premises  are  true,  and  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States  and  of  this 
honorable  court. 

Wherefore  the  libelants  pray  that  process  in  due  form  of  law, 
according  to  the  course  of  this  honorable  court  in  cases  of  admiralty 
and  maritime  jurisdiction,  may  issue  against  the  said  steamship,  her 
tackle,  apparel  and  furniture,  and  that  all  persons  having  or  pre- 
tending to  have  any  right,  title  or  interest  therein  may  be  cited  to 
appear,  and  answer  all  and  singular  the  matters  aforesaid,  and  that 
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this  honorable  court  would  be  pleased  to  decree  the  payment  of  the 
amount  sa  due  with  interest  and  costs,  and  that  the  said  steamship  Cir* 
cassiauy  her  tackle,  apparel  and  furniture,  may  be  condemned  to  pay 
the  same;  and  that  the  libelants  may  have  such  other  and  further 
relief  as  in  law  and  justice  they  may  be  entitled  to  receive. 

Daniel  Steineman^ 
Hermann  Ludwig^ 
by  W,  G,  Turk,  Atfy. 
Bowdain,  Larocque  &*  Barlow,  Proctors  for  Libelants. 
J,  Larocque,  Advocate. 

2.  Answer  or  Plea.^ 

Fonn  No*  4  5  4  4  * 

To  the  Honorable  Charles  L.  Benedict,  Judge  of  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  New  York: 

The  answer  of  Ernest  Fiedler,  respondent,  intervening  for  his  in- 
terest as  owner  in  the  said  steamship  Circassian,  her  tackle,  apparel 
and  furniture,  to  the  libel  oiDaniel  Steineman  and  Hermann  Ludwig, 
states  and  alleges  as  follows  : 

First.  He  admits  that  in  the  month  of  August,  1S66,  the  said 
steamship  Circassian  was  lying  in  the  port  of  Antwerp,  bound  on  a 
voyage  to  New  York,  but  whether  or  not  Thomas  S.  Ellis,  the  then 
master  of  the  said  steamship,  then  and  there  incurred  certain  debts 
and  liabilities  for  the  use  and  benefit  of  the  said  vessel,  in  furnishing 
her  with  repairs,  supplies  and  necessaries,  to  enable  her  to  perform 
her  intended  voyage,  or  for  any  other  purpose,  this  respondent  is 
ignorant,  and  therefore  denies  the  allegation  to  that  effect  in  the  said 
libel  contained.  Respondent  says,  that  he  does  not  know  and  there- 
fore denies  that  the  said  Thomas  S  Ellis  was  obliged  to,  and  in  con- 
sequence of  being  so  obliged  did,  borrow  the  sum  of  two  thousand 

1.  If  luibllitj  of  the   Libelant  to  Boo  the  said  third  part  of  the  said  brig  was 

is  apparent  on  the  face  of  the  libel,  as  transferred  in   pledge  or  mortgage  to 

in  the  case  of  an  infant  or  a  married  the    said   Insurance   Company.     There 

woman,   the  respondent  may   demur;  was   no  agreement  or  understanding 

but  if  the  incapacity  does  not  appear  between   the  company  and    the   firm 

in  the  libel,  although  true  in  point  of  that   the  money  so  loaned  should  be 

fact,  then  the   respondent    must   take  applied  to  said  vessel  or  her  cargo,  in 

advantage  of  it  by  pleading  in    bar  or  any   wise.      In    consideration    of    the 

by  answer.    Knight  v.  The  Brig  Attila,  execution   of  the  said  bond   they   re- 

Crabbe  (U.  S.)  326.  ceived  from  the  said  company  a  check, 

TheAiifwer  in   Knight  v.  The    Brig  payable    at    a    future    day,    and    its 

Attila,  Crabbe  (U.  S.)  326,  was  in  the  amount  was  not  collected  or  received 

usual  form,  traversing  and    requiring  until  the  vessel  had  sailed  on  a  foreign 

proof  of  the  facts  and  then  continued  voyage,  and  was  not,  nor  was  any  pa^ 

substantially  as  follows :  thereof,  expended  on   said  vessel   or 

**  Respondents  say  that  in  December ^  about  her  voyage." 

187^,  they  were  copartners  in  trade  in  The    libel    was    dismissed    on    the 

Boston,   and   the   owners   of    one-third  ground    that  a  bottomry  bond,   given 

part  of  the  said  brig  Attila,  In  the  said  in  a  home  port,  for  money  not  intended 

month  they  borrowed  of  the  Common-  to  be  used  for,  nor  actually  applied 

wealth  Insurance  Company  two  thousand  to,  the  purposes  of  the  voyage,   will 

dollars   and  executed   as  security  the  not    support    a  libel    in    the  District 

bond  mentioned  in  the  libel,  by  which  Court. 
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three  hundred  poands  sterling,  or  any  other  sum,  from  Sieineman  ^ 
Company^  upon  the  bottomry  and  hypothecation  of  the  said  vessel,  in 
order  to  enable  said  vessel  to  proceed  on  her  said  intended  voyage 
or  that  said  sum  was  advanced  and  paid  by  them  as  in  said  li^L 
alleged. 

Second.  Respondent,  in  answer  to  the  matters  contained  in  the 
second  article  of  said  libel,  says  that  he  has  been  informed  and 
believes  that  the  said  Thomas  S.  Ellis  did  execute  a  certain  bond, 
being  in  form  a  bond  of  bottomry,  and  hypothecation  on  the  said 
steamship  Circassian^  at  some  time  between  the  18th  day  of  July^ 
iS66y  and  the  19th  day  of  September ^  i8^^,  but  does  not  know  and 
therefore  denies  that  the  said  bond  so  executed  is  properly  set  forth 
in  the  libel  here,  or  that  the  paper  annexed  to  said  libel  purporting 
to  be  a  copy  of  said  bond  is  a  true  and  correct  copy  thereof,  and 
therefore  denies  the  execution,  by  the  said  Thomas  S  Ellis^  of  the 
bond  set  forth  in  the  libel  herein. 

Third.  Respondent  does  not  know  and  therefore  denies  that  the 
sum  of  two  thousand  three  hundred  pounds  sterling  or  any  other  sum 
was  advanced  by  the  said  Sieineman  &*  Company  for  the  purposes  set 
forth  in  the  said  libel.  And  he  further  denies  that  the  said  sum,  if  so 
advanced,  was  necessary  as  alleged  in  said  libel,  and  denies  that  the 
said  steamship  could  not  have  sailed  from  Antwerp  if  the  said  sum 
had  not  been  advanced  and  paid. 

Fourth.  And  as  to  the  matter  stated  in  the  fifth  and  sixth  articles 
of  said  libel  respondent  is  ignorant  and  therefore  denies  the  same. 

Fifth.  Respondent  further  answering  says,  that  during  the  spring 
of  1 8^^,  and  for  a  long  time  prior  to  the  transactions  set  forth  in  the 
libel  herein,  one  William  Salem^  residing  in  Staten  Island^  in  the  State 
of  New  Yorky  was  the  sole  owner  of  the  American  brig  called  the 

Flying  Eagle^  and  that  on  or  about  the  day  of  ,  i8^^, 

the  said  brig  sailed  from  this  port  bound  for  the  port  of  Rotterdam^ 
in  the  kingdom  of  Holland^  consigned  by  said  Salem  to  the  mercan- 
tile firm  of  Ruys  and  Keller  y  of  the  said  city  of  Rotterdam^  with  instruc- 
tions to  said  consignees  to  sell  the  said  brig  on  her  arrival  at  said 
Rotterdam^  and  to  apply  the  moneys  arising  upon  such  sale,  together 
with  the  freight  earned  by  said  brig  on  her  said  voyage,  in  payment 
of  a  certain  draft  theretofore  drawn  by  said  Salem  on  said  Ruy  and 
Keller^  for  the  sum  of  about  one  thousand  five  hundred  pounds  ster- 
li^S^y  against  the  freight  and  proceeds  of  sale  of  the  said  brig  Flying 
Eagle,  The  said  Ruys  and  Keller  accepted  and  paid  said  draft  sdfter 
the  departure  of  the  said  brig  from  this  port,  as  aforesaid ;  but  on  the 
arrival  of  the  said  brig  at  Rotterdam  failed  and  neglected  to  sell 
the  said  brig  and  apply  the  proceeds  of  such  sale,  and  the  freight 
money  earned  by  said  Flying  Eagle  in  payment  of  said  draft,  but  on  the 
contrary  drew  their  certain  draft  or  bill  of  exchange  upon  the  said 
Salem  for  the  amount  which  they  had  paid  upon  the  draft  drawn 
upon  them  as  aforesaid,  together  with  certain  additional  sums  by  way^ 
of  damages  and  exchange,  and  on  the  refusal  of  said  Salem  to  pay 
the  draft  so  drawn  upon  him,  they,  the  said  Ruys  and  Keller^  com- 
menced an  action  or  proceeding  on  or  about  the  10th  day  of  August^ 
i^6y  in  one  of  the  courts  of  justice  having  jurisdiction  of  such. 
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matters  in  the  city  of  Antwerp^  in  Belgium^  against  the  said  Salem  to 
recover  against  him  the  amount  of  the  draft  last  aforesaid,  as 
respondent  is  informed  and  believes.  Respondent  further  shows 
that  the  said  William  Salem^  on  the  22d  day  of  June,  iS66,  being 
then  the  owner  of  the  said  steamship  Circassian^  her  tackle,  apparel 
and  furniture,  and  being  then  indebted  to  this  respondent  in  the  sum 
of  mnety  thousand  AoWaLts^  for  the  purpose  of  securing  the  repayment  to 
respondent  of  the  said  last  named  sum,  executed  and  delivered  to  this 
respondent  a  certain  instrument  of  mortgage  upon  the  said  steam- 
ship Circassian^  her  tackle,  apparel,  etc.,  a  copy  of  which  is  hereto 
annexed,  and  which  respondent  prays  may  be  made  a  part  of  this  his 
answer,  and  which  said  mortgage  was,  on  the  said  22d  day  of  /une^ 
duly  recorded  in  the  custom  house  in  the  city  of  New  Yorky  and  a 
note  of  said  mortgage  was  then  duly  made  upon  the  register  of 
said  steamship  Circassian^  according  to  law.  That  subsequently,  and 
before  the  18th  day  of  /ufyy  iSSS,  the  said  Salem  entered  into  an 
agreement  with  the  ContinentcU  Mail  Steamship  Compat^^  a  corpora- 
tion created  and  existing  under  the  laws  of  the  State  of  New  York^ 
whereby,  for  a  valuable  consideration,  he  agreed  to  sell  to  the  said 
company  the  said  steamship  Circassian,  and  to  deliver  to  said  company 
a  bill  of  sale  of  the  said  steamship,  subject  to  the  lien  of  the  said 
mortgage  to  this  respondent,  and  did  thereupon  deliver  to  said  com- 
pany the  said  Circassian,  her  tackle,  apparel  and  furniture.  That 
the  said  company  thereupon  took  possession  of  the  said  Circassian, 
and  offered  her  for  freight  and  passengers,  and  advertised  her  to  sail 
from  the  port  oiNew  York  for  the  port  oi  Antwerp,  in  Belgium,  on  a 
certain  day,  to  wit,  on  the  18th  day  oijuly,  \W6,  That  the  said 
Circassian  was  manned,  equipped,  managed,  and  sailed  by  the  said 
company  on  her  said  voyage  to  Antwerp,  and  on  the  18th  day  of  July,^ 
\Z66,  having  received  on  board  cargo  and  passengers,  sailed  from 
this  port  under  command  of  one  Thomas  S.  Ellis,  for  the  said  port  of 
Antwerp,  consigned  by  said  company  to  the  said  Steineman  6r*  Co,^ 
the  obligees  named  in  the  bottomry  bond  set  forth  in  the  libel  herein, 
and  arrived  at  the  said  port  of  Antwerp  on  or  about  the  Sd  day  of 
August,  \%66,  and  was  then  taken  in  charge  by  the  said  Steineman  6* 
Co,,  as  consignees  for  the  said  The  Continental  Mail  Steamship  Com^ 
pany.  That  shortly  after  her  arrival  at  Antwerp  as  aforesaid,  the 
said  steamship  was,  as  respondent  is  informed  and  believes,  by  the 
collusion  of  her  consignees  and  the  said  Ruys  and  Keller,  attached  as 
the  property  of  the  said  Salem  in  the  action  or  proceeding  then  or 
before  commenced  against  him  as  aforesaid  \n  Antwerp,  And  the 
respondent  further  says,  upon  his  information  and  belief,  that  the 
said  Steineman  &*  Co.,  upon  the  said  steamship's  arrival  as  aforesaid, 
took  possession  of  the  ship's  papers  and  a  copy  of  the  registry  of 
said  steamship,  upon  which  was  noted  the  said  mortgage  made  by 
the  said  Salem  as  aforesaid  to  this  respondent,  and  were  then  also 
informed  by  the  said  Ellis  of  the  existence  of  the  said  mortgage,  and 
of  the  sale  of  the  said  steamship  to  the  said  The  Continental  Steamship 
Company,  the  consignees  of  said  vessel  to  said  Steineman  &*  Co, 

That  nevertheless  the  said  Steineman  6f*  Co.,  as  respondent  is  in- 
formed and  believes,  for  Uie  purpose  of  securing  the  payment  of  the 
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claim  of  the  said  Ritys  snd  Kdkr^  thou  being  proseciHed  agaiast  the 
said  ScUem  in  Antwerp  as  af oi^esaid,  bj  coUofiiim  witii  ;»M  Rw^s  and 
Keller y  and  in  frand  of  their  consignors  and  of  thiS'  respondent,  pro- 
cured the  said  Thomas  S.  ElliSy  as  master  of  the  said  steamship,  to 
execute  a  bond  or  instrument  of  hypothecation  upon  the  said  steam- 
ship in  favor  of  themselves  for  the  stim  of  twtfUy^three  Aundred  pounds 
sterling,  and  upon  such  bond  being  executed  and  delivered  to  them 
the  said  Slet'neman  paid  into  the  court  in  which  the  said  action  or 
proceeding  was  pending  as  aforesaid,  or  deposited  with  some  custo- 
dian the  said  sum,  or  a  large  portion  thereof,  to  abide  the  event  of 
the  said  action  or  proceeding  between  the  said  Ruys  and  Keller  and 
the  said  William  Salem. 

Respondent  says  upon  his  information  and  belief  that  the  said  bond 
of  bottomry  was  given  before  any  proper  or  bona  fide  eflFort  had  been 
made  by  the  said  consignees  or  the  said  Ellis  to  raise  or  procure  the 
money  required  to  release  the  said  steamship  from  the  said  attach- 
ment, in  any  other  way  or  by  any  other  means,  and  that  no  efifortwas 
made  to  communicate  with  the  owners  of  the  said  steamship  or  with 
the  said  Salem^  although  communication  might  have  been  had  with 
them  and  their  instructions  received  in  ample  time  to  have  allowed 
the  said  steamship  to  have  proceeded  on  her  return  voyage  to  this 
port  at  her  regularly  appointed  day  for  sailing. 

Respondent  further  says  that  the  moneys  so  raised  as  aforesaid 
upon  the  said  bottomry  bond  were  not  necessary  to  pay  debts  in- 
curred by  the  said  steamship  Circassian  for  her  use  and  benefit,  as 
was  well  known  to  the  said  Steineman  &*  CV?.,  but  were  for  the  sole 
and  exclusive  benefit  of  the  said  Ruys  and  Keller^  and  were  paid  in 
liquidation  of  their  claim  against  the  said  William  Salem ;  and  further, 
that,  as  respondent  is  informed  and  believes,  the  said  Steineman  & 
Co,  knew  that  the  said  Ruys  and  Keller  had  advanced  the  money  for 
the  recovery  of  which  they  had  brought  suit  in  Antwerp^  as  aforesaid, 
upon  the  faith  and  credit  of  the  freight  and  proceeds  of  sale  of  the 
said  Flying  Eagle^  and  had  failed  to  sell  the  said  ^^>r^  ^j^/f,  and  to 
apply  the  proceeds  of  such  sale  and  the  freight  money  earned  by  said 
brig  to  the  payment  of  the  said  indebtedness  of  the  said  Salem  to 
them,  as  they  were  bound  to  do  and  might  have  done,  and  that  they, 
the  said  Steineman  &*  Co.^  took  the  said  bottomry  bond  with  full 
knowledge  or  notice  of  the  interest  of  respondent  in  and  to  the  said 
steamship,  her  tackle,  apparel  and  furniture,  and  of  the  contract  then 
existing  between  the  said  The  Continental  Mail  Steamship  Company  zxiA 
the  said  William  Salem^  and  were  then  in  charge  of  the  aflFairs  of  the 
said  steamship  Circassian^  by  virtue  of  its  consignment  to  them  by 
the  said  The  Continental  Mail  Steamship  Company, 

Sixth.  The  said  respondent,  for  a  further  answer  to  the  said  libel, 
avers  on  his  information  and  belief  that  no  parts  of  the  moneys  alleged 
in  said  libel  to  have  been  advanced  upon  the  said  pretended  bottomry 
bond,  were  so  advanced  for  or  on  account  of  the  said  steamship  Circas- 
sian, or  applied  towards  her  expenses  except  as  to  a  very  inconsider- 
able amount,  not  exceeding  one  hundred  and  fifty  pounds  sterling,  and 
that  said  libelants  at  that  time  had  in  their  possession  moneys  be- 
longing to  the  owners  of  said  Circassian  in  an  amount  more  than 
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sufficient  to  defray  ail  the  necessafiy  expenses  of  said  steamer  for 
repairs,  supplies,  or  other  necessaries  done  or  furnished  to  her  in 
order  to  enable  her  to  complete  her  stid  voyage  to  New  York^  and 
he  denies  that  any  part  of  the  moneys  advanced  on  said  pretended 
bond  were  necessary  for  the  said  vessel,  or  to  enable  her  to  prose- 
cute any  voyage,  and  he  denies  that  the  said  pretended  bottomry 
bond  created  any  lien  whatever  on  the  said  vessel,  her  tackel, 
apparel  and  furniture. 

Wherefore  the  respondent  prays  that  this  honorable  court  would 
be  pleased  to  pronounce  against  the  libel  aforesaid,  and  to  condemn 
the  libelant  in  costs,  and  otherwise  law  and  justice  to  administer  in 
the  premises. 

Ernest  Fiedler. 

Sworn  to  before  me  this^M  day  oi  February^  i85P. 
Benjamin  Q.  Johnson^ 

Notary  Public  in  N.  K  Co.i 

1.  This  answer  was  copied  from  the  signed  to  him,  with  power  to  demand 

records  in  the  case  of  The  Circassian,  and  receive  the  same  to  his  own  use, 

5  Fed.  Cas.  No.  2,734;  3  Ben.  (U.  S.)398.  certain  sums  of  money  due  to  Grint" 

The  following,  omitting  formal  parts,  skaw  from  the  American  Insurance  and 

was  the  plea  in  Bonaff^  v.  Wood  berry.  Ocean    Insurance    companies; — which 

12  Pick.  (Mass.)  456:   **  That  on  ^lut^'v^/  notes  and  the  sums  of  money  so  as- 

/,  i8^<P,  Daniel P,  Parker^  of  Boston, was  signed,  were  of  the  value  of  t«,^/.^, 

the  owner  of  the  Coivper,  and  as  owner,  and  were  so  made  and  delivered  to 

on  that  day,  by  a  charter-party  made  Parker^  and  were  taken  and  received 

between   him  and  John  Grimshaw^  of  by  Parker  from  Grimshaw^  for  the  pur- 

N'ew  York^  for  the  consideration  therein  pose  and  with  the   intent   and   upon 

mentioned,  demised  the  vessel  to  Grim-  Parker* s    undertaking    to   satisfy   the 

shaw  for  the  term  of  twelve  months  plaintiffs  therewith,  in  respect  to  their 

from   the  Jirst  day  of  September  then  claims  and  demands  for  the  contents 

next,  to  be  used  and  employed  under  of  the  bottomry  bond,  and  to  cause  the 

the  command  of  the  defendant;   that  same  to  be  eztmguished;  and  that  with 

within  that  term,  on  March  14,  18^,  at  the    two    promissory   notes,   each   for 

^at^/,  the  defendant,  as  master  of  the  %soOy  and   by  the  assignment  of  the 

vessel,  made  and  delivered  the  bond  moneys  due  from  the  insurance  com- 

for  the  moneys  therein  stated,  which  panies,  and  with  %i^ooo  in  money,  the 

moneys  were  of  necessity  procured  by  property  of  Parker^    he,   Parker,    on 

him   and  were  by  him,  at  Havre,  as  June  ^,  18J9,  procured  the  bond  to  be 

master  of  the  vessel,  wholly  expended  assigned  by  the  plaintiffs  to  Davis  &* 

and  applied  in,  about  and  to  the  busi-  Brooks^  his  agents  and  attorneys,  for 

ness  and  affairs  of  Grimshaw  and  for  his  sole  use  and  benefit;  and  that  the 

the  purpose  of  enabling  the  vessel  to  plaintiffs  have  not  any  title  or  interest 

leave   Havre  on   her  voyage   to  New  in  and  to  the   subject   matter  of  this 

Orleans,  and  without  the  defendant's  suit,  but  that  the  same  was  commenced 

having  any  personal   interest  or  con-  and  is  prosecuted  in  the  names  of  the 

cern    therein;   that  on  May  4th,  \%2g,  plaintiffs,  at  the  instance  and  by  the 

after  the  making  of  the  bond,  and  be-  procurement  of  Parker,   and    for  his 

fore  the  arrival  of  the  vessel  at  New  sole  use." 

Orleans,  Grimshaw,  at  the  request  of  This  plea  was  held  to  be  a  good  plea 
Parker,  made  and  signed  three  nego-  in  bar.  Such  a  state  of  facts  may  be 
tiable  notes  of  that  date,  by  one  of  set  forth  in  a  special  plea  as  mav  be  a 
which  he  promised  to  pay  Parker  sufficient  bar  to  the  action,  although 
%i,ooo,  —  by  another,  to  pay  the  plain-  the  plea  may  be  incapable  of  being 
tiffs  %5oo  in  two  months,  —  and  by  the  designated  by  any  technical  name 
third,  to  pay  the  plaintiffs  %5oo  in  four  known  in  the  law.  Bonaff6  v.  Wood- 
months,  and  then  and  there  delivered  berry,  12  Pick.  ^Mass.)  456. 
the  three  notes  to  Parker\  and  at  the  Since  the  decision  in  this  case  it  has 
like    request  of  Parker,  Grimshaw  as-  been  definitely  decided  by  the  United 
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Z.  HISCKLLANBOUS  BONDS.^ 

1»  Ueense  Bonds. 

FonnNo.  4545. 
(Precedent  In  Hull  v.  Welsh,  82  Iowa  117,) 

\{JOapti(m  and  cammefuement.y]     Plaintiflf  states  he  is  a  citizen  of 
Boone  county,  lowa^  and,  on  behalf  and  for  the  use  of  the  school 

States  Supreme  Court  that  exclusive  day  between  the  hours  of  eleven  p.  m. 

original  cognizance  of  all  civil  causes  and  five  A.  M.     It  is  the  same  period 

of  admiralty  and  maritime  jurisdiction  whether  you  designate  it  as  the  period 

was  conferred  on  the   United   States  between   eleven  p.   M.  and  five  a.  m.. 

District  Courts  by  the  ninth  section  of  or  between  five  A.  m.  and  eleven  p.  m. 

the  Judiciary  Act  of  1789.    The  Belfast,  of  each  and  every  day."  Eureka  v.  Diaz, 

7  Wall.  (U.  S.)  624;  The  Moses  Taylor,  89  Cal.  467. 

4  Wall.  (U.  S.)  411;  Benedict's  Admir.        l>oe]Aration  on  Liquor  Dealer's  Bond. — 

(3d  ed.)  p.  179,  §  313.  Where  the  bond  was  '*  to  be  paid  to 

1.  Complaint  on  Bond  IdoenflBg  the  Dig-  said  Benjamin  Tripp,  said  treasurer 
ging  of  Fhosphatat  is  bad  which  alleges  as  aforesaid,  and  his  successors  in  said 
that  defendant  obtained  a  license  to  dig  office,"  the  suit  was  properly  brought 
phosphates,  etc.,  and  had  executed  his  in  the  name  of  and  by  the  city  treasurer 
bond  conditioned  to  make  faithful  re-  of  the  city  of  Providence,  and  the  suc- 
turns  every  month  of  the  quantity  of  cessor  in  said  office  of  Benjamin  Tripp, 
phosphates  mined  and  to  pay  every  late  treasurer  of  said  city,  the  plaintiff 
month  a  royalty  provided  by  law;  that  so  describing  himself  in  the  declaration, 
under  such  license  defendant  had  been  Granger  v,  Hayden,  17  R.  I.  179. 
engaged  in  such  mining  and  that  for  the  Petition  to  Beoover  for  Breach  of  Dmg^ 
quarter  ending  November  30,  1885,  *'  is  gift's  Bond  was  as  follows  :  "  That  on 
indebted  to  plaintiff"  in  the  sum  of,  etc.  the  eighth  day  of  February^  i8<S>,  the 
A  statement  of  indebtedness  is  a  mere  said  C,  H»  Estabraok  was  arrested  and 
conclusion  of  law,  and  no  breach  of  the  brought  before  WilHamlT.  Clark^  a  jus- 
bond,  either  in  the  failure  to  make  the  tice  of  the  peace  of  the  city  of  Ottawa^ 
return  or  in  the  nonpayment  of  royalty,  in  said  Franklin  county,  in  a  certain 
is  alleged  in  the  complaint.  State  v.  criminal  action  therein,  entitled  51^/^^/ 
Seabrook,  31  S.  Car.  605.  Kansas  v.   C  If.   Estabrook^  upon  the 

Oomplaint    on    Saloon   Keeper't   Bond  complaint    in  writing  of    W.    LtttU- 

charged  that  the  defendant,  contrary  to  Jield^  county  attorney  of  said  Franklin 

the  provisions  of  an  ordinance  (the  or-  county,   charging  that  the  said   C.  H, 

dinance  providing  that  it  should  be  un-  Estabrook^  on  the day  oi January^ 

lawful  to  keep  a  saloon  or  sell  or  give  i8<$>,  at  the  county  of  Franklin^  state- 
away  intoxicating  drinks  therein  be-  of  Kansas^  in  a  certain  two-story  build- 
tween  the  hours  of  eleven  p.  M  and  five  ing  known  as  ^ Estabrook* s  Drug  Stored 
A.  M.  of  each  and  every  day),  on  the  i6th  situated  upon  lot  No.  j^,  in  block  No. 
day  of  March  kept  his  place  of  business  j'<?,  in  the  city  of  Ottawa^  being  then  and 
open  from  eleven  P.  M.  until  five  a.  m.  of  there  a  druggist,  and  having  a  permit 
the  following  day,  and  sold  spirituous  to  sell  intoxicating  liquors  for  med- 
liquors,  etc.  The  court  sustained  the  ical,  scientific,  and  mechanical  purposes- 
demurrer  to  the  complaint,  saying:  only,  did  directly  and  indirectly  sell  and 
'*  If  the  words  'each  and  everyday,'  barter  spirituous,  malt,  vinous,  fer- 
were  eliminated  from  the  provisions  of  mented  and  other  intoxicating  liquors, 
the  ordinance  above  referred  to,  we  in  manner  other  than  that  provided  by 
should  hold  that  the  period  of  time  law,  and  for  purposes  other  than  med* 
named  in  the  prohibitory  clause  is  that  ical,  scientific  or  mechanical,  and  with- 
between  the  hour  of  eleven  P.  m.  one  out  any  authority  of  law.  That  Uie 
day  and  the  hour  of  five  A.  M.  the  next  said  C,  H,  Estabrook^  on  the  MrUentk 
day,  but  we  have  no  more  right  to  day  of  February,  i88m^  at  one  o'clock  P, 
eliminate  those  words  from  the  ordi-  M.  (the  day  and  hour  to  which  said 
nance  than  we  have  to  enlarge  its  criminal  action  had  been  postponed), 
terms.  There  is  but  one  period  In  every  did  then  and  there  in  said  justice  s  couit 
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fund  of  said  county,  informs  and  complains  that  on  August  29^  iS88^ 
the  district  court  of  Bootu  county,  lowa^  granted  defendant,  George 
H,  Welsh^  a  permit  to  buy,  keep  for  sale  and  sell  intoxicating  liquors 
in  Bootu  laway  as  provided  by  law,  and,  in  accordance  with  the  order 
of  the  court  and  the  law  in  such  case  made,  defendant  filed  with  the 
auditor  of  said  county,  a  bond  with  sureties,  said  bond  being  con- 
ditioned and  in  form  as  required  by  law,  a  copy  thereof  being  attached 
as  an  exhibt  to  the  petition.  That  the  condition  of  said  bond  has 
been  broken  in  the  following  manner,  to  wit:  That  the  defendant 
has  sold  intoxicating  liquors  to  Hardin  Phipps  and  others,  persons 
who  are  in  the  habit  of  becoming  intoxicated,  as  follows:  {Here  the 

personally  appear,  and  having   been  3,  1872,  P.  L.  843,  regulating  the  sale 

duly    arraigned,    and    said    criminal  oif  liquors  in  AlUgkeny  county,  and  the 

charge  having  been  distinctly  read  to  bond  was  given  as  provided  for  by  the 

him,  did  then  and  there  plead  guilty  supplementary  act  of  April  10,  1873, 

thereto,  which  said  plea  was  by  said  jus-  P.  L.  601,  and  no  judgment  within  the 

tice  duly  entered  in  his  docket;  where-  meaning  of  said  acts  of  assembly  had 

upon  he,  said  C.  H,  Estabrook^  was  then  been    recovered    against    said  James 

and  there  by  said  court  adjudged  to  pay  Crawley, 

a  fine  to  the  5/ki// <;»/ Aair/AT  of  $/<x>,  and  *'2.  That,  as    defendants   were  ad- 

the  costs  of  the  prosecution,  taxed  at  vised,  the  act  of  February  26, 1855,  P.  L. 

%iS,S0y  which  said  fine  and  costs  were  53,  and  its  supplementary  act  of  April 

then  and  there  paid  by  said  C  H,  Esta-  29, 1867,  P.  L.  95,  under  which  the  suits 

hrook\  and  it  was  then  and  there  by  referred  to  in  the  statement  were  insti- 

said  justice's  court  further  ordered  and  tuted  were  not   in   force  in  Allegheny 

adjudged  that  the  said  druggist's  per-  county  at  the  time  of  the  approval  and 

mit,  granted  as  aforesaid  to  the  said  C  filing  of  said  bond,  to  ^xv.  January  ;/, 

H,  Estabrook^   be  and  stand  forfeited  i8<$^. 

to  the   State  of  Kansas^  and   the  same  "  3.  That  the  judgments  recovered, 

was  by   the  judgment  of  said   court  as  recited  in  said  statement,  were  not 

then  and  there  declared  null  and  void  recovered  for  any  violation  of,  or  by  any 

from  that  date.     And  it  was  then  and  action    instituted    under,   said   act  of 

there  further  ordered  and    adjudged  1872,  the  act  under  which  the  license 

by  said  justice's  court  that  the  bond  was  issued,  or  the  act  of  1873,  under 

above   mentioned   be  forfeited  to  the  which  the  bond  was   given    and  ac- 

State  of  Kansas^    and   the   moneys    in  cepted;  nor  do  they  show  any  fines, 

said    bond    mentioned    were  thereby  costs  or  penalties  imposed  on  the  trial 

declared    and  held  to  accrue   to  and  of  any  indictment  for  violation  of  said 

Xi^oii^Koy^kt  State  of  Kansas.     Where-  acts  or  any  other  act  regulating  the 

fore,    the    said   plaintiff   prays  judg-  sale  of    intoziciating    liquors."     This 

ment  against  said  defendants  for  the  affidavit  was  sufficient.    The  measure 

said  sum  of  %i^ooo  and  the  costs  of  of  the  sureties'  liability  must  be  deter- 

this  action."     This    petition    did    not  mined   by  the  law   under  which   the 

state  a  cause  of  action,  and  was  demur-  license    was    granted    and    the    bond 

rable  for  the  reason  that  the  druggist  given.     All  judgments  sought  to  be 

had  been  prosecuted  and  fined,  and  had  recovered  in  this  suit  were  obtained  in 

immediately  paid   his  fine  and  costs,  proceedings  under  the  act  of  1855  for 

The  damages  arising  upon  the  breach  of  violations  of  its  provisions,  and  not  for 

the  bond  having  been  ascertained  by  a  violation  of  the  act  under  which  the 

legal  adjudication  by  the  proper  judi-  bond  in  suit  was  given.     Crawley  v, 

cial  determination,   and  having  been  Com.,  123  Pa.  St.  275. 

paid,  the  state  could  not  have  an  action  Aniwer  in  Aotlon  on  Dlitilltr'i  Bond 

even   for  nominal  damages.   State  v.  setting  up  by  way  of  defense  the  want 

Estabrook,  29  Kan.  740.  of  notice  to  the  sureties  of  the  increased 

Aiftdavit  of  ]>oleniO  in  Action  on  TaTorn  producing  capacity  of  the  distillery  was 

Xooptr'i  Bond  was  in  substance  as  lol-  held  demurrable  for  not  stating  facts 

lows*  sufficient  to  constitute  a  defense.     U. 

'*i.  That  the  said  license  was  granted  S.  v.  Woodman,  i  Uuh  265. 
Xo  James  Crawley  under  the  act  of  April 
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petition  sets  out  in  detail  five  sales  of  intoxicaiing  liquors^  giving  dates 
and  quantities  amounting  in  value  to  five  hundred  dollars.)  Wherefore, 
plaintiff  asks  judgment  for  a  penalty  of  one  hundred  dollars  for  each 
of  said  illegal  sales  against  said  defendants  on  said  bond,  and  against 
the  sureties  thereon,  and  for  costs. 

O,  M.  Brocketty  County  Attorney^  Boone  County,  lowa^ 

Attorney  for  Plaintiff. 

2.  Bond  of  Herehant  to  Give  Statement  and  Pay  Taxes* 

Form  No.  4546. 

(Precedent  in  State  v,  Witherspoon,  9  Humph.  (Tenn.)  395.)' 

\(Caption.)'\  Neil  S.  Brown,  Governor  of  the  State  of  Tennessee^ 
ana  successor  to  A,  V.  Brown,  late  Governor  of  said  State,  who  sues 
for  the  use  of  the  State,  by  attorney  complains  of  F,  Witherspoon  and 
S.  Mcuky  who  are  summoned  to  answer  the  plaintiff  for  the  use  afore- 
said, in  a  plea  that  they  render  to  him  the  sum  of  five  hundred  dollars, 
which  to  him  they  owe,  and  from  him  unjustly  detain;^  for  that  the 
said  Maeh  and  the  said  Witherspoon,  on  the  9th  day  of  November,  i^Jfi, 
in  the  county  of  Wayne,  by  their  certain  writing  obligatory,  sealed 
with  their  seals,  and  now  here  shown  to  the  court,  bearing  date  the 
year  and  day  above  mentioned,  acknowledged  themselves  held  and 
bound  to  A.  V,  Brown,  Governor  of  said  State  and  his  successors  in 
office,  in  the  sum  of  five  hundred  dollars  above  demanded,  which 
writing  was  and  is  subject  to  the  following  condition,  to  wit:  {^Here 
was  set  out  a  verbatim  copy  of  the  condition,)^ 

And  the  said  plaintiff,  for  the  breach  of  the  condition  above 
recited,  avers  and  says  that  the  said  Franklin  Witherspoon  did  not 
well  and  truly  at  the  expiration  of  said  term,  render  on  oath  to  said 
clerk  the  amount  of  goods,  wares,  merchandise,  etc.,  etc.,  by  him 
purchased  during  said  term,  and  did  not  pay  the  State  and  County 
tax  thereupon,  so  that  the  State  and  County  did  not  sustain  any  loss 
thereupon,  but  wholly  failed  and  refused,  and  still  doth  fail  and 
refuse  so  to  do,^  whereby  an  action  accrued  to  said  plaintiff  for  the 

1.  To    this   declaration     defendants  obtained  from  the  clerk  of  the  County 

demurred.     Demurrer   was  sustained  Court   of   Wayne  county  a   license  to 

by  the  special   judge,  whose   ruling,  retail  ^oods,wares,  merchandise,  drugs, 

however,  was  reversed  on  appeal,  the  medicines,  gioceries,  etc,  at  his  estab- 

supreme  court  holding  that   none  of  lishment  in  Waynesboro^  Wayne  county, 

the  various  causes  of  demurrer  assigned  Tennessee^   for   the  term    of    one  year 

were  well  founded.  from  the  date  thereof;  Now  if  the  said 

8.  A  declaration  on  a  merchant's  fVithersfoon  shall  well  and  truly,  at 
bond,  executed  under  the  Tenn.  Act  of  the  expiration  of  said  term,  render  on 
1835,  c.  13,  §  7,  running  to  the  governor  oath  to  said  clerk  the  amount  of  goods, 
for  the  use  of  the  state,  may  well  wares  and  merchandise  by  him  pur- 
charge  that  the  defendant  **owes  and  chased  during  said  term,  and  pay  the 
detains "  the  penalty.  State  v.  Wither-  state  and  county  tax  thereupon,  so 
spoon,  9  Humph.  (Tenn.)  304.  that  the  state  and  county  shall  sustain 

8.  Condition   in  the  bond  was   this:  no  loss  thereupon,  then  this  obligation  , 

**  The  condition  of  the  above  obligadon  to  be  void;  otherwise  to  remain  in  full 

is  such,  that  whereas  the  above  bound  force  and  virtue." 

Franklin   Witherspoon    has    this    day  4.  An   averment  of  the  breach  of  a 
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use  aforesaid,  to  recover  the  sum  aforesaid  of  five  hundred  dollars.^ 
IfjCofuluding  in  the  usual  manner,)^ 

8.  Bond  for  Discharffa  as  Insalvent  Debtor. 

Form  No.  4547. 

(Precedent  in  Haviland  v.  Hay  Ward,  35  Pa*  St.  459.)* 

[{Caption,)] 

Martin  Hayward  by  his  attorney,  Samuel  C  PerkinSy  complains  of 
Janus  Haviland  and  William  K,  Deacon^  late  of  said  county  who  have 
been  summoned  to  answer  the  said  Martin  Hayward  in  an  action 
of  debt,  and  the  plaintiff  demands  of  the  defendants  the  sum  of  six 
hundred  dollars,  which  the  defendants  owe  to  and  unjustly  detain 
from  him:  —  For  that  whereas  the  defendants  heretofore,  to  wit,  on 
the  twenty-eighth  day  of  January ^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  2Xidi  fifty-nine y  and  the  county  aforesaid,  by  their  cer- 
tain writing  obligatory,  sealed  with  their  seals  and  now  shown  to  the 
court  here,  the  date  whereof  is  the  day  and  year  aforesaid,  acknowl- 
edged themselves  to  be  held  and  firmly  bound,  jointly  and  severally, 
unto  the  plaintiff,  in  the  sum  of  six  hundred  dollars  above  demanded, 
to  be  paid  to  the  plaintiff,  his  certain  attorney  executors,  adminis- 
trators, or  assigns:  which  said  writing  obligatory  was  and  is  subject  to 
a  certain  condition  thereunder  written,  whereby,  after  reciting  to  the 
effect  {Here  was  set  out  a  verbatim  copy  of  the  condition)^  as  by  said 
writing  obligatory  and  the  condition  thereof,  reference  being  thereto 
had,  will  fully  and  at  large  appear.     And  the  plaintiff,  in  fact,  saith 

condition  on  a  merchant's  bond,  exe-  arrest  issued  out  of  the  District  Court 
cuted  under  the  Tenn.  Act  of  1835,  c*  fo^  the  city  of  Philadelphia  under  the 
I3«  §  7*  1*  sufficient  if  it  charges  that  act  to  abolish  imprisonment  for  debt 
defendant  did  not  make  the  statement  and  to  punish  fraudulent  debtors,  ap- 
and  did  not  pay  the  taxes.  It  need  proved  the  twelfth  day  of  July,  A.  D. 
not  aver  that  defendant  received  and  1843,  on  the  charge  that  he  had  prop- 
opened  goods,  and  that  such  ^oods  erty  which  he  fraudulently  concealed, 
were  liable  to  taxadon.  Sute  v.  Wither-  upon  the  complaint  of  said  Martin  Hay- 
spoon,  9  Humph.  (Tenn.)  394.  ward-,  if  therefore  the  said  James  ffavi- 

1.  The  declaration  was  objected  to  land  would,  within  thirty  days,  apply 

because  it  did  not  conclude  **  against  by  petition  to  the  Court  ^/Cicmm^/f/'/^^/ 

the  form  of  the  statute."     The  court  of  the  county  of  Philadelphia^  or  to  a 

held  that  even   if    this  was  required  judge  thereof,  if  the  court  should  not 

under  the  statute   it  could   be   taken  within  that  time  be  in  session,  for  the 

advantage  of  only  by  special  demurrer,  benefit  of  the  insolvent  laws  of  this 

Statet'.Witherspoon,  9  Humph.  (Tenn.)  commonwealth,  and    that    he    would 

394.  comply  with  all  the  requisitions  of  the 

8.  This  was  an  action  of  debt  on  a  said  law,  and  abide  all  orders  of  the 

bond  ffiven  under  the  act  of  July  12,  said  court  in  that  behalf,  or  in  default 

1842,  §  II.     The  declaration  was  es-  thereof,  and  if  he  failed  in  obtaining 

pecially  demurred  to.    The  court  below  his  discharge  as  an  insolvent  debtor, 

gave  judgment  for  the  plaintiff  on  de-  that  he  should,  on  the  day  of  his  so 

murrer,  which  judgment  was  affirmed,  failing,  surrender  himself  to  the  jail  of 

8.  Condition  of  the  bond  was  as  fol-  said  county,  then  the  above  obligation 

lows :  to  be  void  and  of  no  effect,  otherwise 

**  That  whereas  the  said  T''^^^-^^^'-  to  be  and  remain  in   full   force   and 

land  had  been  arrested  by  a  warrant  of  virtue." 
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that  the  said  James  Haviland  did  not,  within  the  thirty  days,  apply 
by  petition  to  the  Court  of  Common  Pleas  of  the  said  county  of  PMa- 
delphia^  which  said  Court  of  Common  Pleas  was  within  the  said  tkirij 
days  in  session,  to  wit,  at  the  county  aforesaid,  for  the  benefit  of  the 
insolvent  laws  of  this  Commonwealth,  as  required  in  the  condition 
of  the  said  writing  obligatory  mentioned,  nor  did  he,  the  said  James 
Haviland^  in  default  thereof  surrender  himself  to  the  jail  of  said 
county,  but  therein  wholly  failed  and  made  default;  whereby  the  said 
writing  obligatory  became  forfeited,  and  thereby  an  action  hath 
accrued  to  the  plaintiff  to  demand  and  have  of  and  from  the  defend- 
ants the  sum  of  six  hundred  dollars  above  demanded,  yet  the  defend- 
ants, although  often  requested  to  do  so,  have  not  as  yet  paid  the 
said  sum  of  six  hundred  dollars,  or  any  part  thereof,  to  the  plaintif , 
but  to  pay  the  same  to  him  have  hitherto  wholly  refused  and  still  do 
refuse;  to  the  damage  of  the  plaintiff  of  Jive  hundred  dollars,  and 
thereupon  he  brings  suit,  etc.  [(^Signature  of  Attorney,)] 

4.  Bond  to  Support  Plaintiff  and  Pay  his  Debts. 

FonnNo.  4548. 

(Mass.  Pub.  St.  (1883),  c  167,  g  94.) 
John  Doe    )  jfij^lesex  Snp.  Ct. 
Rici^dioe  S  P^2ii«^^ff*s  Declaration. 

And  the  plaintiff  says  that  the  defendant  executed  to  him  a  bond,^ 
a  copy  whereof  is  hereto  annexed : 

And  the  plaintiff  says  he  owed  to  one  John  Smith  the  sum  of  one 
hundred  dollars  on  a  promissory  note  (describing  if)  which  the  defend- 
ant neglects  to  pay: 

Also  that  he  owed  to  one  Franh  Ray  one  hundred  dollars,  according 
to  the  account  hereto  annexed,  which  the  defendant  neglects  to  pay: 

Also  that  the  defendant  neglects  to  provide  cloUiing  for  the 
plaintiff. 

And  the  plaintiff  has  requested  the  defendant  to  pay  said  debts 
and  provide  for  his  support  as  mentioned  in  said  bond.' 

By  Oliver  Elsworth^  his  attorney. 

1.  The  aTcnnent  that  defendant  exe-  a  This  clanse  need   be   used  only 

cnted  to  plaintiff  a  bond  implies  a  de-  wheie  proof  of  the  request  is  neccs- 

liyery  and  is  good.    Goodyear  Dental  sary. 
Vulcanite  Co.  9.  Bacon,  148  Mass.  541. 
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BONDS  AND  UNDERTAKINGS  ON 
APPEAL  AND  ERROR. 

I.  BOND  OF  APPELLANT,  836. 
1.  In  Geturaly  836. 
9.    To  Stay  ProceedingSy  842. 

a.  To  Supreme  Court  or  Court  of  Appeals^  84a. 
i)  From  Chancery  Courts  842. 
'2)  From  Circuit  Courts  847. 

From  City  Courts  865. 
From  County  Courts  866. 
From  District  Court^  868. 
From  Probate  Courts  877. 
From  Superior  Courts  877. 
[8)  From  Supreme  Courts  879. 

b.  To  Circuit  Court,  881. 
i)  From  County  Court ,  881. 

From  Court  of  Common  Plec^,  883. 
From  Justice  of  the  Peace,  884. 
i)  Generally,  884. 

In  Forcible    Entry  and  Unlawful  Detaimr 
Cases,  892. 
(4)  From  Probate  Court,  894. 
€•  To  County  Court  from  Justice*  s  Court,  897. 


(')  Generally,  89J. 


n 


% 


(2)  In  Forcible  Entry  and  Detaimr  Cases,  899. 

d.  To  Court  of  Common  Fleets,  900. 

e.  To  District  Court,  901. 
From  County  Court,  901. 
From  Justice  of  the  Peace,  903. 

'a)  Generally,  903. 

Ji)  In  Forcible  Entry  and  Detainer  Cases,  904. 

(3)  From  Probate  Court,go6  . 

f.  To  Superior  Court  from  Justice's  Court,  909. 
8.  For  Costs,  911. 

IL  ^  BOND  OF  PLAINTIFF  IN  ERROR,  916. 
1.   In  General,  917. 
«.   From  Supreme  Court  or  Court  of  Appeals^  918. 

III.  UNDERTAKING  OF  APPELLANT  OR  PLAINTIFF  IN  ERROR,  924. 
1.  In  General,  924. 
».    To  Supreme  Court  or  Court  of  Appecds,  924. 

a.  From  Appellate  Division  of  Supreme  Court,  925. 
(\)  To  Perfect  Appeal— For  Costs,  925. 
(2)  To  Stay  Execution  —  Money  Judgment,  ^26, 
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b.  From  Circuit  Caurt^  928. 

^i^  For  Costs  and  Damages^  928. 
S  For  Cosis^  Damages  and  Disbursements^  939. 

'31  From  Money  Judgment ^  929. 

41  From  Personal  Property  Judgment^  930. 

^5)  From  Real  Property  Judgment^  i)^\. 
€.  From  Court  of  Common  Pleas^  932. 
d*  From  District  Courts  932. 

i^  For  CostSy  932. 
1  For  Costs  and  Damages  on  Appeal  from  Order ^  PSS* 

'3)  From  Money  Judgment^  933. 

4 S  From  Judgment  Directing  DeUoery  of  Documents^  934' 

[5)  From  Judgment  Directing  Execution  of  Comfeyancit 

935. 

(6)  From  Real  Property  Judgmeftt^  9J5. 

e.  From  Probate  Courts  936. 

f.  From  Superior  Courts  936. 


{i\  For  Costs  and  DamageSj  936, 


From  Judgment    or  Order  DirecHsm   Payment  iff 
Money y  940. 

(3)  From  Judgment  or  Order  Directing  Delivery  of  Docu^ 

ments^  944* 

(4)  From  Judgment  or  Order  Relating  to  Real  Property^ 

945. 
g.  From  Municipal  Courts  946. 

S.  To  Appellate  Division  of  Supreme  Courts  947. 

a    From  County  Courts  947. 

CC\  Generally^  947. 

(2)  From  Judgment  in  Replevin^  948. 

*.  From  Supreme  Court,  949. 

i)  To  Stay  Proceedings  Generally,  949. 

Where  there  is  an  Order  Requiring  Security^  950. 

From  a  Judgment  Directing  Pigment  of  Mon^  i» 

Fixed  Instalments,  951. 

From  a  Judgment  in  Ejectment,  952. 

From  Decree  in  Foreclosure,  953. 

e.  From  Surrogate's  Court,  953. 

4.  To  Circuit  Court,  955. 

a.  From  County  Court,  955. 

b.  From  Justice's  Court,  956. 

(i\  Generally,  956. 
(2)  In  Replevin,  958. 

5.  To  Court  of  Common  Pleas  from  Justice* s  Court,  959. 

6.  To  County  Court  from  Justice's  Court,  961. 

a.  From  Money  Judgment,  961. 

b.  From  Final  Order  in  Summary  Procee£ngs  to  Stay  B^^^^ 

tion  of  Warrant  against  Tenant,  962. 

c.  From  Final  Order  in  Proceeding  against  Estrays^  963* 
f.  To  District  Court, ^6^  . 

a.  From  Commissioners  to  Condemn  Land^  966. 

b.  From  County  Surveyor,  966. 
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c.  From  Justice* s  Courts  967. 
i\\  Generally^  967, 

(2)  In  Forcible  Entry  and  Detainer  Cases^  97a 
•.   To  Superior  Court  from  Justice* s  Caurty  971. 

a.  For  Costs y  971. 

b.  From  Money  Judgmeniy  973. 

c.  From  Personal  Property  Judgment^  975. 

d.  From  Judgment  Diruting  Delivery  of  Possession  cf  Rial 

Property,  975. 

IV.  BEG06NIZANCES»977. 
1.  OnAppealy  977. 

a.    To  Supreme  Court  or  Court  of  Appeals^  977, 
{\\  From  Circuit  Court,  978. 
{2)  From  Common  Plecu,  Superior  Court  or  City  Couri^ 

979. 

(3)  From  District  Court,  981. 

i.   To  Circuit  Court  from  Justice  of  the  Peace,  983. 
(i\  Generally,  983. 
(2)  In  Forcible  Entry  and  Detainer,  984. 


(a)  By  Complainant,  984. 
lb)  By 


Defendant,  985. 
e.   To  Common  Pleas  from  Justice  of  the  Peace,  985. 

d.  To  County  Court,  986. 

^i^  From  City  Court,  986. 

^2}  From  Justice  of  the  Peace,  986. 

e.  To  GenercU  Quarter  Sessions  from  Justice  of  the  Peace^ 

987. 

f.  To  Superior  Court  from  Justice  of  the  Peace,  988. 
9«  On  Error  —  From  Supreme  Court  to  Common  Pleas,  989. 

V.  IN  CRIMINAL  CASES,  990. 
1.  From  Circuit  Court,  990. 

a.   To  Supreme  Court,  991. 

3.   To  United  States  Circuit  Court  of  Appeals,  992. 
9.  From  County  Court  to  Circuit  or  City  Court,  993. 
8.  From  District  or  County  Court  to  Court  of  Criminal  Appeals^  993.' 
4.  From  Justice* s  Court,  995. 

a.  To  Circuit  Court,  995. 


^i^  Generally,  995. 


In  Proceedings  to  Keep  the  Pecue,  997, 

b.  To  County  Court,  998. 

c.  To  District  Court,  1000. 

d.  To  Superior  Court,  1002. 

0.  From  Municipal  Court  to  Superior  Court,  1004. 
e.  From  Police  Court  to  District  Court,  1005. 

7.  From  Police-  Magistrate's  Court  to  County  Court,  1006 

8.  From  Recorder's  Court  to  County  Court,  1007. 
8.  From  Superior  Court,  1008. 

a.  To  Supreme  Court,  1008. 

b.  To  Supreme  Judicial  Court,  1008. 

VL  DBPOSTT  in  lieu  of  bond  or  UNDERTAKDia,  1009. 
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VII.  WAIVER  OF  DEPOSIT^  BOND  OR  UNDERTAKIMO,  1009. 

VIIL  APPEAL  IN  FORMA  PAUPERIS^  loio. 
1.  Affidavit^  loio. 
9.  Certificate  of  Counsel^  loii. 
8.   Order y  1012. 

IX.  PETITION  FOR  LEAVE  TO  FILE  UNDERTAKING  AFTER  EXPI- 

RATION OF  TIME,  1012. 

X.  AMENDED  OR  ADDITIONAL  BONDS  AND  UNDERTAKINOS,  1013. 

1.  Notice  of  Motion  for  Additional  Security y  10 13. 
».   Order  for  Additional  Security^  1014. 

XL  UNDERTAKING  BT  RESPONDENT  TO  ENFORCE  JUDGMENT  DES- 
PITE APPEAL,  1014. 

1.  In  Actions  to  Recover  Money^  1014. 
%.  In  Actions  to  Recover  Property ^  1015. 

CROSS-REFERENCES. 

Actions  on,  see  the  title  BONDS  AND  UNDERTAKINGS  {AC- 

TIONS  ON),  ante,  p.  596  et  seq. 
For  other  Supersedeas  Bonds  and  Uudertakings,  see  the  title  ST  A  Y  OP 

PROCEEDINGS. 
For  Pleading  and  Practice  connected  with  this  subject,  see  1  Encyclo- 

PiEDiA  OF  Pleading  and  Practice  963. 
See  also  GENERAL  INDEX  to  this  work, 

L  BOND  OF  APPELLANT.^ 

1 .  In  General.^ 

Form  No.  4549. 
(Caption.)^ 

Know  all  men  by  these  presents,  that  we  {name  of  prin- 
cipal    obligor),      principal,*    and      {names    of   surety    or     sureties), 

1.  DeflnitioiL — An  appeal  bond  is  a  peal  should  unite  in  giving  the  bond, 

specialty   under  seal.     Anderson's   L.  i  Encyc.  of  PI.  and  Pr.  968. 

Diet.  65.  According   to  the  provisions  of  the 

8.  VeoMiity  for  Bond.  —  Neither   the  various  statutes  the  bond  must  be  exe- 

lower  court  nor  the  appellate  court  can  cuted  by  the  following  persons  as  prin- 

dispense  with  the  security  provided  for  cipal  obligor: 

in  cases  of  appeal.  And  a  security  of  a  By  the  apoellant :  Alabama,  —  Civ. 

different  character  from  that  named  in  Code  (1886),  §§  588,   3399,   3623,  3624, 

the  statute  should  not  be  accepted,     i  3644.     Arkansas,  —  Sand.   &    H.    Dig. 

Encyc.  of  PI.  and  Pr.  966.  (1894),  §1046.    Colorado, — Mills' Anno. 

3.  Caption.  —  Neither  the  venue  nor  Stot.  (1891),  §  2679.  District  of  Colum- 
the  title  of  court  and  cause  is  ordinarily  Ha,  —  Rev.  Rules  of  Ct.  of  App.  Na 
necessary,  but  the  caption,  when  used,  X.,  §  3;  i  App.  Cas.  (Colo.),  p.  xiv. 
should  conform  to  the  style  of  the  par-  Illinois, — Starr  &  Curt.  Anno.  Stau 
ticular  jurisdiction.  (1896),    p.  3094,  par.    68;  p.    345,  par. 

4.  Principal  Obligor.  —  An  appeal  bond  124.  Iowa,  —  Miller's  Rev.  Code  (1888), 
must  be  given  in  the  name  of  the  party  §§  716,  960,  3186.  Kansas,  —  Gen.  Stat, 
to  the  suit,  or  his  legal  representatives.  (1889),  §§  1649,  2977>  3824,  4973.  Kff*^ 
I  Encyc.  of  PI.  and  Pr.  968.  lucky,  —  Bullitt's  Civ.   Code  (1895).   § 

Coparties  united  in  interest  and  par-  748.  Louisiana,  —  Garland's  Rev.  Code 
ties  allowed  to  come  in  and  join  on  ap-    (1894),    §    575.     Maine,  —  Rev.     Sut. 
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(1883),   c  63,  g  34,  c.  66,  g  13.    Mary-  Encyc.  of  PI.  and  Pr.  968.    Under  vari- 

latui,  —  Pub.    Gen.    Laws    (1894),   art.  ons  statutes  the  following  parties  are 

5«  §§  38,   51,  67,  79,  89;  Laws  (1890),  exempted  from  giving  the  bond: 

p.  27,  c.  32  ;  Rules  of  Ct.  of  App.  No.  Boards  of  education,    W.    Va.  Code 

23.      Michigan,  —  How.    Anno.     Stat.  (1887),  c.  50,  g  165. 

iSupp.  i89c^,  §  3064;  Acts  (1893),  p.  42,  CharitahU  corporations,     Starr  &   C. 

\  39;  Acts  (1893),  p.    106,  §  17;  How.  Anno.  Stat.  111.  (1896),  p.  3100,  par.  73. 

Anno.  Stat.  (Supp.  1890),  §  5130;  How.  Child  or  next  friend.     Me.  Rev.  Stat. 

Anno.  Stet.  (1882),  §g  6738,  6780,  7000,  (1883),  c.  67,  g  36. 

8055,8057^,3100,3073,2685,1253,8270,  City.    Starr  &  C.   Anno.   Stat.    111. 

5908,   1375.     Minnesota, — Stat.  (1894),  (1896),  p.  3100,  par.   72;  How.  Anno. 

§g  192,   1254,    1492,   1911,   2364,   4668,  Stat.  Mich.  (Supp.),  g  3064  n.;  Hill's 

5076,  6120,  6141,  6143,  6144,  6146,  7765;  Anno.  Stat.  Wash.(i89i),§  1631;  Wash. 

Laws  (1895),  c.  54;  c.  198,  g  12;  c.  228,  Laws  (1893),  c.  61,  g  6. 

^21.  Mississippi, — Anno.  Code  (1892),  County,     Starr  &  C.  Anno.  Stat.  III. 

i^§49t  5if  8x>  ^2}  8^1  87;  Laws  (1896),  c.  (1896),  p.  3100,  par.  72;   Hill's  Anno. 

90.    A^^^r^ria.  —  Consol.  Stat.  (1893),  g  Stat.  Wash.  (1891),  g  1631;  Wash.  Laws 

1 116;  Supreme  Ct.  Rules  No.  13;  58  N.  (1893),  c.  61,  g  6. 

W.  Rep.,  p.  V.  Newfersey,—G^n,StaX,  County  court,     W.   Va.   Code   (1887), 

(1895),   p.   279,  g  52Q.     New  Mexico,  —  c.  50,  g  165. 

Comp.  Laws  (1884),  gg  353,  2390.    Ohio,  Defendants  in  criminal  case.     Wash. 

—  Rev.  Stat.  (1894),  §g  1484. 4463, 4533.  Laws  (1893),  c.  61,  g  6. 

4575,  4627,  4689,  4697,  4857,  5230.  Okla-  District.     W.  Va.  Code  (1887),  c.  50, 

homa.  —  Stat.   (1893),    §§  1488,    1489.  g  165. 

Pennsylvania, —  Laws  (1895),  p.  218,  g  8.  Educational  corporations.     Starr  &  C. 

Tennessee,  —  Code    (1896),   g^  4894   to  Anno.  Stat.  111.  (1896),  p.  3100,  par.  72; 

4897.     Texas,  —  Rev.  Stat.  (1895),  arts.  How.  Anno.  Stat.  Mich.   (Supp.  1890), 

1400,  1404,  1670,  3256,  2534.      Vermont,  g  5131. 

—  Stat.  (1894),  gg  520,  2087.  Virginia, —  Executors  and  administrators,  I 
Code  (1887),  gg  3081,  3456.    Washington,  Encyc.  of  PI.  and  Pr.   968;  Kan.  Gen. 

—  Hill's  Anno.  Stat.  {1891),  gg  298, 1631,  Stat.  (1889),  g  2977;  Minn.  Stat.  (1894), 
1879.  PVest  Virginia. —  Code  (1BS7),  c,  g4668;  Mo.  Rev.  Sut,  (1889),  §  388; 
50,^164.  Neb.  Consol.  Stat.  (1893),  g  11 16;  N. 

By  appellant  or  some  one  for  him:  Mex.  Comp.  Laws  (1884),  g  1287;  Ohio 

Aladama,  — Civ,   Code  (1886),  g  3623.  Rev.  Stat.  (1894),  gg  5228,  6408;  Tex. 

Arhansas.  —  S&nd.  &   H.    Dig.  (1894),  Rev.  Stat.  (1895),  arts.  1407,  1408,2257; 

?443i,    subs.   3.      Minnesota.  —  Stat.  Va.  Code  (1887),  §  3470;  W.  Va.  Code 

1894),  g  6142.     Missouri.  —  Rev.  Sut.  (1887),  c.  135,  g  14. 

(1889),  ^  288,  447.    Newfersey,  —  Gen.  Guardians    and   trustees.     Irving    v. 

Stat.  (1895),  p.  1880,  g  81.     Rhode  IsL  Melton,  27  Ga.  330;  Minn.  Sut  (1894), 

tfi»</.  — Gen.  Laws  (1896),  c.   248,  g  i;  g4668;  Ohio  Rev.  Stat.  (1894),  gg  5228, 

c.   250,  g  8.     Virginia.  —  Code  (1887),  4689,  6408;  Neb.   Consol.  Stot.  ^1893), 

§  3470.      Washington.  —  Hill's    Anno,  g  1116;   Tex.   Rev.  Stat.  (1895},   arts. 

Stat.  (i89i),g  1879;  Laws  (1893),  c.  61,  1407,  1408;  Va.  Code  (1887),  g  3470;  W. 

gg  6,  7.      West  Virginia.  —Code (1887),  Va.  Code  (1887),  c.  135,  g  14. 

c.  135,  g  14.  Highway  commissioners.    How.  Anno. 

By  appellant  or  his  agent  or  attor-  Stat.  Mich.  (1882),  g  1375. 

ney:      Colorado. — Mill's    Anno.    Code  Idiots.     Ohio  Rev.  Stat.  (1894),  g  4689. 

(1896),  §388.   i!/i«»^j<7/a.  —  Stat.  (1894),  Lunatics.      Ohio    Rev.   Stat.   (1894), 

g     5068.       Nebraska,  —  Supreme      Ct.  g  4689. 

Rules  No.   13  ;    58  N.    W.  Rep.  p.   v.  Married  women,      Ala.    Civ.    Code 

New  Mexico. — Comp.  Laws  (1884),  gg  (1886),  g  329;  How.  Anno.  Stat.  Mich. 

1208,  2441.  (Supp.  1890),  g  6293a. 

By  relator:  Nebraska.  —  Supreme  Ct.  Minors,       Ohio    Rev.    Stat.    (1894), 

Rules  No.  13,  58  N.  W.  Rep.,  p.  v.  g  4689. 

Ezaoation  of  Bond  by  agent,  for  the  Municipality,    Kan.  Gen.  Sut.  (1889), 

law  relating  to,  see  i  Encyc.  of  PI.  and  g  4973. 

Pr.  976,  977.  Penal   and   reformatory   institutions. 

What    Porsons   aro    by   Btetnte    Ex-  Starr  &  C.  Anno.  Stat.   111.  (1896),  p. 

empted.  —  Ordinarily  no  appeal  bond  is  3100,  par.  72. 

required  of  the  state,  public  corpora-  Public  corporations,    i  Encyc.  of  PL 

tions,  executors  or  administrators,      i  and  Pr.  968. 
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aureties,^     are      held     and      firmly     oouad     unto      {name     9f 

PuhHc  ojfUers.    Starr   &    C.   Anno.  gS  2>  3;   '  App.   Cas.   D.  C,  p.  zhr. 

Stat.  111.  (1896),  S  3x00,  par.  73.  Michigan,  —  How.  Anno.  Stat.   (1S82), 

School  district.      Starr  ft   C.    Anno,  g  ^^Tp-     Minnesota,  —  Laws  (1895),  c 

Stat.  111.  (1896),  g  3x00,  par.  72;  Wash.  328,  |  21.    Hhode  Island,  ^Gea,  Laws 

Laws  (1893).  c.  61,  %  6:  Hill's  Anno.  (1896),  c  248.  %  i. 

Stat.  Wash.  (1891),  8  1631.  "Sureties."      /<7imi.  —  Miller's    Rev. 

Sute,  United  Sutes,  District  of  Co-  Code  (1888),  $  960;  Stat.  (1894),  gg  192, 

lumbia.     i  Encyc.  of  PI.  and  Pr.  968;  1911,6142.     Mississippi, — Anno.  Code 

Starr  &  C.  Anno.  Stat.  111.  (1896),  p.  (1892),  g  87.     Ohio,  —  Rev.  Stat.  (1894). 

3100,  g  72;  Rules  of  Ct.  of  App.  of  Dist.  g  5228.      Tennessee.  —  Code  (i89i5),  ^ 

Colo.  IX.,  gg  2,  3;  I  App.  Cas.   Dist.  4894-4897.     Vermont. — StaL  (1894),^ 

Colo.,  p.  xiv;  Mich.  Acts  (1893),  p.  387,  520,  2087. 

£67;  Okta.  Rules  of  Prac.  in  Supreme  **  Sufficient  surety."  OA^r^z^.^  Mill's 

Ct.   No.   II.;    Tex.  Rev.  Stat   (X895),  Anno.  Code  (1896),  gg  388,  4X>2,  4060. 

arts.    1407,    1408;    Hill's   Anno.   Stat.  Illinois. — Surr  ft  C.  Anno.  Stat  (X896X 

Wash.    (1891),    g   1631;    Wash.    Laws  p.  3004,  par.  68.     Kansas, — Gen.  Stat. 

(1893),  c  61,  §  6.  (1889),    gg    1649,    3824.      Michigan.-^ 

Town,    Wash.  Laws  (1893),  c  6x,g6;  How.  Anno.  Stat.  (1882),  g  5908.     Mis- 

W.  Va.  Code  {1887),  c.  50,  g  165.  «Vj»>^i.— Anno.    Code    (X892),    g    82. 

Village.     Starr  ft  C.  Anno.  Stat.  111.  Ohio.  —  Rev.  Stat.  (1894),  gg  X484.  4689, 

(1896),   p.  3100,  par.   72;  p.   787,  par.  4697.     Pennsylvania,  —  Laws  (1895),  p. 

183;  How.   Anno.   Stat.    Mich.  (Supp.  218.  g  8. 

1890),  3064x1;  W.  Va.  Code  (1887),  c.  50,  **Good  and  sufficient  surety."*    Mim- 

g  165.  nesota,  —  Laws   (1895),  c.  54.     Ohio. — 

1.  Bnvatiss.  —  The  requirements  relat-  Rev.  Stat.  (1894),  g  4627. 

ing  to  sureties  on  the  bond  are  varied,  **  Sufficient    surety     or     sureties." 

as  wilt  appear  from  the  following  list  Michigan,  —  How.  Anno.  Stat.  (1882), 

of  statutory  provisions:  |  1253.     Rhode   Island,  —  Gen.    Laws 

"Security.^'     A^ww.  —  Miller's   Rev.  (1896),  c.  250,  g  8. 

Code    (1888),    g    3016.     Maryland,-^  ''Sufficient   sureties."    Maryland, -^ 

Laws  (1890),  p.   27,   c.  32;  Pub.  Gen.  Pub.  Gen.   Laws  (1894),  art.   5,  g  51. 

Laws    (1894),    art.    5,   §    79.     Minne-  Michigan,  —  How.  Anno.   Stat.  (1882), 

»A».— Stat.  (1894),  g  2364.     Tennessee.-^  g  6738;  Acts   (1893),  p.  42,  §39.     Mim^ 

Code  (1896),  g 4872.      Virginia,^ Code  i»^j^Aj.  —  Stat.   (1894),  g  4668.      Missis- 

(1887),  3081.  «>^*.— -Anno.  Code  (1892),  ggsr,  61, 

*' Good  security."    Tennessee, — Code  81,  86,  87.     Ohio,  —  Rev.  Stat.  (1891), 

(1896),  g  4872.      PVest  Virginia, --•  Code  g  4689.      PVashington,  —  Hiirs    Anna 

(1887),  c.  50,  8  164.  Stat.  (1891),  g  1879. 

"  Sufficient  security."    //ew  Mexico.  **  At  least  one  good  and  sufficient 

—  Comp.  Laws  (1884),  gg  353,  1208.  surety."    Kansas, — Gen.  Stat.  (1889), 
"Approved  and  sufficient  security."  g4973. 

Maryland, — Pub.   Gen.    Laws  (1894),  * 'One  or  more  sureties."    Minnesota, 

art.  5,  g  89.  —  Stat.    (1894),    g  5068.      Nebrasha.  — 

•*  Good  and  solvent  security."  Louisi-  Supreme  Ct.  Rules  No.  13;  58  N.  W. 

ana. —  Garland's  Rev.  Code  (1894),  §575.  Rep.,   p.   V.     N'ew  Mexico,  —  Comp. 

**  Security  fixed  by  court."    Illinois,  Laws  (1884),   §2390.       IVashingion. — 

—  Starr  ft  C.  Anno.  Stat.  (1896),  p.  Hill's  Anno.  Stat.  (1891),  gg298,  1631. 
345,  par.  124.  Kansas. — Gen.  Stat.  "One  or  more  sufficient  sureties." 
(1889),  §  2977.  Maine.  —  Rev.  Stat.  Arkansas. — Sand.  &  H.  Dig.  (1894), 
(1883),  c.  102,  g  2,  c.  63,  g  24,  c.  66,  g  12.  gg  1046,  4431,  subs.  3.  Kansas,  —  Gen. 
Maryland.  —  Pub.  Gen.  Laws  (1894),  Stat.  (1889),  §4652.  Kentucky. — Bul- 
art.  5,  g  7;  Rules  of  Ct.  of  App.  No.  23;  litt's  Rev.  Code  (1895),  g748.  Masse- 
Pub.  Gen.  Laws  (1894),  art.  5,  gg  f^K/^/Zlf.  —  Pub.  Stat.  (1887),  c.  187,  §5. 
38,  67.  Michigan.  —  How.  Anno.  Stat.  Michigan.  —  How.  Anno.  Stat.  (Supp. 
(1882),  gg  2685, 6780.  Missouri,  —  Rev.  i8go),  §7000.  Washington.  —  Laws 
Stat.  (1889),  §g  288,  447.  (1893).   c    6i,Jg6,   7,  8^;  Hill's  Anno. 

**  Surety."    Minnesota.  —  Stat.  (1894),  Stat.  (1891),  g  568. 

g  1254:  Laws  (1895),  c.  198,  g  12.  **One  or  more  good   and   sufficient 

**  Surety  or  sureties."    District  of  Co-  sureties."     Ohio.  —  Rev.    Stat.  (X894). 

lumHa,  —  Rules  of  Ct.  of  App.  No.  IX.,  g  1484. 
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MigeeY  fiaiMii^xa  the  above  entitled  action,  in  the  sum  of  (amount  of 
penalty)  dollar%^  lawful  money  of  the  United  States,  to  be  paid  unto 


"Two  sureties."    Minnes0ta.'^%\»x.  Payable  to  "appellee.*'     Arkansas, 

(1894),  8  6146.  ^Sand.    &    H.    Dig.    (1894),  g  1046. 

**  Two  good  and  Bttftdeot  luretiet.'*  Colorado, —  yiWV^  Anno.   Code  (1896), 

Aiabama,-^Civ,   Code   (x886X  g  3644-  §8   3B8,  48^.     /iWK>.  —  Miller's    Rev. 

Michigan,  —  How.  Anno.  Stat  (Supp.  Code  <i888),   §  3186.     Kansas,  —  Gen. 

X890).  g  5130.  Minmsoia,  —  Stat.  (1894).  ^^^*     (1B89),     g  3834.      Kentucky,  — 

§  6xao.     OibV.-^ReT.    Stau  (1894).  ^  Bullitt's  Civ.  Code  (1895),  §  748.    Texas, 

4533. 4575-  "^  R«^-  Stat.  (X89SX  aru.  1400,  1404. 

" Two respoQsibU ireeholders secari-  Payable    to  "city."      Minnesota,-^ 

ties."  New  Jersty,  ^  Gen.  Stat.  (x895)»  Laws  (1895),  c.  2a8,  gai.    Rhode  Island, 

p.  279,  §  539.  —  Laws (1896),  8  248.  §  I. 

"  At  least  two  sureties."    Minnesota,  Payable  to  **  claimant"     Maine,  — 

—Stat  (1894),  g  614X  etseo.  Rev.  Stat.  (1883),  c  66,  g  12. 

"At  least  two  freehold  securities."  Payable  to  "clerk."      Louisiana,^ 

J[fmiMcaiki.-^$ut  (1894).  §7765.  Garland's  Rev.  Code  of  Proc  (1894). 

"  At   least  two  sufficient  sureties."  §  575* 

OMo, — Rev.  Stat  (1894),  g  4463.    OklO'  Payable  to   "  county."      Kansas,  -> 

koma,  —  Sut  (1893),  g  X488.  Gen.  Stat  (1889),  g  1649.  Washington 

"  At  least  two  good  sufficient  sure-  —Hill's  Anno.  Stot(i 891),  g  298. 

ties."    Washington,-^  Hill's  Anno.  Sut  Payable  to  "  county  judge."      Texas. 

(1891),  §  1879.  — Rev.  Stat  (1895),  art.  2256. 

" Two  or  more  sureties."  Mitmesota,  Piiyable     to    "court    of    probate." 

—  Stat  (1894),  g  1492.  Rhode  Iskmd,  —  Gen.    Laws  (1896),  c 

"  Two  or  aaore  sufficient  sureties."  248,  g  i. 

Michigan.  ^^  Horn,  Anno,  Stat  (Supp.  Payable  to  "municipal  corporation.'* 

Z890X     g    7000.     Mississippi,  —  Laws  Vermont.  —  Stat  (1894),  g  520. 

(1896),  c  90;  Anno.  Code  (1892),  g  49.  Payable  to  "  opposite  party."     Min> 

Texas.  —  Rev.  Stat.  (1895),  art.  1400.  nesota.  —Stat  (1894),  g  192.  Mississippi. 

"  Two  or  more  good  and  sufficient  —  Laws    (1896),    c.    90;    Anno.    Cfode 

sureties."    Nebraska,  —  Consol.    Sut  (1892),  gg  49,  81,  82. 

(1893)*     g    m6-     TVxox.— Rev.     Stat  Payable  to  "probate  judge."    Ala-^ 

(1895),  arts.  Z404.  1670,  2256,  2534.  bama.^  Civ,  Code  (1886),  g  3644. 

1.  Obliges.  —  The  bond  must  be  pay-  Payable  to  "register."      Michigan. 

able  to  the  person  designated  by  statute,  —  Acts  (1893),  p.  42,  g  39. 

and  where  none  is    provided    for    it  Payable  to  "  state.' V^/o^ivmi.  —  Civ. 

should  be  made  payable  to  the  appellee.  Code  ( 1886X  g  588.     Michigan, —  How. 

X  Encyc  of  PI.  and  Pr.  970.  Anno.  Stat.  (Supp.  1890),  g  5130.     Min- 

AU  parties  to  the  appeal  should  be  nesota,  —  Laws    (1895),   c.   ig3,   g    Z2 ; 

made  joint  obligees  in   the  bond,     i  Stat    (1894),  g    2364.      Mississippi, — 

Encyc  of  PI.  and  Pr.  971.  Anno.  Code  (i892)[.  gg  54,  61,  80,  87. 

Payable  to  "adverse  party."     Ala-  Missouri,  —  Rev.   Stat    (1889),   S  447* 

bama,  ^Ciy,     Code     (1886),    gg  3399,  r^r«<?i»/. —Sut  (1894),  g  520.      Wash^ 

3623,  3624.    Arkansas,  —  Sand.   &   H.  ington,  -^  Hill's  Anno.   Stat.  (1891),   g 

Dig.  (1894),  84431.  subs.  3.     Illinois,^  1879, 

Starr  &  C.  Anno.  Stat.  (1896),  p.  3094,  Payable  to  "successful  part  v."  Iowa, 

par.  68.    Kansas,  —  Gen.  Stat  (1889),  gg  —  Miller's  Rev.  Code  (1888),  g  716. 

4652,4973.     Maine,  —  Rev.  Sut  (1883),  Payable  to  "  town.''     Rhode  Island, 

c.  66,  g  12.     Michigan,  —  How.  Anno.  — Laws  (1896),  c.  248,  g  z. 

Sut.  (1882),  gg  6780,  5908,  8270;   How.  Payable  to  "  village."    Minnesota. — 

Anno.  Stat  (Supp.  1890),  g  7000;  Acu  Sut  (1894),  g  1254. 

(1893),  p.  42,  g  39.     Minnesota,  —  Stat.  8.  Penalty.  —  Amount  fixed  by  court. 

(1894),   g    5068.      Mississippi. — Anno.  Alabama,  —  Civ.  Code  (1886),   §3400. 

Code    (1892),  g    51.      New  Mexico, —  District  0/ Columbia. — Rules  of  Ct.  of 

Comp.  Laws  (1884),  gg  Z2o8,  2194,  2390.  App.    No.    X.,   §4.       Illinois, — Starr 

O^u?.  —  Rev.  Stat  (1804X1^5231.  Rhode  &  C.  Anno.  Stat  (1896),  p.  345,   par. 

Island.  —  Gen.  Laws  (1890),  c.  250,  g  8.  124.       Kansas,  —  Gen.     Stat    (1889), 

Texas,  —  Rev.  Sut  (1895),  art  2534.  gg  2977,  4652.     Louisiana,  —  Garland's 

Virginia,  — Code  (1887),  gg  2720,  3081.  Rev.  Code  of  Proc.  (1894),  gg  574,  577. 

Washington,  —  Laws  (1893),  c.  61,  g  6.  Maine,  —  Rev.  Sut  (1883),  c.  102,  g  2; 
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the  said  {name  of  obligee)^  his  heirs,  executors,  admiaistrators  or 
assigns,  for  which  payment  well  and  truly  to  be  made  we  bind  our- 

c.  63,   §24;  c.   66,  §12.     Maryland.^  (1893),   c.   61,  S  6.       JVest  Virginia.— 

Pub.  Gen.  Laws  (1894),  art.  5,  §§  7,  28,  Code  (1887),  c.  50,  g  164. 

79;  Laws  (1890),  p.  27,  c.  32.     Massa^  Double  the  value  of  one  year's  rent 

ckusetts.  —  Pub.  Gen.  Sut.  (1882),  c.  187,  of  the  land.    Mississippi.  —  Anno.  Code 

^5.  Michigan. — How.  Anno.  Stat.  (1882),  (1892),  g  51. 

1^3100,  5908,  6738,  6780;  How.  Anno.  Double  the  amount  of  six  months' 

Stat.  (Supp.  1890),  §  3064/;  Public  Acts  salary.      Iowa.  —  Miller's    Rev.    Code 

(1893),  p.  43.  §  39.  P-  106,  ^  17.     Minne-  (1888).  §  716. 

sota.  —  Stat.  (1894),  §§  1254,  2364,4468,  Exceeding  by  one-half  the  amount 

6120.  6142,  6144;  Laws  (1895),  c.    198,  of  judgment.      Louisiana. — Garland's 

g  12,   c.   228,   §  21.    Missouri.  —  Rev.  Rev.  Code  Proc.  (1894),  §  575. 

Sut.  (1889),  §§  288,  447.     Nebraska,  —  Not  exceeding  the  value  of  the  prop> 

Consol.  Stat.  (1893),  §  11 16.   New  Mex-  erty  sought  to  be  appropriated.     Ohio. 

ico.  — Comp.  Laws  (1884),  §  1208.  Ohio.  —  Rev.  StaL  (1894),  §  4957. 

—  Rev.  Stat.  (1894),  gg  4463,  4533, 4575,  Not  less  than  appellant's  bond  as 
4627,  5230.  Oklahoma.  —  Stat.  (1893),  executor,  etc.  Alabama. — Civ.  Code 
g  1488.     Rhode   Island.  —  Gen.    Laws  (1886),  g  3644. 

(1896),  c.  248,  §  I.     Texas.  —  Rev.  Stat.  Not  less  than  judgment,  interest  and 

(1895),    art.    1400.       Virj^nia.  —  Code  costs.     Virginia. — Code  (1887),  g  3470. 

(1887),  g§  3081,  3456,  3470.    Washington.  Fifty  dolUrs.     Nebraska.  —  Supreme 

—Hill's  Anno.  Stat.  (1891),  g  1879;  Laws  Ct.  Rules.  No.  13;  58  N.  W.  Rep.,  p.  v. 

(1893),  c.  6t,  gg  6,  8,  9.    West  Virginia,  Not  less  than  fifty  dollars.     Kansas. 

—  Code  (1887),  c.  50,  g  164,  c,  135,  —Gen.  Sut.  (1889),  g  4973.  Michigan. 
g  14.  — How.  Anno.  Stat.  (Supp.  1890),  g  7000. 

Amount    sufficient     to     pay     costs.  One  hundred  dollars.    Mississippi.  — 

Alabama. —  Civ.  Code  (1886),  gg  3309,  Laws  { 1 896),  c.  90.     Ohio. — Rev.  Sut. 

3400.      Arkansas, — Sand.    &    H.   Dig.  (1894),  gg  1484,  4697.      Rhode  Island. — 

(1894),  g  4431,  subs.  3.     District  of  &-  Gen.  Laws  (1896),  c.  250,  §8.     Washing- 

lumbia, —  Rules    of    Ct.    of  App.   No.  /<?».— Hill's  Anno.  Sut.  ( 1 891),  g  1631. 

X.,g3.     AfliMflJ.- Gen.  Stat.  (1889),  g  West  Virginia.  —  Code    (1887),    c.    50, 

4973.    Mississippi. —  Anno.  Code  (l 892),  g  164. 

g  87.  Not  less  than  one  hundred  dollars. 

Amount  sufficient  to  pay  judgment,  lo^ba.  —  Miller's    Rev.    Code     (1888), 

damages  and  costs.    Arkaftsas. —  Sand,  g  3190.      Minnesota.  —  Sut.    (1894),  g 

&  H.    Dig.  (1894),  gg  1046,  4431,  subs.  IQII.    Mississippi. — Anno.  Code  (1892), 

3.     Minnesota.  — Sut.    (1894),   g   5068.  §981,  86.      Ohio.  —  Rtv.    Sut.   (1894), 

New    Mexico. — Comp.    Laws  (1884),  14689.      Washington.  —  Hill's    Anno, 

g  2390,  2436.  Stat.  (1891),  g  1879.      West  Virginia.— 

Double  the  amount  of  costs  accrued  Code  (1887),  c.  50,  g  164. 

and  likely  to  accrue.      Mississippi,  —  Two  hundred  dollars.     Michigan.  — 

Anno.  Code  (1892),  g  61.    Texas.  —  Rev.  How.  Anno.  Stat.  (Supp.  1890),  g  5130. 

Sut.  (1895),  art.  1400.  Not  less  than  two  hundred  dollars. 

Double  the  amount  of  judgment,  etc.  Washington.  —  Laws  (1893),    c.   61,  gg 

Alabama.—  Civ.   Code  (1886),  §§  588,  6,7. 

3400,  3623,  3624.    Iowa.  —  Millers  Rev.  At  least  two  hundred  and  fifty  dol- 

Code  (1888),  g  3190.     Kansas.  —  Gen.  lars.     Minnesota.  —  Stat.  (1894),  §6141. 

Stat.  (1889),  g  3824,  4652,  4973.     Mary-  Not  less  than  two  hundred  and  fifty 

land.  — ^^Pub.  Gen.  Laws  (1894),  art.  5,  dollars.     Minnesota.  —  Laws    (1895),  c. 

§§  5i»  89.      Michigan.  —  How.    Anno.  54. 

Stat!   (1882),  gg  1253,    8270.      Missis-  Not   more  than  three  hundred  dol- 

sippi.  —Anno.  Code  (1892),  gg49,  53.  56,  lars.     Ohio.  —  Rev.  Sut.  (1894),  g  4689. 

8 1 ,  82.     Newfersey.  —  Gen.  Sut.  (1895),  Washington.  —  Hill's  Anno.  Sut.  (1891), 

L279»  g  529.      New  Mexico.  —  Comp.  g  1879. 

ws  (1884),  g  2194.    Ohio. —  Rev.  Stat.  Not  less  than  three  hundred  dollars. 

(1894),  g  5230.     Pennsylvania. —  Laws  Michigan.  —  How.  Anno.   Sut.  (1882), 

(1895),    p.   218,     g   8.       Texas.  — Kev.  g  2685. 

Stat.  (1895),  arts.  1404,  1670.  Vermont. —  Five  hundred  dollars.     Minnesota,  — 

Stat.    (1894),    g    520.       Washington. —  Sut.  (1894),  g  7765.  Mississippi.  —  Laws 

Hill's  Anno.  Sut  (1891),  g  1631,  Laws  (1896),  c.  90. 
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selves,  our  heirs,  executors  and    administrators,  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  this  11th  day  of  August^  A.  D.  i8P7. 

The  condition  of  this  obligation  is  such  that,  Whereas,  the  said 
(name  of  principal  obligor)  has  taken  an  appeal  to  the  {name  of  courf) 
Court  of  the  State  of  {name  of  state)  from  (Here  describe  the  Judgment^ 
decree^  or  order ^^ 

Now,  therefore,  if  {here  set  out  the  condition  of  the  bond^  then  this 
obligation  shall  be  void,  otherwise  to  remain  in  full  force  and  virtue. 
Signed,  sealed  and  delivered ) 

in  the  presence  of  >  {Signatures ^^  and  seals  ^  of  obligors?^ 

{Names  of  witnesses,)         ) 

{Acknowledgment.)^  {Justification  of  sureties ^^ 

(Approval,)  ^ 

Not  more  than  five  hundred  dollars,  sometimes    required    to   be    acknowl- 

Mississippi.  —  Anno.  Code  (1893),  $$  86.  edged  by   rule   of   court    or  even   by 

Not  less  than  five  hundred  dollars,  statute,   as  in   New  York  Code    Civ. 

Minnesota,  —  Stat.  (1894),  gg  192,  1492.  Proc.,  §  810.    But  it  seems  that  a  judge 

Not  more  than  ten  thousand  dollars,  may   excuse  compliance  with  a   rule 

Louisiana, — Garland's   Rev.   Code  of  requiring  a  bond  to  be  acknowledged 

Proc.  (1894),  §  576.    Maryland.  —  Pub.  by  sureties.     Gale  v,  Seifert,  39  Minn. 

Gen.  Laws  (1894),  art.  5,  g  67  ;   Rules  171. 

of  Ct.  of  App. ,  No.  23.  6.  JoftiiLoation   of  Sorstits,    for    the 

Reasonable     amount.      Colorado,  —  forms  relating  to,  see  the  title  JusTiFi- 

Mill's  Anno.  Code  (1896),  §g  388,402,  cation  of  Sureties,  and  ffr/ra,  the  vari- 

406.    Illinois.  —  Starr  6.  C.  Anno.  Stat,  ous  forms  in  this  article. 

(1896),  p.  3094,  par.  68.  Iowa.  —  Miller's  7.  Approval. — By  assignee.    Missouri, 

Rev.  Code  (1888),  §  3190.    Tennessee, —  — Rev.  Stat.  (1889),  §  447. 

Code  (1896),  §§  4894-4897.  By  board  of  supervisors  or  its  chair- 

1.  Beooription  of  Judgmoat,  Order  or  man.  Minnesota, — Stat.  (1894),  §  1911. 
Doeroe.  —  The  bond  must  sufficiently  By  chancellor.  Mississippi,  —  Laws 
describe   the  judgment  or  order    ap-  (1896),  c.  90. 

pealed  from  to  identify  it.     i  Encyc.  of  By    clerk.      Alabama,  —  Civ.    Code 

PI.  and  Pr.  981.  (1886),    §§    3323,    3624.      Arkansas,^ 

2.  The  Condition  of  an  appeal  bond  Sand.  &  H.  Dig.  (1894),  §  1046.  Colo^ 
must  be  as  broad  as  the  statute,  and  rado,  —  Mill's  Anno.  Code  (1896),  §§388, 
include  all  the  essential  stipulations.  402.  Illinois. — Starr  &  C.  Anno.  Stat. 
I  Encyc.  of  PI.  and  Pr.  983.  For  the  (1896),  p.  3099,  par.  69.  Iowa.  —  Mil- 
proper  conditions  in  particular  in-  ler's  Rev.  Code  (1888),  §§  186,  3187. 
stances  see  the  forms  infra  in  this  Kansas,  —  Gen.  Stat.  (1889),  g§  1649, 
article.  3824.     Kentucky.  —  Bullitt's  Civ.  Code 

8.  flignatnro.  —  An  appeal  bond  may  (1895),  $  748.     Maryland.  —  Pub.  Gen. 

be  valid  without  appellant's  signature  Laws  (1888),  art.  5,  §  28;  art.  5,  §  52; 

unless  a  statute  expressly  requires  eze-  Laws  (1890),  p.  27,  c.  32.     Massachu" 

cution  by  appellant  himself.     All  joint  setts.  —  Pub.  La^s  (1882),  c.   187,  §  5. 

appellants  must  sign  where  the  statute  Michigan. — How.  Anno.  Stat.   (Supp. 

requires  execution   by  appellant.     As  1890),    gg    5130,   7000.      Minnesota,  — 

to  the   necessity  of   the  signatures  of  Stat.    (1894),   §    6142.      Mississippi.  — 

the  sureties,  the  .place  of  their  signa-  Anno.  Code  (1892),  §§44, 61.  Nebraska, 

tures,  the  time  of  signing,  and  exe-  — Supreme  Ct.  Rules  No.  13;  58  N.  W 

cution   in   blank,  see  i  Encyc.  of  PI.  Rep.,  p.  v;  Consol.  Stat.  (1893),  g  5145. 

and  Pr.  973-975.  New   Mexico,  —  Comp.    Laws    (1884), 

4.  SoaL  —  Bonds  are  ordinarily  re-  §§353,2194.  Ohio,  —  Rev.  Stat.  (1894), 
quired  to  be  sealed,  and  should  be,  §  4533.  Oklahoma,  —  Rules  of  Prac.  In 
unless  the  seal  is  dispensed  with  by  Supreme  Ct.  No.  IL  Rhode  Island,  -^ 
statute.    I  Encyc.  of  PI.  and  Pr.  ^^73.  Gen.  Laws  (1896),  c.  248,  §  i.     Texas, 

5.  Aeknowledgmont.  —  A  bond  is  not  — Rev.  Stat.  (1895),  arts.  1400,  1404, 
ordinarily    acknowledged,    but    it    is  2256.     Vermont. —  Stat  (1894),   g  520. 
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a.  To  stay  PfOM^dinfft* 

a.  Td  SQiMPWia  Court  or  Gout  of  AppoaH 

(1)   FHOM  CUANCBRY  COUKT. 
Form  No.  4550.* 

The  SUte  of  Alaboma, ) 
Jefferson  County.  X 
Know  all  men  by  tnese  presents,  that  we,  Richard Roe^  Seuroey 

rtV^'iiM.  — Code  (1887),  §3471.    Wash^  90.     Oi/^a^nM. -^  Stat  (1893),   |  1488. 

tflti^^.  —  Hill's  Anno.  Sut.  U891),  gg  ^/i^i^  Island, -^  Gvk.  Laws   (i8g6X  c 

a^,  1879.  a48.  g  1.      Virginia, --Co^e  (1887),  g 

By  county  auditor.     Iowa,  —  Miller's  3470*    IVaskington.  —  Hill's  Anno.  StaL 

Rev.  Code  (1888),  g  960.     Minnesota.  -^  (i8qi),  g   568.     West  Virginia,  —  Code 

Laws  (1895),  c.  $4.     O^^  —  Re^.  Slat.  (1887)*  «•  i35f  g  14. 

(i«94X  gg  4463»  4575,  4627.  4*89-  By  justice  of  the  peace.     Miekigan, 

By  coanty   commissionera.    Mimm§»  — How.     Anno.    Stat.    (Snpp.     1890), 

j«te.—-  Laws  <i895X  c.  54.  g  7000 ;     How.     Anno.     Sut.    (1883), 

By  court.     Cahrad^^WdX%  Anao.  gg9685,  3100,  5x30,  5068,  6xaa     MinMe- 

Code    (]896X  gg  388,  40t.     IlHnais.^  /«JS(i.— Stat. (1894),  g  1*54.     Missisnpfi. 

Surr  &  C.  Anno.  Stat.  (1896),  p.  3094,  —Anno.  Code  <i892),  ggSi,  81.    New 

par.   68.     Iowa.  —  Miller's  Rev.   Code  Mexieo. — Comp.    Laws  (1884),  gs39a 

(1888),  g  3187.    llar|^«4t  — Pub.  Gaa.  TVjtox.  —  Rev.  StaL  (1895),  arts.   1670, 

Laws  (1894),  art.  5,  g  28 ;  art.  5,  g  67;  3534.  Waskingtam.  —  Hill's  Anno.  Stau 

Rules  of  Ct.  of  App.,  No.  23.     Mieki^  (1891),  g  1631.      West  Virginia,'^  Code 

gan.  —  Pub.  Acts  (1893).   o.   4a.   g  39-  ^^7\  «•  50.  g  164. 

Minnesota.  —  Stal.  (1894),  ^  4668.    Mis-  By  justice,  mayor  or  poHcc  justice. 

sissippi. — Anno.    Code    (1892),    g  61.  ^MJMn>|^'.  ^-^  Anno.  Code  (189a),  gS?. 

Missouri.  —  Rev.    Stat.   (]889X   g  288.  By  the  probate  jud§^.    O^U^.— Kev. 

AV^roria.— Consol.      Stat.    (1893),     g  Sut. (1894),  g 4575. 

1x16.     New    Mexico,  —  Comp.      Laws  By  register.    Alabama, -^QXw.  Code 

(1884).    g     1208.     OAiV.  — Rev.      Sut-  (x886),  gg  3323,  3624. 

(X894),  gg  4857,  5330.    Pennsyhwnia,^-  By  township  treasnrer.   OJtio, —  Rev. 

Laws  (1895),  p.  ai8,  g  8.     Vermont.  —  SUt.  (1894),  gg  1484, 49^7. 

Sut.  (1894X  §  2087.     Virginia.^ Cod^  1.  Ala.   Civ.  Code  (x886>,  g  3623  et 

1887),  g  347a      West  Virginia.— Codm  seq. 

1887),  c.  135,  g  14.  t.  As  to  Pkinsipal  Oblifar,  see  js^a, 

By  court  commissioner.    Michigan,  p.  836,  note  4 

—  Pub.  Acts  (X893X  p.  42,  g  39-     How.  A  Bond  GItsb  by  a  Third  Fsmn  is  not 

Anno.  Sut.  (1882),  §  6738.  Minnesota.  —  the  bond  of  the  appellant,  and  for  want 

Sut.  (1894),  g  6148.  of  a  compliance  with  the  sutute  in  this 

By    judge.    Alabama,  —  Civ.    Code  respect  the  motion  to  dismiss  was  sus- 

(1886),  §§  588,  3323,  3624.     Colorado.  —  uined  in  Hardaway  v.  Biles,  x  Smed. 

Mills'  Anno.  Code  (1896),  g  402.    Dis^  &  M.  (Miss.)  657.     This  decision  was 

trict  of  Columbia. —  Rulcsof  Ct.  of  App.  under  the  sUtnte  requiring  an  apped 

No.  A.,  g3;  I  App.  Cas.  Dist.  Colo.,  p.  bond  to  be  executed  by  the  appellants 

xiv.      Iowa,  —  Miller's      Rev.     Code  as  a  condition  precedent  to  jurisdiction 

(1888),  g§  716,  3187.    Maryland. —  Laws  of  the  appellate  court. 

(1890),  p.  27,  g  32 ;   Pub.   Gen.  Laws  A  Ksnied  Wsmaa,  under  the  sutute 

(1888),    art.    5,   g   79;    art.    5,    g    52.  of  Alabasna  (Ala.  Civ.  Code,  g  3629), 

Massachusetts.  —  Pub.  Sut.    (1887),   c  need  not  give  an  appeal  bond  though 

i87»     g    5*       Michigan.  —  Pub.    Acts  the  appeal  affects  her  separate  esUte 

(1S93),  p.  106,  g  X7  ;  p.  42,  §  39;  How.  alone.     Ware  v.  McDonald,  62  Ala.  81; 

Anno.    Stat.    (1882),    gg    1253,    3064/,  Armstrong  v.  Nelson,  57  Ala.  556.    But 

590S,  6738,   6780.     Minnesota.  —  Laws  the  statute  does  not  apply  to  a  personal 

of  1895,  c.  54,  c  198,  §  12,  c.  228,  §  21;  judgment  against  her  for  the  recovery 

Sut.   (1894),  gS  192,  1492,  2364,  6142,  of  money.    Exp.  Tower  Mfg.  Co.,  X03 

6144.     Alississippi.  —  lMWS    (1896),    c.  Ala.  415. 
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Fleming  and  Thawtas  Young^  are  held  and  firmly  bound  imto  Tohn 
Do€^  in  the  sum  of  one  thousand^  dollars,  for  the  payment  of  which, 
well  and  tnily  to  be  made,  we  bind  ourselves,  and  each  of  us,  our 
heirs,  executors,  and  administrators,  jointly,  severally,  and  firmly,  by 
these  presents.  The  right  of  exemption  under  the  Constitution  and 
Laws  of  Alabama,  is  hereby  waived. 
Sealed  with  our  seals,  and  dated  this  the  first  day  of  July^  A.  D. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  at  the 
Jmiu  terra,  i8P7,  of  the  chancery  court,  at  Birmmgham^  holden  for 
the  sixietnth  district  of  the  narikwesUrn  chancery  division  of  said 
state,  the  said  Johm  Dae  received  a  decree  against  said  Richard 
Roe^  for  the  sum  of  four  hundred  dollars;  and  whereas,  the  said 
Richard  Roe  has  this  day  made  application  lor  ah  appeal  to  the 
supreme  court  of  the  state  of  Alabama  to  reverse  said  decree,  and 
also  for  a  supersedeas  for  the  execution  of  said  decree,  which  has 
been  granted  on  his  entering  into  this  bond.  Now  therefore,  if  the 
said  Richard  Roe  shall  prosecute  his  said  appeal  to  effect  and  if  he  fails 
therein  shall  pay  and  satisfy  such  decree  (or  Judgment^  or  decree  and 
judgmeni)  as  the  supreme  court  may  render  against  him  in  the  premises, 
then  this  obligation  to  be  null  and  void,  otherwise  to  remain  in  full 
force  and  e£fect.^ 

Richard  Roe  fi  (^'E.KCfi 

Harvey  Fleming,         f  seal 
Thomas  Young,  ^seal^ 

Taken  and  approved  this  1st  day  of  July^  z8P7. 

Robert  Rankitk,  Register.^ 

Form  No.  4551.* 

Know  all  men  by  these  presents,  that  we,  JohnDot^  as  principal, 

1.  At  to  IbolajritiM^  see  p.  858,  note  i.  no  case  to  exceed  one  thousand  dollars. 

t.  At  to  tbeObllgM,  see  p.  839,  note  i.  Ala.  Civ.  Code  (1887),  g  433. 

a.  At  to  Aaovat  of  Peialt^,  see  p.  839,  ArkuMM. —  Bond  on  appeal  from  chan- 

nole  3.  eery  court  to  supreme  court  like  that  on 

4.  ConiMoA.  —-The  ccmditk>n  <A  the  appeal  from  circuit  court  to  the  supreme 

above  bond  satisfies  the  requirements  court  set  out  in  Form  No.  4554,  infra, 

of  Ala.  Civ.  Code  (1886),  g  3694.     For  llovlda.  —  Appeals  in  chancery  are  a 

a  condition  set  out  in  full  in  a  bond  matter  of  right  (Fla.  Rev.  Stat.  (1892), 

on  writ  of  error  to  the  supreme  court  %  1455),  from  any  interlocutory  order, 

see  La  Tourette  v,  Baird,  Minor  (Ala.)  decision,   judgment  or  decree  of   the 

335.  drcuit  courts  when  sitting  as  courts  of 

6.  flignatnxok  —  See  Hadley  v,  Bryafs,  equity  (Fla.  Rev.  Stat.  (1892),  §  1457); 
58  Ala.  139.  but  an  appeal  to  act  as  a  supersedeas 

6l  8oal.  —  Necessity  for,  see  Ala.  Civ.  requires  a  bond    and  security   to   be 

Code  (1888),  §  1840.  given  as  provided  in  cases  of  writs  of 

7.  Approval.— See    p.   841,    note    7  error.     Fla.  Rev.  Stat.  (1892),  §  1458. 
The   approval    need    not  be  indorsed  See  infra^  Form  No.  4610. 

upon  the  bond.     Williams  v.  McConico,  8.  How.  Anno.   Stat.    Mich.    (1882), 

95  Ala.  538;  Hanawr.  Bailey,  83  Mich.  §6738.     See  also  precedent  in  Warner 

94.  V.  Cameron,  64  Mich.  185. 

In  Contoitod  Bleetton  Oaoeo,  on  appeal  9.  At  to   the   Prindpal   Obligor,  see 

from   chancery    court  to  the  supreme  snpra,  p.  836,  note  4.     Appellant  must 

court,  appeHant  must  give  security  for  file  the  bond.     How.  Anno.  Stat.  Mich. 

cost,  to  be  approved  by  the  register,  in  (1882),  §  6738.     That  an   attorney   or 
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and  Harvey  Fleming  and  Thomas  Yaung^  as  sureties,  are  held  and 
firmly  bound  unto  Richard  Roe^  in  the  sum  of  one  thousand  doWsLTS,^ 
lawful  money  of  the  United  States  of  America,  to  be  paid  to  the 
said  /ohn  Doe  or  to  his  certain  attorneys,  heirs,  executors,  adminis- 
trators and  assigns,  to  which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors,  administrators,  and  each 
and  every  of  them  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  \}ol\%  first  day  oi  July^  i8P7.* 
The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
above  named  Richard  Roe  has  appealed  to  the  supreme  court  of  the 
state  of  Michigan  from  a  decree  (or  a  final  order)  of  the  circuit 

court  for  the  county  of  Wayne  in  chancery,  made  on  the day 

of  June^  i8P7,  in  a  cause  in  said  court  in  which  the  saidy^^«  Doe 
was  complainant  dLnd  Richard  Roe  WdL'&  defendant*  Now,  therefore, 
if  the  said  Richard  Roe  shall  diligently  prosecute  his  said  appeal  and 
shall  perform  and  satisfy  the  decree  or  final  order  of  the  supreme 
court  of  the  state  of  Michigan  in  said  cause,  and  shall  pay  all  the 
costs  of  the  said  John  Doe  which  the  said  supreme  court  shall  award 
in  the  matter  of  said  appeal,  then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  effect.^ 

Richard  Roe  fi  (seal)' 

Harvey  Fleming,''      (seal) 
Thomas  Young,  (seal) 

(Approval.y 

agent  may  execute  an  appeal  bond  in  in  the  matter  of  appeal.  How  Anno, 
the  name  of  his  principal,  if  he  has  Stat  Mich.  (i88a),  g  6738. 
authority  under  seal,  was  held  in  6.  Where  the  statute  expressly  re- 
Wood  V.  Wayne  Circuit  Judges,  48  quires  a  bond  to  be  executed  by  the 
Mich.  64,  the  law  then  requiring  such  appellant,  he  should  sign  it.  Hall  9. 
bonds  to  be  under  seal.  Parker,  37  Minn.  589. 

One  who  has  the  general  manage-  7.  floro^'i  ITams  Xay  1m  Bignad  bv 

ment  of  the  affairs  of  a  corporation  is  his  attorney.     Wood  v,  Wayne  Circuit 

authorized  to  execute  an  appeal  bond  Judges,  48  Mich.  641. 

for  it.     Sarmiento  v,  Davis  Boat,  etc.,  8»  Seal  is  not  absolutely  necessary. 

Co.,  105  Mich.  300.  How.  Anno.  Stat.  Mich.  (1S82),  §  7778. 

1.  As  to  the  Sorotiat,  see  supra,  p.  838,  The  Word  "  Two  *'  Waa  Writfeen  *^Twb  ** 

note    I.      *'With    sufficient    sureties."  in  a  supersedeas  bond.     The  bond  was 

How.  Anno.  Stat.  Mich.  (i88a),  §  6738.  typewritten,   and   it   was  evidently  a 

Two   sureties  at    least   are    required,  clerical   error  by  the  typewriter,  and 

Beebe  v.  Young,  13  Mich.  221.  was  properly  disregarded  by  the  court. 

8.  As  to  the  Obligee,  see  supra^  p,  839,  Ten   Hopen  v.  Taylor,  103  Mich.  178. 

note  I.     In  favor  of  appellee.     How.  9.  As  to  the  Approval  of  the  bond,  see 

Anno.  Stat.  Mich.  (1882),  §  6738.  supra^  p.  841,  note  7.     By  the  circuit 

8.  For  Amount  of  Penal^  see  supra^  judge  or  circuit  court  commissioner, 

p.  839,  note  2.     **  With  such  penalty  as  How.  Anno.  Stat  Mich.  (1882),  §  6738. 

the  circuit  judge  or  circuit  court  com-  The  bond  approved  in  full  in  the  man- 

missioner  shall  approve."   How.  Anno,  ner  prescritned  by  statute  is  indispensa- 

Stat.  Mich.  (1882),  §  6738.  ble.     Clement  v,  Everest,  29  Mich.  19 

4.  As  to  the  description  of  the  judg-  In  Maynard  v.  Hoskins,  8  Mich.  260, 
ment,  order  or  decree  appealed  from,  the  following  indorsement  was  saffi- 
see  supra,  p.  841,  note  i.  cient:   **  I  approve  this  bond  both  in 

5.  Conditioned  for  the  performance  or  form  and  substance." 

satisfaction  of  the  decree  or  final  order  Motion  Ibr  Approval  of  the  Bond  must 
of  the  supreme  court  in  the  cause,  and  be  upon  six  days'  notice  given  to  the 
payment  of  all  costs  of  the  appellee    appellee,  and  must  contain  the  penalty 
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Form  No.  4552.' 

State  of  Mississippi,  De  Soto  County. 

Know  all  men  by  these  presents  that  we,  Richard  Roe^  principal, 
and  Harvey  Fleming  and  Thomas  Young?  sureties,  are  held  and  firmly 

and  the  names  of  the  sureties  on  the  Proeatdingi  rtUting  to  tlie  yoloiiUry 

proposed    bond.     How.    Anno.    Sut.  IMsiolntlon  of  Corponttions,  etc.,  may  be 

Mich.  (1882),  S  6738.    And  the  notice  of  appealed  from  circuit  court  in  chan- 

such  motion  may  be  in  the  following  eery  to  the  supreme  court.     Appellant 

form:  shall,  within  forty  days,  file  with  the 

State  of  Michigan.     Circuit  Court  for  register  in  chancery  of  the  lower  court 

the  County  of  IVayn^.    In  Chancery,  a  bond,   naming  as  obligee   the  said 

John  Doe^           "I    'xo  Oliver  Elsworth^  register,    and   with  sufficient    sureties 

complainant,  I   Esq.,  Solicitor  for  the  approved  by  the  circuit  judge,  or  said 

against         \  Complainant:  Please  court,  or  a  circuit  court  commissioner 


Richard  Roe^ 

defendant 


take  notice  that  Rich-  of  the  county  wherein  said  decree  was 

ard  Roe,    defendant  entered,  and  with  such  penalty  as  such 

above  named,  has  claimed  an  appeal  to  judge  or  commissioner  shall  approve, 

the  Supreme  Court  from  the  decree  in  conditioned  for  the  diligent  prosecution 

the  above  entitled  cause,  made  and  en-  of  such  appeal,  and  for  the  perform^ 

tered  on  the day  of  J^une,  18^,  ance  or  satisfaction  of  any  decree  or 

by  the  IVayne  County  Circuit  Court  in  final  order  of  the  supreme  court  against 
chancery,  and  that  a  bond  conditioned  the  appellant  in  the  cause,  and  for  the 
to  diligently  prosecute  said  appeal  and  payment  of  all  costs  that  may  be  award- 
to  perform  and  satisfy  the  decree  or  ed  against  the  appellant  in  said  supreme 
final  order  of  the  Supreme  Court  in  court  in  the  matter  of  said  appeal, 
said  cause,  and  to  pay  all  costs,  has  been  Mich.  Pub.  Acts  (1893),  p.  42,  §  39.  See 
duly  executed  by  the  said  Richard  Roe ,  Form  No.  4551. 

vt\\Xi  Harvey  Fleming  ^Ti^  Thomas  Young  1.  Miss.    Anno.    Code    (1893),   g   49 

as  sureties,  to  stay  proceedings,  a  true  et  seq, 

copyof  which  is  hereto  annexed;  that  an  9.  As  to   tlie    Frinoipftl    Obligor,  see 

application  will  be  made  on  the  seventh  supra,  p.  836,  note  4.     Appellant  must 

day  of/ufy,  1897,  to  Carroll  Comstock,  give    the    bond.    Miss.   Anno.     Code 

a  circuit  court  commissioner  (or  to  Car-  (1892),  §49  et  seq. 

^oll  Johnson,  circuit  Judge)  at  his  office  A  Tnutoe  appealing  to  protect  his  in- 

in  the  city  of  Detroit,  in  the  county  of  dividual  interests  must  give  an  appeal 

Wayne,  at  ten  o'clock  in  the/c^r^noon  of  bond  as  any  other  appellant.     Hudson 

said  day,  for  an  order  approving  said  v.   Gray,   58    Miss.   589;     Holiman   v, 

bond.  Dibrell,  51  Miss.  96. 

Dated  the  first  day  oijuly,  1897.  A  State  Xorenae  Agent  need  not  give 

Yours,  etc.,  bond.     Adams  v.  Kuhn,  72  Miss.  276. 

Jeremiah  Mason,  If  tho  Partias  Samiiioiiad  to  Join  in  the 

Solicitor  for  the  Defendant.  Appeal  desire  to  do  so,  they  must  give 

Contesting  YaUditj  of  Siipoted  Tax,  on  bond,  with  sureties,  as  if  they  had  ap- 

appeal  to  the  supreme  court  appellant  pealed   in   the   first  instance,   or  they 

must  follow  the  ordinary  chancery  prac-  shall  not  be  allowed  to  join  in  said  ap- 

tice,  provided  that  when  the  appeal  is  peal;  and  such  bond  must  be  given  so 

taken  on  behalf  of  the  state  no  appeal  as  not  to  delay  the  case,  and  may  be 

bond   shall  be  required.     Mich.   rub.  approved  by  the  clerk  of  the  supreme 

Acts    (1893),   p.  387,  §  67.     See  Form  court  or  the  clerk  of  the  court  from 

No.  4551.  whose  judgment  or  decree  the  appeal 

In  CJue  of  Failure  to  Sapport  and  Xain-  shall  be    taken.      Miss.   Anno.   Code 

tnin  Wife. — An  appeal   from   the  final  (1892).  §44. 

order  or  decree  of  the  court  may  be  8.  As  to  the  Soroties,  see  supra,  p.  838, 
taken  to  the  supreme  court  as  in  chan-  note  i.  Two  or  more  sufficient  sure- 
eery  cases,  except  that  if  the  wife  shall  ties,  freeholders  in  the  state,  under 
take  such  appeal  she  shall  not,  in  tbe  Miss.  Anno.  Stat.  (1892),  §49.  Suffi- 
discretion  of  the  court,  be  required  to  cientsuretif^s,  freeholders  in  the  state, 
file  an  appeal  bond.  How.  Anno.  Stat  under  Miss.  Anno.  Code  ('892).  §51. 
(Supp.  1890),  §  6293^1.  See  Form  No.  A  necessary  party  to  an  appeal  can- 
4551.  not  be  a  surety  on  aa  appeal  bond  in 
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bound  unto  John  Doe^  in  the  sum  of  one  thousand  dollars,^  for  the 
payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly 
by  these  presents. 

Signed  with  our  hands,  and  delivered  this  the  11th  day  of  August^ 
A.  D.  i8P7.* 

The  condition  of  this  obligation  is  that,  whereas,  a  decree  was 
rendered  by  the  Chancery  Court  of  the  county  of  De  Soto  in  said 
state,  on  the  ninth  day  of  August^  A.  D.  i8P7,  at  the  August  Tenn, 
A.  D.  i8P7,  thereof,  in  the  case  in  said  court  styled  " No.  102^^ 
against  said  Richard  and  in  favor  of  said  John  Doe^  adjudging  that 
(Jlere  describe  decree  appealed from,)^  Now,  if  said  Richard Roe^  prin- 
cipal obligor  herein  and  appellant,  shall,  in  case  the  said  decree  be 
affirmed  by  the  Supreme  Court  of  the  state  of  Mississippi,  to  which 
court  an  appeal  from  said  decree  is  to  be  prosecuted,  pay  all  the 
costs  and  damages,  and  not  commit,  or  suffer  to  be  committed,  any 
waste  on  said  land,  and  pay  the  value  of  the  use  and  occupation 
thereof  until  the  delivery  of  possession,  in  case  the  possession  is  to 
be  surrendered,  then  this  obligation  shall  be  void.^ 

Richard  Roefi 
Harvey  Flemings 
Thomas  Young, 

the  proceeding.  Hudson  «r«  Gny,  58  peHant  will  satisfy  the  judgment  or  de- 
Miss.  591.  cree  complained  of,  and  also  such  final 

A  bond  with  but  one  surety  is  insufll-  judgment  as  may  be  made  in  the  cause, 

cient  nnder  Miss.  Anno.  Code  {xS^t),  and  all  costs,  if  the  same  be  affirmed. 

§48,  as  amended  by  the  Laws  of  1896,  Miss.  Anno.  Code  (1892),  %  4^     . 

c.  90.     Pfiefer  «.  Hartman,   60  Miss.  In  Ejectment  Oue,  —  Conditioned,   if 

505.  the  judgment  shall  be  affirmed,  to  pay 

i.  As  to  tiM  OUigM,  see  suprtL^  p.  839,  all  costs  and  the  value  of  the  use  and 

note  !•    Opposite  party.    Miss.  Anno,  occupation  of  such  land  after  the  time 

Code  (1892),  %\^et  seq.  of  taking  the  appeal,  and  damages  for 

Bond  Xay  bs  Mads  Payabls  to  the  ttato,  waste  or  injury  to  the  land,  not  em- 

in  all  cases  not  specially  provided  for.  braced  in  its  use  and  occupation  after 

Where  it  is  provided  that  such  bond  taking  the  appeal.     Miss.  Anno.  Code 

shall  be  made  payable  to  the  opposite  (189a),  §51. 

party,  it  shall  not  be  an  objection  to  To  Supersede  Decree  to  Sell  Real  Estate. 

the  bond  that  it  is  not  pavable  to  the  —  Conditioned  to  pay  all  the  costs  and 

f proper   person.      Miss.    Anno.    Code  damages,  and  not  to  commit  or  suffer 

1892),  §  54.  to  be   committed   any  waste  thereon, 

9.  For  Amovat  of  Ponalty  see  stipra^  and  to  pay  the  value  of  the  use  and 

p.  839,  note   s.     Double   the  amount  occupation  thereof  until  the  delivery  of 

of  the  decree  or  judgment,  or  double  possession,  in  case  the  possession  is  to 

the  value  of  the  property  or  other  mat-  be  surrendered,  if  the  decree  appealed 

ter  in  controversy,  to  be  determined  by  from  shall  be  affirmed.     Miss.  Anno, 

the  officer  granting  the  appeal.     Miss.  Code  (1892),  §  53.     See  Form  No.  4552. 

Anno.  Code  (1892),  §  49.  ft.  ttgnatam.  —  Appeal    bonds   shall 

Double  the  value  of  one  year's  rent  be  sufficient  if  signed  by  one  or  more 

of  the  land.     Miss.  Anno.  C!ode  (1892),  of  several  appellants,  with  sureties  as 

§  51.  required  by  law.     Miss.  Anno.  Code 

Double  the  value  of  the  real  estate.  (1892),  §  57.    See  also  Wallis  v.  Wallace, 

Miss.  Anno.  Code  (1892),  §§  53,  56 .  6   How.   (Miss.)  254.      Appeal    bonds 

8.  As  to  the  description  of  the  judg-  may  be  executed  by  a  corporation  by 

ment,  order  or  decree  appealed  from,  its  authorized  agent  or  attorney,  in  the 

see  jtf/ra,  p.  841,  note  i.  name  of  the  corporation,  without  affix- 

4.  OoaditloBOd  Generally  that  the  ap-  ing  its  corporate  seal;  and  such  bond, 
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{Justification  of  sureties^    (Approved^ 

(2)  From  Circuit  Court. 
Form  No.  4553.' 

{Commencing  as  in  Form  No,  JjSSOj  and  continuing  down  to  *.^ 
The  condition  of  this  obligation  is  such  that  whereas,  at  tne  June 
term,  i8P7,  of  the  Circuit  Court  of  and  for  said  county,  on,  to- wit: 
the  iSth  day  of  June^  i897,  the  said  John  Doe  recovered  a  judgment 
in  said  court  against  Richard  Roe  for  the  sum  oifour  hundred  dollars, 
debt  and  damages,  and  the  further  sum  of  fifty  dollars,  the  cost  in 
that  behalf  expended;  and  whereas,  on  this  day  the  said  Richard 
Roe^  as  such  defendant,  has  prayed  and  obtained  an  appeal  from  said 
judgment  to  the  Supreme  Court  to  be  holden  of  and  for  said  state. 
Now,  therefore,  if  the  said  Richard  Roe  shall  prosecute  his  said 
appeal  to  effect,  and  if  he  fails  therein  shall  satisfy  such  judgment, 
both  as  to  debt  and  costs,  as  the  said  Supreme  Court  may  render 
against  him  in  the  premises,  then  the  said  obligation  to  be  null  and 
void,  otherwise  to  remain  in  full  force  and  effect.^ 

« 

when  so  executed  bv  the  attornev  of  given  in  Form  No.  4561,  Tenn.  Code 

record  of  a  corporauon,  shall  be  held  (1896),  g  4910.    And  where  the  deciee 

and  conclusively  presumed  to  have  been  is  for  a  specific  sum    of  money  and 

executed  by  the  authority  of  such  cor-  against  the  party  in  his  own  right,  the 

r[>ration.      Miss.  Anno.   Code  (1898),  bond  shall  be  tor  the  amomnt  of  the 

S8.  decree,   damages   and    costs.      Tenn. 

Seal.  —  Need  not  be  under  seal.   Miss.  Code  (1896),  g§  4894,  4896. 

Anno.  Code  (1892),  |  4070.  Appeal  Bonds  in  Caumotrj  Osms  from 

In  AU  OsMS  finr  imidi  ITo  ProrliliNi  Is  courts  exercising  both  chancery  and 

Mads,  the  court  rendering  the  judgment  common-law    jurisdiction    are    given 

or  decree,  or  a  judge  thereof,  or  the  su-  infra^  this  title.  Form  No.  4553  et  seq, 

preme  court,  or  a  judge  thereof,  may  8.  Ala.  Civ.  Code  (1886),  g|  3623  et 

order  a  supersedeas  upon  a  bond  with  9€q, 

such    sureties  as  the  court  or  judge  4.  Oonditioned  **  to  prosecute  the  ap- 

thereof  may  direct  in  the  order  for  a  peal  to  effect,  or,  if  he  fails  therein,  to 

supersedeas.   Miss.  Anno.  Code  (1893),  sadsfy  such  judgment  as  the  supreme 

%  55.  court  may  render  in  the  premises,"  if 

1.  JusttfloatioB  of  Suotles  upon  bond  the  appeal  be  from  a  judgment  or  de- 

for  appeal  to  the  supreme  court.    See  cree  for  the  payment  of  money  only. 

Miss.  Anno.  Code  (1892),  §  5a   See  also  Ala.  Civ.  Code  (1886),  §  3633. 

title  Justification  op  Sureties.  Or, ''  to  prosecute  to  efifect  the  appeal, 

8.  As  to  the  Approval  of  the  bond,  or,  if  he  fails  therein,  to  pay  such  judg- 

see  supra^  p.  841,  note  7.  ment  as  the  supreme  court  may  render 

In  all  cases,   except  appeals    from  in  the  premises,    *    *    *    and  to  pay 

decrees  overruling  demurrers  in  chan-  all  such  costs  and    damages  as  any 

eery  and  appeals   from   interlocutory  party  aggrieved  may  sustain  by  reason 

decrees  in  dhancery,  unless  otherwise  of  the  wrongful  appeal  and  suspension 

provided,  the  cleric  shall  approve  the  of  the  execution  of    the  judgment  or 

appeal  bond.    Miss.  Anno.  Code  (1892),  decree,"  if  from  a  decree  or  judgment 

§  59.  for  the  payment  of  money,  and  also 

TomioiBOO. — The  bond  on  appeal  in  for  the  performance  of  some  act  or 

the   nature  of  a  writ  of  error  from  a  duty,  or  for  the  recovery  of  property, 

decree  of  the  chancery  court  or  the  real  or    personal,   or   the    possession 

circuit  or  county  court  in  equity  cases  thereof,  or  for  the  sale  of  property,  real 

to  the  supreme  court,  is  in  all  material  or  personal.    Ala.  Civ.  Code  (1886),  § 

respects  like  the  bond  on  appeal  in  3624.    For  the  meaning  of  the  words 

the  nature  of  a  writ  of  error  from  the  *'  all  costs  and  such  damages  as  appel- 

circnit  court  to  the  supreme  court,  as  lee  may  sustain  by  reason  of  the  ap- 
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Richard  Roe.  Tseal"^^ 

Harvey  FUmitig.  f  seal 

Thomas  Young.  (seal^ 
Taken  and  approved  the  1st  day  of  Jufy^  i8P7. 

Calvin  Clark,  Clerk.« 

Form  No.  4554.' 

State  of  Arkansas^  ) 

In  the  Supreme  Court,  j  ^  * 

Richard  Roe^  Appellant,  ) 

against  v  Appeal  from  Pulaski  Circuit  Court. 

/ohnDoCy  Appellee.     ) 

Whereas,  The  appellant,  Richard  Roe^^  has  taken  an  appeal  from 
the  judgment  of  the  Pulaski  Circuit  Court,  rendered  at  its  March 
term,  i^7,  against  Richard  Roe^  in  favor  of  the  appellee,  John  Doe^ 
for  the  sum  of/^r^i^fu/r^^  dollars,  with  costs  ^  and  the  appellant 
desires  to  supersede  said  judgment,  now  Richard  Roe  and  Harvey 
Fleming  and  Thomas  Young,''  sureties,  hereby  covenant  with  the  said 
appellee  that  the  said  appellant  will  pay  to  the  appellee  all  costs  and 
damages  that  may  be  adjudged  against  the  appellant  on  the  appeal, 
or  in  the  event  of  the  failure  of  the  appellant  to  prosecute  said  appeal 

peal/'  see  Cahall  v.  Citizens'  MuL  Bldg.  prosecuting  attorneys  for  the  state,  in 

Assoc.  74  Ala.  539.  the  name  and  on  behalf  of  the  state, 

Or,  *'  that  if  he  fail  in  the  appeal  he  as  by  individuals,  except  when  it  may 
will  pay  such  judgment  as  the  supreme  otherwise  be  provided  bylaw.  Sand, 
court  may  render  in  the  premises,  and  &  H.  Ark.  Dig.  (1894),  §  1029.  As,  for 
all  such  costs  and  damages  as  any  instance,  see  the  provisions  of  §  7194, 
party  aggrieved  may  sustain  by  reason  to  the  e£fect  that  all  appeals  or  writs  of 
of  the  wrongful  appeal  and  suspension  error  taken  or  prosecuted  by  the  state 
of  the  execution  of  the  judgment  or  shall,  ipso  facto ^  operate  as  a  super- 
decree,"  if  from  a  decree  or  judgment  sedeas  without  bond,  recognizance,  or 
only  for  the  performance  of  some  act  other  security. 

or  duty,  or  for  the  recovery  of  the  prop-  Where  the  interests,  rights  or  claims 

crty,  real  or  personal,  or  the  possession  of  the  state  are  affected   by  the  final 

thereof,  or  for  the  sale  of  property,  real  order  on  an  application  for  a  writ  of 

or  personal,  unless  otherwise  provided,  mandamus,  the  attorney-general  may 

Ala.  Civ.  Code  (1886),  §  3625.    See  also  prosecute  an  appeal  without  any  secu- 

supra^  p.  841,  note  2.  rity  whatever.     Sand.  &  H.  Arlc.  Dig. 

1.  For  ttgnatam  and  Boali  see  supra^  (1894),  g  4897. 

Form  No.  841,  notes  3,  4.  Ezaemtion  hy  ftn  Administrator  of  the 

9.  Approvid  by   whom,   see   p.   841,  bond  under  §  1046,  Sand.  &  H.  Ark. 

note  7.      By  clerk.     Ala.    Civ.   Code  Dig.  (1894),  does  not  justify  a  super- 

(1886),  §  3623.  sedeas  in  favor  of  other  judgment  de- 

8.  Sand.   &   H.  Ark.  Dig.  (1894),  g  fendants.     Wilson  v,  Yonge,  54  Ark. 

1046,  under  which  the  bond  is  drawn,  353. 

applies  to  an  appeal  from  any  inferior  6.  As  to  the  Sorotias,  see  supra,  p.  838, 

court  over  which  the  supreme  court  note  i.   One  or  more  sufficient  sureties, 

exercises  appellate  jurisdiction,  indud-  Sand.  &  H.  Ark.  Dig.  (1894),  §  1046. 

ing  chancery  cases  appealed.  6.  As  to  tho  Obligee,  see  supra,  p.  839, 

4.  As  to  the  Prindpal  Obligor,  see  supra,  note  i . 

p.  836,  note  4.     Appellant  must  cause  For  the  Amonnt   of  the  Penalty  see 

bond  to  be  executed.     Sand.  &  H.  Ark.  supra,  p.  839,  note  2. 

Dig*  (1894),  §  1046.  7.  As  to  the  Beoeription  of  the  Jndg^ 

u  the  Vame  of  State.  —  Appeals  and  meati  order  or  decree  appealed  from, 

wnts  of  error  may  be  brought  by  the  see  supra,  p.  841,  note  i, 
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to  a  final  judgment  in  the  Supreme  Court,  or  if  said  appeal  shall  for 
any  cause  be  dismissed,  that  said  sureties  shall  pay  to  the  appellee 
all  costs  and  damages,  and  shall  perform  the  judgment  of  the  court 
appealed  from;  also  that  said  appeal  shall  be  prosecuted  without 
delay;  also  that  he  will  satisfy  and  perform  the  judgment  or  order 
appealed  from  in  case  it  should  be  affirmed,  and  any  judgment  or 
order  which  the  Supreme  Court  may  render,  or  order  to  be  rendered 
by  the  inferior  court,  not  exceeding  in  amount  or  value  the  original 
judgment  or  order,  and  all  rents  or  damages  to  property  during  the 
pendency  of  the  appeal  of  which  the  appellee  is  kept  out  of  posses- 
sion by  reason  of  the  appeal.^ 

Witness  our  hands  this  11th  day  of  March^  iSP7. 

Richard  Roe.  ^ 
Harvey  Fleming, 
Thomas  Young. 

Approved:   W.  P.  Campbell,  Clerk.' 

Form  No.  4555.^ 
Know  all  men  by  these  presents,  that  we,  Richard  Roe,^  Harvey 

1.  Oonditioiwd  to  the  effect  as  indi-  supreme  court,  in  the  matter  of  giving 
cated  in  this  form,  Sand.  &  H.  Ark.  bond  and  security  to  operate  as  a  super- 
Dig.  (1894),  i$  1046.  sedeas,  follows  the  practice   provided 

A  stipulation  *'  to  pay  such  sum  of  for  in  cases  of  writs  of  error,   rla.  Rev. 

money  as  shall  be   finally  adjudged  Stat.  (1893),  g  1458.    See  Form  No.  4610. 

against  the  said  defendants  *'  does  not  4.  ITecMii^  for  Bond.  —  Appeals  from 

comply  with  the  statute  requiring  ap-  and  writs  of  error  to  all  circuit  courts, 

pellants  to  bind  themselves  to  pay  the  the   superior    court  of   Cook  county, 

debt  or  damages  and  costs  in  case  the  and  city  courts,  and  from  other  courts 

judgment  shall  be  affirmed  on  appeal,  from  which  such  appeals  and  writs  of 

Ballard  v,  Noaks,  i  Ark.  133.  error  may  be  allowed  by  law,  may  be 

9.  Seal  not  necessary.    Ark.  Const.,  taken  to  the  appellate  courts  from  all 

Schedule,  §  i.  final  judgments,   orders  and  decrees, 

8.  Apfproral.  —  If  the  bond    Is  given  provided  the  party  prating  such  ap- 

within  thirty  davs  from  judgment,  it  peal  shall  give  and  file  m  the  office  of 

is  to  be  approved  by  the  circuit  clerk,  the  clerk  of  the  court  from  which  the 

otherwise  by  the  clerk  of  the  supreme  appeal  Is    prayed,   the    proper  bond, 

court.    Sand.  &  H.  Ark.  Dig.  (1894),  Starr  &  C.  Anno.  Stat.  III.  (1896),  p. 

§  1047;  see  also  p.  841,  note  7.  3094,  par.  68.     The  form  given  in  the 

Motion  to  Dis^ATgo  Sapersodeas.  —  If  text  may  easily  be  adapted  to  appeals 

the  appellee  believes  the  supersedeas  from  other  courts,  or  to  cases  of  review 

bond  to  be  defective,  or  the  sureties  to  by  writ  of  error. 

be  insufficient,  he  may  move  the  su-  The  bond  must  conform  strictly  to 
preme  court,  if  in  session,  or,  on  rea-  the  statute.  Brown  v.  Kierns,  13  111. 
sonable  notice  to  the  appellant,  may  296.  But  a  bond  substantially  fol- 
move  a  judge  of  said  court,  in  vaca-  lowing  the  statutory  form  is  sufficient, 
lion,  to  discharge  the  supersedeas,  and  may  be  good  as  a  common-law 
The  order  discharging  the  supersedeas,  bond,  though  bad  under  the  statutes, 
if  made  bya  jud^e,  shall  be  in  writing  Schill  v.  Reisdorf,  88  111.  411  ;  Smith 
and  signed  by  him,  upon  the  filing  of  v,  Davis,  89  III.  203. 
which,  or  of  a  certified  copy  of  the  No  supersedeas  will  be  granted  un- 
order when  made  in  court,  in  the  less  the  requisite  bond  be  entered  into 
clerk's  office  of  the  inferior  court,  pro-  and  filed  in  the  office  of  the  clerk  of 
ceedings  may  be  taken  immediately  as  the  supreme  or  appellate  court,  as  the 
If  no  supersedeas  had  been  issued,  case  may  be,  according  to  law.  Rules 
Sand.  &  H.  Ark.  Dig.  (1894),  §  1049.  of  Supreme  Ct.  111.,  Rule  I.;   Rules  of 

Tlorida.  —  Appeals  from   the  circuit  Pr.  of  App.  Ct.  111.,  Rule  I. 

court  sitting  as  a  court  of  equity  to  the  6.  As  to   tho   Mndpal   Obligor,  see 
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Fleming  aad  Thomas  Young^  all  of  the  county  of  Greene  and  state  of 
Illinois^  are  held  and  firmly  bound  unto  John  Doe^  also  of  the  same 
county  and  state,  in  the  penal  sum  of  one  thousand  dollars,?  lawful 
money  of  the  United  States,  for  the  payment  of  which,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and  adminis- 
trators, jointly,  severally,  and  ^rmly,  by  these  presents: 

Witness  our  hands  and  seals,  this  11th  day  of  September^  A,  P.  i8P7.* 
The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
said  John  Doe  did,  on  the  tenth  day  of  September^  A.  D.  i857,  in  the 
Circuit  Court  of  Greene  county,  in  the  state  aforesaid,  and  of  the  Sep- 
tember term  thereof,  A.  D.  i8P7,  recover  a  judgment  against  the  above 
bounden  Richard  Roe  for  the  sum  of  four  hundred  dollars,  besides 
costs  of  suit;^  from  which  said  judgment  of  the  said  Circuit  Court  of 
Greene  county,  the  said  Richard  Roe  has  prayed  for  and  obtained  an 
appeal  to  the  Appellate  Court  in  and  for  iht  fourth  district  of  said 
state.^ 

Now,  therefore,  if  the  said  Richard  Roe  shall  duly  prosecute  his 
said  appeal  with  effect,  and  moreover  pay  the  amount  of  the  judg- 
ment, costs,   interest  and  damages  rendered,  and  to  be  rendered, 

sufra,  p.   836,    note    4.      An    appeal  bond  should  be  made  payable  to  the 

allowed  to  a  nominal  plaintiff  cannot  municipality,  not  to  the  people  or  for 

be  perfected  by  filing  a  bond  executed  the   use  of  the   people.     Nashville  v. 

only  by   the  beneficial  plaintiffs  and  Weiser,  54  111.  245;  Griffin  v.  Belleville, 

sureties.      Tedrick  v.   Wells,    152   111.  50  111.  422. 

214.  Appellant  should  give  bond  in  8.  For  the  Amonnt  of  tiiio  Panali^, 
the  capacity  in  which  he  appeals,  see  supra^  p.  839,  note  2.  In  a  rea- 
Smith  V,  Dennison,  94  111.  582  ;  Beards-  sonable  amount.  Starr  &  C.  Anno, 
ley  V.  Hill,  61  111.  354;  Crawford  v,  Stat.  (1896),  p.  3094.  par.  68.  Where 
Alexander,  14  La.  Ann.  719 ;  St.  Pat-  the  penalty  of  a  bond  is  in  a  smaller 
rick's  Church  v.  Consumers'  Ice  Co.,  amount  than  that  required  by  statute 
44  La.  Ann.  102 1.  it  is  insufficient.  But  the  bond  is  large 
The  use  of  appellee's  name  for  the  enough  in  penalty  if  double  the  judg- 
appellant's  is  a  formal  defect,  if  the  ment  and  costs  accrued  to  date.  It 
meaning  is  otherwise  plain.  Schill  v.  need  not  include  costs  of  perfecting  ap- 
Reisdorf,  88  III.  411.  peal.  Br  en  nan  v.  Academy  of  Chris- 
Bond  Executed  by  an  Attorney  in  Faet  tian  Brothers,  85  III.  509.  The  bond 
is  sufficient.  Sheldon  v.  Reihle.  2  III.  may  be  for  a  larger  but  not  for  a 
519.  But  the  clerk  shall  require  the  smaller  sum  than  twice  the  amount  of 
original  power  of  attorney  to  be  filed  in  the  judgment.  Brown  v.  Keims,  13  111. 
his  office.  Rules  of  Supreme  Ct.  of  III. ,  296.  When  the  judgment  is  for  a  nomi- 
Rule  2;  Rulesof  App.  Ct.  of  III.,  Rule  2.  nal  sum  the  bond  should  be  for  more 
Vo  Appeal  Bond  it  Bequired  of  the  than  double  the  amount.  Smith  v. 
state,  county,  city,  villages,  towns,  Whitaker,  n  III.  417. 
school  districts,  or  any  other  municipal  4.  As  to  the  description  of  the  judg- 
corporations,  or  corporations  of  chari-  ment,  order  or  decree  appealed  from, 
table,  educational,  penal  or  reforma-  see  supra^  p.  841,  note  i. 
tory  institution,  under  the  patronage  6.  In  Caiei  relating  to  Bevenme  or  in 
and  control  of  the  state,  or  any  public  cases  in  which  the  state  is  interested  as 
officer,  when  suing  or  defending  in  a  party,  or  otherwise,  appeals  from  the 
their  official  capacity.  Starr  &  C.  circuit  court  to  the  supreme  court  di- 
Anno.  Stat.  (1896),  p.  3100,  par.  72;  p.  rectly  under  Starr  &  C.  Anno.  Sut  111. 
787,  par.  183.  (1896),  p.  3114,  par.  89,  may  lie,  and  the 
i.  As  to  the  Soretiet,  see  supra^  p.  838,  bond  required  in  such  cases  is  in  all 
note  I.  With  sufficient  surety.  Starr  &  material  respects  like  that  required  on 
C.  Anno.  Stat.  (1896),  p.  3094,  par.  68.  appeal  from  the  circuit  court  to  the  jap- 
8.  As  to  the  Obligee,  see  supra^  p.  pellate  courts  as  given  in  the  text  in 
839,  note  I.     In   tax  suits  the  appeal  Form  No.  4556. 
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against  him  in  case  the  said  jadgment  shall  be  affirmed,  then  the 
above  obligations  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue.* 

Richard  Roe,"^  (seal^^ 

Harvey  Fleming.       (seal 
Thomas  Young.         (seal^ 

1.  CkmditloiMdy  if  the  appeal  is  from  Court  of  Cook  county,  in  the  State  afore- 

a  jadgment  or  decree  for  the  recovery  said,  and  of  the /um  term  thereof,  A. 

of  DQoney,  *'  for  the  prosecution  of  such  D.  1SS2,  recover  a  decree  against  the 

appeal  and  the  payment  of  the  judg-  above   bounden  /oAn  H.   Wiaver^  for 

ment,  interest,  damages  and  costs  in  the  sum  of  seventy-nim  dollars  and  Hx- 

case  the  judgment  is  afi&rmed."     In  all  tysix  cents  ($7^.d6),  besides  costs  of 

other  cases,  the  condition  shall  be  pre-  suit,   and  that   he,   the  said  John  H, 

scribed  by  the  court  with  reference  to  Weaver^  assign  in  blank  and  deliver  to 

the  character  of  the  judgment,  order  or  said  Wilkelmina  FisJur^  the  certificate 

decree   appealed    from.      Starr   &   C.  of  membership  in  the  board  of  trade  of 

Anno.  Stat.  (1896),  p.  3094,  par.  68.  the  city  of  Chica^o^  Number  j86t^  to- 

The  condition  of  an  appeal  bond  on  gether  with  the  ticket  of  admission  to 
appeal  from  a  dismissal  of  an  appeal  the  said  board  of  trade  issued  thereon, 
and  the  dissolution  of  an  injunction,  and  that  he,  the  saidy^^K  H.  Weaver^ 
read  as  follows:  **  The  condition  of  the  do  not  otherwise  dispose  of  the  said 
above  obligation  is  such,  that,  whereas,  certificate  of  membership,  from  which 
die  said  John  W.  Nadelhoffer  did,  on  decree  of  the  said  Superior  Court  the 
the^th  day  oijune^  one  thousand  eight  ssAdJohn  H.  Weaver  has  prayed  for  and 
hundred  and  etghiy-five^  at  a  term  of  the  obtained  an  appeal  to  the  Appellate 
Circuit  Court  then  being  holden  within  Court  of  said  State  for  the  First  District 
and  for  the  county  of  Will  and  State  thereof:  Now,  therefore,  if  the  said 
of  Illinois,  obtain  a  decree  against  the  John  H.  Weaver  shall  duly  prosecute 
above  bounden  Andrew  DiUman  and  his  appeal  with  effect,  and,  moreover, 
Edward  R.  JCnowlton,  dismissing  their  pay  the  amount  of  the  decree,  costs,  in- 
certain  bill  of  complaint  and  for  costs  terest,  and  damages  rendered  and  to  be 
of  suit,  from  which  decree  the  said  An-  rendered  against  him,  and  shall  duly 
drew  Dillman  2Ln6.  Edward  Ji,  JCnowlton  perform  all  things  in  said  decree  by 
have  prayed  for  and  obtained  an  appeal  him  decreed  to  be  performed,  in  case 
to  the  Appellate  Court  of  the  ^d  District  the  said  decree  shall  be  afiirmed  or  said 
of  said  State:  Now,  if  the  said  Andrew  appeal  be  dismissed  in  the  said  AppeU 
Dillman  9t,n6,  Edward  R.  Knowlton  shall  late  Court,  then  the  above  obligation  to 
duly  prosecute  said  appeal,  and  shall  be  void,,  otherwise  to  remain  in  full 
moreover  pay  all  damages  and  damages  force  and  virtue." 

grrowing  out  of  the  continuance  of  the  The  construction  of  the  words  '*  dam- 
injunction  herein,  costs  of  suit  rendered  ages"  in  the  appeal  bond,  conditioned 
and  to  be  rendered  against  them,  the  to  pay  '*  intervening  damages  and 
said  Andrew  Dillman  and  Edward  R.  costs."  See  McWilliams  v.  Morgan,  70 
Knowlton^  by  said  court,  in  case  the  111.  62. 

said  decree  shall  be  affirmed  in  the  said  8.  Signatures. — The  bond   need   not 

Appellate  Court,  then  the  above  obliga-  be  signed  in  the  clerk's  office.     Waldo 

tion  to  be  null  and  void,  otherwise  to  v.  Averett,  a  111.  487. 

remain  in  full  force  and  virtue."     It  An  appeal  by  a  town   requires   the 

was  held  that  appellant's  undertaking  bond  to  be  signed  in  the  name  of  the 

was  to  pay  all  the  damages  growing  out  town  by  the  proper  official.     Armson  v. 

of  the  continuance  of  the  injunction  in  Forsyth,  40  III.  49.     So  a  bond  signed 

case  the  decree    should    be   affirmed,  by  a  highway  commissioner  is  insuffi- 

Shreffler  v.  Nadelhoffer,  133  111.  539.  cient;  it  should  have  been  signed  by 

In  Jones  v.   Fisher,  116  111.68,  the  the  supervisor  in  the  name  of  the  town, 

appeal  bond,  being  regular  in  other  re-  Appanooce  v,  Kneff,  2  111.  App.  583. 

spects,  contained  the  following  condi-  8.  Seal.  —  A  scrawl  by  way  of  a  seal 

dition:    '*  The  condition  of  the  above  is  sufficient.     Starr  &  C.  Anno.   Stat, 

obligation  Is   such,  that  whereas,  the  (1896),  p.  904,  par.  i. 

said  Wilhelmina  Fisher  did,  on  the/M  A  bond  executed  by  a  company  by  its 

day  oijuntf  A.  D.  i8<S9,  in  the  Superior  agent  with  a  scrawl  for  a  seal  is  suffi- 
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Taken  and  entered  into  before  me,  at  my  office,  in  CarrdUm^  this 
nth  day  of  September,  A.  D.  i897. 

Calvin  Clark,  Clerk.^ 
(justification  of  sureties,^ 

Form  No.  4556. 

(Precedent  In  Keegan  v.  Kianare,  123  111.  280.) 

Know  all  men  by  these  presents,  That  we.  Rose  Keegan  and  John 
Keegan,  as  principals,  and  John  M.  Smyth,  as  surety,  all  of  the  city  of 
Chicago,  in  the  county  of  Cook  and  State  of  Illinois,  are  held  and 
firmly  bound  unto  Frank  Kinnare,  also  of  the  same  county  and  State 
of  Illinois,  in  the  penal  sum  of  three  thousand  dollars,  (^^SOOO,^  lawful 
money  of  the  United  States,  for  the  payment  of  which,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  administra- 
tors jointly,  severally  and  firmly,  by  these  presents. 

Witness  our  hands  and  seals  this  twenty-third  day  of  May,  A.  D. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the  said 
Frank  Kinnare  did,  on  the  fourteenth  {IJj)  day  of  May,  A.  D.  i&J^,  i"i 
the  circuit  court  of  Cook  county,  in  tne  State  aforesaid,  and  of  the 
April  term  thereof,  A.  D.  i8<9^  recover  a  judgment  against  the  above 
bounden  Rose  Keegan  and  John  Keegan,  for  the  restitution  of  the  pos- 

cient,  it  being  presumed,  in  the  absence  proval   may  be   made  either  in   term 

of  evidence,  that  the  scrawl  used  was  time  or  vacation.    Starr  &  C.   Anno, 

the  only  proper  seal  of  the  companv.  Stat.  (1896),  p.  3099,  par.  69. 

Miller  v.  Superior  Mach.  Co.,  79  111.  The  power  of  the  clerk,  however,  to 

450.  approve  an  appeal  bond  is  purely  statu- 

Thus  an  appeal  bond  signed  *'  The  tory.     Bowlesville   Min.,   etc,  Co.   v. 

Illinois  Central  Railroad  Company,  bv  Pulling,  89  111.  58. 

J.  M.  Douglas,  Atty.  in  fact,     (seal)  An  appeal  should  not  be  dismissed 

was  sustained,   (i)  because  the  court  where  the  bond  was  approved  by  the 

did  not  know,  judicially,  that  the  com-  judge    and    not  by   the  clerk,   where 

pany  had  any  seal  other  than  a  scrawl,  the  court  directed  it  to  be  approved  by 

such  as  appeared  on  the  record,  and  the  latter,  but  an  opportunity  should  be 

which  purpMorted  to  be  a  seal;  (2)  be-  given  to  file  the  proper  bond .    Chicago 

cause   the   record   was  a  copy  of  the  Dollar  Directory  Co.  v.  Chicago  Direc- 

original  bond,  and  the  clerk  could  not  tory  Co.,  65  Fed.  Rep.  463. 

have  made  a  facsimile  of  a  corporate  **  Taken  and  entered  into  before  me, 

seal  which,  for   aught  that  appeared,  and  approved  this  /7th  day  oijanwary^ 

might  have  been  attached  to  the  origi-  A.  D.  i86j.    Luman  Burr^  Clerk,"  was 

nal  bond;  (3)  because  the  court  should  the  approval  indorsed  upon  the  appeal 

presume,  in  the  absence  of  allegation  bond  in  Illinois  Cent.  R.  Co.  v.  Johnson, 

to  the  contrary,  that  the  circuit  court  40  111.  35. 

had    satisfactory    evidence    that    the  8.  JnitUloatioBL   of  SontiM.  —  No  sn- 

attorney    had   sufficient    authority    to  persedeas  will  be   granted    unless  the 

execute    the    bond  in    behalf    of    the  requisite  bond  entered  into,  and  filed 

company.     Illinois  Cent.    R.    Co.    v,  in  the  oflice  of  the  clerk  of  the  supreme 

Johnson,  40  111.  35.  court  according  to  law,  is  accompanied 

1.  Af  to  the  ApproTil  of  the  bond,  by  an  afildavit  of  the  proposed  secuii- 

see  supra  p.  841,   note  7.    To  be  ap-  ties,  or  some  other    credible    person, 

proved  by  the  court.     Starr&C.  Anno,  justifying  his    sufiiciency   on    appeal, 

Stat.  (1896),  p.  3094,  par.  68.     But  the  sworn  to  and  properly  certified.     Rules 

clerk  of  the  court  may,  by  order  of  the  of  the  Supreme  Court  of  111.,  Rule  i. 

court,  approve  of  the  security  offered  See    also   the   dtle    Justification   ot 

upon  the  appeal  bond,  and  such  ap-  Surbtibs. 
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session  of  certain  premises  in  said  county  and  State,  to-wit:  Sub-lot 
number  nine  (P,)  of  lot/wr  (^)  in  \Aoz\i  fifty  {50j)  in  the  school  section 
addition  to  CAiVa^^, besides  costs  of  suit,  — from  which  said  judgment 
of  the  said  circuit  court  of  Cook  county  the  said  Rose  Keegan  Sind/oAn 
Keegan  have  prayed  for  and  obtained  an  appeal  to  the  Appellate 
Court  within  and  for  the  First  District  of  said  State. 

Now,  therefore,  if  the  said  Rose  Keegan  and  John  Keegan  shall  duly 
prosecute  their  said  appeal  with  effect,  and,  moreover,  pay  the  amount 
of  the  judgment  for  costs  rendered  and  to  be  rendered  against,  and 
pay  all  rent  now  due  and  that  may  become  due  before  the  final 
determination  of  the  suit,  and  all  damages  and  loss  which  the  said 
plaintiff  may  sustain  by  reason  of  the  withholding  of  the  premises 
in  controversy,  and  by  reason  of  any  injury  done  thereto  during  such 
withholding,  together  with  all  costs,  until  the  restitution  of  the  pos- 
session thereof  to  the  plaintiff,  in  case  the  said  judgment  shall  be 
affirmed  in  said  Appellate  Court,  then  the  above  obligation  to  be  void^ 
otherwise  to  remain  in  full  force  and  virtue. 

Rose  A,  Keegan^         (seal) 

hi* 

John    X    Keegan^    (seal) 

John  M.  Smyth,        (seal) 
{Approval  of  the  court  on  the  23d  day  of  May,  A,  D,  188 J^,) 

Form  No.  4  5  5  7  .* 

Know  all  men  by  these  presents,  thdX '^ty  Richard  Roe,'^  Harvey 
F'lefning  and  Thomas  Young  '  are  held  and  firmly  bound  unto  John  Doe  * 

1.  Ind.  Stat.  (1896),  S  638.    For  prece-  double  the  sum  in  controversy,  in  cases 

dents  see  Hinkle  v.  Holmes,  85  Ind.  where  an  amount  of  money  is  involved, 

407;    Wilson   V,   Glenn,   77   Ind.    585;  or  where  there  is  none,  in  a  reasonable 

Railsback  v,  Greve,  58  Ind.  73;  Sturgis  sum,  to  be  designated  by  such   clerk, 

V.  Rogers,  26  Ind.  3;  Ward  v.  Buell,  18  with  sufficient  surety,  payable  to  the 

Ind.  104.  opposite  party  in  such  appeal,  condi- 

TliA  Writing,  Howerv  Bsteotivo,  which  tioned  for  the  diligent  prosecution  of 

the  parties  execute  for  the  purpose  of  such  appeal,  for  the  payment  of  the 

staying  execution,  or  on  appeal,  and  judgment  which  may  be  affirmed,  and 

which  is  accepted  for  such  purpose,  will  all  costs,  if  costs  be  adjudged  against 

have  the  force  and  effect  of  an  appeal  the    appellant.      Horner's    Ind.    Stat. 

bond  against  all  the  parties  so  executing  (1896),  §  2454. 

it,  and  will  stay  execution  till  the  court  9.  As  to   the  Mndpal   Obligor,    see 

shall  quash  it.     Ward  v,  Buell,  18  Ind.  supra^  p.   836,   note  4.    Must   be  filed 

104.  by    appellant.       Horner's    Ind.    Stat. 

Appeals  from  IntorlooiitoryOrdors  of  the  (i8q6),  g  638.     Executors,  administra- 

circuit  court,    or   any  judge    thereof,  tors  and  guardians*may  have  an  appeal 

shall  not  be  granted  until  the  appel-  and  stay  of  proceedings  in  the  court 

lant  has  filed  an  appeal   bond,   as  in  below,  without  giving  an  appeal  bond. 

other     cases    of    appeal.      Ind.    Stat.  Ind.  Stat.  (1896),  ^  645,  2457. 

(1896),  §  647.  8.  As  to  the  Burotias,  see  supra^  p.  838, 

Matters  Coneomiiig  BoeadMits'  XstatM.  note  i.    With  such  surety  as  the  court 

— Any  person  aggrieved  by  the  decision  shall  approve.     Ind.  Stat.  (1896) ,  g  638. 

of  the  circuit  court,  or  a  judge  thereof  in  As  to  an  attorney  acting  as  a  surety, 

vacation,  with  respect  to  matters  con-  see  Ohio,  etc.,  R.  Co.  v.  Hardy,  64  Ind. 

cerninga  decedents  estate,  may  prose-  454.     An  appeal  bond  without  a  surety 

cute  an   appeal  to  the  supreme  court,  is  insufficient.     Indianapolis,  etc..  R. 

upon  filing,  with  the  clerk  of  such  cir-  Co.  v.  Beam,  63  Ind.  490. 

cult   court,  a  bond    with   penalty    in  4.  Ai  to  tho  OUigoo,  see  supra^  p.  839, 
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in  the  sum  'of  one  thousand  five  hundred  dollars,^  for  the  payment  of 
which  well  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  execu- 
tors and  administrators  jointly  and  severally  firmly  by  these  presents. 
Signed  with  our  seals  and  dated  this  11th  day  of  November ^1^76,*^ 
The  above  obligation  is  nevertheless  upon  the  following  express 
condition,  to  wit,  that  whereas,  the  said  John  Doe  recovered  a  judg- 
ment, amongst  other  things,  against  the  said  Richard  Roe  for  the  fore- 
closure of  a  chattel,  mortgage  to  make  the  amount  of  six  hundred  and 
thirty-one  dollars  and  costs  of  suit,  at  tht  April  term,  1 87^,  of  the 
Jackson  Circuit  Court,  in  a  certain  suit  therein  pending,  wherein  the 
said  John  Doe  was  plaintiff  and  Richard  Roe  was  defendant,  and  the 
said  Richard  Roe  has  appealed  from  such  judgment  to  the  Supreme 
Court  of  Indiana,  and  has  obtained  a  supersedeas  in  said  cause.' 
Now  therefore,  if  the  said  Richard  Roe  will  duly  prosecute  his  said 
appeal  and  abide  by  and  pay  the  judgment  and  all  costs  which  may  be 
rendered  or  affirmed  against  him,  then  the  above  obligation  to  be  null 
and  void,  else  to  be  and  remain  in  full  force  and  effect.^ 

Richard  Roe.^  (seal)* 

note  I.    Payable  to  appellee.     Horner's  pendency  of  the  appeal.    Homer's  Ind. 

Ind.  Stat.  (1896),  §  638.  Stat.  (1896),  g  638. 

1.  For  Amoimt  oif  Penalty,  see  supra^  For  the  construction  of  the  words 

p.  839,  note  2.     With  such  penalty  as  "damages"  in  the  appeal  bond,  con- 

the  court  shall  approve.     Horner's  Ind.  ditioned  to  pay  "intervening  damages 

Stat.    (1896),  §   638.     Under  Horner's  and  costs/'  see  Blair  v.  Kilpatrick,  40 

Rev.  Stat,  oif  Indiana,  1896,  g  638,  pro*  Ind.    312.      For    the  meaning  of    the 

viding  for  an  appeal  during  term,  on  words  "  prosecution   with  effect "   see 

the  filing  of  the  appeal  bond,  where  Legate  v.  Marr,  8  Black.  (Ind.)  404. 

the  appeal  in  term  is  not  perfected  by  In  Willson   v.   Glenn,    77   Ind.    585, 

fixing  the  penalty  of  the  bond,  the  ap-  the  condition  of  the  bond  was  as  fol- 

peal  will  b^  deemed  abandoned.    John  lows:    "  The    condition  of   the   above 

V.  Farwell  Co.  v,  Newman,  (Ind.  App.  obligation  is  such,  that  whereas,  here^ 

1897)  47  N.  E.  Rep.  234.  tofore,    to   wit,    on    the    i8tk    day  of 

9.  As  to  the  description  of  the  judg-  September^  187^,  the  said  David  71  Hun^ 

ment,  order,  or  decree  appealed  from,  Ur^  in  the  Ripley  Circuit  Court,  recov- 

see  supra^  p.  841,  note  I.  ered  a  judgment  against  the  s^Ad  Joseph 

8.  With  OondiUon  that  he  will  duly  and  Rebecca  Dixon  for  the  foreclosure 
prosecute  his  appeal,  and  abide  by  and  of  a  mortgage  for  the  sum  of  %468  in 
pay  the  judgment  and  costs  which  may  damages  and  costs  of  suit,  from  which 
be  rendered  or  afilrmed  against  him;  said  judgment  of  said  Ripley  Circait 
and  if  the  appeal  is  taken  from  a  judg-  Court  the  S2l\^  Joseph  Dutuap  appeals 
ment  for  the  recovery  of  real  property,  to  the  Supreme  Court  of  Indiana.  Now 
or  the  possession  thereof,  by  the  party  if  the  said  Joseph  Dunla^  shall  well  and 
against  whom  the  judgment  for  the  duly  prosecute  his  said  appeal,  and 
recovery  is  rendered,  then  the  condition  abide  by  and  pay  any  judgment  and 
of  the  bond  shall  further  provide  that  costs  that  may  be  rendered  or  affirmed 
the  appellant  shall  also  pay  all  dam-  against  him,  then  the  above  obligation 
ages  which  may  be  sustained  by  the  to  be  null  and  void,  otherwise  to  re- 
appellee  for  the  mesne  profits,  waste,  main  in  full  force  and  virtue  in  law." 
or  damage  to  the  land  during  the  pen-  4.  ttgnature.  —  An  appeal  bond  need 
dency  of  the  appeal;  and  if  the  appeal  not  be  signed  by  all  the  judgment  de- 
is  from  a  judgment  for  the  recovery  or  fendants.  Hinkle  v.  Holmes,  85  Ind. 
return  of  personal  property,  or  for  such  405,  distinguishing  Willson  v.  Glenn,  77 
property  or  its  value,  then  the  bond  Ind.  585.  The  signatures  of  the  sure- 
shall  be  conditioned  that  if  he  deliver  ties  are  sufficient.  Railsback  v.  Greve, 
or  return  the  property  he  will  also  pay  58  Ind.  73. 

the  reasonable  value  of  its  use  and  any  5.  Baal  is   not  necessary.     Hornet's 

damage    it    may  sustain    during  the  Ind.  Stat.  (1B96),  g  450. 
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Harvey  Fleming,  Tseal^ 

Thomas  Young.  (seal) 

Filed  and  approved  November  11^  i87^. 

John  Scott,  Clerk.^ 

Form  No.  4558.* 

(Bullitt's  Civ.  Code  Ky.  (1895),  726.) 

John  Doe,  John  Smith  and ' 

John  JoneSy  appellants, 
against 

Richard  Roe  and  Robert 
Johnson,  appellees. 

Whereas,  said  appellants  have  taken  (or  are  about  to  take)  an  appeal 
from  a  judgment  of  Xh^  Bourbon  Circuit  Court,  rendered  at  its  June 
term,  i8P7,  against  them  in  favor  of  the  appellees  for  the  sum  oifive 
hundred  dollars,  with  interest  and  costs,  (or  for  the  conveyance  and 
delivery  or  possession  of  a  tract  of  land,  and  costs,  reciting  the  substance 
of  the  judgment  or  the  part  thereof  to  be  superseded)-,^  and  the  appel- 
lants desire  to  supersede  the  said  judgment  (or  a  part  of  said  judg- 
ment above  mentioned:) 

Now  we,  John  Doe,^  John  Smith  and  John  Jones,  principals,  and 
John  Fen  and  Richard  Den,  sureties,*  hereby  covenant  to  and  with 
the  appellees,  Richard  Roe  and  Robert  Johnson,  that  the  appellants 
will  pay  to  the  appellees  all  costs  and  damages  that  may  be  adjudged 
against  the  appellants  on  the  appeal,  and  also  that  they  will  satisfy 
and  perform  the  said  judgment  (or  the  part  of  the  judgment  before 
recited),  in  case  it  shall  be  affirmed,  and  any  judgment  or  order  which 
the  Court  of  Appeals  may  render  or  order  to  be  rendered  by  the 
inferior  court,  not  exceeding  in  amount  or  value  the  judgment  afore- 
said (or  part  of  the  judgment  aforesaid)-,  [and  (if  the  judgment  be 
for  specific  property)  all  rents  or  hire  or  damages  to  property  during 

1.  Af  to  tlie  Approvftl  of  the  bond,  see  §  74S.      See  precedent  in  Clinton  v. 

supra^   p.   841,  note  7.     Must  be  ap-  Phillips,  7  T.  6.  Mon.  (Ky.)  117, 

proved  by  the  court.     Horner's  Ind.  See  Graham  v,  Swigert,  la  B.  Mon. 

Stat.  (1896),  %  638,  which  must  appear  (Ky.)  523,  for  form  of  supersedeas  bond 

of  record.     But  the  appeal  bond  upon  upon  appeal  from  the  Ix)uisviUe  chan- 

appeal,  taken  after  term,  may  be  ap-  eery  court  to  the  court    of    appe^s, 

proved  by  the  clerk  of  the  supreme  Kentucky. 

court  or  the  clerk  of  the  court  below.  8.  As  to  the  description  of  the  judg- 

Homer's  Ind.  Stat.  (1896),  ^  64a.  ment,  order  or  decree  appealed  from, 

Under  the  Ind.  Civ.  Code  (185a),  §  555  see  supra,  p.  841,  note  I. 

(Rev.  Stat.  (1881),  g  638),  where  an  ap-  4.  As  to  the  Ptindpal  Obligor,  see  xw/ra, 

peal   was   taken   during   the   term   to  p.  836,  note  4.     Appellant  must  exe- 

the  supreme  court,  it  was    necessary  cute.      BuUitt's  Civ.  Code  Ky.  (1895), 

to   the   validity  of   the   appeal    bond  §  748. 

that  the  penalty  and  the  surety  therein  5.  As  to  the  SoretlM,  see  supra^  p.  838, 

should    be    approved    by    the    court,  note  i.     One  or  more  sufficient  sure- 

McCloskey  v,  Indianapolis  Mfg.  etc.,  ties.     Bullitt's  Civ.   Code  Ky.  (1895), 

Union,  87  Ind.  20.  §  748. 

The  approval  of  an  appeal  bond  may  Where  Penalty  if  Larger  than  that  re- 
be  waived  by  the  appellee.     Small  v.  quired  by  the  statute,  the  bond  is  valid. 

Clinton  v,  Phillips,  7  T.  B.  Mon.  (Ky.) 


Kennedy,  39  N.  E.  Rep.  (Ind.,  1895)901. 
8.  Bullitt'^s    Ky.   Civ.   Code    (1895). 


119. 
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the  pendency  of  the  appeal,  of  which  the  appellees  are  kept  out  of 
possession  by  reason  of  the  appeal.]  ^ 

Witness  our  hands  this  1st  day  oi  July^  i8P7. 
Attest:  Calvin  Clark, 

Clerk  of  the  Circuit  Court.*  John  Doe,^ 

John  Smithy 
John  Jones y 
Harvey  Fleming, 
{Approval,)"^  Thomas  Young. 

Form  No.  4559.* 

Know  all  men  by  these  presents,  that  we,  Richard Roe^  Harvey  Flem^ 
ing  and  Thomas  Young,''  all  oi  Baltimore  City,  in  the  State  of  Mary- 
land, are  held  and  firmly  bound  \into  John  Doe, ^  oi  Baltimore  City,  or 
his  attorney,  executors,  administrators  or  assigns,  in  the  full  and  just 
sum  of  five  hundred  dollars  ;^  to  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  and  every  one  of  us,  our  and  every  of  our 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents.    Sealed  with  our  seals,  and  dated  this  6th  day  of  Sep- 

1.  Oonditioiwd  that  the  appellant  shall  of  appeal  bonds,  see  Harris  v.  Reges- 

pay  to  the  appellee  all  costs  and  dam-  ter,   70  Md.    109.      See    precedent  in 

ages  that  shall  be  adjudged  against  the  Woods  v.   Fulton,  2  Har.  &  G.  (Md.) 

appellant  on  the  appeal;  also,  that  he  71;  Smith  v,  Dorsey,  6  Har.  &  J.  (Md.) 

will  satisfy  and  perform  the  judgment  261.     No  bond,  required  by  article  5^ 

appealed  from  if  it  should  be  affirmed,  to  be  executed  for  the  purpose  of  stay- 

and  any  judgment,  or  order,  which  the  ing  or  delaying  execution    upon   any 

court  of  appeals  may  render,  or  order  judgment  or  decree,  which  shall  have 

to  bft  rendered  by  the  inferior  court,  been  approved,   shall    afterwards    be 

not  exceeding  in  amount  or  value  the  avoided  for  any  matter  of  form.     Md- 

original   judgment,  and  all   rents  or  Pub.  Gen.  Laws  (1888),  art.  5,  g  56. 

damages  to  property  during  the  pen-  6.  As  to  the  Priaeipal  Obligor,  see  xi^ra, 

dency  of  the  appeal,  of  which  the  ap-  p.    836,    note    4.      Appellant    or    one 

pellee   is   kept  out  of    possession   by  suing  out  a  writ  of  error  must  enter 

reason  of  the  appeal.     Bullitt's  Civ.  into  bond.    Md.  Pub.  Gen.  Laws  (1888), 

Code  Ky.  (1895),  ^  748.  art.  5,  §  51. 

8.  A  supersedeas  bond  must  be  exe-  7.  As  to  tho  Sorotlef,  see  supra^  p.  838, 

cuted  before  the  clerk  of  the  court  ren-  note  i.    With  sufficient  sureties.     Md^ 

dering  the  judgment  if  the  appeal  is  Pub.  Gen.  Laws  (1888),  art.  5,  §51.    An 

granted  by  that  court.     In  other  cases  appeal  bond  with  one  surety  does  not 

they  may  be  executed  before  the  clerk  conform  to  sec.  5,  art.  5,  Md.  Code  of 

of  the  court  of  appeals.     Bullitt's  Civ.  1888,  providing  that  appeal  bonds  shall 

Code  Ky.  (1895),  g  749.  be  executed  with  sufficient  securities. 

8.  Bigiiatnrat. — The  supersedeas  bond  Harris  v,  Regester,  70  Md.  109. 

on  file  to  the  court  of  appeals  may  be  8.  As  to  the  Obligee,  see  supra^  p.  839,. 

signed  by  the  sureties  only,  and  not  by  note  i. 

the  appellants.      Bullitt's  Civ.   Code  9.  For  tho  AmonAt  of  the  Penalty,  see 

Ky.  (1895),  p.  727,  note  b.  supra^  p.  839,  note  2.     At  least  double 

Seal  is  unnecessary.    Ky.  Stat.  (1894),  the  sum  recovered  by  the  judgment  or 

§471.  decree,  or  in  double  the  value  of  the 

4.  As  to  the  Approval  of  the  bond,  see  matter  or  thing  in  controversy  which 

supra ^  p.  841,  note  7.     To  be  approved  shall  have  been  recovered  or  decreed,  if 

by  the  clerk  of  the  court  of  appeals,  movable  chattel  or  chattels,  to  be  esti- 

Bullitt's  Civ.  Code  Ky.  (1895),  §  748.  mated  by  the  court  from  which  judg- 

6.  Md.  Pub.  Gen.  Laws  (1888),  art.  5,  ment   or  decree    the  appeal   shall  be 

S51.    This  statute  applies  also  to  bonds  made  or  writ  of  error  directed.     Md. 

on  error.     For  requisites  and  validity  Pub.  Gen.  Laws  (1888),  art.  5,  g  51. 
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tember  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-seven,* 

Whereas  by  2^  judgment  of  the  Circuit  Court  of  Baltimore  City  ren« 
dered  in  a  cause  therein  between  the  said  John  Doe^  complainant,  and 
the  said  ^fV^ir</j/?^^,  defendant,  the  s^Lid  John  Doe  recovered  against 
the  said  Richard  Roe  the  sum  of  two  hundred  and  twenty-five  dollars;^ 

And  whereas  the  said  Richard  Roe  is  about  to  appeal  from  the  said 
fu(^meni  to  the  next  Court  of  Appeals  of  Maryland : 

Now  the  condition  of  the  above  obligation  is  such,  that  if  the 
above  bound  Richard  Roe  shall  not  cause  a  transcript  of  the  record 
and  proceedings  of  the  said  judgment  to  be  transmitted  to  the  said 
Court  of  Appeals  within  the  time  required  by  law,  and  prosecute  the 
said  appeal  with  effect,  and  shall  not  also  satisfy  and  pay  unto  the  said 
John  Doe^  his  executors,  administrators  or  assigns,  in  case  the 
Adjudgment  shall  be  affirmed,  as  well  all  damages  and  costs  decreed 
by  the  said  Circuit  Court  of  Baltimore  City,  as  all  damages  and  costs 
that  may  be  awarded  by  the  said  Court  of  Appeals,  to  be  paid  by  the 
said  Richard  Roe  [and  shall  not  also  indemnify  the  said  John  Dor 
from  all  loss  and  injury  which  the  said  John  Doe  may  sustain  by 
reason  of  this  appeal  and  the  staying  of  the  operation  of  said  judg- 
ments^ then  this  bond  to  be  and  remain  in  full  force  and  virtue,  other- 
wise of  no  effect.' 

Signed,  sealed  and  delivered  ) 
in  the  presence  of  ) 

John  Smithy  Richard  Roe.  * 

William  JoneSy  Harvey  Fleming. 

Banks  Belky  Thomas  Young, 

Bond  approved:  Cctlvin  Clarky  oXtrkfi 


1.  As  to  the  description  of  the  judg-  within  the  time  required  by  law,  and^ 

ment,  order  or  decree  appealed  from,  prosecute  the  said  appeal  or  writ  of 

see  supra^  p.  841,  note  X.  error  with  effect,  and  also  satisfy  and 

S.  Appsali  in  Equity. —  No  appeal  from  pay  to  the  said  party  in  whose  favor 
any  decree  or  order  shall  stay   execu-  such  judgment  or  decree  was  rendered 
tion  or  suspend  the  operation  of  such  or  passed,  his  executors,  or  adminis- 
decree   or  order   unless  the   appellant  trators,   or  assigns,   in   case  the   said 
shall  give  bond  with    security  to   in-  judgment  or  decree  shall  be  affirmed, 
demnify  the  other  party  or  parties  from  as  well  the  debt,  damages  and  costs, 
all  loss  or  injury  which  said  party  or  or  the  damages  or  sum  of  money  or 
parties  may  sustain,  by  reason  of  such  other  matter  or  thing,   and  costs  ad- 
appeal,  and  staying  the  execution  or  judged  in  the  court   from  which  the 
operation  of  such  order;  such  bond  to  appeal  was  taken,  or  writ  of  error  sued 
be  approved  by  the  judge  or  clerk  of  out,  as  also  all  damages  and  costs  that 
the  court  where   the   proceedings  are  may  be  awarded  by  the  court  of  ap> 
pending,  and  the  penalty  to  be  fixed  by  peals,  then  said  bond  to  be  and  remain 
such  court.     Md.  Laws  (1890),  p.  37,  c.  in  full  force  and  virtue,  otherwise  of  no 
32,   repealing    Md.    Pub.   Gen.    Laws  effect."    Md.  Pub.  Gen.  Laws  (1888),. 
(1888),  art.  5.  §  27.  art.  5.  §  5i. 

8.  Conditioned,  '*  that  if  the  said  party        4.  SOgnatures.  —  See  Wanamaker  v.. 

appellant,    or    party   suing    out   such  Bowes,  36  Md.  42 ;  Gable  v.  Brooks, 

writ  of  error,  shall  not  cause  a  tran-  48  Md.  108. 

script  of  the  record   and   proceedings        6.  As  to  the  Approval  of  the  bond,  see: 

of   the   said    judgment   or   decree    to  supra^  p.  841,  note   7.     The  clerk   or 

be  transmitted  to  the  court  of  appeals  judge  of  any  court  of  law  or  equity^ 
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Form  No.  4560.' 

{Cammituing  as  in  Farm  No,  4562,  and  continuing  to  *)  the  condition 
of  this  obligation  is,  that,  whereas,  a  judgment  was  rendered  by  the 
Circuit  Court  of  the  county  of  De  Soto,  in  said  state,  on  the  B8tA  day 
of  May  A,  D.  i8P7,  at  the -Afoy  Term,  A.  D.  i8P7,  thereof,  in  case 
No.  102j  in  said  court,  against  said  Richard  Roe,  in  favor  of  said  John 
Doe,  for  {Here  describe  the  Judgment  appealed  from,^  Now,  if  said 
Richard  Roe,  principal  obligor  herein,  and  appellant,  will  satisfy  the 
said  judgment,  and  also  such  final  judgment  as  may  be  made  in  said 
cause,  and  all  costs,  if  the  said  judgment  of  said  Circuit  Court  be 
affirmed  by  the  Supreme  Court  of  the  State  of  Mississippi,  to  which 
court  an  appeal  from  said  judgment  of  said  Circuit  Court  is  to  be 
prosecuted,'  then  this  obligation  (concluding  as  in  Form  No. 
4562,) 

shall  approve  the  bond  provided  for  shall  give  bond  in  such  penalty  as  the 

under  sec.  51,  but  no  approval  shall  be  court  may  prescribe,  with  security  to 

had  until  the  appellant  shall  file  in  the  be  approved  by  the  court  or  the  clerk, 

cause  an  affidavit  that  the  said  appeal  to  indemnify  the  other  party  from  all 

is  not  taken  for  delay.     Md.  Pub.  Gen.  loss  and  injury  which  such  party  may 

Laws  (1888),  art.  5,  g  5a.  sustain  by  reason  of  the  staying  of  the 

A  Deputy  Clark  Oaa  Approve  an  appeal  operation  of  such  order.    Md.  Pub.  Gen. 

bond,  his  act  being  the  authority  of  a  Laws  (1888),  art.  5,  §  28.     See  also  Lee 

clerk.     Harris  v.  Regester,  70  Md.  109.  v,  Pindle,  iiGill&  T.  (Md.)362;  Dugan 

In  Appeals  firom  Oommiitioner  of  Land  v,  Gittings,  3  Gill  (Md.)  154. 

Offloe  to  the  Court  of  Appeals,  appel-  ICiohigan.  —  In    Prooeedinga    agaioft 

lant,  to  stay  proceedings,  must  give  Water  Craft,  upon  appeal  from  the  circuit 

bond  and  security  in  the  manner   re-  court  to  the  supreme  court,  appellant 

quired  in  appeals  from  courts  of  equity,  shall,  within  five  days,  file  a  bond  to  the 

Md.  Pub.  Gen.  Laws  (1888),  art.  5,  §  79.  adverse    party    with    the  clerk,   with 

On  AU  Appeal!  Arising  Under  the  Iniol-  surety  or  sureties,  to  be  approved  as 

vent  Law,  there  shall  be  no  supersedeas  provided  in  case  of  bonding  the  water 

or  stay,  unless  a  bond  shall  be  given  craft,  and  to  be,  in  case  of  appeal  by 

in  such  penalty  and  condition,  and  with  the  defendant,  in  a  penalty  of  double 

such  security,  as  the  court  may  pre-  the  amount  of  the  decree  or  judgment, 

scribe  and  approve.      Md.  Pub.  Gen.  conditioned  to  abide  the  judgment  of 

Laws  (1888),  art.  5,  §  7.  the  appellate  court,  and  further  condi- 

Appeal  in  Oases  erf  Forfeiture  of  Charter,  tioned  that  judgment  may  be  entered 
—  To  stay  execution,  appellant  shall  against  them  in  accordance  with  such 
tender  and  file  in  the  cause  an  appeal  order;  incaseof  appeal  by  complainant, 
bond,  in  such  form  and  with  such  sure-  the  penalty  shall  be  two  hundred  dol- 
lies as  may  be  approved  by  the  court;  lars,  and  conditioned  as  above  provided, 
the  penalty  in  such  bond  not  to  exceed  How.  Anno.  Stat.  Mich.  (1882),  §  827a 
in  any  case  the  sum  of  ten  thousand  See  Form  No.  4551. 
dollars.  Md.  Pub.  Gen.  Laws  (1888),  The  filing  of  the  bond  prescribed  by 
art.  5,  S  67.  §8270,  How.  Anno.  Stat  Mich.  (1882), 

On  An  Appeal  AUowed  by  §  188  of  the  is  necessary  to  give  jurisdiction  to  the 

Incorporation  Aet,  the  appellant,  if  de-  appellate  court.     Canfield  v.  The  Brig 

fendant,  in    order   to  stay  execution,  City  of  Erie,  21  Mich.  160. 

shall   tender  and  file  in  the  cause  an  1.  Miss.  Anno.  Code  (1893),  §§  49  '< 

appeal  bond  in  such  sum  and  with  such  seg.    The  bond  on    appeal    from  the 

sureties  as  may  be  approved   by  the  circuit  court  to  the  supreme  court  is  in 

court,  the  penalty  in  such  bond  not  to  all  material  respects  like  that  given 

exceed  in  any  case  the  sum  of  ten  thou-  supra^  Form  No.  4552. 

sand  dollars.      Md.  Ct.  of  App.  Rules,  9.  Descriptionof  judgment,  see n^a. 

No.  23.  p.  841,  note  I. 

To  Dispute  Any  Previous   Order,  the  8.  Oonditlonof  bond,  seexMc^ra,  p.  841, 

party  intending  to  do  so   on  appeal  note  2. 
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Form  No.  4561J 

We,  Richard  Roty^  Harvey  Fleming  and  Thomas  Young?  acknowl- 
edge ourselves  indebted  to  John  Doe^  in  the  sum  of  one  thousand 
dollars,^  to  be  void  on  condition  that  the  said  Richard  Roe  shall  suc- 
cessfully prosecute  an  appeal  in  the  nature  of  a  writ  of  error  to  the 
next  term  of  the  Supreme  Court  of  Tennessee,  at  Nashville^  by  him 
prayed  from  a  judgment  rendered  against  him  in  favor  of  the  said  John 
Doe^  in  the  Circuit  Court  of  Davidson  county,  on  the  ninth  day  of 
Marchy  i8P7,  for  the  sum  of  five  hundred  doWarSy  debt  and  damages, 
and  also  costs  of  suit;^  or,  in  case  of  failure  to  do  so,  pay  and  satisfy 
said  debt  and  damages  and  costs,  and  perform  and  satisfy  the  judg- 
ment of  the  Supreme  Court  in  the  premises.  "^ 

Richard  Roe,^ 
Harvey  Fleming, 
Thomcts  Young. 
{Approval,^ 

Form  No.  4563.><> 
Know  all  men  by  these  presents,  that  we,  Richard  Roe^^^  Harvey 

1.  Tenn.  Code  (1896X  §  4894.  mortgage,  and  not  to  suits  where  land 

2.  JlS  to  the  Frindpal  OhUgor,  see  is  attached  by  a  regular  attachment 
supra^  p.  836,  note  4.  suit  and  decreed  to  be  sold.   Watkins  v, 

8.  As  to  the  Snretief,   see  supra^   p.  Clifton  Hill  Land  Co.,  91  Tenn.  683. 
838,  note  I.     Parties  cannot  go  suretv        A  bond  on   appeal  embracing  part 

for  each  other  on  an    appeal    bond,  of  the  condition  required   by  the  stat- 

Croft  V.  Bailey,  i  Lea  (Tenn.)  369.  ute  only,  is   good   so   far.     Nichol  v, 

4.  JlS  to  the  Obligee,  see  supra^  p.  839,  M'Combs,  2  Yerg.  (Tenn.)  83;  Triplet 

note  I.  V.  Gray,  7  Yerg.  (Tenn.)  16. 

6.  For  Amoiint  of  Fenaltj  see  supra^        8.  Seal  not  necessary  unless  executed 

p.  839,  note  2.    Tenn.  Code  (1896),  §g  by  a  corporation.    Tenn.  Code  (1896), 

4894-4897.  §§  2478,  3213. 

6.  As  to  the  description  of  the  judg-  9.  As  to  the  Approval  of  the  bond,  see 
ment,  order  or  decree  appealed  from,  supra^  p.  841,  note  7.  By  clerk  of  the 
see  JM/ra,  p.  841,  note  i.  lower  court.    Tenn.  Code  (1896),  §4898. 

7.  Conditioned  to  pay  the  debt,  dam-  10.  Va.  Code  (1887),  §  3470.  This 
ages  and  costs.  Tenn.  Code  (1896),  statute  also  applies  to  bonds  on  error. 
§4894;  Banks  V.Brown,  4  Yerg.  (Tenn.)  Compare  also  W.  Va.  Code  (1887),  c. 
199;  Rogers  v.  Newman,  5  Lea  (Tenn.)  135,  §  14,  for  similar  statutory  pro- 
256.  visions. 

To  pay  decree,  damages  and  costs.  Appealf  firom  Courts  of  Limited  Juris- 

Tenn.  Code  (1896),  §  4896;  Chenault  v.  diotion  in  West  Virginia  to   the  court 

Chenault,  5  Sneed  (Tenn.)  248.  of    appeals    shall   be    subject    to   the 

To  pay  the  damages  and  costs  only,  same   limitations,  exceptions,  regula- 

and  interest.   Tenn.  Code  (1896),  §4895;  tions  and  conditions  as  appeals  from 

see  Rogers  v,  Newman,  5  I^a  (Tenn.)  the  circuit  courts,   or  writs  of  error 

256;    Ing  V.     Davey,   2    Lea   (Tenn.)  thereto.      W.  Va.    Code    (1887),    Ap- 

276;  Medaris  V.  Cowan,  i  Baxt.  (Tenn.)  pendix,  p.  1019. 

loi;    Patterson  v.    Gordon,   3   Tenn.  11.  Aj  to  the  Prindpal  Obligor,  see 

Ch.    Z9;  Goine  v.  Henderson,   5  Yerg.  supra^  p.  836,  note  4.     Except  where  an 

(Tenn.)    197;  Bilbo  v,  Allen,  4  Heisk.  appeal,  writ  of  error  or  supersedeas  is 

(Tenn.)  31.  proper  to  protect  the  estate  of  a  dece- 

To  pay  costs.  Tenn.  Code  (1896),  dent,  infant,  convict,  or  insane  person, 
$(4897;  Watkins  v.  Clifton  Hill  Land  the  same  shall  not  take  effect  until  bond 
Co.,  91  Tenn.  683.  Section  4897  applies  be  given  by  the  appellants  or  petition- 
only  to  suits  to  enforce  a  vendor's  lien,  ers,  or  one  or  more  of  them,  or  some 
a  mechanic's  lien,  or  to  foreclose  a  other  person.    Va.  Code  (1887),  g  3470. 
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Flemings  and  Thomas  Young^^  all  of  Charlottesville y  are  held  and  firmly 
bound  unto  the  Commonwealth  of  Virginia,'  in  the  sum  of  one 
thousand  dollars,'  to  the  payment  whereof,  well  and  truly  to  be  made 
to  the  said  Commonwealth  of  Virginia,  we  bind  ourselves  and  each 
of  us,  our  and  each  of  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  And  we  hereby 
waive  the  benefit  of  our  exemptions  as  to  this  obligation,  and  also 
of  any  claim,  or  right  to  discharge  any  liability  to  the  Common- 
wealth arising  under  this  bond,  or  by  virtue  of  said  office,  post,  or 
trust,  with  coupons  detached  from  bonds  of  this  State.  Sealed  with 
our  seals,  and  dated  this  16th  day  of  May^  one  thousand  eight  hundred 
and  ninety-seven. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the 
said  Richard  Roe,  by  petition  to  the  Supreme  Court  of  Appeals  of  the 
State  of  Virginia,  has  prayed  and  obtained  an  appeal  from,  and  a 
supersedeas  to,  a  decree  of  the  Circuit^  Court  of  the  County  of  Albe- 
marUy  pronounced  on  the  10th  day  of  May^  i8P7,  in  a  suit  depending 
in  said  court,  in  which  {Here  appropriately  describe  the  decree^  judgment^ 
or  order\^  upon  entering  into  bond  with  sufficient  security  in  the 
clerk's  office  of  the  said  Circuit  Court  of  the  County  of  Albemarle^  in 
the  sum  of  five  hundred  dollars. 

Now,  therefore,  if  the  said  Richard  Roe  shall  perform  and  satisfy 

1.  ill  to   tht  SnretiM,  see  sufra^   p.  crees    and    orders    of    chancery    and 

83d,  note   I.     Any  bond  required  by  hustings  courts    shall   be  taken    and 

law  to  be  given  upon  appeal,  writ  of  allowed  as  from    judgments,   decre«« 

error    or   supersedeas    can    be    made  and  orders  of  a  circuit  court  or  a  cir- 

payable  to  the  party  entitled  to  the  cuit  judge.     Va.  Code  (1887),  g  3081. 

benefit  thereof  notwithstanding  any-  0.  As  to  the  description  of  the  judg- 

thing  contained  in  section   177.    Va.  ment,  order  or  decree  appealed  from. 

Code  (1887),  g  181.  see  supra ^  p.  841,  note  2. 

8.  Ai  to  the  Obligee,  see  supra^  p.  839,  Desoription  of  Jadgmait  —  In  DeHnui. 

note  I.  — The  judgment  may  be  described  as 

8.  For  Amonnt  of  Fenaltj,  see  supra^  follows:  *'  In  an  action  of  detinue  de- 

p.  839,  note  2.      In   a   penalty  to  be  pending  in  said  court  between  the  said 

fixed  by  the  court  or  judge,  by  or  in  John   Doe,    plaintiff,    and    the    above 

which    the   appeal,   writ   of   error    or  bounden  Richard  Roe^    defendant,    it 

supersedeas    is    allowed    or    entered,  was  considered  that  the  ^9aA  John  Doe 

which   penalty,  in   a  case  where  the  should  recover  against  the  said  Richard 

iudgment,  decree   or   order,  proceed-  Roe  four  horses,  of  the  price  and  value 

ings  on  which,  in  whole  or  in  part,  are  of  Jive  hundred  dollars,  if  they  might 

stayed  by  supersedeas,  is  for  the  pay-  be  had,  but  if  not,  then  the  price  and 

ment  of  money,  shall  in  no  case  be  value  of  them  aforesaid,  or  of  such  of 

less  than   the  amount  of  money  the  them  as  might   not  be  had,  and  cm 

payment  of  which  is  stayed,  with  in-  ^w^r^'</ dollars  damages  and  costs." 

terest  and  costs.     Va.  Code  (1887),  §  In  Ejectment,  —  The  judgment  may 

3470.  be  described  as  follows:  *'  In  an  action 

Prior  to  the  Va.  Code,  1887,  the  pen-  of  trespass  the  ejectment  depending  in 
alty,  under  the  reading  of  the  statute  said  court  between  yi^Aff  Doe,  plaintiff, 
then  existing.  Code  of  1873,  c.  178,  and  Richard  Roe,  defendant,  it  was 
§  24,  covered  only  the  damages  usually  considered  by  the  said  court  that  the 
awarded  by  the  court  of  appeals  to  the  plaintiff  should  recover  against  the  de- 
appellee  when  judgment  was  affirmed,  fendant  five  acres  of  land,  with  the 
Cardwell  v.  Allen,  28  Gratt.  (Va.)  184.  appurtenances    thereto,    belonging   in 

4.  Appeal  ttmsi  Chaaoery  and  Hustings  the  countv  of  Albemarle,  together  with 

Courts.  —  Appeals,  writs  of  error  and  one    hundred    dollars    damages    and 

supersedeas  from  the  judgments,  de-  costs." 
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the  said  decree^  proceedings  on  which  are  so  stayed  by  said  writ  of 
supersedeas,  in  case  the  same  shall  be  affirmed,  or  the  said  appeal  and 
supersedeas  be  dismissed,  and  shall  also  pay  all  damages,  costs,  and 
fees  which  may  be  awarded  against  or  incurred  by  the  said  Richard 
Roe  in  the  appellate  court,  and  also  all  actual  damages  incurred  in 
consequence  of  said  supersedeas,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue.^ 

Richard  Roe,  ^seal^* 

Harvey  Fleming,     (seal 
Thomas  Young.       (seal^ 
{Justification  of  sureties.)^        {Approved.)^ 

Form  No.  4563.* 

Richard  Roe^  appellant,  )  Circuit  Court  of  the  United  States  of  Amer- 

against  V     ica.     For  [the  Western  Division  of]  the 

John  Doe,  appellee.     )      Western    District    of  Missouri,    in    the 

1.  With  Condition,  if  a  supersedeas  be  until  such  bond  be  given  before  the 
awarded,  to  perform  and  satisfy  the  cleric  of  the  court  below,  who  shall  take 
judgment,  decree  or  order,  or  a  part  said  bond  and  indorse  on  the  same  pro- 
thereof,  proceedings  on  which  are  cess  that  it  has  been  given,  and  the 
stayed,  in  case  the  said  judgment,  de-  names  of  the  sureties  therein.  Va. 
cree,  or  such  part,  be  affirmed,  or  the  Code  (1887),  g  3471. 
appeal,  writ  of  error  or  supersedeas  be  To  Proonro  Smpoasioii  of  Bzooution,  the 
dismissed,  and  also  to  pay  all  damages,  person  presenting  a  petition  for  an  ap- 
costs  and  fees  which  may  be  awarded  peal  from,  or  writ  of  error  or  super- 
against  or  incurred  by  the  appellants  sedeas  to,  any  final  judgment,  decree 
or  petitioners  in  the  appellate  court,  or  order,  shall  give  bond  before  the 
and  all  actual  damages  incurred  in  con-  clerk  of  the  court  in  which  the  judg- 
sequence  of  the  supersedeas;  and  that  ment  was  rendered,  in  such  penalty  as 
on  further  condition,  if  it  be  an  appeal  the  court  or  judge  may  require,  with  a 
from  the  decree  or  order  dissolving  an  condition  reciting  such  judgment,  de- 
injunction  or  dismissing  a  bill  of  in-  cree  or  order,  and  the  intention  of  said 
junction,  to  indemnify  and  save  harm-  person  to  present  such  petition  for  an 
less  the  surety  in  the  injunction  bond  appeal  from,  or  a  writ  of  error  or  super- 
against  all  loss  or  damage  in  conse-  sedeas  to,  the  judgment,  decree  or 
quenceof  his  suretyship;  and  with  order,  and  providing  for  the  payment 
condition,  when  no  supersedeas  is  of  all  such  damages  as  may  accrue  to 
awarded,  to  pay  such  specific  damages  any  person  by  reason  of  the  said  sus- 
and  such  costs  and  fees  as  may  be  pension,  in  case  a  supersedeas  to  such 
awarded  or  incurred.  Va.  Code (1887),  judgment,  decree  or  order  shall  not  be 
g  3470.  allowed,  and  be  effectual  within  the 

S.  Seal.  —  A  scroll  .^y  way  of  a  seal  time    so    specified.    Va.   Code  (1887), 

is  sufficient.     Va.  Code  (1887),  §  2968.  g  3456. 

8.  Consult  the  title  Justification  op  6.  SaMnodoas  Bonds  in  theOireiiit  [and 

Sureties.  DlitrietJ  Courts — Generally,  —  Must  be 

4.  JlS  to  tho  Approval  of  the  bond,  see  taken  with  good  and  sufficient  security, 
supra^  p.  841,  note  7.  The  bond  shall  that  the  plaintiff  in  error  or  appellant 
be  taken  by  the  clerk  of  the  court  in  shall  prosecute  his  writ  or  appeal  to 
which  the  appeal  is  entered  of  right,  effect,  and  answer  all  damages  and 
before  such  entry;  or  where  an  appeal,  costs  if  he  fail  to  make  his  plea  good, 
writ  of  error  or  supersedeas  is  allowed  Such  indemnity,  where  the  judgment 
on  petition  by  the  clerk  of  the  appellate  or  decree  is  for  the  recovery  of  money 
court  before  process  is  issued  there-  not  otherwise  secured,  must  be  for  the 
upon,  except  where  the  court  of  ap-  whole  amount  of  the  judgment  or  de- 
peals  is  the  appellate  court,  the  clerk  cree,  including  just  damages  for  delay 
whereof  shall  indorse  the  summons  or  and  costs,  and  interest  on  the  appeal; 
supersedeas  that  it  shall  not  be  effectual  but  in  all  suits  where    the  property 
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Eighth  Circuit.  1 

Know  all  men  by  these  presents,  that  we,  Richard  Roe^  the  above 
named  appellant,  as  principal,  and  Harvey  Fleming  and  Thomas  Young^ 
both  of  Kansas  City^^z&  sureties,  are  held  and  firmly  bound  unto  John 
Doe^^  the  above  named  appellee,  in  the  full  and  just  sum  oi  five  thou- 
sand dollars,^  to  be  paid  to  the  said  John  Doe^  his  certain  attorney, 
executors,  administrators,  qr  assigns:  to  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  ad- 
ministrators, jointly  and  severally,  by  these  presents.  Sealed  with 
our  seals  and  dated  this  first  day  of  February^  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-seven. 

Whereas,  lately  at  a  Circuit  Court  of  the  United  States  of  America^ 

In  controversy  necetsarily  follows  the  1.  Or  the  caption  may  be  adapted  oa 

event  of  the  suit,  as  in  real  actions,  re-  appeal  from  the  district  courL 

plevin,    and    suits  on   mortgages,   or  8.  An  appeal  was  dismissed  where 

where  the  property  is  in  the  custody  of  the  parties  to  a  decree  in  the  circnit 

the  marshal  under  the  admiralty  pro-  court  did  not  join  in  the  appeal  to  the 

cess,  as  in  cases  of  capture  and  seizure,  supreme  court   of  the   United  States. 

or  where  the  proceeds  thereof,  or  a  bond  O wings  v.  Kincannon ,  7  Pet.  (U.  S.)400. 

for  the  value  thereof,  is  in  the  custody  t.  As  to  tht  tDntias,  see  it^a^  p.  S38, 

or  control  of  the  court,  indemnity  in  all  note  i. 

such  cases  is  only  required  in  an  amount  4.  Wilting  Beslitnod  of  the  sureties  is 

sufficient  to  secure  the  sum  recovered  the  better  practice.     Adm.  Rules,  U.  S. 

for  the  use  and  detention  of  the  prop-  Cir.  Cl  of  App.,  ad  Circuit,  Rule  No. 

erty,  the  costs  of  the  suit,  and  j  ust  dam-  a,  g  3. 

ages  for  delay,  and  costs  and  interest  6.  OUigse. — A  bond  may  be  made 

on   the  appeal.     Rules  of  the   U.   S.  payable  to  either  the  relator  or  to  the 

Supr.  Ct.,  No.  29;  3  Supr.  Ct  Rep.,  p.  state,  where  the  suit  is  brought  in  the 

xvi;  Original  Rules  U.  S.  Cir.  Ct  of  name  of  the  state  on  relation  of  a  pri- 

App.,  No.  13;  78  Fed.  Rep.,  p.  cxv;  Z2  vate  individual.     Spalding  v.  People, 

Supr.  Ct.  Rep.,  p.  viii;  47  Fed.  Rep.,  a  How.  (U.  S.)  66. 

p.  vi.  If  the  bond  runs  to  only  one  of  several 

Review  of  Judgment  Against  County,  -—  parties  respondent,  the  defect  may  be 

As  a  condition  of  a  review  by  the  su-  cured  after  the  cause  is  in  the  court  of 

preme  court  of  a  judgment  on  drain  appeals.     Farmers*  Loan  &  Trust  Co. 

bonds  against  a  county  as  a  represen-  v,  Chicago,  etc.,  R.  Co.,  73  Fed.  Rep. 

tative  for  the  persons  liable  for  the  314. 

amount  of  the  bonds,  the  circuit  court  6.  For  the  Amount  of  tht  Psnalty,  see 

may  require  an  appeal  bond,  with  sure-  supra^  p.  839,  note  a. 

ties,   conditioned  for  the  payment  of  The  bond  need  not  be  for  the  full 

the  amount  of  judgment,  though  the  amount  to  be  paid,  where  the  decree 

county  itself  is  not  liable  for  such  pay-  appealed  from  declares  a  lien  on  spe- 

ment.     Fuller  v,  Aylesworth,  75  Fed.  cific  property  and  requires  payment  of 

Rep.  694.  a  sum  of  money.    The  amount  rests  in 

Admiralty,  —  If  the  appellant  desires  the  discretion  of  the  court.     Louisville, 

to  stay  execution  upon  the  decree  of  etc.,  R.  Co.  v.  Pope,  74  Fed.  Rep.  i. 

the  court  below,  the   bond  which   he  The  meaning  of  the  words  '*iudg- 

shall  give  shall  be  a  bond  with  sufficient  ment  for  the  recovery  of  money      and 

surety  in  such  further  sum  as  the  judge  **not  otherwise  secured'*  is  explained 

of  the  district  court  or  a  judge  of  the  in  Fuller  v.  Aylesworth,  75  Fed.  Rep. 

United   States  circuit  court  of  appeals  694. 

shall  order,  conditioned  that  he  will  Rule  of  the  Original  Rules  of  U.  S. 

abide  by  and  perform  whatever  decree  Cir.  Ct.  of  App.  No.  13,  78  Fed.  Rep. 

may  be  rendered  by  this  court  in  the  p.  cxv,  requiring  supersedeas  bonds  to 

cause,  or  on  the  mandate  of  this  court,  be  for  the  full  amount  of  the  judgment, 

by  the  court  below.     Adm.  Rules  of  U.  etc.,  does  not  apply  to  bonds  required 

S.  Cir.  Ct.  of  App.,  ad  Circuit,  No.  a,  on  the  allowance  of  writs  of  error, where 

g  14a.  no  supersedeas    is  asked.     Wheeling 
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[of  the  Western  division]  of  the  Western  district  of  Missouri^  in  a 
suit  depending  in  said  court  between  the  said  John  Doe  as  plaintiff 
and  the  said  Richard  Roe  2i%  defendant,  a  judgment  (or  decree)  was 
rendered  against  the  said  Richard  Roe^^  and  the  said  Richard  Roe^ 
having  obtained  an  appeal  (or  a  writ  of  error\  and  filed  a  copy 
thereof  in  the  clerk's  office  of  the  said  court  to  reverse  the  judg- 
ment (or  decree)  in  the  aforesaid  suit,  and  a  citation  directed  to  the 
said  John  Doe,  citing  and  admonishing  him  to  be  and  appear  at  a 
[Supreme  Court  of  the  United   States,  to  be  holden  at  Washington 

within days  from  the  date  thereof].' 

Now,  the  condition  of  the  above  obligation  is  such,  that  if  the  said 
John  Doe  shall  prosecute  said  appeal  (or  writ  of  error)  to  effect,  and 
answer  all  damages  and  costs  if  he  fail  to  make  his  plea  good,  then 
the  above  obligation  to  be  void;  else  to  remain  in  full  force  and 
virtue.* 

Bridge,  etc.,  R.  Co.  v,  Cochran,  68  Fed.  question;  and  in  any  case  in  which  the 

Rep.  144.  constitution  or  law  of  a  state  is  claimed 

1.  Or  the  language  may  be  changed  to  be  in  contravention  of  the  constitu- 
te adapt  the  form  to  that  of  a  bond  tion  of  the  United  States.  Nothing  in 
from  the  district  court.  this  act  shall  affect  the  jurisdiction  of 

8.  As  to  the  description  of  the  judg-  the  supreme  court  in  cases  appealed 
ment,  order  or  decree  appealed  from,  from  the  highest  court  of  a  state,  nor 
see  supra,  p.  84T,  note  I.  Failure  to  the  construction  of  the  statute  pro- 
mention  the  term  at  which  the  decree  vided  for  review  of  such  cases.  26  U. 
was  rendered  is  not  a  fatal  defect.  S.  Stat,  at  Large  (1889-1891),  c.  517, 
Davis  v.*  Wakelee,  156  U.  S.  680.  §5;  13   Supreme  Ct.   Rep.,   p.   xiii  et 

8.  If  the  Appeal  is  to  the  United  States  seq, 
dreait  Court  of  Appeals,  or  the  writ  of  er-       Appeals  to  United  States  Ck>arts  of  Ap- 

ror  therefrom,  instead  of  the  words  in  peals.  —  Such  courts,  established  by  the 

[  ]  should  be  substituted  the  following:  act  of   1891,   shall  exercise    appellate 

*'  session  of  the  United  States  Circuit  jurisdiction  to  review  by  appeal  or  writ 

Court  of  Appeals  for  the  iS'f^^M  Circuit,  of  error  final   decision   in   the  district 

to  be  holden  at  the  city  of  St  Louis,  in  court,     and    in    the    existing    circuit 

said  circuit,  on  the  ffth  day  of  Decern-  courts  in  all  cases  other  thanthose  pro- 

ber    next."     **  United    States    Circuit  vided  for  in  section  5  of  such  act,  unless 

Court  of  Appeals  for  the  Eighth  Cir-  otherwise  provided  by  law.     26  U.  S. 

cuit,"   is  the  adopted  title  of  the  court.  Stat,  at  Large  (1889-1891),  c.  517,  §  6. 
Original   Rules   U.  S.   Circuit  Ct.    of        Appeal  to  Supreme  Court  from  Cironit 

App.,  No.  i;  12  Supreme  Ct.  Rep.,  p.  v.  Court  of  Appeals.  —  In  all  cases  nothere- 

Appeals  Direot  to  Supreme  Court.  —  Ap-  inbefore  in  this  section  made  final, 
peals,  or  writs  of  error  may  be  taken  there  shall  be  of  right  an  appeal  or  writ 
from  the  district  courts  or  from  the  exist-  of  error  or  review  of  the  case  by  the  su- 
ing circuit  court  direct  to  the  supreme  preme  court  where  the  matter  in  con- 
court  in  the  following  cases:  In  any  case  troversy  shall  exceed  one  thousand 
in  which  the  jurisdiction  of  the  court  is  dollars,  besides  costs.  26  U.  S.  Stat, 
in  issue  —  in  such  cases  the  question  of  at  Large  (1889-1891),  c.  517,  §6. 
jurisdiction  alone  is  certified  to  the  4.  Condition.  —  See  j'M/ra,  p.  841,  note 
supreme  court  from  the  court  below  for  2.  The  bond  is  insufficient  when  con- 
decision;  from  the  final  sentences  and  ditioned  to  prosecute  the  appeal  to 
decrees  in  prize  causes;  in  cases  of  con-  effect  and  answer  all  costs  and  dam- 
viction  of  capital  or  otherwise  infamous  ages  "in  the  event  the  decree  is  af- 
crimes;  in  any  case  that  involves  the  firmed,"  instead  of  **  if  it  fails  to  make 
construction  or  application  of  the  Con-  its  plea  good."  Peace  River  Phosphate 
stitution  of  the  United  States;  in  any  Co.  v,  Edwards,  70  Fed.  Rep.  728. 
case  in  which  the  constitutionality  of  A  bond  sufficient  in  all  other  re- 
any  law  of  the  United  States,  or  the  va-  spects,  taken  and  approved  before  the 
lidity  or  construction  of  any  treaty  writ  of  error  was  sued  out,  will  be  pre- 
made  under  its  authority,  is  drawn  in  sumed  to  have  been   approved  agaio 
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Circuit  Court  of  the  United  States 
of  America.  For  the  Southern 
Division  of  the  Northern  Dis- 
trict of  Alabama. 


4664.  BONDS  AND  UNDERTAKINGS  4564. 

Sealed  and  delivered 
in  presence  of 

Banks  Belk.  Richard  Roe.  (seal) 

Jack  Massey.  Harvey  Fleming,     (seal) 

T.  M.  Hughes.  Thomas  Young.        (seal) 

Approved  by 

Amos  Madden  Thayer^ 
Circuit  Judge  for  the  Eighth  Circuit.^ 

Form  No.  4564. 
(Precedent  in  Tuskaloosa  Northern  R.  Co.  v.  Gade,  141  U.  S.  246.)' 

The  Tuskaloosa  Northern  Rail  A 
way  Company^  a  body  Corporate 
under    the    laws   of  Alabama^ 
Appellant, 

V. 

J".  C  Reiley  and  A.  V.  Gude^  con- 
stituting the  firm  of  Reiley  &* 
Gude^  Appellees. 

Know  all  men  by  these  presents  that  we  The  Tuskaloosa  Northern 
Railway  Company ^  a  body  corporate  under  the  laws  of  Alabama^  The 
Tuskaloosa  Coal  Iron  and  Land  Co. ,  a  body  corporate  under  the  laws 
of  Alabama^  and  The  Tuskaloosa  Belt  Railwc^  Co.y  a  body  corporate 
under  the  laws  of  Alabama^  all  of  the  county  of  Tuskaloosa  in  the 
State  of  Alabama  are  held  and  firmly  bound  unto  the  above  named 
Reiley  b-  Gude  in  the  sum  of  Fifteen  Thousand  {15,000)  Dollars  to  be 
paid  by  the  said  Reiley  &*  Gude. 

For  the  faithful  payment  of  which  sum  well  and  truly  to  be  made 
we  bind  ourselves  and  each  of  us,  our  and  each  of  our  heirs,  execu- 
tors and  administrators  jointly  and  severally  and  firmly  by  these 
presents. 

Sealed  with  our  seals  and  dated  at  Tuskaloosa,  Alabama,  the  2Sd 
day  oiMay,  A.  D.  18^. 

Whereas  the  above  bounden  Tuskaloosa  Northern  Railway  Co.,  has 
prosecuted  an  appeal  [or  writ  of  error]'  to  the  Supreme  Court  of  the 

miter  the  allowance  of  the  writ.     Mc-  126 ;   Many  v.   Sizer,   6  Gray  (Mass.) 

Clellan  v.  Pyeatt,  49  Fed.  Rep.  259.  141;  Owings  v.  Kincannon,  7  Pet.  (U. 

As  to  the  construction  of  the  word  S.)  400 ;  these  being  bonds  in  cases  of 
*'  damages  "  in  the  bond,  conditioned  appeal  prior  to  the  establishing  of  the 
to  pay  "intervening  damages  and  United  States  circuit  court  of  appeals, 
costs,"  see  Kountze  v.  Omaha  Hotel  t.  The  appeal  in  Tuskaloosa  North- 
Co.,  107  U.  S.  378;  Burgess  v.  Doble,  ern  R.  Co.  v.  Gude,  141  U.  S.  244,  from 
149  Mass.  356.  the  circuit  court  of  the  United  Sutes 

1.  Ai  to  the  Approval  of  the  bond,  for  the  southern  division  of  the  north- 
see  supra^  p.  841,  note  7.  The  super-  ern  district  of  Alabama  to  the  United 
sedeas  bond  on  appeal  to  the  circuit  States  supreme  -  court,  taken  prior  to 
court  of  appeals  must  be  approved  by  the  passage  of  the  act  of  1891,  estab- 
the  justice  or  judge.  The  approval  of  lishing  the  United  States  circuit  court 
the  clerk  is  insufficient.  Freeman  v.  of  appeals,  was  dismissed  on  motion 
Clay,  48  Fed.  Rep.  849.  of  the  appellee,   for  the  reason  that 

t.  For  other  precedents  see  Beardsley  there  was  no  bill  of  exceptions,  nor  an 

V.  Arkansas,  etc.,   R.  Co.,  158  U.   S.  allowance  of  an  appeal;  although  the 
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United  States  to  reverse  the  judgment  rendered  in  the  above  entitled 
cause  at  the  spring  term  i8PC?,  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  Division  of  the  Northern  District  of  Alabama^ 
■  holden  at  Birmingham^  Alabama^  by  the  Hon.  John  Bruce^  judge  of  the 
Circuit  Court  of  the  United  States  for  the  Southern  Division  of  the 
Northern  District  of  Alabama,  Now  therefore,  the  condition  of 
the  above  obligation  is  such,  that  if  the  above  named  Tuskaloosa 
Northern  Railway  Co,  shall  prosecute  said  appeal  to  effect  and 
answer  all  damages  and  costs,  if  it  fail  to  make  said  appeal  ^  good, 
then  this  obligation  shall  be  void,  otherwise  the  same  shall  be  and 
remain  in  full  force -and  virtue. 

Tuskaloosa  Northern  Railway  Company, 

By  W,  C  femison^  (seal) 
Presd't. 
Tuskaloosa  Coal  Iron  and  Land  Company, 

By  W,  C.  Jemison^   (seal) 
Presd't. 
Tuskaloosa  Belt  Railway  Company, 

W,  C,  Jemisony  (seal) 
Presd't. 
Taken  and  approved  this  2J^h  day  of  May^  iS90, 

John  Brucey 
Judge  of  the  U.  S.  Court 
Southern  Division 
Northern  District  of  Alabama, 

(8)  From  City  Court. 

Form  No.  4565. 

{Commencing  as  in  Form  No,  4560^  and  continuing  down  to  *)  Whereas, 
at  the  regular  term,  i8P7,  of  the  city  court  of  and  for  said  county, 
on,  to  wit,  the  ninth  day  of  October,  iS97,  the  said  /ohn  Doe  recovered 
a  judgment  in  said  court  digdi\nst  Richard  Roe,  for  the  sum  oifour 
hundred  dollars,  debt  and  damages,  and  the  further  sum  of  fifty 
dollars  for  costs  in  that  behalf  expended;  and  whereas,  on  this  day 
the  said  Richard  Roe,  as  such  defendant,  has  prayed  and  obtained  an 
appeal  from, the  said  judgment  to  the  supreme  court,  to  be  holden 
of  and  for  said  state.  {Continuity  and  concluding  as  in  Form  No, 
4553.y 

supersedeas  bond  above  set  out  was  8.  The  appeal  bond  is  in  all  material 

filed,  alleging  that  the  defendant  had  respects  similar  to  that  given,  supra^ 

**  prosecuted  an  appeal  or  writ  of  error  Form  No.  4550.     Ala.  Civ.  Code  (1886), 

to  the  supreme  court,"  etc.     Had  the  §  3624. 

proceedings  for  appeal  been  otherwise  Georgia.  —  On  error  from  a  city  court 

regular,  the  supersedeas  bond  with  the  to  the    supreme    court,  the   rules    of 

omission  of  the  words  in  [  ]  would  have  procedure  are  the  same  as   from  the 

sufficed.  superior  court  to  the   supreme  court. 

1.  The  word  "plea"  should  be  in-  Ga.  Code (1895), §4307.    See  Form  No. 

serted  instead  of  the  word  "appeal."  4604.  infra. 

Rules  U.  S.  Supreme  Ct.»  Rule  No.  29;  Dlinoit. —  In  appeals  from  city  courts 

Original  Rules   U.   S.   Circuit  Ct.   of  to    the    supreme    court    or   appellate 

App.,  No.  13 ;  Peace  River  Phosphate  court    in    cases  where    such    appeals 

Co.  V.  Edwards,  70  Fed.  Rep.  728.  lie  (Surr  &  C.  Anno.  Stat.   111.  (i896)» 
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(4)  From  Coumty  Court. 

PormNo.4566.> 

Know  all  men  by  these  presents,  that  we,  Richard  Roe  *  and  Haro^ 
Fleming  and  Thomas  Young ^^  of  the  county  of  Las  Animas^  and  state 
of  Colorado,  are  held  and  firmly  bound  unto  John  Doe^^  in  the  penal 
sum  oifive  hundred  dollars,^  lawful  money  of  the  United  States,  to  be 
paid  to  the  above  named  obligee,  his  executors,  administrators  or 
assigns,  for  the  payment  of  which,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly  and  sever- 
ally, firmly  by  these  presents.  Sealed  with  our  seals,  Uiis  ISth  day 
of  Octoher^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-seven.  * 

Whereas,  the  said  John  Doe  did,  on  the  ninth  day  of  October^  A.  D. 
i8P7,  at  a  term  of  the  County  Court  then  being  holden  within  and  for 
the  county  oi  Las  Animas,  and  state  of  Colorado,  obtain  judgment 
against  the  above  bounden^iV^m/.^^^,  for  the  sum  of  two  hundred 
dollars,  and  costs  of  suit,^  Irom  which  judgment  the  said  Richard 
Roe  has  prayed  for,  obtained  and  taken  an  appeal  to  the  [Supreme 
Court]  ^  of  said  state  of  Colorado. 

p.  3114,  par.  89)  the  bond  is  in  all  ma-  A  Hiuietpal  GorporttioB,  as  an  appeU 

terial  repects  like  that  given  in  Form  lant,  is  entitled  to  a  supersedeas  with* 

No.  4556,  supra,  out  filing  an  undertaking.    Mill's  Anno. 

MhuiMoto  --ABptali   tram   Hvnkipal  Code  Colo.  (1896),  §  395. 

Oonrli.-^All  appeals  from  any  pdg-  8.  As  to  this  Snntlflt,  see  x«^a,  p.  838, 

ment,  order  or  action  of  a  municipal  note  i. 

court  shall  be  had  to  the  district  court  4,  As  tft  the  OUlgee,  see  svpra^  p.  839, 

of  the  county  in  which  such  city  is  sit-  note  i.     Must  be  made  payable  to  the 

uated,  in  like  manner  and  under  the  appellee.       Mill's    Anno.   Code   Colo, 

same  rules  of  practice  and  procedure  as  (1896),  §  388. 

in  cases  of  appeal  from  justices'  to  dis-  The  bond  need  not  recite  the  name 

trict  courts.    Minn.  Laws  (1895),  c  229,  of  the  obligee  if  it  appears  in  Uiedtle. 

g  38.    See  Form  No,  4598,  infra.  Willoughby  v.  Brown,  4  Colo.  X20. 

1.  Mill's  Anno.  Code  Colo.  (1896),  6.  tfx  the  Anunuit  of  U10  Ponatty,  see 
%  388,  applying  also  to  appeals  from  supra^  p.  839,  note  2.  The  amount 
the  district  and  superior  courts.  of  the  bond  must  be  fixed  by  order  of 

2.  As  to  the  Friaelpal  Obligor,  see  court  allowing  the  appeal  WoUiey  v, 
xf#/ra,  p.  836,  note  4.  Lebanon  Min.   Mfg.   Co.,   3  Colo.  64. 

The  party  praying  such  appeal  shall,  And  must  be  in  a  reasonable  sum  suffi- 

by  himself,  his  agent  or  attorney,  give  cient  to  cover  the  amount  of  the  judg- 

bond   with    sufficient    surety.      Mill's  ment  appealed  from,  and  costs.     MilTs 

Anno.  Code  Colo.  (1896),  §  388.  Anno.  Code  Colo.  (1896),  g  388.      But 

An   appeal  bond  by  one  party  on  a  the  court  or  judge   may,  in  his  discre- 

joint  appeal  was  held  to  be  not  suffi-  tion,  dispense  with  or  limit  the  amount 

cient;  the  appeal    should    have    been  of  the  bond  when  the  appellant  is  aa  ez- 

prosecuted  by  all  of  them.    Andre  v,  ecutor,  administrator,  trustee,  or  other 

Jones,  I  Colo.  489.  person  acting  in  another's  righL     Mill's 

The   Bond    of   Ctountj   Cknunlifloneri  Anno.  Code  Colo.  (1896),  g  3105. 

should  be  executed  in  the  name  of  the  6.  As  to  the  description  oif  the  judg- 

board,  not  by  the  members  individually,  ment,  order,  or  decree  appealed  from, 

Boulder  County  v.  King,  9  Colo.  542.  see  supra^  p.  841,  note  i. 

By  Attorney  in  Faot.  —  A  bond  may  7.  To  the  Oourt  of  Appeals.  —  Appeals 

be  executed  by  an  attorney  in  fact,  shall  be  perfected,  and  writs  of  error 

Cody  V.  Filley,  4  Colo.  34s;  Schofield  act  as  supKcrsedeas,  in  the  same  manner 

cr.  Felt,  10  Colo;  146;  or  on  the  part  oi  and  under  the  same  conditioas  as  in 

a  corporation  by  its  attorney  in  fact,  cases  brought  from,  other  courts  when 

appointed  pursuant  to  resolttttoa.  brought  to  the  supreme  court  for  eeview 
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Now  the  condition  of  the  above  obligation  is  such,  that  if  the  said 
Richard  Roe  shall  duly  prosecute  the  said  appeal  and  shall  pay  and 
satisfy  the  judgment,  costs,  interest  and  damages  in  case  the  judg- 
ment shall  be  affirmed  by  the  [Supreme  Court],  whether  judgment 
shall  be  given  by  the  [Supreme  Court^  or  by  the  said  County  Court, 
then  this  obligation  to  be  null  and  void,  otherwise  to  remain  in  full 
force  and  virtue.* 

Richard  Roe?' 
Harvey  Fleming. 
Thoffuis  Young, 
{Approval,  )*  {Justification  of  sureties,  )* 

from  the  court  of  apoeals.  Mill's  Anno,  paid,  all  costs  which  may  accrue  in  this 
Code  Colo.  (1896),  %  406^.  action,  either  to  the  opposite  party  or  to 
1.  The  Condition  must  be  "  for  the  pay-  any  other  officer  of  this  court  pursuant 
m^nt  of  the  judgment,  costs,  interest  to  law."  The  provisions  of  the  two 
and  damages  in  case  the  judgment  bonds  are  essentially  different;  the 
shall  be  affirmed,  and  also  for  the  due  supersedeas  bond  is  limited  in  its  operas 
prosecution  of  the  appeal."  Mill's  tion,  while  the  payment  of  all  costs 
Anno.  Code  Colo.  (1896),  g  388.  occasioned  by  the  plaintiff  in  error  with- 
in Long  V,  Sullivan  (Colo.  189$),  40  out  regard  to  the  ultimate  judgment  of 
Pac.  Rep.  359,  the  condition  of  the  bond  of  the  court,  is  secured  bv  the  cost 
was  as  follows:  **  The  condition  of  the  bond.  Filley  v,  Cody,  3  Colo.  S2i. 
above  obligation  is  such  that  whereas,  8.  ttgnature.  —  The  bond  must  be 
the  saidy.  IV,  Sullivan  did,  on  the^oM  signed  by  the  appellant,  but  formerly, 
day  of  October^  one  thousand  eight  hun-  under  the  Colorado  code  of  1877,  §  351, 
dred  and  niruty-one^  at  a  term  of  the  this  was  not  necessary,  the  provision 
district  court  then  bein^  holden  within  requiring  simply  an  undertaking, 
and  for  the  Second  judicial  district  in  the  8.  Boal.  —  The  word  **  bond  "  or  *'  un- 
county  of  Arapahoe^  and  state  of  Colo-  dertaking,"  as  used  in  the  code,  does 
rado,  obtain  a  judgment  against  the  not  necessarily  imply  a  seal.  Mills' 
above-bounden  W.  E.  Myers  et  al,  for  Anno.  Code  Colo.  (1896),  §  442. 
the  sum  of  seventeen  hundred  and  seven  4.  As  to  the  Approval  of  the  bond,  see 
jo-ioo  dollars  aild  seventyfive  dollars  supra^  p.  841,  note  7. 
attorneys*  fees  and  costs  of  suit,  from  The  bond  must  be  approved  by  the 
which  judgment  the  said  W,  E,  Myers  court  from  which  the  appeal  is  taken  or 
has  prayed  for  and  obtained  an  appeal  the  clerk  thereof  when  the  order  grant- 
to  the  court  of  appeals  of  said  state  of  ing  such  appeal  may  so  direct.  Mills* 
Colorado:  Now,  if  the  said  W,  E,  Myers  Anno.  Code  Colo.  (1896),  §  388. 
et  al,  shall  duly  prosecute  said  appeal,  The  direction  as  to  the  approval  of  the 
and  shall,  moreover,  pay  the  amount  of  appeal  bond  is  not  mandatory,  and  the 
the  said  judgments,  costs,  interests,  obligee  may  waive  approval.  Irwin  v, 
and  damages  rendered  and  to  be  ren-  Crook,  17  Colo.  16. 
dered  against  the  said  W,  E,  Myers  etal,  0.  For  tho  Justifloatlon  of  Snrotioi  see 
in  case  the  said  judgment  shall  be  af-  Mills'  Anno.  Code  Colo.  (1896),  §  421. 
firmed  in  the  said  court  of  appeals,  Consult  also  the  title  Justification  op 
then  the  above  obligation  to  be  null  Sureties. 

and  void;  otherwise  to  remain  in  full  Blinoii.  —  From  the  final  orders,  judg- 

force  and  effect."     See  also  precedents  ments  and  decrees  of  the  county  court 

in  Wilson  v,  Welch,  8  Colo.  App.  210;  in    proceedings    for    the   confirmation 

Cowan  v.  Cowan,  19  Colo.  3T6.  of  special  assessments,  in  proceedings 

BnpetKdsM    Bond    Distiagniihod  firom  for  the  sale  of  land  for  taxes  and  spe- 

Ooot  Bond.  —  The  bond  for  a  supersedeas  cial  assessments,  and  in  all  common 

is  conditioned  '*  for  the  payment  of  the  law  and  attachment  cases,  and  cases  of 

judgment,  costs,  interest,  and  demand  forcible  detainer  and  forcible  entry  and 

in  case  judgment  shall  be  affirmed,  and  detainer,  appeals  and  writs  of  error, 

also  for  the   due    prosecution   of   the  shall,  when  not  otherwise  provided,  be 

writ  of  error,"  while  the  cost  bond  obli-  taken    and    prosecuted    in    the    same 

gates  the  surety  **  to  pay,  or  cause  to  be  manner  as  appeals  from  and  writs  of 
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(6)  From  District  Court. 

Form  No.  4567.* 

In  the  District  Court  of  the  First  Judicial  District  of  the  Territory 
of  Arizona,  in  and  for  the  County  of  Cochise, 

John  Doe,  plaintiff,      ) 

against  >•  Bond  for  costs  and  damages  on  appeal. 

Richard  Roe,  defendant.  ) 

Know  all  men  by  these  presents,  that  we,  Richard Roe,^  the  defend- 
ant in  the  above  entitled  cause,  as  principal,  and  Harvey  Fleming  and 
Thomas  Young, '^  of  the  county  of  Cochise,  and  territory  of  Arizona,  as 
sureties,  are  held  and  firmly  bound  unto  John  Doe,^  the  plaintiff  in 
the  above  entitled  cause,  in  the  penal  sum  of  one  thousand  dollars,^ 
lawful  money  of  the  United  States  of  America,  for  the  payment  of 
which  said  sum  well  and  truly  to  be  made  we  bind  ourselves,  our  heirs, 
executors  and  administrators  jointly  and  severally  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  16th  day  oi  November,  iS89. 

The  condition  of  this  obligation  is  such  that  whereas,  Richard  Roe, 
the  said  defendant,  is  about  to  appeal  to  the  supreme  court  of  the 
territory  of  Arizona,  from  a  judgment  (or  decree)  rendered  against 
him  in  said  action  in  the  district  court  of  the  First  Judicial  District 
of  the  territory  of  Arizona,  in  and  for  the  county  of  Cochise,  in  favor 
of  the  said  plaintiff,  John  Doe,  entered  on  the  8th  day  of  November, 
jS89,  to  the  effect  that  (Here  describe  the  Judgment  or  decree)  fi 

Now,  therefore,  if  the  said  Richard  Roe,  appellant,  shall  prosecute 

error    to    circuit  courts.     Starr  &  C.  The  Ctovntj  need  not  execute  a  bond. 

Anno.  Stat.  (1896),  p.  1191,  par.   241.  Maricopa    County   v.    Osbom,    (Ariz. 

See  Form  No.  4555,  supra,  1895)  40  Pac.  Rep.  313. 

TennetMe.  —  The  bond  on  appeal  to  Bzeouton,   Adminiitraton    and    Ouar- 

supreme  court  from  county  court  is  in  diaoi  appointed  by  the  courts   of   the 

a\\   material  respects  like  that  given,  territory  of  Arizona  shaU   not   be   re- 

jufra^  Form   No.  4561.      Tenn.  Code  quired  to  give  bonds  in  appeals  or  writs 

(1896),  §§  4894,  4896.  of  error  unless  such  appeals  personally 

TexM.  —  Bonds  on  appeal  or  writ  of  concern  them,  in  which  case  they  must 

error  taken   and   perfected   from  any  give  bonds.     Ariz.  Rev.  Stat.  (1887),  ^ 

county  court  to  the  courts  of  civil  ap-  867,  1300. 

peals,  follow  the  same  procedure  and  8.  JLi  to  the  Suretiee,  see  supra^  p.  838, 

practice  as  in  similar  cases  from  the  note  x.     Two  or  more  good  and  suffi- 

district  court.     Tex.  Rev.  Stat.  (1895),  cient  sureties.     Ariz.  Rev.  Stat.  (1S87), 

art.  1383.      And  the  form  of  the  bond  §  863. 

in  all  material  respects  is  like  that  given  4.  Ai  to  the  Obligee,  see  supra^  p.  839, 

in  Form  No.  4571,  infra.  note  i.     Payable  to  appellee  or  defend- 

1.  Ariz.    Rev.   Stat.    (1887),    §    863.  ant  in  error.     Ariz.  Rev.  Stat-  (1S87), 

This  section  applies  also  to  writs  of  §863.    Under  Rev.  Stat,  of  Ariz.,  §859, 

error,  and  the  phraseology  of  the  form  a  bond  which  named  no  obligee  did  not 

can  be  readily  adapted  to  a  bond  for  comply  with  the  statute.     Swan  v.  Hill, 

that  purpose.  155  U.  S.  394. 

8.  AftotheFriiieipalObliger,seej»/rd,  0.  For   Amoimt   of  the   Penalty   see 

p.  836,  note  4.      Appellant  or  plaintiff  supra^  p.  839,  note  2.     In  a  sum  at  least 

m  error  must  give  bond.     Ariz.  Rev.  double  the  amount  of   the  judgment 

Stat.  (1887),  §  863.  and  costs.     Ariz.  Rev.   Stat.  (1887),  § 

The  Tenitoiy  shall  not  be  required  to  863. 

give  bond  on  any  appeal  or  writ  of  6.  As  to  the  description  of  the  judg- 

error  taken  by  it  in  a  civil  case.     Ariz,  ment,  order  or  decree  appealed  from. 

Rev.  Stat.  (1887),  §  866.  see  supra,  p.  841,  note  i. 
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his  said  appeal  with  e£fect,  and  in  case  the  judgment  of  the  appellate 
court  shall  be  against  him,  that  he  shall  perform  its  judgment,  sen- 
tence or  decree,  and  pay  all  such  damages  as  may  be  awarded  against 
him  on  the  appeal,  then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue.^ 

Richard  Roe.  ^seal^^* 

Harvey  Fleming,     /seal^ 
Thonuis  Young.       ^sealj 
{Justification  of  sureties.  )• 
The  above  bond  approved  by  me  as  to  amount  and  sureties,  the 
16th  day  of  November,  iS89. 

Catvin  C/arh,  Clerk  of  the  District 
Court  of  Cochise  County.* 

Form  No.  4568.* 

Know  all  men  by  these  presents  that  we,  Richard  Roe,^  principal,  and 
Harvey  Fleming  and  Thomas  Young^  sureties,  are  held  and  firmly 
bound  untoyi^^ff  Doe^  in  the  sum  of  one  thousand  dollars,^  lawful 

1.  Ooaditloiiad  that  such  appellant  or  be  regarded  as  if  no  bond  had  been 

plaintiff  in  error  shall   prosecute   his  taken.     Ariz.  Rev.  Stat.  (1887),  g  868. 

appeal  or  writ  of  error  with  effect,  and  See  also  the  title  Justification  of  Sure- 

in  case  the  judgment  of  the  appellate  ties. 

court  shall  be  against  him,  that  he  shall  4.  Jls  to  A]^proval  fA  the  Bond,  see  s^ra^ 

perform  its  judgment,  sentence  or  de-  pr  841,  note  7.     To  be  approved  by  the 

cree,  and  pay  all  such  damages  as  may  clerk.     Ariz.  Rev.  Stat.  (1887),  §  863. 

be  awarded  against  him  upon  the  ap-  Ck>loimdo.  —  To  supreme  court  or  court 

peal.     Ariz.  Rev.  Stat.  (1887),  §  863.  of  appeals  from  district  court,  the  ap- 

Or  when  the  judgment  is  for  the  re-  peal  bond  is  in  all  material  respects  like 

CO  very  of  land  or  other  property,  the  that  in    Form    No.   4566,   sutra.      See 

bond  shall  be  further  conditioned  that  Mills'  Anno.  Code  (1896),  g§  388  and 

in  case  the  judgment  is  afllrmed  to  pay  406^^.      See    Precedent    in    Wilson    v. 

appellee  or  defendant  in  error  the  value  Welch,  8  Colo.  App.  210. 

of  the  rent  or  hire  of  such  property  in  6.  Miller's  Iowa  Code  (1888),  g  3186. 

any  suit  which  may  be  brought  there-  6.  As  to  the  Prinoipal  Obligor,  see  j»/ra, 

for.     Ariz.  Rev.  Stat.  (1887),  g  864.  p.  836,    note  4.     Appellant  must  exe* 

The  supreme  court  of  the   territory  cute  before  clerk  of  the  district  court, 

properly  dismissed  an  appeal  when  the  Miller's  Iowa  Code  (1888),  §  3186. 

appeal  bond  was  not  conditioned  ac-  7.  As  to  theBnrotlei,  see  j»/ni,  p.  838, 

cording  to  law.     Swan  v.  Hill,  155  U.  note  i.     Must  be  one  or  more  suflicient 

S.  394.  sureties.     Miller's  Iowa  Code  (1888),  § 

S.  Seal  is  not  necessary.     Ariz.  Rev.  3186. 

Stat.  (1887),  §§  2783,  2784.  8.  As  totho  Obligee,  see  supra,  p.  839, 

8.  Jiutifloatlon  of  Soretief.  —  A  bond  note  i. 

on  appeal  or  writ  of  error  shall  be  of  no  9.  7or  Amowit  of  PoiiAlty  see  supra, 

effect  unless  accompanied  by  the  affi-  p.  839,  note  2.     The  bond  shall  in  no 

davit  of  each  of  the  sureties  that  he  is  case  be  less  than  one  hundred  dollars, 

worth  the  amount  for  which   he  has  Miller's  Iowa  Code  (1888),  g  3190.     If 

signed  over  and  above  his  just  debts  the  judgment  or  order  is  for  the  pav- 

and   liabilities    exclusive  of  property  ment  of  money,  the  penalty  shall  be  m 

exempt  from  execution;  and  the  ad-  at  least  twice  the  amount  of  thejudg- 

verse  party  may  except  to  the  sufli-  ment  and  costs.     Miller's  Iowa  Code 

ciency  of  the  sureties  within  five  days  (1888),  §3x90.     If  the  judgment  or  order 

after  filing  the  bond,  and  unless  they  is   not  for  the  payment  of  money,  the 

or  their  sureties  justify  before  a  judge  penalty  shall  be  sufficient  to  save  the 

of  the  court  below  or  the  district  clerk  appellee  harmless  of  the  consequence  of 

within  five  days  thereafter,  upon  notice  taking  the  appeal.     Miller's  Iowa  Code 

to  the  adverse  party,  the  appeal  shall  (1888),  §  3190. 
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money  of  the  United  States,  well  and  truly  to  be  paid  to  the  said 
John  Dae^  his  heirs,  executors  or  assigns.  The  condition  of  this 
obligation  is  such,  that  whereas,  the  said  Richard  Roe  has  appealed 
from  a  judgment  of  the  district  conrt  of  the  state  of  Iowa  in  and  for 
Allamakee  county,  rendered  in  an  action  then  pending  in  said  court, 
on  the  dM  day  of  March^  i8P7,  wherein  yi^^n  2>^^  was  plaintiff  and 
Richard  Roe  was  defendant.^  Now,  therefore,  if  the  said  Richard  Roe 
shall  pay  unto  the  said  John  Doe  all  costs  and  damages  that  shall  be 
adjudged  against  him,  the  said  Richard  Roe^  on  said  appeal,  and  shall 
also  satisfy  and  perform  the  said  judgment  appealed  from  in  case  it 
shall  be  affirmed,  and  any  judgment  or  order  which  the  supreme  court 
may  render  or  order  to  be  rendered  by  said  district  court,  not  ex- 
ceeding in  amount  or  value  the  original  judgment  and  all  rents  or 
damages  to  the  property  during  the  pendency  of  the  appeal,  out  of 
the  possession  of  which  the  said  John  Doe  is  kept  by  reason  of  the 
failure,  then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  efifect.' 

Witness  our  hands  this  18th  day  of  March^  iS97. 

Richard  Roe? 
Harvey  Fleming, 
Thomas  Young. 

(J'ustification  of  sureties. ) 

The  above  bond  by  me  approved  as  to  the  sureties  therein  and  filed 
this  18th  day  of  March,  iS97. 

Calvin  Clark,  Clerk  of  the 

District  Court  of  Allamakee  County* 

1«  Ai  to  th«  detcription  of  the  judg-  from  said  judgment  of  the  Supreme 

nent,  order,  or  decree  appealed  from,  Court  of  Iowa  this  day,  then  this  obU- 

•ee  supra^  p.  841,  note  I.  gatiofi  to  be  null  and  void,  otherwise 

8.  OsBditloMd  to  the  effect  as  Indicated  to  be  of  full  force  and  virtue.**     It  was 

in  this  form.  Miller's  Iowa  Code(iS88),  held  that  the  instrument  should  be  con- 

§  3186.     If  the  bond  is  intended  to  stay  stnied  as  a  statutory  appeal  bond,  not 

the  proceedings  only  in  part,  it  should  an  absolute  obligation  to  pay  the  jadg- 

be  varied  so  as  to  secure  the  part  stayed  ment  therein  mentioned, 

only.  t.  Ilgiiatvret.  —  See  Churchill  9.  Ful- 

A  sapersedeas  bond,   in  an  appeal  liam,  8  Iowa  45;  Dan  forth  v.  Carter,  i 

from  a  decree  for  the  possession  of  real  Iowa  546;   Pitkins  v.  Boyd,  4  Greene 

property,  which  failed  to  obligate  the  (Iowa)  855;  and  sitpra,  p.  841,  nole  3. 

appsllants  to  pay  "  all  rents  and  dam-  Baal    is  now    unnecessary.     Miller's 

ages  to  the  property  pending  the  appeal.  Rev.   Iowa  Code  (1888),  §  21  ii.     But 

out  of  which  appellee  was  kept  by  rea-  formerly   the   bond    must   have    been 

son  of  the  appeal,"  was  held  not  to  sealed.    Cuddelback  v.  Parks, « Greene 

supersede  the  judgment.    Gill  v.  SuUi-  (Iowa)  148. 

van,  6s  Iowa  539.  4.  Jls  tt  thtt  AppMval  of  the  bond,  see 

In  Field  v*  Schricher,  14  Iowa   119,  tupra^   p.  841,   note   7.     Approved   by 

the  condition  in  an  appeal  bond  from  clerk  of  district  court.     Miller* s  Iowa 

the  district  court  was  as  follows:  *'  The  Code  (1888),  g  3187. 

condition  of  this  obligation  is  such,  that  But  where  the  clerk  of  the  district  or 

if  the  above  bounden  L.  Schricher,  H*  clrcuitcourtunjuBtly  refuses  to  approve 

Darlington  and  William  Henry  Darling-  the  appeal  bond,  or  makes  the  penalty 

ton^  or  either  of  them,  shall  pay  the  therein  too  large,   or  the    conditions 

judgment  rendered  against  said  defend-  therein  unjust,  the  supreme  court  may 

ants  in  the  above  case,  and  all  dam-  fix  the  condition  of  the  bond,  and  ap- 

ages  and  costs  which  may  be  awarded  prove  it,  or  direct  the    clerk   of    the 

against  them,  and  otherwise  obey  the  supreme  court  to  approve  it     Millex^s 

orders  of  the  court  on  an  appeal  taken  Iowa  Code  (1868),  8  3187. 
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Ponn  No.  4569«> 

State  of  Minacaota, )  District  Court, 

County  of  Ramuy.    \  Second  Judicial  District 

John  Doe^  plaintiff^     ) 

aKainit  \  Bond  on  Appeal. 

RichmriKoty  defendant  ) 

Know  all  men  by  theee  presents,  that  we,  Richard  Roe?^  principal, 
and  Harvey  Fleming 2iTi6.  Thomas  Young ^^  sureties,  are  held  and  firmly 
bound  untoyi^iiff  j^^^^  in  the  above  entitled  action,  in  the  sum  of 
one  thousand  dollars,^  lawful  money  of  the  United  States,  to  be  paid 
unto  the  said  /ohm  Doe^  heirs,  executors,  administrators  or  assigns, 
for  which  payment  well  and  truly  to  be  made  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  ninth  day  of  October^  A.  D. 
i8P7. 

The  condition  of  this  obligation  it  such  that,  whereas,  the  said 
Richard  Roe  has  taken  appeal  to  the  Supreme  Court  of  the  State  of 
Minnesota,  from  (Jlere  describe  the  judgment^  decree  or  order  appealed 
fronCyfi 

Now,  therefore,  if  (Jlere  set  out  the  appropriate  condition)^''  then  this 
obligation  shall  be  void,  otherwise  of  force. 

For  tk<  motioa  ftnd  order  hi    the  aa  appeal  bond  in  the  name  of  hit 

sapreoie  court  on  the  part  of  appellant,  principal  if  he  has  anthority  under  seal. 

when  the  derk  of  the  district  court  Schneck  v.  Hagar,  34  Minn.  339. 

has  acted  unjustly  with  reference  to  No  bond  shall  be  required  by  a  party 

the  approval  of  the  bond,  see  Mind's  appealing  from  a  final  order  of  the  dis- 

Iowa  Code  (18S8),  S3'^7*  ^"<^t  court,  district  judge  or  court  com- 

lowa — la  Mattm  of  Hastsr  and  Ap-  missioner  made  in  a  special  proceeding 

jrentifle  appeals  from  district  court  mujt  instituted  upon  a  writ  of  habeas  corpus, 

be  in  the  same  manner  as  in  ordinary  Minn.  Laws  (1895),  c.  327. 

cases.     Miller's  Iowa  Code    (1888),  |  S.  As  to  the  Soretiei,  see  x»^ra,  p.  838, 

3992.  note    I.    With   such    sureties    as  the 

u  a  Comtoitod  SlsetloB  Oaso,  on  ap-  judge  making  the  order,  or,  in  case 

peal  from  the  district  court,  if  the  ap-  he  cannot  act,  the  court  commissioner, 

pellant  is  fn  possession  of  the  office,  or  the  clerk  of  the  court  where   the 

he  shall  give  a  bond  with  securit3r,  to  order  is  filed,  directs    and  approves, 

be  approved  by  the  circuit  judge,  in  a  Minn.   Stat.   (1894),   g  6142.    At    least 

sum  to  be  fixed  by  the  judge,  which  two  sureties,     Minn.    Stat.,   §§  6x43, 

shall  be  at  least  double  the  probable  6144,   6146,   when  from  judgment  or 

compensation  of  such  officer   for  six  decree. 

months,  which   bond  shall   be  condi-  Where  the  statute  requires  sureties, 

tioned  that  he  will  prosecute  his  appeal  there  must  be  more  than  one.     Riley 

without  delay,  and  that  if  the  judg-  v.  Mitchell,  38  Minn.  11. 

ment  appealed  from  be    affirmed   he  4.  As  to  the  Obligeoi  see  xM/ra,  p., 839, 

will   pay  over  to  the  successful  party  note  i. 

all    compensation    received    by     him  6.  For   Amount    of  the    Ponalty    see 

while  in  possession  of  said  office  after  stipra,^,  839,  note  2.     In   such  sum  as 

the  judgment  appealed  from  was  ren-  the  judge  making  the  order,  or,  in  case 

dered.  Miller's  Iowa  Code  (1888),  %  716.  he  cannot  act,  the  court  commissioner, 

1.  Minn.  Stat.  (1894),  ^§6142-6146.  or  the  clerk  of  the  court  where  the 

t.  Afl    to   ths  PrindpiJ    Obligor,   see  order    is   filed,  directs   and  approves. 

snpra^   p.    836,    note  4.     Appellant  or  Minn.    Stat.   (1894),   gg  6142,  6144. 

«ome  one  in  his  behalf,  as  principal,  6.  As  to  the  description  of  the  judg- 

must  execute.    Minn.  Stat.  (1894),  §6142  ment,  order  or  decree  appealed  from, 

£t  teq,                                                            ,  see  supra,  ^.  841,  note  i. 

An  attorney  or  agent  may  execute  7.  Conditioned  on  Appeal  from  an  Order 
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Sifi:ned,  sealed  and  delivered  1  -u-  z     ^  d     i       /-        x« 

in  Dresence  of  Richard  Roe?-       Tseal^ 

Tohn  Smith         \  Harvey  Fleming,  f  seal) 

Banks  Belk.        J  ^^"""^  ^^'^'     ^seal) 
(^Acknoivledgmeni,)  *     (justification  of  sureties. )  * 
The  within  bond,  being  in  the  sum  and  with  the  sureties  by  me 
directed,  is  hereby  approved  this  ninth  day  of  October^  A.  D.  i%97, 

H.  R.  Brill,  District  Judge.* 

Form  No.  4570.* 

Know  all  men  by  these  presents: 
That  we,  Richard Roe^  diiidi  Harvey  Fleming  and  Thomas  Yaung^  all 

to  pay  the  costs  of  said  appeal,  and  the  Property^  conditioned  that  during  the 

damages  sustained  by  the  respondent  possession  of  such  property  by  the  ap- 

in  consequence  thereof,  if  said  order  pellant  he  will  not  commit  or  suffer  to 

or  any  part  thereof  is  affirmed,  or  said  be  committed  any  waste  thereon;  and 

appeal  dismissed,  and  abide  and  satisfy  that,  if  the  judgment  is  affirmed,  he  will 

the  judgment  or  order  which  the  ap-  pay  the  value  of  the  use  and  occupation 

peltate  court  may  give  therein.     Minn,  of  the  property,  from  the  time  of  the 

Stat.  (1894),  ^  6142.  appeal  until  the  delivery  of  the  po5> 

The  condition  of  the  bond  provided  session  thereof,  pursuant  to  judgment. 
for  in  Minn.  Stat.  (1894),  g  6142,  does  Minn.  Stat.  (1894),  §  6146. 
not  require  the  appellant  to  pay  the  One  Bond  or  flororal.  —  The  bonds  pre- 
judgment that  may  be  afterwards  scribed  by  §§  6141-6146  may  be  in  one 
entered  on  the  verdict  or  decision,  instrument,  or  several,  at  the  option 
Reitanv.  Goebel,  35Minn.  384;  Friesen-  of  the  appeUant.  Minn.  Stat.  (1894), 
hahn  v.  Merrill,  53  Minn.  55.  §  6149. 

Where  an  appeal  is   dismissed,  on  1.  Where  the  statute  expressly  re- 

the  motion  of  respondents,  for  failure  quires  a  bond  to  be  executed  by  the 

to  file  a  paper-book,  etc.,  a  bond  under  appellant,  he  should  sign  it.     State  v. 

Minn.  Sut.  (1894),  §  6142,  to  pay  the  Austin,  35  Minn.  51. 

judgment    below,   '*  after    decision  of  S.  iiaJi. — A  scroll  or  device  used  as  a 

said  supreme  court,"  will  not  cover  a  seal  is  sufficient.     Minn.   Stat.  (1894X 

judgment  entered  subsequent  to  dis-  §  4190. 

missal.       Kimball     Printing    Co.     v.  t.  AekiunrladgnBBt.  —  See   mpra^   p. 

Southern  Land  Imp.  Co.,  57  Minn.  37.  841,  note  5. 

On  Appeal  from  a  fudgment  Directing  4.  jMtJBeatlow  of  Soiotiai  on  appeal 

the  Payment  of  Monty ^  conditioned  that  bond  to  the  supreme  court,  provided 

if    the    judgment  appealed    from,    or  for  by  Minn.  Stat.  (1894),  ^  6150.    See 

any  part  thereof,  is  affirmed,  the  ap-  also  title  Justificatio.n  of  Sureties. 

pellant  will  pay  the  amount  directed  0.  As  to  fho  Approval  of  the  bond,  see 

to  be   paid   by  the  judgment,  or  the  supra ^  p.  841,  note  7. 

part    of    such    amount    as    to    which  6.  Neb.  Consol.  StaL  (1893),  §  5144, 

the  judgment  is  affirmed,  if  it  is  af-  applying  to  appeals  in  cases  in  equity, 

firmed  only  in  part,  and  all  damages  For  bond  on  error  in   law   cases  see 

which  are  awarded  against  the  appel-  §  5137,  and  Form  No.  4609,  ti«/ra.     The 

lant  upon    the    appeal.      Minn.   Stat,  filing  of  a  supersedeas  bond  is  indis- 

(1S94),  §  6143.  pensable  to  a  stay  of  proceedings,  and 

On  Appeal  from  fudgment  Directing  the  bond  will  not  operate  as  a  stay  un- 

tke  Assignment  or  Delivery  of  Documents^  less  it  contains  the  statutory  conditions, 

condiiioned  that  the  appellant  will  obey  State  v.  Ramsay,  (Neb.  1897)  69  N.  W. 

the  order  of  the  appellate  court  upon  Rep.  758. 

the  appeal.     Minn.  Stat.  (1894),  §  6144.  7.  Aato  tlMPriaoipal  Gblifor,  see j«/ra. 

Compare  §  6145  *s  to  appeals   from  p.  836,  note  4.     Appellant  must  exe- 

judgment  directing  execution  of  a  con-  cute.     Neb.  Consol.  Stat.  (1893^,  g  5I44« 

vevance.  etc.  8.  Ao  to  tlM  8nrotiii|  see  xa^a,  p.  838, 


On  Appeal  from  Judgmunt  Directing    note   I.     With  one  or  more  sureties. 
SmU  or  Delivery  of  Possessimi  of  Real    Neb.  ConsoL  Stat.  (1893),  §  5144. 
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of  the  County  of  Colfax  and  State  of  Nebraska,  are  held  and  firmly 
bound  unto  John  Doe ^^  of  the  County  of  Colfax  and  State  of  Nebraska, 
in  the  penal  sum  of  one  thousand  dollars,'  lawful  money  of  the  United 
States,  for  the  payment  of  which,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly,  severally 
and  firmly  by  these  presents. 

Witness  our  hands  and  seals  this  11th  day  of  August^  A.  D.  z8P7. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
said  John  Doe  did,  on  the  6th  day  of  August,  A.  D.  i8P7,  in  the  Dt's- 
trict  Court  of  Colfax  County,  in  the  State  aforesaid,  and  of  the 
August  Term  thereof,  A.  D.  i8P7,  recover  a  judgment  (or  decree) 
against  the  above  bounden  Richard  Roe  for  the  sum  oifour  hundred 
dollars  and  fifty  cents,  besides  costs  of  suit;  from  which  said  judgment 
(or  decree)  of  the  said  District  Court  of  Colfax  County,^  the  said  Rich^ 
ard  Roe  has  taken  an  appeal  (or  prosecuted  a  writ  of  error)  to  the 
Supreme  Court  of  said  State. 

Now,  therefore,  if  the  said  Richard  Roe  shall  pay  the  amount  of  the 
judgment  Tor  decree)  interest  and  costs  against  him  in  case  the  said 
judgment  ^or  decree)  shall  be  affirmed  in  whole  or  in  part  in  said 
Supreme  Court,  then  the  above  obligations  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue> 

1.  ill  to  tli0  OUigM,  see  supra ^  p.  839,  And  from  a  decree  directing  payment 

note  I.    To  the  adverse  party.     Neb.  of  money ^  conditioned  also  to  pay  all 

Consol.  Stat.  (1893),  g  5144*  condemnation  money  and  costs  which 

8.  For  Amott&t  of  imltj,  see  supra^  may  be  found  against  him  on  the  final 

p.  839,  note   2.      Double  the  amount  determination  of  the  cause  in  the  su- 

of    the    judgment,    decree,   or    final  oreme    court.      Neb.    Consol.    Stat., 

order,  when   appeal  is  from  a  direc-  §  5144- 

tion    to    pay    money.      Neb.    Consol.  Or  from  a  decree  directing  the  execution 

Stat.   (1893),  g  5144*     In  a  sum  pre-  of  a  conveyance ^  etc.,  also  conditioned 

scribed  by  the  district  court  or  a  judge  that  the  appellant  will  abide  by  and 

thereof  in  vacation,  when  appeal  from  perform  the  judgment  and  decree  ren- 

a  judgment,  decree  or  final  order  di-  dered,  or  £nal  order  which  shall  be 

reeling  the  execution  of  a  conveyance,  made  by   the  supreme  court   in    the 

etc.,  or  directing  the  sale  of  or  delivery  cause.      Neb.     Consol.     Stat.    (1893),. 

of  possession  of  real  estate,  or  dissolv-  §  5144. 

ing  or  modifying  any  order  of  injunc-  Or  from  decree  directing  the  sale^  etc,^ 

tion.     Neb.  Consol.  Stat.  (1893),  §  5144.  of  real  estate^  conditioned  also  that  ap- 

When  the  amount  is  fixed  by  statute  pellant  will  not,  during  the  pendency 

neither  the  court  nor  a  judge  thereof  of  such  appeal,  commit  or  suffer  to  be 

should  fix  it.     State  v.  Cornish,  (Neb.  committed  any  waste  upon  such  real 

1896)  67  N.  W.  Rep.  481.     Nebk  Code  estate.      Neb.     Consol.     Stat.    (1893), 

Civ.  Proc,  §  677  (now   repealed),  re-  §  5144. 

quiring    the    bond   to  be   double   the  Or  from  decree  dissolvings   etc.^  any 

amount  of  the  judgment,  was  held  not  order  of  injunction^   conditioned    also 

to  apply  to  a  supersedeas  bond  given  that  appellant  will  pay  all  costs  which 

on  appeal  from  an  order  in  foreclosure  may  be  found  against  him  on  the  final 

Proceedings  affirming  the  sale  of  land,  determination  of  the  cause  in  the  su- 

[ountze  V,  Erck,  45  Neb.  288.  preme  court.   Neb.  Consol.  Stat.  (1893), 

8.  As  to  the  description  of  the  judg-  g  5i44* 

ment,  order  or  decree  appealed  from,  An  Appeal  Bond  in  an  Aetion  for  Iigiino- 

see  supra,  p.  841,  note  i.  tion,  which  omits  a  material  condition 

4.  Conditiontd    in  all  equity  cases  on  prescribed  by  law,  is  insufficient,  and 

appeal  to  prosecute  the  appeal  with-  cannot  operate  to  supersede  a  decree 

out  delay.      Neb.  Consol.  Stat.  (1893),  of  the  district  court  dissolving  an  order 

g  5144.  of  injunction,  or  continue  the  order  in 
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RickmrdRoe^         rsBAL>> 
Harvty  Fliwdng.    (ssalS 
Thtmuu  Yn$$ig.      {seal; 
Taktii  and  entered  iato  before  ae,  at  my  office  in  &A»y/er,  this 
iifUA  day  of  i<ayvi;r,  A.  D.  iSPT.  Ctfte'ji  CZifri,  Clerk.' 


FMaMo.4S7<-^ 

■^i£t*    ?No./Of.«    In  the  Z>iV/r&/ Court  for /r^iTift^^Coiiaty, 

Whereas^  on  tiie  0r>i  day  of  OctoUr^  c3P7,  judgment  final  in  the 
above  entitled  and  aumbered  cause  was  rendered  by  the  lAV/nW  court 
of  said  Freestone  County  in  a  suit  therein  pending,  in  favor  of  John 
Doiy  the  plaintifif  therein,  against  Rkkard  Rm^  the  defendant  therein, 
for  {here 0Uuribt the  ju^^wumty^^  and  the  said  Richard Rm  has  appealed 


force  durlag  the  pendency  ol  the  ai>-  nuflcmeot,  frotn  che  hoad  is  not  fetal. 

peel  of  the  supreme  court;    to  held  Farror  v,  Dowd,  (Tex.  Civ.  App.  1894) 

where  a  condition  in  tnch  bond  was  in  28  S.  W.  Rep.  9x9. 

the  following  words:  ^  Now,  therefore,  6.  As  to  the  Description  ef  the  JndgasBti 

if  the  said  CkmrUt  H^ldtworik^  Of«rseer  order  or  decree    appealed    from,   eee 

of  said  road  district  No.  six  (6),  of  D<i-  tuprm^  p.  S41,  note  i. 

kota  county,  Nebraska,  shall  pay  the  In  Smith  v.  Parks,  55  Tex.  83,  the 

amount  of  the  decree,  interest,  damages  appeal  bond  commenced  thus : 

and  costs  acaioet  him,  in  cMe  the  said  ^^  W,J.  Parkt^     \     District  Court, 

decree  shall  be  aflirmed  ia  whole  or  ia  v.                V        August,  ^^74» 

part  ia  said  supreaM  coart,  thea  the  SmitJk  ^  WiUutms, )      Whereas       the 

above  oblige tion  to  be  void,  otherwise  plaintiff,  9V.  /.  Forks,  ia  this  salt  re- 

to  remaia  io  fall  foroe  aaid  virtue."  corered   a   judgoMnt   in   the    district 

O'Cliander  »,  State,  46  Neb.  10.  court,  hoidea  ia  and  for  the  county  of 

1.  Signaturss. — The  place  where  the  J^kmson,  on  the  laik  day  of  Sepiember, 

obligors  sign  the  bood  Vk  immaterial.  187^,  against  T,  V.  Smith,    ■  ■     ■  WUU 

Baldri^e    v.   Penlaad,   68  Tex.  441;  iamu  and  C  R.  Joksu  ^  Co,,  for  me 

Gage  County  v.   Fuiioa,   i4  Neb.   s*  hmmdnd  amd  tixtv  acrts  of  lead,  ijriag 

Consult  also  Eckmao  r.  Hammond,  S7  and  situated  in  Joknstm  county,  Tesas, 

Neb.  61 1;  Tessier  ».  Crowley,  17  Neb.  and  fully  described  in  their  petltimi, 

207.  plaintiff  daioiing  said  lead  as  a  pre- 

k  isals  upon  bonds  l&ave  been  aixil*  emptionist,  and  lUso  judgment  for  costs 

ishcd  in  Nebraska.    Neb.  Consol.  Stat,  in  said  suit,  from  which  judgment  the 

(1893).  %  44X7-  said  T.  V,  Smith, H^mams  and 

S.  as  tD  the  Affwvsl  of  the  boad,  see  C  R,  Johns  6*  Co,,  have  appealed  to 

s^ra,  p.  S41,  note  7.     The  bond  exe-  oar  supreme  court.     Now,  therefore, 

cuted  pursuant  to  section  si44  must  be  etc"    It  was  held  that  this  bond  was  a 

approved  by  the  derk  of  the  court  ia  nullity  totally  insuflicient  as  an  appeal 

which  the  judgment  or  decree  was  ren*  bond  to  suspend  the  enforcsement  of 

dered,   with   respect    to    the    sureties  the   judgasent,   because  whereas    the 

tbereon.     Neb.  Consol.  Scat.,  %  5145.  caption  oif  the  bond  coatained  the  name 

See  also  Asch  v.  Wiley,  16  Neb.  41-  of  the  deceased  plaintiff  in  the  style  of 

4.  Texas  Rer.  Scat.  (1895),  aru.  139s,  the  salt,  and  also  the  body  of  the  in* 
1404.  A  defect  in  an  appeal  bond  is  stnuaent  stated  that  he  had  recovered 
not  jurisdictional,  and  may  be  waived,  a  judgment  against  the  appellant,  the 
Howth  V,  Shumard,  (Tex.  Civ.  App.  fact  was  that  more  than  a  year  before 
1897)  40  S.  W.  Rep.  1079.  I^efects  are  the  rendition  of  the  judgment,  the 
waived  if  a  motioo  to  dismiss  on  that  original  plaintiff  l&ad  died  and  judg- 
ground  is  not  made  in  the  proper  time,  ment  was  rendered  in  favor  of  his 
Wood  house  v,  Cocke,  (Tex.  Civ.  App.  widow  and  children  who  had  been 
1897)  39  S.  W.  Rep.  948.  made  parties  to  the  suit.     The  descrip- 

5.  Omissisa  of  the  Vmahsr  ef  the  Oass,  tive  words  in  the  bond  in  which  the 
and  the   names  of  the  parties  to  the  original  plaintiff  after  being  mentioned 
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£rom  said  }adf  raent  to  our  court  of  civil  appeals  for  tbejCrrl*  supreme 
judicial  district  of  the  state  of  Texas.  ^  Now,  therefore,  know  all  men 
by  these  presents,  that  we,  Richard  Roe,^  as  principal,  and  Harvey 
^/tMMf^and  Tkomas  Young,^  the  other  subscribers  hereto,  as  sureties, 
all  of  the  county  of  Freestaney  in  the  state  of  Texas,  are  held  and 
firmly  bound  to  pay  to  said  John  D&i,^  appellee  (or  defendant  in 
errar^^  the  full  and  just  sum  of  hu  /^^witfM^  dollars,^  for  the  pay- 
ment whereofy  well  and  tmly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  firmly  by  these  presents;  condi- 
tioned that  the  above  bounden  principal,  the  said  Richard  Roe,  appel- 
lant {ox  plaintiff  in  err (n)y''  shall  prosecute  his  said  appeal  with  effect,^ 
and  in  case  the  judgment  of  our  supreme  court,  or  the  said  court  of 
civil  appeals  for  the  ^rj/ supreme  judicial  district,  shall  be  against 
him,  that  he  shall  perform  its  judgment,  sentence  or  decree,  and 
pay  all  such  damages  as  said  court  may  award  against  him.^ 

mis    desigoated  u  "plaifttiff  ia  thtt  ordiaance.     Buchaaan  v.  Whitetboro, 

suit**  could  not  be  construed  to  relate  (Tex.  Crim.  App.  1897)  38  S.  W.  Rep. 

to  the  heirs  or  legal   representatives  1003. 

who  were  the  real  parties.  6,  Ths  Advsns  Party  is  called  the  ap- 

1.  Tta»    "ApftUats    Oourt"    includes  pellee,  or  defendant  in  error.     Tex. 

the  supreme  court  or  court  of  civil  ap*  kev.  Stat.  (1895),  arts.  1384,  1385. 

peals,  liaviag  jurisdiction  of  all  causes  8.  Jtor  Aasunt  ef  Psnaltj,  see  supra^ 

on  appeal  or  writ  of  error.     Tex.  Rev.  p.  839,  note  2.    In  a  sum  at  least  dou- 

Stat.  ^895),' art.  1386.  ble  the  amount  of  the  Judgment,  inter- 

Ths  Tflim  "  Oourt  Betow'*  includes  the  est  and  costs.    Tex.  Rev.  Stat.  (1895), 

district  or  county  court  from  which  an  art.  1404. 

appeal  or  writ  of  error  is  taken.    Tex.  7.  The    party  taking  an    appeal  is 

Rev.  Slat.  (189$),  art.  1386.  called  the  appellant.    Tex.  Rev.  Stat. 

8.  As   to  the   Prinotpikl   ObligOTj   see  (189s),  art.  1384.    The  party  suing  out 

9upra^  p.  836,  note  4.     By  appellant  or  the  writ  of  error  is  called  plaintiff  in 

plaintiff   in    error.      Tex.    Rev.  Stat,  error.   Tex.  Rev.  Sut.  (1695),  art.  1385. 

<I69S)«  an.  1404.  8.  **  With  BflMt.**-*  The  condition  to 

ns  ttMs  shall   not  be  required  to  '^prosecute  the  apoeal"  omitting  the 

give  a  bond  on  any  appeal  or  writ  of  words  *'  with  effect     was  held  to  vid- 

error  taken  in  any  civil  case.    Tex.  ate  the  bond.    Figures  v.  Dunklin,  68 

Rev.  Stat.  {1895),  art.  1407.  Tex.  645.  Meaning  of  the  words  "prose- 

SxaeatoTB,  Almlilstatocs  sad  Gwrd-  cution  with  effect."  Trent  v,  Rhom- 
iaas  af^otnted  by  the  courts  of  this  berg,  66  Tex.  S54. 
state  shall  not  be  required  to  give  bond  9.  Coaditionsd  that  appellant  or  plain- 
on  any  appeal  or  writ  of  error  taken  by  tiff  in  error  shall  prosecute  his  appeal 
them  in  their  fiduciary  capacity.  Tex.  or  writ  of  error  with  effect,  and  in  case 
Rev.  Stat.  (189$),  art.  1408.  the  judgment  of  the  supreme  court  or 

3.  As  to  the  Sox^Btias,  see  supra^  p.  838,  court  of  civil  appeals  shall  be  against 
note  I.     Two  or  more  good  and  suffl-  him  he  shall    perform   its   judgment 
cient  sureties.     Tex.  Rev.  Stat.  (1895),  sentence  or  decree,  and  pay  all  such 
art.  1404.  damages    as    said    court   may   award 

Necessary  party  to  an  appeal  cannot  against  him.  Tex.  Rev.  Stat.  (1895), 
act  as  surety  on  the  appeal  bond  in  art.  1404.  Or  where  the  judgment  is 
the  proceeding.  Labadie  v.  Dean,  47  for  the  recovery  of  land  or  other  prop- 
Texas  90.  erty,  the  bond  shall  be  further  condi- 

4.  As  to  the  Obliges,  see  si^a,  p.  839,  tioned  that  the  appellant  or  plaintiff  in 
note  I.  Must  be  payable  to  the  appel-  error  shall,  in  case  the  judgment  is 
lee  or  defendant  m  error.  Tex.  Rev.  affirmed,  pay  to  the  appellee  or  defend- 
Stat.  (1895),  art.  1404.  ant  in  error  the  value  of  the   rent  or 

TftyiMs  ts  ths  OII7,  not  to  the  state,  hire  of  such  property  in  any  suit  which 
on  appeal  from  a  judgment  rendered  may  be  brought  therefor.  Tex.  Rev. 
in  favor  of  a  city  for  the  violation  of  an    Stat.  (1895),  art.  1405. 

875  Volume  3. 


4672-  BONDS  AND  UNDERTAKINGS  4678. 

In  testimony  of  all  of  which  we  have  hereunto  sabscribed  our 
names  this  llih  day  of  October ^  i8P7. 

Richard  Roe}- 
Harvey  Fleming. 
Thomas  Young. 
Approved:  Calvin  Clarhy  Clerk  of  District  Court 

of  Freestone  County, 

by  Daniel  Clark,  Deputy  Clerk. « 

Form  No.  4573. 

(Precedent  in  Houston,  etc.,  R.  Co.  v.  Greenwood,  40  Tex.  361.) 

The  State  of  Texas, ) 
County  of  Travis,      ) 

Know  all  men  by  these  presents,  that  we,  The  Houston  and  Texas 
Central  Railway  Company^  as  principal,  and  [F,  Everett  and  Wm. 
Brueggerhoff^  as  sureties,  are  held  and  firmly  bound  unto  Thomas 
Greenwood  in  the  sum  oi  five  hundred  dollars,  for  the  payment  whereof, 
well  and  truly  to  be  made,  we  bind  ourselves,  all  and  each  of  our 
heirs  and  legal  representatives,  jointly  and  severally,  firmly  by  these 
presents,  signed  with  our  hands  and  sealed  with  our  seals  (using 
scrolls  by  way  of  seals),  this  twenty-sixth  day  of  November,  iS7S. 

Now  the  condition  of  the  foregoing  obligation  is  such,  that  whereas, 
in  'the  District  Court  of  Travis  county,  at  the  October  term  thereof, 
1 87^,  in  the  cause  No.  SI  St,  of  Thomas  Greenwoods.  The  Houston  and 
Texcu  Central  Railway  Company,  said  court  rendered  judgment  against 
said  railway  company,  defendant,  for  the  sum  of  two  hundred  and 
76-100  dollars  and  costs,  and  said  defendant  having  given  notice  in 
open  court  of  an  appeal  to  the  Supreme  Court;  now  if  said  Houston 
and  Texas  Central  Railway  Company,  appellant,  shall  prosecute,  their 
appeal  with  effect,  and  shall  perform  the  judgment,  sentence  or 
decree  of  the  Supreme  Court,  in  case  the  decision  of  the  said  court 
shall  be  against  said  appellant,  [and  pay  all  such  damages  as  said 
court  may  award  against  them]^  then  this  obligation  is  to  be  null  and 
void,  otherwise  to  be  and  remain  in  full  force  and  virtue. 

The  Houston  and  Texas  Central  Railway  Company, 

TsEAL^  by  James  H  Bell,  Attorney  in  Fact. 

(seal)  F.  Everett, 

(seal)  Wm.  Brueggerhoff. 

Approved  Nov.  27,  iS7S. 

F.  Brown,  Dep.  Clerk 

1.  Signatnrw.  —  Consult  Donnelly  v.  8.  ij  to  the  Approval  of  the  bond,  see 

Elser,  69  Tex.   282;   Munzesheimer  v.  supra,  p.  841,  note  7.     To  be  approved 

Heenze,  74  Tex.  254;  Messner  t^.  Lewis,  by  the  clerk.      Tex.  Rev.  Stat.  (1895), 

20  Tex.  321;   Beckham  v.  Hargadine-  art.  1404. 

McKitrick   Dry-Goods  Co.,  (Tex.  Civ.  3.  The  names  of  the  sureties  did  not 

App.  1865)  33  S.  W.  Rep.  578;  Laning  appear  in  the  bond  as  it  appears  in  the 

V.  Iron  City  Nat.  Bank,  (Tex.  Civ.  App.  reported  case. 

1896)  36  S.  W.  Rep.  481.  4.  The  words  in  f  ]  do  not  appear  in 

Seal.  —  Private  seals    are    dispensed  the  bond  as  shown  in  the  reported  case. 

with  by  statute  in  Texas.    Tex.  Rev.  The^  have  been  inserted  as  causing 

Stat.  (1895),  art.  4862.  the  instrument  to  comply  with  the  pro> 
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(6)  From  Probate  Court. 

Form  No.  4573.> 

{Commencing  as  in  Form  No.  45S0,  and  continuing  down  to  *) 

The  condition  of  the  above  obligation  is  such  that  whereas,  on  the 
11th  day  of  October ^  i8P7,  a  judgment  and  decree  was  rendered  in 
the  probate  court  of  said  county,  in  favor  of  the  said  John  Doe  and 
against  the  said  Richard  Roe  {Here  describe  the  judgment  and  decree 
appealed  from)\  and  whereas,  the  said  Richard  Roe  has  this  day  made 
application  on  appeal  to  the  Supreme  Court  of  the  state  of  Alabama 
to  reverse  said  judgment  and  decree,  and  also  for  a  supersedeas  for 
the  execution  of  said  decree,  which  has  been  granted  on  his  enter- 
ing into  this  bond.    {Continuity  and  concluding  as  in  Form  No,  IfiBO.) 

(7)  From  Superior  Court. 

The  bond  to  stay  proceedings  on  appeal  from  the  superior  court 
in  Colorado,  Illinois  and  Michigan  is  governed  by  the  provisions 
relating  to  appeals  from  the  county  and  circuit  courts  respectively 
in  those  states.^ 

▼isions  of  Tex.  Rev.  Stat.  (1895),  art.  XaiM.  — On  appeal  from  judge  of 
1404.  In  fact  these  words  seem  posi-  probate  to  the  supreme  court,  the  ap- 
Uvely  necessary  under  Reid  v.  Fernan-  pellant  shall  file  m  the  probate  office 
dez,  53  Tex.  379,  holding  that,  the  his  bond  to  the  adverse  party,  or  to 
statute  clearly  and  definitely  defining  the  judge  of  probate  for  the  benefit  of 
the  condition  of  an  appeal  bond,  such  the  adverse  party,  for  such  sum  and 
bond  must  fully  and  clearly  embrace  all  with  such  sureties  as  the  judge  ap- 
the  conditions  prescribed  by  the  statute,  proves,  conditioned  to  prosecute  his 
if  it  does  not  literally  follow  it.  In  that  appeal  with  effect,  and  to  pay  all  in- 
case a  bond  failing  to  obligate  the  tervening  costs  and  damages,  and  such 
makers  for  the  payment  of  costs  which  costs  as  the  supreme  court  taxes  against 
have  accrued  below,  and  which  may  him.  Me.  Rev.  Stat.  (1883),  c.  63,  §24. 
accrue  in  the  appellate  court,  and  fail-  Any  petitioner,  or  any  child  by  his 
ingto  stipulate  for  the  payment  of  "  all  next  friend,  may  appeal  to  the  supreme 
such  damages  as  "  the  appellate  court  court  from  the  probate  court,  in  adop- 
**  may  award  against "  the  appellant,  tion  proceedings,  in  the  same  manner 
was  held  to  be  neither  an  appeal  bond  as  in  ordinary  appeals,  provided  that 
nor  a  supersedeas  bond.  the  child,  or  next  friend,  shall  not  be 

1.  ai^ii^m^  —  Ala.  Civ.  Code  (1886),  required  to  give  bond  to  prosecute  the 

g§  3623  et  seq.    The  bond  in  all  material  appeal.  Me.  Rev.  Stat.  (1883),  c.  67,  §  36. 

respects  is  like  Form  No.  4550,  supra,  8.  Colorado.  —  Appeals   from   the  su- 

No  appeal  can  be  taken  from  an  order  perior  court  to  the  supreme  court  or 

of  the  probate  court  removing  an  exe-  court  of  appeals  follow  the  same  prac- 

cutor  or  administrator  unless  the  ap-  tice  and   procedure  as  appeals  from 

pellant  gives  bond,  with  at  least  two  county  or  district  court.     Mills'  Anno, 

good  and  sufficient  sureties,  payable  to  Code  Colo.  (1896),  g§  388,  4o6<;.     And 

the  judge  of  probate  and  in  an  amount  the  bond   in   all   material   respects   is 

to  be  fixed  by  him  in  not  less  than  the  similar  to  that  given  in  Form  No.  4566, 

«    amount  of  his  bond  as  executor  or  ad-  supra, 

ministrator,   conditioned  to  prosecute  BUnois.  —  Appeals  from  the  superior 

the  appeal  to  effect,  and  until  the  same  court  of  Cook  county  to  the  supreme 

is  decided,  faithfully  to  perform  and  court  or  the  appellate  court  follow  the 

discharge  his  duties  as  such  executor  practice  on  appeal    from    the   circuit 

or  administrator.  Ala.  Civ.  Code  (1886),  court.     Starr,  a  C.   Anno.   Stat.    111. 

S  3644.  {1896),  p.  3"4,  par.  89;  p.  3094,  par. 

As  to  security  for  costs,   see  Ala.  68.     And  the  bond  is  in  all  material 

Civ.  Code  (1887),  §  3647,  and  Form  respects  similar  to  that  given  in  Form 

No.  4606,  supra.  No.  4555,  supra, 
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Form  No.  4574»' 

John  Doty  plaintiff      '\ 
and  respondent,  In   the   Superior  Court  of  the 

as^inst  \  No.  10%,     State  of  Washib^itoiiy  in  and  for 

Richard  Roe^  defendant   I  the  County  of  ^ohme. 

and  appellant  J 

Know  all  men  by  these  presents,  that  we,  Richard  Rae,^  defendant 
in  the  above  entitled  cause,  as  principal,  and  Harvey  FUwiimg  and 
Thomas  Young^  as  sureties,  all  of  the  county  of  Spokane  aforesaid, 
are  held  and  firmly  bound  untoy^^^  Doe^^  plaintiff  in  said  action,  in 
the  full  sum  of  one  thousand  dollars,^  lawful  money  of  the  United 
States,  for  the  payment  of  which  said  sum  wdl  and  truly  to  be  made 
we  bind  ourseWes  and  each  of  us,  and  each  of  our  heirs,  executors 
and  administrators,  firmly  by  these  presents.  Sealed  with  our  seals, 
and  dated  this  Jith  day  of  October^  i8P7. 

The  condition  of  the  foregoing  obligation  is  such,  that  whereas,  the 
said  Richard  Rot  has  appealed  to  the  supreme  court  of  the  state  of 
Washington  from  a  judgment  (or  order)  {Here  describe  in  appropriaU 
terms  the  judgment  or  order)f  and  whereas  said  Richard  Roe  desires  to 
stay  the  execution  of  said  judgment  (or  order)  appealed  from; 

Now,  therefore,  if  the  said  appellant,  Richard  Roe^  will  pay  all  costs 
and  damages  that  may  be  awarded  against  him  on  the  appeal  or  on 
the  dismissal  thereof,  not  exceeding  Uie  sum  of  two  hundred  dollars,^ 

Mtehlgta.  —  Appeals  from  the  stipe-  8.  Af  to  Auwtiss,  see  si^ra^  p.  838, 

rior  court  of   Detroit  or  the  superior  note  i.     By  one  or  more  sufficient  snre- 

court  of  Grand  Rapids  to  the  supreme  ties.     Wash.  Laws  (1893),  c.  61,  §  7. 

court  follow  the  practice  relating  to  4.  OUigte  must  be  the  adverse  party. 

ordinary  appeals  from  the  circuit  court.  Wash.  Laws  (1893) ,  c.  61,  g  6. 

How.  Anno.  Stat  Mich.  ^1882),  §§6551,  6.  For  Aaumnt  of   Penalty,  see  si^ra^ 

6580.     And  the  bond  is  in  all  material  p.  839,  note  2.    In  a  penahynever  less 

respects  similar  to  that  given  in  Form  than  two  hundred  dollars.    Wash.  Laws 

No.  4551,  sti^ra.  (1893O  c.  61,  §  7.     And  to  stay  proceed- 

1.  An  appeal  will  be  dismissed  when  ings  in  the  penalty  as  prescribed  by 

the  bond  does  not,  in  form  and  sub-  Wash,  Laws  (1893),  c.  61,  ^  6-S. 

stance,  conform   to  the  requirements  6.  As  to  the  description  of  the  jndg- 

of  Wash.  Laws  (1893),  c  61,  ^  6,  7.  ment,  order  or  decree  appealed  from, 

Erickson   v,   Erickson,    11   Wash.    76.  see  supra^  p.  841,  note  i. 

For  a  form  of  a  stay  bond  on  appeal  No  order  of  court  fixing  the  amount 

which  was  held  sufficient   for  certain  of  an  appeal  bond  is  necessarv  except 

purposes,  although  the  formal  require-  to  stay  proceedings  on  appeal  from  the 

ments  of  the  statute  were  not  complied  final  judgment  other  than  one  for  the 

with  in  its  execution,  see  Hanna  v,  Sav-  recovery    of    money.      Wash.     Laws 

age,  8  Wash.  433.  (1893),  p.  122;    Rockford  Watch  Co.  v. 

8.  ij  to  Prindpal  Obligor,  see  supra^  Rumpf,  12  Wash.  647. 

p.  836,  note  4.     Must  be  executed  on  Under  Wash.  Stat.  (1893),  p.  r«a,  §  7, 

behalf  of  appellant  Wash.  Laws  (1893),  a  supersedeas  bond  on  appeal  from  a 

c.  61,  §  7.  judgment  in  favor  of  a  bridge  company 

The  State,  or  a  Covnty,  Oity,  Town,  or  for  a  specified  sum  of  money  for  the 

Behool  IMstriet,  or  a  defendant  in  a  crimi-  construction  of  a  bridge,  and  decreeing 

nal  action  shall  not  be  required  to  give  the  foreclosure  of  a  mechanics*  lien, 

an  appeal  bond  in  an  appeal  to  the  su-  shall  be  in  a  penalty  double  the  amount 

Ijreme  court.     Wash.  Laws  (1893),  c.  61,  of  the  damages  and   costs.     State  v, 

§6.  Superior Ct.,  11  Wash.  366. 

Cities  include  towns  within  the  mean-  7.  Ck>ndltioned  in  all  Cases  that  the  ap- 
ing of  the  statute  exempting  incorpo-  pellant  will  pay  all  costs  and  damages 
rated  cities  from  giving  an  appeal  that  may  be  awarded  against  him  on  the 
bond.     Elma  v,  Carney,  4  Wash.  418.  appeal,  or  on  a  dismissal  thereof,  not 
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and  shall  also  satisfy  and  perform  the  judgment  (or  order)  appealed 
from  in  case  it  shall  be  affirmed,  and  any  judgment  or  order  which 
the  supreme  court  may  render  or  make,  or  order  to  be  rendered  or 
made  by  the  superior  court  [and  shall  pay  all  rents  of  or  damages  to 
property  accruing  during  the  pendency  of  the  appeal,  out  of  the  pos- 
session of  which  the  respondent  shall  be  kept  by  reason  of  the  appeal  J, 
then  this  obligation  to  be  yoid,  otherwise  to  remain  in  full  force  and 
effect. 
Signed,  sealed  and  delivered  in  the  Richard  Roe.^  Tseal' 
presence  of  Harvty  Fleming,  f  ssal^ 

William  Jorus,  Thomas  Young,    (sbal^ 

John  Smith, 
{JusHfiemtion  of  sureties,'^  {Certificate  of  fudge's  approval  of  bond.Y 

(8)  From  Supreme  Court. 
Ferm  Now  4575.^ 
In  the  Supreme  Court  of  the  District  of  Columbia. 

John  Doe    )  At  Law  (or  In  Equity.) 

vs.  V  No.  lOi. 

Richard  Roe.  ) 

exceediag  two  hnadred  dollars.    Wash,  by  the  appellant,  he  should  tlgti  it. 

Laws  (1893),  c.  6x,  §6.  Dahl  v.  Tibbals,  5  Wash.  259. 

1.  If  a  Stay  of  FrooMdiiigt  Is  Bought,  %.  Jvstifloattoa  of  SnrodM.— All  ap- 

must  be  further  conditioned  that  the  peal  bonds  shall  be  of  no  force  unless 

appellant  will  satisfy  and  perform  the  accompanied  hj  an  affidaTtt  of  each 

judgment  or  order  appealed  from  in  surety,  stating  that  he  is  a  resident  of 

case  it  shall  beafBrmed,  and  any  judg-  the  state  and  worth  a  certain  sum  men- 

ment  or  order  which  the  supreme  court  tioned  in  such  affidavit,  over  and  above, 

may  render  or  make,  or  order  to  be  etc.    Wash.  Laws  (1893),  c.  61,  §§  10,  iz. 

rendered    or  made,   by   the    superior  See   also    the   title   Justification  of 

eourt;  and  (where  such   condition   is  Sukbtiss. 

applicable)  shall  pay  all  rent  of  or  8.  As  to  the  Anroral  of  the  bond,  see 
damages  to  the  property  accruing  dnr-  xt^tf,  p.  841,  note  7.  After  the  ez- 
ing  the  pendency  of  the  appeal,  out  of  ception  to  the  sureties  provided  for 
the  poweasionof  which  any  respondent  by  section  ix,  if  the  judge,  upon  such 
shall  be  kept  by  reason  of  the  appeaL  examination,  is  satisfied  that  the  sure- 
Wash.  Laws  (1893),  c.  61,  §7.  ties  are  qualified   as  such,    he  shall 

Apftal  firom  Judgmeal  WAirttii  a  Tsar  make  a  certificate  to  that  effect  indorsed 
psrary  Iqjv&otloii  Has  Boon  Qraatsd. — If  upon  or  attached  to  the  bond.  Wash, 
the  party  at  whose  instance  such  in-  Laws  (1893),  c.  61,  g  11.  See  also  State 
junction  was  granted  shall  appeal  v,  Armstrong,  5  Wash.  123. 
therefrom,  such  injunction  shall  remain  In  Fordbls  Xatrj  aad  Maixier  Case.  — 
in  force  during  the  pendency  of  such  Defendant  appealing,  desiring  a  stay, 
appeal,  if,  within  five  days,  appellant  must  execute  an  appeal  bond,  with  two 
shall  file  with  the  clerk  of  the  superior  or  more  sufficient  sureties,  to  be  ap- 
court  a  bond,  with  one  or  more  sufficient  proved  by  the  judge,  conditioned  to 
sureties,  in  a  penalty  to  be  fixed  by  said  abide  the  order  of  the  court  on  such 
court,  conditioned  that  the  appellant  appeal,  and  to  pay  all  rent  and  other 
will  pay  to  the  respondent  all  costs  and  damages  justly  accruing  to  the  plain- 
damages  that  may  be  adjudged  against  tiff  during  the  pendency  of  the  appeal, 
the  appellant  on  the  appeal  and  all  costs  a  Hill's  Anno.  Stat.  Wash.  (1891),  p. 
and  damages  that  may  accrue  to  the  306,  §  568.  The  giving  of  this  bond  is 
respondent  by  reason  of  the  injunction  a  prerequisite  to  a  stay  of  proceedings 
remaining  in  force.  Wash.  Laws  (1893),  on  appeal.  Danvers  v,  IXurkin,  14 
c  61,  %  8.  Oregon  37. 

ttgnatorw. — Where   the  statute  ex-  4.  No  appeal,  except  in  cases  where 

pressly  requires  a  bond  to  be  executed  the  United  States  or  the  District  of 
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Know  all  men  by  these  presents,  that  we,  Richard  Roe^  of  the  Dis- 
trict of  Columbia,  as  principal,  and  Harvey  Fleming^  and  Thomas 
Young,  both  of  the  District  of  Columbia,  as  sureties,  are  held  and 
firmly  bound  unto  the  above-named  John  Doe  in  the  full  sum  of  one 
thousand  dollars  ^  to  be  paid  to  the  said  John  Doe^  his  executors  or 
administrators  or  assigns.  To  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  and  each  of  us,  jointly  and  severalty,  and  our 
and  each  of  our  heirs,  executors,  and  administrators,  firmly  by 
these  presents.  Sealed  with  our  seals,  and  dated  this  23d  day  of 
September^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
mnety-seven. 

Whereas  the  above-named  Richard  Roe  has  prosecuted  an  appeal 
to  the  Court  of  Appeals  of  the  District  of  Columbia,  to  reverse  the 
judgment  (or  decree)  rendered  in  the  above  suit  by  the  said  Supreme 
Court  of  tne  District  of  Columbia: 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
above-named  Richard  Roe  shall  prosecute  his  said  appeal  to  effect, 
and  answer  all  damages  and  costs  if  he  shall  fail  to  make  good  his 
plea,  then  this  obligation  shall  be  void ;  otherwise  the  same  shall  be 
and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  pres-  Richard  Roe,         ^seal^ 

encc  of  Harvey  Fleming,  ^seal) 

Jack  Massey,  Thomas  Young,      (seal) 

Banks  Belk, 

Approved  the  SSddsij  of  September^  1897. 

John  Marshall,  Justice  S.  C.  D.  C. 

Columbia  is  appellant,  shall  operate  as  junction  shall  remain  in  force  during 

a  stay  or  supersedeas,  unless  within  the  pendency  of  such  appeal,  if,  within 

twenty  days  the  appellant  shall  file  in  sixty  days  after  the  rendition  of  such 

the  clerk's  office  of  the  supreme  court  judgment  of  the  supreme  court  of  this 

of   the  District  of   Columbia  a  bond,  state,  such  appellant  shall  file  with  the 

with  surety  or  sureties,  to  be  approved  clerk  of  the  supreme  court    a  bond, 

by  one  of  the  justices  of  said  court,  con-  with  one  or  more  sufficient  sureties,  in 

ditioned  for  the  successful  prosecution  a  penalty  to  be  fixed   by    said   court, 

of  such  appeal.    Rulesof  Ct.  of  App.  for  conditioned   that  the    appellant   shall 

Dist.  Col.  IX.,  §  2, 1  App.  Cas.  (D.  C.)  pay  to  the  respondent  all  costs   and 

XIV.  damages  that  may  be  adjudged  against 

1.  The  P0iialty  of  the  respecdve  bonds  the  appellant  on  the  appeal,  and  all 
required  in  appeals  to  the  court  of  ap-  costs  and  damages  that  may  accrue  to 
peals  for  the  District  of  Columbia  the  respondent  by  reason  of  the  in- 
must  be  such  as  the  supreme  court  of  junction  remaining  in  force.  Laws  of 
the  District  of  Columbia,  or  one  of  the  Wash.  (1893),  c.  LXL,  §  9. 
justices  thereof,  shall  presdribe.  Rev.  West  Virginia. —  Appellant  shall  give 
Rules  of  Ct.  of  App.  of  Dist.  Col.,  bond  before  the  clerk  of  the  supreme 
No.  X.,  §4.  court  of  appeals  or  the  clerk  of  the 

From  8tat«  Baprtme  Ckrart  to  the  U.  8.  circuit  court,  from  which  the  case  or 

Snprome    Court — Washington,  —  In    all  cause  was  taken  to  the  supreme  court 

cases  where  a  final  judgment  shall  be  of    appeals,   in    such    penalty   as   the 

rendered  by  the  supreme  court  of  this  court  or  jud^e   may  require,   with   a 

state  in  a  cause  wherein  a  temporary  condition  reciting  such   decree,  judg- 

or  final  injunction   has  been  granted  ment,  or  order,  and  the  intention  of 

and  the  party  at  whose  instance  such  said  person  to  present  such    petition, 

injunction   was  granted  shall  appeal  and  providing  for  the  payment  of  all 

from  such  judgment  to  the  supreme  such  damages  as  any  person  may  sus- 

court  of  the   United  States,   such  in-  tain  by  reason  of  the  said  suspension, 
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b.  To  dreult  Court* 

(1)  From  County  Court.* 

in  matters  relating  to  insolvent  debtors. 

Fonn  No.  4576.* 

{Commencing  with  the  usual  obligation  clause  as  in  Form  No.  Jfi66.^ 
The  condition  of  the  above  obligation  is  such,  that  whereas,  the  said 

in  case  a  supersedeas  to  such  decree,  Vhmi  AisigBM't  ]>ediiO]i  in  Missouri, 
judgment  or  order  should  not  be  appellant,  or  some  one  for  him,  shall 
allowed  and  be  effectual  within  the  make  and  file  a  bond  given  to  the  state 
time  so  specified.  W.  Va.  Code  (1887),  in  such  sum  as  the  assignee  may  re- 
c.  135,  §  30.  quire,  and  with  such  sureties  as  he 
1.  From  Sodsion  of  County  Commls-  may  approve,  conditioned  that  the  ap- 
doiMn  in  Indiana  the  party  appellant  pellant  will  prosecute  his  appeal  with 
shall  file  with  the  county  auditor  a  due  diligence,  and  pay  all  costs  thereon 
bond,  with  sufficient  penalty  and  sure-  awarded  against  the  appellant.  Mo. 
ties,  to  be  approved  by  said  auditor,  Rev.  Stat.  (1889),  §447. 
with  condition  for  the  due  prosecution  Tho  CJiouit  Court  in  Ohio  shall  have 
of  such  an  appeal  and  the  payment  of  jurisdiction  of  certain  cases  on  appeal, 
all  costs,  if  the  same  shall  be  adjudged  and  trial  therein  shall  be  conducted  in 
against  said  appellant.  Horner's  Ind.  the  same  manner  as  in  the  common 
Stat.  (1896),  §  5773.  pleas  court  and  upon  the  same  plead- 
In  ContMtod  Eleetlon  Cuo  in  Kentucky  ing.  Ohio  Rev.  Stat.  (1894),  ^  5225. 
the  person  appealing  must  give  bond  nom  Xtcion  County  Intormodiato  Court 
with  surety  to  pay  costs  and  damages  in  West  Virginia  no  appeal,  writ  of 
as  in  other  appeals  to  the  circuit  court,  error  or  supersedeas  shall  be  effectual 
Ky.  Stat.  (1894),  §  1539.  See  Form  No.  until  bond  with  good  personal  security 
4582.  be  given  before  the  clerk  of  the  circuit 
Fhnn  Judgmont  Confinning  Appropria-  court  of  such  county.  W.  Va.  Acts, 
tiim  of  Lands  for  city  and  village  pur-  1803,  c.  5,  g  25. 

poses,  in  Michigan,  appellant  must  file  8.  Illinois  —  Generally,  —  Appellant 

a  bond  in  the   circuit  court,  to  be  ap-  must  give  bond  and  security  in  such 

proved  by   the  judge   thereof,   condi-  amount  and  upon  such  conditions  as 

tioned  for  the  prosecution  of  said  appeal  the  court  shall  approve  except  as  other- 

to   judgment  and  the  payment  of  all  wise  provided  by  law.  Starr  &  C.  Anno, 

costs,  damages  and  expenses  that  may  Stat.  111.  (1896),  p.  1190,  par.  240.     This 

be  awarded  against  him  in  case  the  section,  however,  is  partially  repealed 

judgment    of  confirmation     shall    be  by  section  8  of  the  Appellate  Court  act 

affirmed.       How.   Anno.    Stat.    Mich,  as  amended  by  the  Laws  of  18S7,  p. 

(Supp.  1890),  §  3064/.  156. 

YtvoL  Esthnate  of  Auditor  General  to  On  appeals  relating  to  administration 

the  circuit  court  for  the  county  of  Ing-  of  estates,   appellant   must  give   bond 

ham    in  Michigan,  in  cases  of  assess-  with  security,  to  be  fixed  by  the  county 

ment  of  specific  taxes,  the  corporation,  or  circuit  court,  as  the  case  may  be,  as 

as  appellant,  shall   execute  a  bond  in  in  other  cases.    Starr  &  C.  Anno.  Stat. 

double  the  amount  of  such  estimate.  111.  (1896),  p.  345,   par.    124.     "  As   in 

with  sufficient  surety  or  sureties,  who  other  cases "  means  as  in  cases  from 

shall   justify  under  oath  their  pecu-  justices  of  the  peace.   Darwin  v.  Jones, 

niary  responsibility  before  the  circuit  82  111.  107. 

judge,  and  be  approved   by  him,  with  In  cases  0/  a  trial  of  right  of  property 

a  condition  that  it  shall   prosecute  its  the  bond  required  is  as  in  ordinary  ap- 

appeal  to  e£fect,  and  pay  all  costs  and  peals.     Starr  &  C.  Anno.  Stat.  (1896), 

charges  which  the  court  shall  award,  p.  2382,  par.  77. 

and  also  pay  any  sum  of  money  which  3,  Starr  &  C.  Anno.  Stat.  111.  (1896), 

shall  appear  by  the  judgment  of  said  p.  2171,  par.  26. 

court  to  be  di\e  from  it  as  a  specific  tax.  4.  To  Whom  Buns.  —  If  appeal  is  taken 

How.  Anno.  Stat.  Mich.  (1882),  §1253.  by  the  debtor,  the  bond   runs  to  the 
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Nelson  C,  Roe^  on  the  Tttkixf  of  Nomwib^r^  iS^,  was  brought  into 
Greene  County  Court  in  the  custody  of  Simon  Stevenson^  sheriff  of 
Greene  county,  on  a  capias  ad  satisfaf^i^odoxn.  isaued  out  of  the  Greene 
county  Circuit  Court  at  the  suit  of  William  Hurlbert  and  Lafayette 
Hurlbert,  and  Boade  application  to  said  Covuxty  Covrt  U>  Im  discharged 
from  arrest  and  imprisonment^  upon  his  complying  with  the  provi- 
sions of  the  laws  of  Illinois  lot  the  reHef  of  insolvent  debtors;  and 
whereas^  such  proceedings  were  thereupon  had,  aad  the  nid  County 
Court  of  Qpttne  county  oa  the  Jhsi  day  ol  JDtMtatdePy  iSSW;  did  r«fuse 
to  make  an  assignee  and  grant  a  discharge  from  such  arrest  and 
imprisonment  fm  such  ap|)&eatiou;  and  w^eas^  th^  said  Netitm  C. 
Jtoe  has  thereupon  prayed  the  aforesaid  court  for  an  appeal  to  the 
next  term  of  the  Greene  county  Circuit  Court. 

Now  therefore,  if  the  said  Nelson  C,  Roe  shall  prosecute  Ua  said 
appeal  with  effect,  and  in  case  thQ  apoeal  ia  disiiissA^^  or  thi^  order 
or  indgment  of  the  Coont^  Court  is  affirmed  in  vhoie  or  in  part,  he 
shall  perform  the  same,  and  shall  appear  beforo  and  abide  whateTer 
decision  the  Circuit  Court  $ha]l  make  in  the  premises^  and  paj  all 
costs  that  may  be  awarded  against  him,  and  shall  uot  sell  or  aisj>ose 
of  any  of  his  estate  pending  such  ^>peal,  but  that  the  same  abali  be 
forthcoming  and  subject  to  the  order  of  the  Coonty  Gonrt,^  then  this 
obligation  {condutSng  in  usual  manner  as  im  Form  No.  i5ff5,  mUM  s^yta- 
tures  and  seals!)    {ApprovaL^ 

''People  of  the  State  of  lUiaoit;"  if  by  ttaCate  la  the  circuit  court*    Bowto- 

takea  by  tbe  creditor,  it  runs  to  the  TilUMia.,etc.,Co^v.Pnltiag,  S9III.  58. 

debtor.    Starr    &  C.  Aaao.  Stat.  lU.  TeaneMee. — Any  person  not  satwicd 

(1896),  p.  2171,  par.  36.  with  the  jittdgKMBt  or  49cr>ee  ci  the 

ITnder  the  Statute  in  ?«vm  in  Ittt  a  county  court  coay  pray  an  apoeal  to  the 

bond  given  to  the  county  judge  ia  his  circuit  court  of  the  county,  unless  other, 

official  capacity  without  the  condition  wise  expressly  provided  by  thi^  code, 

was  void.     Patrick  v.  Rucker,  19  111.  Tean.  Code  (iS^),  %  4B79.    A  bond  for 

4S8.    But  where  the  bond  was  required  appeal  in  such  cases  must  satisfy  the 

to  be  given  to  a  county  judge  and  his  provisioc^  of  §    4894  et  seq.^   and    is, 

successor  in  office,  it  was  held  that  the  m  all  material  respects,  like  the  boad 

insertion  of  the  name  of  such  judge  was  given  in  Form  No,  4561,  su^ra, 

mere  surplusage.    Patrick  v.  Rucker,  Consult  Jones  v^  Parsons,  3  Yerg. 

19  III.  4S8.  (Tenn.)  321,  for  a  def^tivc  bond  oq  ap- 

The   Peaalty    must    be    in    such   an  peal  from  the  county  court  to  the  cir- 

amount  and  with  such  security  as  shall  cuit  court. 

be  approved  by  the  county  court.    Starr  See  also  Nichol  v>  M'Combs,  2  Yerg. 

&  C.  Anno.  Stat  111.  (1896),  p.  SX71,  (Tenn.)  83,  in  which  case  it  was  held 

par.  26.  that  where  the  condition  of  an  appeal 

\.  GoadltioBtd  as  shown  in  the  text,  if  bond  was  to  prosecute  the  appeal  with 

appeal  is  by  the  debtor;  and  if  by  the  effect  or  pay  all  costs  and  damages,  a 

creditor,   conditioned  to  prosecute  the  judgment  could  not  be  rendered  agninst 

appeal  with  effect  and  pay  all  damages  the  surety  for  the  principal  debt, 

that  may  accrue  to  the  person  seeking  West  YirgiBik — The  order  allowing 

discharge.     Starr  &  C.  Anno.  Stat.  111.  the  appeal  from  county  cofirt  to  circuit 

(1896),  p.  2171,  par.  a6.  court  shall  specify  what  bond,  if  any, 

9,  The  Ctek  Has  Vo  Fqiw  to  Apinve  is  required  before  such  apneal  shall 

the  appeal  bond,  nor  can  the  court  re-  Uks  eiSect.    W.  Va«  Code  (1887),  c^  us, 

quire  him  to  do  so;  such  powar  it  vetted  g  i^ 
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(8)  From  Court  of  CoifiiON  Plsa& 

Ponn  No.  4577.^ 

Kqow  all  men  bj  these  presents,  that  we,  Richard  Roe^  and  Harvey 
Fleming  and  Tficmas  Young^  all  of  the  county  of  Lorain^  State  of 
Ohio,  are  firmly  bound  yxoXo  John  Doe^  in  the  penal  sum  of  emtkou- 
sand  dollars,*  to  the  payment  of  which  well  and  truly  to  be  made, 
we  do  hereby  bind  ourselves,  our  heirs,  executors  and  administrators. 
Sealed  with  our  seals,  and  dated  this  Mth  day  of  March^  A.  D.  i8P^.* 

The  condition  of  the  above  obligation  is  such  that,  whereas,  the 
sad^  Richard  Roe  has  taken  an  appeal  from  a  certain  judgment  ren- 
dered against  him  in  favor  of  the  said  JohnDoe^  in  the  court  of  com- 
mon pleas,  within  and  for  the  county  of  Lorain^  in  the  State  of  Ohio, 
at  the  February  term  thereof,  A.  D.  i8P5,  for  the  sum  oi  ^our  hundred 
dollars,  and  tMr^  dollars  costs,^  to  the  circuit  court  withm  and  for  the 
county  aforesaid.     Now,  if  the  said  Richard  Roe  shall  abide  and  per- 

1.  Ohio  Rev.  Stat.  (1894),  SS'BO.  A  bood  made  payable  to  tbe  court 

Boqd  complying  tubstaniially  with  instead    of  to  tne  appellee    is   void, 

the  requisites  of  the  statute  is  suffi-  White  v.   Moerlidge,  7  Ohio  Cir.   Ct. 

deot.     Bentlej  v.  Dorcas,  11  Ohio  St.  Rep.  348. 

398 ;  Creiffhson  v.  Harden,  xo  Ohio  St.  A.  Vttr  Aaout  ef  7fiialtj,  tee  /t^a, 

579  ;  Gardner  v,  Woodyear,  i  Ohio  170,  p.  839,  note  2. 

A  defective  bond,  if  it  contains  the  On  appeal  from  personal  judgment 
substance  of  a  bond,  will  sustain  an  forthepavmentof  money  only,  the  pen- 
appeal,  so  as  to  justify  an  order  to  file  alty  shall  be  in  double  the  amount  of 
a  new  bond.  Saterlee  v.  Stevens,  11  the  judgment.  In  all  other  cases,  in- 
Ohio  420  eluding  cases  in  which  the  judgment 

For  forms  of  bonds  on  appeal  from  is  against  a  party  for  nominal  damages 

the  court  of  common  pleas  to  the  dis-  and  costs,  or  for  costs  only,  the  court 

trict  court  in  Ohio,  see  Reformed  Pres-  shall,  at  the  time  of  the  rendition  of  the 

byterian  Church  v.  Nelson,  35  Ohio  St.  judgment,  ascertain  and  fix  the  penalty 

639  ;  The  Propeller  Ogontz  v,  Wick,  12  of  the  appeal  bond  at  such  reasonable 

Ohio  St.  333;  Bentley  v.  Dorcas,  1 1  Ohio  amount  as  will,  in  the  opinion  of  the 

St.  400;  Ewers  v.  Rutledge,  4  Ohio  St.  court,  be  sufficient  to  cover  the  prob- 

211;  Saterlee  v,  Stevens,  11  Ohio  420;  able  loss,  damage  or  injury  which  the 

Irwin  V.   Bellefontaine   Bank,  6  Ohio  other  party  or  parties  may  sustain  by 

St.  85;  West  V.  Dodsworth,  I  Disney  the  delay,  and  the  costs  and  damages 

(Ohio)  162.  which  may  be  awarded  in  the  appellate 

8.  As  to  Priaeipal  Obligor,  see  supra^  court.      Ohio  Rev.  Stat.  (1894),  §  S^So* 

p.  836,  note  4.  Where  the  statute  requires  an  appeal 

A  Party  In  Any  Trust  Capadty  who  has  bond  to  be  double  the  amount  of  the 

given  bond  in  this  state,  with  sureties  judgment  appealed  from,  it  is  sufficient 

according  to  law,  shall  not  be  required  and  beyond  objection  if  the  amount  of 

to  give  bond  and  security  to  perfect  an  the  bond  is  more  than  double  the  judg- 

appeal.     Ohio  Rev.  Stat.  (1894),  §  5228.  ment.     Coil   v,   Davis,  Wright  (Ohio) 

Ab  Administrator  must  first  be  an  ap-  165.     See  also  Pray  v,  Oliver,  5  Ohio 

pellant  to  the  judgment  in  his  fiduciary  326. 

capacity  to  exempt  him  from  filing  a  6.  As  to  the  description  of  the  judg- 

bond.     Thomas  v,  Moore,  52  Ohio  St.  ment,  order,  or  decree  appealed  from, 

200.  see  supra^  p.  841,  note  i. 

8.  Aj  to  Inrotioi,  see  supra^  p.  838,  It  is  no  objection  to  an  appeal  bond 

note  I.  that  the  condition  does  not  specifically 

4.  As  to  ObUgoo,  see  supra,  p.  839,  describe  the  amount  of  the  judgment 

note  I.      Payable  to  the  adverse  party,  appealed  from,  provided  it  is  specific 

or  otherwise  as  may  be  directed  by  the  enough  10  identify  the  judgment;  nor 

court.     Ohio  Rev.  Stat.  (1894),  §  5231.  does  a  transposition  of  the  words  in 
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form  the  order  and  judgment  of  the  said  circuit  court,  and  shall  pay 
all  money,  costs  and  damages  which  may  be  required  of  or  awarded 
against  him  by  such  court,  then  this  obligation  shall  be  void,  other- 
wise in  full  force  and  virtue  in  law.^ 

Richard  Roe.^        ^seal)^ 
Harvey  Fleming,    f  seal^ 
{Approv€U^  ^  Thomas  Y<mng.      ^seal) 

(8)  From  Justice  of  the  Peace. 
(a)  Generally. 

Fonn  No.  457S.* 

(Commencing  with  the  clause  of  obligation  as  in  Form  No.  4550.^  The 
condition  of  the  above  obligation  is  such,  that,  whereas,  tne  said 
yohn  Doe  obtained  a  judgment  before  Abraham  Kent^  a  justice  of 
the  peace  of  said  county,  on  the  tSth  day  oi  Junc^  i8P7,  against  the 
said  Richard  Roe^  for  the  sum  of  twenty-five  dollars,  besides  costs,* 
from  which  judgment  the  said  Richard  Roe  has  taken  appeal  to  the 
Circuit  Court  for  said  county.  Now,  if  the  said  Richard  Roe  shall 
prosecute  the  said  appeal  to  effect,  and  shall  pay  and  satisfy  such 
judgment,  both  as  to  debt  and  costs,  as  may  be  rendered  in  said 
case  by  said  Circuit  Court,  then  above  to  be  void;  otherwise^  {con- 
cluding as  in  Form  No.  4S50^  with  signatures  and  seals.)     (Approoal.^ 

the  form  of  the  appeal  bond  vitiate  it.  dead   is  roid.     Frierson  ▼.   Blakesley, 

Coil  V.  Davis.  Wright  (Ohio)  164.  3  Stew.  (Ala.)  267. 

1.  SalJMt  Vb  a  Oooditioii  to  the  effect  Tkt  linal^  of    the   bond   shall    be 

that  the  party  appealing  shall  abide  double  the  amount  of  the  judgment 

and  perform  the  order  and  judgment  rendered,   including  costs,  where   the 

of  the  appellate  court,  and  shall  pay  all  judgment  is  for  the  payment  of  money, 

money,  costs  and  damages  which  may  In  all  other  cases  the  penalty  shall  be  in 

be  required  of  or  awarded  against  him  such  amount  as  may  be  prescribed  by 

by  such  court.     Ohio  Rev.  Stat.  (1894),  the   justice.     Ala.  Civ.  Code  (1886),  § 

§  5231.  3400. 

8.  The  bond  must  be  signed  and  exe-  6.  Daieriptioii  of  Jndgaflnt. —  An   ap- 

cuted    by    the    sureties.     Ford  v.   Al-  peal  bond  which  does  not  show  that 

bright,  31  Ohio  St  33.  the    judgment  was    rendered  against 

3.  Seal  is  unnecessary.      Ohio  Rev.  the  defendant,  what  was  the  amount 
Stat.  (1894),  tit.  i.,  c.  I,  §4.  of  the  judgment',  or  to  what  court  the 

4.  Al  to  Approval  of  the  bond,  see  appeal  was  taken,  is  a  nullity,  and  will 
supra ^^.  841,  note  7.  not  authorize  a  judgment   to  be  ren- 

6.  Unless  otherwise  provided,  no  dered  against  the  sureties,  though  the 
cause  shall  be  carried  from  a  justice's  defendant  to  the  judgment  may  volun- 
court  to  the  circuit  or  other  court  of  tarily  appear,  and  judgment  be  ren- 
like jurisdiction,  by  appeal,  unless  the  dered  against  him.  Wetumpka,  etc., 
party  applying  for  such  appeal  first  R.  Co.  v.  Bingham,  5  Ala.  657. 
executes  a  bond,  with  sufficient  sureties,  7.  With  Oooditkni  to  pay  such  judg- 
payable  to  the  adverse  party.  Ala.  ment  as  may  be  rendered  against  him 
Civ.  Code  (1886),  §  3399.  See  prcce-  (appellant)  by  the  court  to  which  the 
dent  in  Collins  v.  Hammock,  59  Ala.  cause  is  sought  to  be  removed.  Ala. 
448;  Wetumpka,  etc.,  R^.  Co.  v.  Bing-  Civ.  Code.  (1886),  §  3399. 
ham,  5  Ala.  657.  8.  Appiovml  must  be  by  the  justice. 

A  bond  payable  to  a  party  who  is  Ala.  Civ.  Code  (1886),  §  3400. 
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Form  No.  4579.' 

(Sand.  &  H.  Ark.  Dig.  (1894X  p.  1647.) 

We  the  undersigned,  Richard  Roe^  Harvey  Fleming  and  Thomas 
y<w^,'* acknowledge  ourselves  indebted  to  John  Doe^^  in  the  sum  of 
two  ^^r^// dollars,*  to  be  void  upon  this  condition: 

Whereas,  Richard  Roe  has  appealed  from  the  judgment  oi  Abraham 
Keniy  a  justice  of  the  peace  for  Big  Rock  township,  Pulaski  county ,  in 
an  action  between  John  Doe^  plaintiff,  and  the  said  Richard  Roe y 
defendant.^ 

Now,  if  the  ssixd  Richard  Roe  will  prosecute  his  appeal,  with  due 
diligence  to  a  decision,  and  if,  X>n  such  appeal,  the  judgment  of  the 
justice  be  affirmed,  or  if  on  the  trial  anew  in  the  Circuit  Court,  judg- 
ment be  given  against  the  appellant,  he  shall  satisfy  the  judgment,  or 
if  his  appeal  be  dismissed  he  shall  pay  the  judgment  of  the  justice^ 
together  with  the  cost  of  the  appeal,  this  bond  shall  be  void.^ 

Richard  Roe,^ 
Approved :  Abraham  Kent^  Harvey  Fleming, 

Justice  of  the  Peace.  Thomas  Young, 

Form  No.  4580.* 

(Surr  &  C.  Anno.  Stat.  111.  (1896),  p.  2436,  par.  115.) 

(Commencing  with  the  obligation  clause  as  in  Form  No,  4555,^  The 
condition  of  the  above  obligation  is  such  that  whereas,  the  said  /ohn 
Doe  did,  on  the  25th  day  oijune^  i8P7,  before  Abraham  Kent^  a  justice 
of  the  peace  (or  a  police  magistrate)  for  the  county  (or  city  or  village) 
of  Greene  recover  a  judgment  against  the  above  honnAtn  Richard  Roe 
for  the  sum  oi  forty  dollars  (or  for  costSy  as  the  case  may.be),  from  which 
judgment  the  said  Richard  Roe  has  taken  an  appeal  to  the  circuit  (or 
county  or  city)  court,  in  the  county  (or  city^  of  Greene^  in  the  state  of 
Illinois,  Now,  if  the  said  Richard  Roe  shall  prosecute  his  appeal  with 
effect,  and  pay  whatever  judgment  shall  be  rendered  against  him  by 
said  court  upon  the  trial  of  said  appeal,  or  by  consent,  or  in  case  the 

1.  Sand.  &  H.  Ark.  Dig.  (1894),  §  4431.  costs  of  appeal.     Sand.  &.  H.  Ark.  Dig. 

For  supersedeas  bond  on  appeal  from  (1894),  §  4431. 

justice  to  circuit  court,  see  Morrison  v,  6.  As  to  the  description  of  the  judg- 

State,  40  Ark.  449.     Either  party  may  ment,  order  or  decree  appealed  from, 

appeal   without  giving  bond,  but  the  see  supra ^  p.  841,  note  i. 

appeal  will  not  operate  to  suspend  the  7.  Conditioned  to  the  efifect  as  indi- 

proceedings.     Sand.  &  H.  Ark.    Dig.  cated  in  this  form.     Sand.  &  H.  Ark. 

(1894).  §  4432.  Dig.  (1894),  §  4431. 

8.  Ai  to  Frineipal  OUigor,  see  supra^  8.  Obligation  ShaU  be  ttgned  by  the 

p.  836,  note  4.     Applicant  or  some  per-  parties  entering  into  it,  and  be  attested 

son  for  him  must  enter  into  an  obliga-  by  the  justice.     Sand.  &.  H.  Ark.  Dig. 

tion.  Sand.  &  H.  Ark.  Dig.  (1894),  §4431.  (1894),  §  4431,  subs.  3. 

8.  Ai  te  Baretiei,  see  supra^  p.  838,  9.  On  appeal  from  a  justice  or  police 

note  I.     With  one  or  more  securities,  magistrate    to    the  circuit,   county  or 

Sand.  &  H.  Ark.  Dig.  (1894),  §  4431.  city   court,    the  appellant   shall  enter 

4.  Oblige  must  be  the  adverse  party,  into  a  bond  with  security.  Starr  &  C. 
Sand.  &H.  Ark.  Dig.  (1894),  §  443'-  Anno.  Stat.  111.  (1896),  p.  2436,  par.  115. 

5.  For  Amount  of  Penal^,  see  supra^  Consult  precedent  in  Haven  v.  Green, 
p.  839,  note  2.  In  a  sum  sufficient  26  111.  252.  See  also  form  of  bond 
to   secure  payment  of  judgment  and  given  in  111.  Rev.  Sut.  (1893),  p.  909. 
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appeal  is  dismissed,  or  in  case  the  matter  in  controversy  is  settled 
between  the  parties  to  the  action  without  a  trial  by  the  court  appealed 
to,  will  pay  the  judgment  rendered  against  him  by  the  said  justice 
(or  police  mapstratey  [and  all  costs  that  have  been  made  before  the 
said  justice  (or police  magislratey],^  and  all  costs  occasioned  by  said 
appeal,  then  the  above  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  eflFect*  Richard  Roe.  ^seal' 

Harvey  Fleming,     (seal^ 
Thomas  Young.       (seal^ 
Approved  by  me  this  1st  day  of  July^  i8P7. 

Abraham  Keni^  Justice  of  the  Peace.* 

Ponn  No.  4581.* 

(Homer's  Ind.  Stat.  (1896),  §  1571;  Ind.  Stat.  (1894),  g  1639.) 

We,  Richard  Roe  diVi^  Harvey  Flemings  acknowledge  ourselves  bound 
to  John  Doe  in  the  penal  sum  ol  fifty  dollars.  Witness  our  hands  and 
seals  this  1st  day  ol  fuly^  i8P7.  Whereas,  ssAd  John  Doe^  within 
thirty  days  last  past,  obtained  judgment  eLgainst  Richard Roe^  before 
Abraham  Kent^  justice,  for  twenty  dollars  with  costs,  taxed  2Xfive  dol- 
lars, and  said  Richard  Roe  has  appealed  therefrom.     Now,  if  the  said 

1.  If  the  judgment  appealed  from  is  son  should  prosecute  their  appeal  with 

in  favor  of  appellant,  omit  the  words  effect,  and  should  pay  whatever  judg- 

"the  judgment  rendered  against  him  ment  might  be  rendered  by  the  circuit 

by  the   said  justice   {ox  police  maj^is'  courtupon  the  dismissal  of  said  appeal, 

tra/c)  and."     Starr  &  C.  Anno.  Stat,  then  the  bond  to  be  void/'  etc.,  was  not 

111.  (1896),  p.  3436,  par.  115.  void  notwithstanding  it  did  not  exactly 

8.  Words  within  [  ]  do  not  appear  in  comply  with  the  statute,  but  omitted 

the  form  as  set  out  in  the  statute.  the   words  **or  trial"  after  the  word 

3.  Conditioii  Hot  Conforming  to  Stat-  *' dismissal."  You ngt^.  Mason,  8111.  55. 

tite.  —  While  it  is  true  that  the  precise  4.  The  bond  provided  for  by  Starr  & 

language  of  the  statute  relating  to  ap-  C.  Anno.  Stat.  111.  (1896),  p.  2436,  par. 

peal  bonds  need  not  be  employed,  yet  115,  must  be  approved  by  the  justice  or 

the  substance  of  the  form  required  by  the  clerk  of  the  court  to  which  the  ap- 

statute  must  exist.     So  an  appeal  bond  peal  is  taken. 

from  a  judgment  of  a  justice  of  the  In  a  Trial  of  tho  Bight  of  Pimwttj 
peace,  conditioned:  **  Now,  if  the  said  before  a  justice  of  the  peace,  where  an 
Martha  A,  Smith  and  John  C.  Smith,  appeal  is  taken  by  the  defendant,  the 
shall  prosecute  their  appeal  with  efifect,  constable  shall  retain  such  property, 
and  shall  pay  whatever  judgment  may  unless  the  party  claiming,  or  the  de- 
be  rendered  by  the  court  upon  the  dis-  fendant  in  execution,  or  his  agent, 
missal  or  trial  of  said  appeal,  then,  shall  enter  into  a  bond,  with  sufficient 
etc.,"  was  held  to  be  invalid  as  not  security,  for  the  delivery  of  such  prop- 
conforming  substantially  to  the  statu-  erty  to  the  officer  if  the  judgment  of  the 
tory  form  set  out  in  the  statute  then  in  court  shall  be  against  the  party  giving 
force.  (Rev.  Stat.  111.  1874,  p.'  647.)  such  bond.  Starr  &  C.  Anno.  Stat. 
Smith  V.  Davis,  89  111.  203.  111.  (1896),  p.  2457,  par.  14a. 

A  bond  conditioned  that  if  the  de-  6.  Appellant  must  file  a  bond,  with 

fendants  **  should  pay  and  satisfy  what-  security,  to  be  approved  by  the  justice, 

ever  judgment  might  be  rendered  by  payable  to  the  appellee  in  a  sum  suffi- 

the  Circuit   Court   of  Hancock  county  cient  to  secure  the  claim  of  the  appel- 

upon  the  dismissal  or  trial  of  a  certain  lant,  and  interest  and  costs,  conditioned 

appeal,"  etc.,  was  held  not  to  conform  that  he  will  prosecute  his  said  appeal 

to   the  statutory  requirement  then  in  with  effect,  and  pay  the  judgment  tliat 

force.    Sharp   v.    Bedell,    10    111.    88.  may  be  rendered  against  him  in  the 

But    a    bond    conditioned    "that    if  circuit    court.     Horner* s    Ind.    Stat, 

the  said  Samuel  Mason  And /ohm  Ma-  (1896),  %  1500. 
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Richard  Rot  slMdl  prosecatic  hit  appeal  to  final  judgement,  and  pay  s^iich 
judgment  as  may  be  rendered  against  him  on  such  appeal,  this  bond 
shall  be  void,  else  in  force.^  Richard  Ret,  Tseal^ 

Harvey  Fleming,     (seal) 
Tak«a  and  approved  by  me  this  Isi  day  of  July^  iS97. 

Abraham  Kent^  Justice.* 

Fwni  Na.  4SBa*' 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  725.) 

Bourbon  Circuit  (or  Quarterly)  Court. 
/akn  Doe^  pUintiff, 
against 
Richard  Roe^  defendant. 

Richard  Roe  having  prayed  an  appeal  to  the  Bourbon  Circuit  (or 
Quarterfy)  Court,  from  a  judgment  rendered  against  him  in  the  above 
named  action  by  the  court  of  Abraham  Kent^  a  justice  of  the  peace 
for  Bourbon  County  (or  by  the  Bourbon  Quarterly  Courf)^  we  covenant 

1.  In  Graeter  v,  DeWolf,  112  Ind.  i,  directory.     Miller  v,  O'Rielly,  84  Ind. 

the     conditioti     of     the     bond     was:  168. 

"Whereas  said  ^rr<£rft^^^ra^/rr  within        8.  In    the    foot-note,   Bullitt's    Civ. 

thirty  days  last  past  obtained  judgment  Code  Ky.  (189s),  p-  725,  it  is  said  that 

against  Wells  K.  Stokeley  before  Samuel  the  act  of  June  the  loth,  1893,  g  34, 

C  RisUy^  J.  P.,  for  the  possession  of  seems  to  modify  the  act  of  1886  (Bui- 

real   estate   and    for  ^ne  hundred  and  litt's  Civ.  Code  Ky.  (1895),  g  724,  subd. 

seveniy^five    dollars    and ^  cents,  II.)  so  as  to  make  the  law  with  respect 

with  costs  taxed  at  twenty^ihree  dollars  to   appeals  from   justice's    and    quar- 

and  thirty  cents,  and  said  Stokeley  has  terly  courts  to  be:    (i)  That  no  appeal 

appealed  therefrom:    Now,  if  the  said  lies  from  a  justice's  court  unless  the 

Wells  R.  Stokeley  shall    prosecute  his  amount  in  controversy  is  over  ten  dol- 

appeal  to  final  judgment,  and  pay  such  lars,  exclusive  of  costs  and  interest; 

judgment  as  may  be  rendered  against  (s)  That  when  said  amount  is  over  ten 

him  on  such  appeal,  this  bond  shall  be  dollars  and  not  over  fifty,  appeals  lie 

null  and  void,  else  in  force."  from  justice's  to  quarterly  courts  only; 

In  Hobbsv.  Cowden,  20  Ind.  31X,  the  (3)  That  when  said  amount  is  more 
condition  of  the  bond  was  as  follows,  than  fifty  dollars  an  appeal  lies  to  quar- 
to wit:  '*Theundersignod,yaOTtfj/^«^^x,  terly  courts  or  circuit  court  at  the  ap- 
Trustee  of  Columbus  Township,  Bar^  pellant's  option;  (4)  That  no  appeal 
tholomew  county,  Indiana,  on  belialf  of  lies  from  quarterly  courts  when  said 
said  township,  has  this  day  appealed  to  amount  is  less  than  twenty-five  dollars, 
the  Bartholomew  Circuit  Court  from  the  and  if  more,  it  lies  to  the  circuit 
judgment  rendered  on  the  first  day  of  court. 

the  present  month  by  David  Richertan^  "  Amouit  la  OoAtrovsity,"  for  the  con- 
a  justice  of  the  peace  of  said  township,  struction  of  the  words,  see  Mills  v. 
against  G:»AtfM3«/ township,  and  in  favor  Couchman,  4  J.  J.  Marsh.  (Ky.)  243; 
m.  David  Cowden.  Now,if  the  saidyam/j  Williams  v.  Wilson,  5  Dana  (Ky.)  596. 
Hobbs^  on  behalf  of  said  township.  In  an  action  for  ninety  dollars  dam- 
shall  prosecute  his  said  appeal,  on  said  ages,  in  which  the  plaintifif  recovered 
behalf,  to  effect  and  pay  the  judgment  fifty  dollars,  on  defendant's  appeal  it 
that  shall  be  rendered  against  him,  as  was  held  that  the  amount  in  contro- 
said  trustee,  on  6aid  appeal,  in  said  versy  was  ninety  dollars.  Donahue  v. 
Circuit  Court,  then,"  etc.  The  words  Murray,  2  Bush  (Ky.)  194.  Where 
'*  Trustee  of  Columbus  township,"  were  plaintiff  sued  for  fifty  dollars,  but  de- 
held  to  be  merely  the  dtscriptio  persona,  tendant  pleaded  a  set-off  for  more  than 

8.  A   statutory   requirement    direct-  fifty  dollars,  the  amount  in  controversy 

Ing  indorsemeQt  of  aoceptance  of  bond  was  the  amount  of  the  set-off.     Parks 

by  die  justice  of  the  peace  is  tircrely  v,  Httlme,  3  Dana  (Ky.)  499. 
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that  said  appellant  will  satisfy  and  perform  the  judgment  that  shall 
be  rendered  on  the  appeal.^ 

Witness  our  hands  this  1st  day  oi  July^  \W1. 

Richard  Roe. 
Harvey  Fleming, 
Thomas  Young. 
Attest:     Calvin  Clark,  Clerk  of  the  Bourbon  Circuit  Court  (or  Judge 
or  Clerk  of  the  Bourbon  Quarterly  Court),  this  1st  day  of  July,  i8^^ 

Form  No.  45S3.* 

(Commencing  as  in  Form  No.  4559  with  the  usual  obligation  clause. y 
Whereas  the  above  bound  Richard  Roe  thinks  himself  aggrieved  by  a 
judgment  rendered  against  him  this  day,  hy  Abraham  Kent,  Esq.,  one 
of  the  justices  of  the  peace  for  the  said  county  of  Allegata,  for  the 
sum  oi  fifty  dollars  debt  and  six  dollars  costs:  from  which  judgment 
the  said  Richard  Roe  is  about  to  appeal  to  the  next  term  of  the  Alle- 
gany circuit  court,  before  the  judge  thereof: 

Now  the  condition  of  the  above  obligation  is  such,  that  if  the  said 
Richard  Roe  shall  not  prosecute  his  appeal  at  the  next  term  of  Alle- 
gany circuit  court  with  effect,  according  to  the  directions  of  the  law  ia 
such  cases  made  and  provided,  and  also  pay  and  satisfy  the  said  John 
Doe^  his  executors,  administrators  or  assigns,  in  case  the  said  judg- 
ment shall  be  affirmed,  as  well  as  the  debt,  damages  and  costs 
adjudged  by  the  said  justice  of  the  peace,  as  also  all  costs  and 
damages  that  shall  be  awarded  by  the  said  court,  when  the  said  appeal 
shall  be  heard,  tried  and  determined  ;3  then  the  above  bond  to  be  and 
remain  in  full  force  and  virtue,  otherwise  {concluding  as  in  Form  No^ 
JfiSd  with  signatures  and  seals). 

Form  No.  4584.^ 

{Commencing  cts  in  Form  No.^565  with  the  usual  obligation  clause.y 
Whereas,  judgment  was  rendered  on  the  SOth  day  of  September,  iS97, 

1.  CroaditioiL  —  In  Feemster  v.  Ander-  art.  5,  §  89.     Tkis  form  may  be  adapted 

son,  6  T.  B.  Men.  (Ky.)  537,  a  bond  to  a  similar  appeal  from  a  justice  of  the 

otherwise  regular,  but  conditioned  as  peace  to  the  Baltimore  City  Court.  Md. 

follows:      '*  Now  if  the  said  Feemster  Pub.  Gen.  Laws  (1888),  art.  5,  §  89. 

and  M.  V.  Harrison^  or  either  of  them,  8.  Croaditioiied  in  the  manner  as  shown 

in  the  event  of  said  judgment  (of  the  in  the  form  in  the  text.     Md.  Pub.  Gen. 

justice  of  the  peace)  being  confirmed  Laws  (1888),  art.  5,  §  89. 

or  said  appeal  being  dismissed  by  the  4«  How.    Anno.    Stat.    Mich.   (Supp. 

court,  shall  satisfy  and  pay  said  judg-  1890),  §  7000;  Mich.  Pub.  Acts  (1897), 

ment  and  costs,  and  all  costs  and  dam-  No.  223 

ages  that  may  be  legally  accrued  and  OUigon  must  be  the  appellant  and 

be  awarded   thereon,  then   the  above  one  or  more  sufficient  surety,  or  two  or 

obligation  to  be  void,  else  to  remain  in  more    sufficient    sureties   without   the 

full  force  and  virtue  in  law,"  was  up-  appellant.      How.  Anno.   Stat.   Mich, 

held  as  substantially  conforming  to  the  (Supp.  1890),  g  7000;  Mich.  Pub.  Acts 

statute,  at  that  time  existing,  relating  (1897),  No.  223. 

to  appeal  bonds.  OuigM  must  be  the  adverse  party. 

8.  Appellant  must  file  with  the  justice  How.  Anno.  Sut.  Mich.  (Supp.  1890), 

an  appeal  bond  in  double  the  sum  re-  §  7000 

covered,  with  approved  and   sufficient  Peaal^  of  bond  must  not  be  less  than 

security.     Md.  Pub.  Gen.  Laws  (z888),  fifty  dollars,  nor  less  than  double  the 
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by  Abraham  Keni^  Esq.,  one  of  the  justices  of  the  peace  of  the  county 
of  GrecfUy  and  state  aforesaid,  in  favor  of  the  said  John  Doe^  as  plain- 
tiff, for  the  sum  oi  fifty  dollars  damages  and  Un  dollars  costs  of  suit 
against  the  said  Richard  Roe^  as  defendant,^  and  whereas  the  said 
Richard  Roe  conceiving  himself  aggrieved  by  said  judgment,  ha& 
appealed  therefrom  to  the  Circuit  Court  for  said  county  of  Greene \ 

Now,  therefore,  the  condition  of  the  above  obligation  is  such,  that 
if  the  said  ^/V^ir^^<7^  shall  prosecute  his  said  appeal  with  all  due 
diligence  to  a  decision  in  the  said  Circuit  Court,  and  if  a  judgment  be 
rendered  against  him  in  the  said  Circuit  Court,  shall  pay  the  amount 
of  such  judgment,  including  all  costs  with  interest  thereon,  and  in 
case  the  said  appeal  shall  be  discontinued  or  dismissed,  if  the  said 
Richard  Roe  shall  pay  the  amount  of  said  judgment  rendered  against 
him  in  the  said  Justice's  Court,  and  including  all  costs  with  interest 
thereon,  then  this  obligation  to  be  void,  otherwise  to  remain  in 
force.* 
Signed,  sealed  and  delivered  in  pres-  \  Richard  Roe,        Tseal) 

enceof  Samuel  E,  White^      V  Harvey  Fleming,  (seal^ 

John  JV.  Ardrey.       )  Thomas  Young,    (seal) 

I  hereby  certify  that  Harvey  Fleming  and  Thomas  Youngs  the  sureties 
in  the  foregoing  bond,  have  justified  their  pecuniary  responsibility  as 
such  sureties  in  writing  and  under  oath,  before  me,  such  justification 
having  been  endorsed  by  me  on  said  bond,  as  required  by  law. 

Abraham  Kent^  Justice  of  the  Peace.* 

(Justification  of  sureties.  )* 

I  hereby  approve  of  the  within  and  foregoing  bond,  as  to  its  suffi- 
ciency, the  amount  thereof,  and  the  sureties  thereon. 
Dated,  October  1st,  iS97. 

Abraham  Kent,  Justice  of  the  Peace. 


amount    of  the  judgment,  excluding  the  insufficiency  thereof,  and  every  jus- 

costs.     How.  Anno.  Stat.  Mich.  (Supp.  tice  of  the  peace  who  shall  refuse  to 

1890),  §  7000;  Mich.  Pub.  Acts  (1897),  approve  any  such  bond  or  recognizance 

No.  223.  because    of    the    insufficiency  thereof 

1.  Badtlag  the  JndgmMit  so  far  as  to  shall  indorse  such  fact  in  writing  upon 

exhibit  the  names  of  all  the  parties,  the  such  instrument.     How.  Anno.  Stat, 

character  in  which  they  prosecuted  or  Mich.  (Supp.  1890),  §  7000;  amended 

defended,  the  amount  recovered,  and  by  Mich.  Pub.  Acts  (1897),  No.  223. 

the  name  of  the  justice.     How.  Anno.  4.  For  Jnitifloatloii  of  SorotlM  in  ap* 

Stat.  Mich.  (Supp.  1890),  g  7000;   Mich,  peals  from  the    justice's  court  to  the 

Pub.  Acts  (1897),  No.  223.  circuit  court  as  provided  for  by  §  7000, 

8.  Conditlonid  as  shown  in  the  form  in  see    How.   Anno.   Stat.    Mich.    (Supp. 

the  text.      How.    Anno.    Stat.    Mich.  1890),  g  7001.      Consult  also  the  title 

(Supp.  1890),  §  7000;  Mich.  Pub.  Acts  Justification  of  Sureties. 

(1897X  No.  223.  In  Casof  of  Obttmetion  of  Sighwayi, 

8.  The  bond  or  recognizance  may  be  ote.  —  The  bond  is  like  that  in  ordinary 

taken  by  the  justice  before  whom  judg-  appeals   taken   from    justice's    courts, 

ment  was  rendered,  or  any  other  justice  How.  Anno.  Stat-  Mich.  (1882),  §  1375. 

of  the  same  county,  or  by  the  county  See  Form  No.  4584. 

clerk.     Provided  that  no  other  justice  In  Caias  of  Selirare  of  Proporty  ftir  Water 

of  the  peace  or  county  clerk  shall  ap-  Worki.  —  Appellant  shall  execute  and 

prove  any  such  bond  or  recognizance  deliver  to  the  justice  or  other  officer  a, 

when  approval  thereof  has  been  denied  bond,  with  two  or  more  sufficient  sure- 

by  the  trial  justice  for  or  on  account  of  ties,  to  be  approved  by  such  officer  ia 
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Pont  NOk  4515.1 

(C&mmendng  as  in  form  No,  J^SSi  with  tki  usual  oUigaHon  clause.) 
The  condition  of  this  obligation  is,  that,  whereas,  on  the  9tA  day  of 
September^  A.  D.  18W,  judgment  was  rendered  by  Abraham  Kent^  a 
justice  of  the  peace  of  De  Soto  county,  against  said  Richard  Roe^  in 
favor  of  said  John  Doe^  for  (^Here  describe  iht  judgment  appropriately)^ 
from  which  judgment  an  appeal  is  desired  by  said  Richard  Roe  to 
the  Circuit  Court  of  said  county. 

Now,  if  the  said  Richard  Roe  shall  pay  such  judgment  as  the  Cir- 
cuit Court  of  the  county  of  De  Soto  in  said  state  may  render  against 
him,  then  this  obligation  shall  be  void. 

Richard  Roe, 
Harvey  Fleming, 
ThoMcts  Young, 

I  approve,  the  above  bond,  this  the  Pth  day  of  September,  A.  D. 
i8P7.  Abraham  Kent^  Justice  of  the  Peace. 


writing,  indorsed  on  iftald  bond,  in  a  appeal  to  effett,  and  pay  all  costs  that 

penalty  to  be  fixed  by  such  justice  or  may  be  awarded  against  him  in  the 

other  officer,  and  not  less  than  one  hun-  circuit  court.     How.  Anno.  Stat.  Mich, 

dred  dollars,  conditioned  that  the  appeU  ( 1882),  §  2685. 

lant  prosecute  his  said  appeal  with  all  In   Prooeedliigt  to   ProriOs     tepuata 

due  diligence  to  the  decision  in  the  cir-  Ctoaiii  for  railroads  and   public  high- 

cuit  court,  and  if  the  determination  of  ways  intersecting,  appellant  must  file  a 

the  jury  is  affirmed,  or  if  the  appeal  is  bond  in  said  court,  Co  be  approved  by 

dismissed  or  discontinued,  that  such  the  judge  thereof,  conditioned  for  the 

appellant  will  pay  all  costs  that  may  be  prosecution  of  said  appeal  to  judgment, 

adjudged  against  him  or  them  by  such  and  payment  of  all  costs,  damages  and 

circuit  court.    How.  Anno.  Stat.  Mich,  expenses  that  may  be  awarded  Against 

(1882),  §  3100.  him  in  case  the  judgment  of  connrma^ 

In  Claitts  to   Animali    toponaded.  —  tion  shall    be  affirmed.      Mich.    Pub. 

Appeals  from  recorder  or  justice  are  Acts  1893,  p.  106,  §  17. 

taken    in    like    manner    as    in    ordi-  1.  Appellant  shall  give   bond,   with 

nary  cases  of  appeals  from  justices,  sufficient  surety,   to   be   npprovW  by 

But  when  the  appeal  is  made  by  the  such  justice,  payable  to  tlie  opposite 

claimant,   the    bond    must    contain  a  party,   in   the  penalty  of  double  the 

clause  that  in  case  the  finding  or  d«<-  amount  of  the  judgment,  or  double  the 

termination  shall  be  affirmed  the  claim-  value  of  the   pcoperty  involved,   and 

ant  shall  pay  all  such  sums  as  the  court  all  costs  accrued  and  likely  to  accrue  in 

shall  determine  and  adjudge  for  the  the  case,  and  in  no  case  to  be  less  than 

costs,  penalties,  and  allowances  So  as  one  hundred  dollars,  conditioned   for 

aforesaid  authoriied  to  be  made.  How.  the  payment  of  such  judgment  as  the 

Anno.  Stat.  Mich.  (1882),  g  3073.    See  circuit  court  may  render  against  him. 

Form  No.  4584.  Miss.  Anno.  Code  (1892),  §  82. 

In  Oamidunent   Froosodlngi   Against  An  appeal  bond  is  not  bad  because 

Oorporation. -^  In    like    manner  as    in  made  before  and  in  anticipation  of  the 

appeals  taken  from  any  other  judgment  adverse  judgment.     James  v.  Woods, 

of  the  justice  of   the    peace.      How.  65  Miss.  528. 

Anno.  Stat.  Mich.  (Supp.  1890),  §  8055.  Bssfesrdy,  •^  In  case  the  justice  of  the 

See  Form  No.  4584.  peace  shall  discharge  the  accused  the 

In  Xatton  of  Apfiroprlfttion   of   Pri-  woman    may    appeal     by    executing, 

vate    Property    by    dtiss.  -^  The  party  within  five  days,  a  bond  with  sufficient 

aggrieved  and  appealing  shall  fil«  with  surety,  payable  to  the  accused  in  the 

the  justice  a  bond  to  the  city  in  a  penal  pea^^l^T  o^  ^^^  hundred  doUars,  condi- 

sum  not  less  than  three  hundred  dol-  tioned  to  pay  all  costs  that  may  be  ad- 

lars,  with  ^uiettes  to  be  approved  by  judged  against  her.    Miss.  Aoao.  Code 

said  justice,  Chat  he  will  prosecute  his  (xS^),  %  250. 
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State  of  Tennessee,  Maury  county. 

We  bind  ourselves  unto  /okn  Do€^  iti  tlie  sum  of  two  hundred  and 
fifty  dollars,  to  be  void  if  Richard  Roe^  who  has  this  day  appealed 
to  the  next  term  of  the  Circuit  Court  for  Maury  county,  from  a 
judgment  of  Abraham  Kent,  a  justice  of  said  county,  in  favor  of  said 
John  Doe  against  said  Richard  Roe^  for  one  hundred  dollars,  shall 
prosecute  said  appeal  successfully,  or  in  case  of  failure  shall  comply 
with  and  perform  the  judgment  of  said  court,  and  pay  all  costs 
and  damages  which  may  be  adjudged  agcunst  him  by  said  court. 
Thi«  1st  day  of  October,  iS97. 

Richard  Roe.  Tseal^ 

Ifar&ey  R/eming.     (seal) 

ForttiNo.  4587.* 

Know  all  men  by  the^  presents,  that  we,  Richard  Roe,  as  princi- 
pal, and  Harvey  Fleming  and  Thomas  Young,  as  sureties,  are  held  and 
firmly  bound  Mnlo  John  Doe,  in  the  sum  of  one  hundred  dollars,  to  the 
payment  whereof  we  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators, jointly  and  severally,  firmly  by  these  presents.  Signed  and 
sealed  with  our  seals  this  4th  day  of  October,  iS97* 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
above  bound  Richard  Roe  has  applied  to  Abraham  Kent,  one  of  the 
justices  of  the  peace  of  Preston  county.  West  Virginia,  for  an  appeal 
from  a  judgment,  rendered  by  him,  the  said  justice,  on  \\\^  first  day 
of  October,  i8^7,  in  an  action  wherein  the  said  John  Doe  is  plaintiff 
and  the  said  Richard  Roe  defendant,  said  judgment  being  in  favor 
of  the  sdXdJohnDoe^  and  for  the  sum  oi  forty  dollars,  with  interest 
and  costs  amounting  to  fifty  dollars;  and  whereas,  the  said  Richard 
Roe  has  tendered  this  his  bond  to  se  :ure  said  appeal ;  now,  therefore, 
if  the  above  bound  Richard  Roe  will  perform  and  satisfy  any  judg- 
ment which  may  be  rendered  against  him  by  the  circuit  court  of  said 
PresUn  county  on  such  appeal,  then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

Richard  Roe.  f  seal' 

Harvey  Fleming,       (seal 
Thomas  Young.         (seal^ 

Approved  this  4th  day  of  October,  i%97. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  The  person  appealing  shall  give  8.  Appdiant  Xift  FUs  a  Bond  with 

bond  with  good  security  for  the  prose-  good  security,  to  be  approved  by  the 

cttdon    of    the    appeal.     Tenn.    Code  justice,  in  a  penalty  double  the  amount 

(1896),  §  4878.     The  form  of  the  bond  of  the  judgment,  conditioned  to  the 

is  governed  by  Tenn.   Code  (1896),  §  effect  that    the  person   proposing  the 

4894  et  sea*    This  form  also  applies  to  appeal  will    perform   and  satisfy  any 

appeals  from  majrors  and  recorders  to  judgment    which    may    be    rendered 

the  circuit  court.  against  him  by  the  circuit  court  on  such 

VliViain.— The  justice  may  stay  exe^  appeal.    W.  Va.  Code  (1887),  c.  50,  § 

cntion  upon  the  living  such   security  164. 

by  a|)|>eUant  as  is  provided  for  in  Va.  IToBMid  shall  bsBstnivsi  if  the  appeal 

Co4e  (z^87X  t  •947*  ^  appH«d  for  on  behalf  of  the  district, 
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{b)  In  Forcible  Entry  and  Unlawful  Detainer  Cases. 

Form  No.  4588.' 

(Commencing  as  in  Form  No,  4S5S,  with  the  usual  obligation  clause  y 
The  condition  of  the  above  obligation  is  such,  that,  whereas,  the  said 
John  Doe  did,  on  \Xi^  first  day  of  October y  A.  D.  i8P7,  before  Abraham 

town,  village,  county  court  of  a  county,  the  taxes,  when  the  rent  agreed  to  be 

or  board  of  education,  in  their  corpo-  paid  includes  taxes, 
rate  capacity.     W.  Va.  Code  (1887),  c.        Bond  in  Forcible  Sntry  and  Bvtainv 

50,  g  165.  differs  from  that  required  in  any  other 

1.  If  tiie  Defendant  Appeali,  the  condi-  appeal,  merely  in   the   clause  for  the 

tion  of  the  bond  shall  be  to  the  effect  payment  of  rents  pending  the  appeal, 

indicated  in  this  form;  which  bond  shall  Thus  an  appeal  bond  in  such  a  case 

be  in  a   sufficient    amount    to    secure  conditioned  as  follows:     ''  Now,  if  the 

such   rent,  damages  and   costs,  to  be  said  7*.  F,  Tomlin  should  prosecute  his 

ascertained  and    fixed   by   the    court,  appeal  with  effect  and  without  delay, 

Starr  &  C.  Anno.   Stat.    111.  (1896),  p.  and  should  pay  the  appellees  the  full 

[986,  par.  19.    As  to  the  penalty  of  the  value  of  the  rents  and  profits  of  said 

bond,  see  also  Billings  v.  Lafferty,  31  land,  and  all  damages  that  have  and 

111.  318.  shall  accrue   to  the  appellees  for  the 

If  Plaintiff  Appeali,  the  condition  of  forcible    entry    and   detainer   of    said 

his  bond  shall  be  as  in  other  cases  of  premises,  and  all  costs,  interest   and 

appeal,  except  as  otherwise  provided  damages  in   the  case   said  judgment 

by  law.     Starr  &  C.   Anno.   Stat.  111.  should  be  affirmed,  then  said  bond  was 

(1896),  p.  1988,  par.  20.  to  be  void;  otherwise  to  remain  in  full 

Ck)ndition.  —  In   Neagle  v.  Kelly,  146  force,"  was  held  to  go  beyond  the  re- 

111.  460,  the  condition  of  such  a  bond  quirements  of  the  statute  then  existing 

was  as  follows:   '*The  condition  of  the  and  to  be  void.     Tomlin  v.  Green,  39 

above  obligation  is  such,  that  whereas,  111.  225.     A  bond   in   such   a  case,  in 

the  said  Edward  Kelly  did,  on  thejoth  KcKoy  v,  Allen,  36  111.  429,  was  held 

day  of  h^h^  18^,  before  H.  B,  Bray-  not  to  be  a  substantial  compliance  with 

ton^  J.   r.,  of  Cook  county,  recover  a  the  statute  (Rev.  Stat.  111.  1845)  in  that 

judgment  against  Simon  Stafford  for  it  did  not  describe  the  kind  of  action, 

the  restitution  of  Lot  j,  S.  9  feet  of  L.  the  amount  or   substance   of   the  re> 

6,  B.  ^,  Newberry s  addition  to  Chicago^  covery,  and  failed  to  provide  for  "the 

and  the  buildings  thereon,  situated  in  payment  of  all   rents   becoming  due, 

Chicago^  in  said  county,  and  costs  of  if  any,   from    the    commencement  of 

suitp  from   which   said   judgment  the  the  suit  until  the  final  determination 

said  Simon  Stafford h&s  taken  an  appeal  thereof." 

to  the  circuit  court  of  Cook  covinty^  State  yifthigan.  —  The  bond  shall  conform 
aforesaid.  Now,  if  the  said  Simon  as  nearly  as  possible  to  bonds  in  other 
SlaffordshsM  prosecute  his  appeal  with  cases  of  appeal  from  justices.  Bat  if 
effect,  and  pay  all  rent  now  due  and  the  appeal  is  taken  by  the  defendant 
that  may  become  du::  before  the  final  the  bond  shall  be  in  a  penalty  to  be 
termination  of  the  suit,  and  all  dam-  fixed  by  the  officer  taking  the  same, 
ages  and  loss  which  the  said  plaintiff  not  less  than  twice  the  amount  of  the 
may  sustain  by  reason  of  the  with-  annual  rent  of  the  premises  in  dispute, 
holding  of  the  premises  in  controversy,  and  shall  be  executed  by  two  or  more 
and  by  reason  of  any  injury  done  sufficient  sureties,  and  shall  also  in 
taereto  during  such  withholding,  to-  addition  to  the  usual  conditions  of  an 
gether  with  all  costs,  until  the  restitu-  appeal  bond  contain  a  further  condi- 
tion of  the  possession  thereof  to  the  tion,  that  if  the  complainant  obtain 
plaintiff,  in  case  the  judgment  from  restitution  of  said  premises  in  said  suit 
which  the  appeal  is  taken  ii  affirmed  the  said  defendant  will  forthwith  pay 
or  the  appeal  dismissed,  ihen  this  obli-  all  rent  due  or  to  become  due  to  com- 
gation  to  be  void,  otherwise  to  remain  plainant  for  the  premises  described  in 
in  effect.*'  In  this  case  it  was  held  the  complaint  up  to  the  time  said  com- 
that  under  the  above  condition  the  plainant  shall  obtain  possession  thereof^ 
obligee  in  the  bond  might  recover  for  together  with  costs  of  suit  in  prosecnt* 
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Keni^  Esq.,  a  justice  of  the  peace  for  the  said  county  of  Greene^  re- 
cover a  judgment  against  the  above  bounden  Richard  Roe  in  an  action 
for  forcible  entry  and  detainer  of  certain  premises  in  said  county,  and 
for  restitution  thereof,  and  for  costs  of  suit,  from  which  said  judgment 
the  said  Richard  Roe  has  taken  an  appeal  to  the  Circuit  Court  of 
Greene  county  in  the  state  aforesaid.  Now,  if  the  said  Richard  Roe 
shall  prosecute  his  appeal  with  effect,  and  pay  all  rent  now  due,  and 

ing  said  complaint  and  obtaining  res-  the  complaint  was  made,  or  in  his  ab- 

titucion  of  said  premises.    How.  Anno,  sence,  before  another  justice  who  .tried 

Stat.  Mich.  (1882),  g  8307.      See  Form  the    case,    in    a    penalty    double   the 

No.  4584,  supra.  amount  oif  the  rent  recovered,  but  never 

Appoftls  to  Cironlt  Court  tnm  DooMon  of  less  than  two  hundred  dollars,  payable 

dronit  Court  Commisiioiior  shall  be  in  to  the  opposite  pany,  conditioned  for 

the  same  manner  and  with  like  effect  as  the  payment  of  such  judgment  as  the 

near  as  may  be  as  in  cases  of  appeals  circuit  court  may  render  against  him. 

from  judgments  rendered  before  jus-  Miss.  Anno.  Code  (1892),  ^  81.     The 

tices  of  the  peace.     How.  Anno.  Stat*  bond  must  conform  substantially  to  the 

Mich.  (1882),  §  8307.    In  Bauer  v.  Was-  statute.     Warren  v.   African     Baptist 

son,  66  Mich.  256,  the  condition  of  a  Church,  50  Miss.  223. 

bond  in  such  a  case  was  this:  ** Whereas,  Virginia.  —  Appeal   from  justice    in 

judgment  was  rendered  on  the  ^rj/ day  unlawful  detainer  case  shall   be  upon 

of  May,  i8<?^,  by  William  /.  Craig,  a  like  security  as  appeals  taken   under 

circuit  court  commissioner  of  the  county  c.  14Q,  g  2047,  of  this  code.     Va.  Code 

of  Wayne,  and   State  of   Michigan,  in  (1887),  g  2720.     The  security  must  be 

favor  of  s^xA  Joseph  Bauer,  complain-  approved  by  the  justice   from  whose 

ant,  for  the  restitution  of  the  following  decision   appeal   is  .  taken.     Va.  Code 

lands  and  tenements,  to  wit,  house  and  (1887),   g    2720.     When   the  appeal   is 

lot  situated  on  the  southwest  corner  of  taken   by  the  defendant,  he   shall   be 

Harper  avenue  and  Riopelle  street,  in  the  required   to  give  security  also  for  all 

city  of  Detroit,  and  for  the  sum  of  eight  rent  that  has  accrued  upon  said  prem- 

dollars  and  seventy  cents,  costs  of  suit,  ises  and  which  may  accrue  thereon,  but 

against  the  said  Thomas  J.  Wasson,  as  for  not  more  than  one  year's  rent  in 

defendant.      And    whereas,    the    said  all,  whether  it  shall  be  accrued  before 

Thomas  J,  Wasson,  conceiving  himself  or  may  accrue    after    said    appeal  is 

aggrieved  by  the  said  judgment,  has  taken,  and  also  for  all  damages  that 

appealed   to  the  circuit  court  for  the  shall  have  accrued  or  may  accrue  from 

county  of  Wayne,     Now,  the  condition  the  unlawful  use  and  occupation  of  the 

of  this  obligation  is  such,  that  if  the  premises  for  a  period  not  exceeding 

said  Thomas  J,  Wasson  shall  prosecute  three  months.    \a.  Code  (1887),  g  2720. 

his  appeal  with  all  due  diligence  to  a  West   Virginia.  —  Appellant's     bond 

decision  in  the  said  circuit  court,  and  shall   be  in   a   penalty  in   double  the 

he  shall  abide  by  said  judgment,  and  amount  of  damages  where   judgment 

pay  the  amount  of  the  same,  including  has  been  rendered  for  damages  for  the 

all  costs,  with  interest  thereon,  together  detention,   together  with   an   amount 

with  the  amount  of  rent  found  due  the  sufficient,  in  the  opinion  of  the  justice, 

complainant  for  said  premises,  with  in-  or  of  the  circuit  court  or  judge  thereof, 

terest,  and,  in  case  the  said  appeal  shall  when  the  appeal   is  granted  by  such 

be  discontinued,  if  the  said  Thomas  J,  court  or  judge,  to  cover  one  year's  rent 

Wasson   shall   pay  the   amount  of  the  of  the  premises.     Where  the  judgment 

judgment  rendered  against  him  before  is  not  for  damages  for  detention,  the 

said  commissioner,  including  all  costs,  bond  shall  be  in  a  penalty  eaual  to  an 

with  interest  thereon,  together  with  the  amount  sufficient,  in  the  opinion  of  the 

rent  due  upon  said  premises  up  to  and  justice,  or  of  the  circuit  court  or  judge 

including  the  date  of  the  dismissal  of  thereof,  when  the  appeal  is  granted  by 

said  appeal,  with  interest  thereon,  then  such  court  or  judge,  to  cover  one  year's 

this  obligation,"  etc.     See   Form    No.  rent  of  the  premises,  and  an  additional 

4584,  supra.  sum   of   not  less  than  fifty   nor  more 

ifiMiarffipi  — Appellant    must  enter  than    one    hundred    dollars.     W.  Va. 

into  a  bond,  with  sufficient  sureties,  to  Code  (1887),   c.  50,  g  164.     See  Form 

be  approved  by  the  justice  before  whom  No.  4587,  supra, 
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that  may  become  due  before  the  final  terminatioa  of  said  suit,  and 
all  damages  and  loss  whieh  the  plaintilf  may  sustain  l^  reason  of  the 
withholding  of  the  possession  of  the  premises,  and  by  reason  of  any 
injury  done  thereto  during  such  withholding,  together  with  all  costs, 
until  the  restitution  of  the  possession  thereof  to  the  plaintiff,  in  case 
the  judgment  from  which  the  appeal  is  taken  is  affirmed,  then  the 
above  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
effect  Richard  Ro€.  ^seal^ 

Hunfty  Fleming.       Tseai^I 
Thmat  Yomig.        (SXAI«J 
Taken  and  approved  by  me  this 
fourth  day  of  October^  A,  D. 

Abr<iham  Xinf^  Justice  of  tbo  Fea/ce. 
(4y  Fkom  Phobatx  Covrt. 

F«rmNo.45ft|^J 

(jCommfmini  as  in  Rorm  No.  ifiM^  with  the  ut9tai  oB^oHm^  clamse.} 
The  condition  of  the  above.  oUigation  la  auch,  that  whereas,  the 
above  bound  Richard  Roe^  has  this  day  applied  for  and  obtained  an 
appeal  to  the  Circuit  Court  of  the  conntj  of  /efferson  aforesaid  in  the 
state  of  Alabatna\  to  supersede  and  reverse  a  judgnxeut  and  decree 
rendered  in  the  Probate  Court  of  said  county  ^Jefersamy  on  the 
ttvelfth  day  of  Octobery  i8P7,  {If ere  describe  the  Ju^meni  emd  decree  in 
appropriate  terms)]  Now  if  the  said  Richard  Roe  shall  prosecute  said 
appeal  to  effect,  aud  shall  pay  and  satisfy  such  judgment  and  decree 
as  said  Supreme  Court  shall  render  in  the  premises,  then  this  obliga« 
tion  to  be  void.  (jConeludimg  cu  in  F&rm  No.  ^660^  wM  s^g^mUnres 
and  seals.) 

Approved  thi^  i^h  day  of  October^  i897. 

/oAn  Romeroy^  Judge  of  Probate. 

PproiNo.  4590.* 

??«Sty^?S»«.  }  -•  ^o^^'^  Court  for  said  County. 

In  the  Matter  of  the  Estate  of  Samuel  Shorty  deceased. 

1.    Ala.   Civ.   Code    (1886),    %    3641  from  probate  court  to  circuit  court,  ap- 

gtseg.  pellant  must  give  security  for  costs  10 

On  Appeal  from  an  Ordsr  Boioviiig  aa  be  approved  by  the  probate  judge,  in 

Executor    or    administrator,   appellant  no  case  to  exceed  one  thousand  dollars, 

must  give  bond  with  at  least  two  good  Ala.  Civ.  Code  (1887),  g  433. 

and  sufficient  sureties,  payable  to  the  IDinoie.  —  On    appeals    taken    from 

judge  of  probate,  and  in  an  amount  final  orders,  judgments  and  decrees  of 

to  be  fixed  by  him,  not  less  than  the  probate  courts  to  circuit  courts  of  their 

amount  of  his  bond  as  executor  or  ad-  respective  counties,  the  appellant  must 

ministrator,  conditioned   to  prosecute  give  bond  and  security  in  such  amount 

the  appeal  to  effect,  and  until  the  same  and  upon  such  condition  as  the  court 

is  decided,  faithfully  to  discharge  his  shall  approve.     Starr  &  C.  Anno.  StaL 

duties  as  such  executor  or  administra-  111.  (1896),  p.  1197,  par.  259. 

tor.     Ala.  Civ.  Code  (1886),  §  3644.      '  8,  The  appellant  must  file  with  the 

In  Contested  Eleetlon  Oaiee,  on  appeal  judge  of  probate  a  bond  to  the  adverM 
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Know  all  men  by  these  presents,  that  we,  RuhnrdRoe^  of  said 
county,  as  principal,  and  Harvey  Fhming  and  Thomas  Ytmmg^  of  said 
county,  as  sureties,  are  held  and  firmly  bound  unto  J^n  3oe^  being 

I>art7  ia  tuch  p^ualty.  with  such  surety  |>afty.  with  suficient  surety,  to  be  ap- 
orsnretles  as  the  judge  of  probate  shall  proved  by  the  judge  of  probate,  and 
approve,  conditioned  for  the  diligent  filed  in  his  ofllce,  with  the  condition 
prottocution  of  such  appeal,  and  the  that  h«  shall  pfosaeute  his  app^^al  to 
payment  of  all  such  damages  and  cost«  9<|ect  and  pay  all  daiaagw  aad  costs 
as  shall  be  awarded  against  him,  ia  that  may  be  awarded  against  him  on 
case  he' shall  fail  to  obtain  a  reversal  of  such  appeal.  How.  Anno.  Stat.  Mich, 
the  decision  so  appealed  from.  How.  (1882),  $  5908.  The  bond  must  be 
Aaoo.  Stat*  Mich.  (x88»),  §  67S0W  Con-  givtn  by  the  party  appealing;  If  given 
suit  praced«ut  in  Woodin  m.  Durf^,  46  by  a  stranger,  it  is  insufficient  Dick- 
Mich «  424.  In  that  case  the  condition  inson's  Appeal,  a  Mich«  337. 
was  this:  "  The  condition  of  this  obli-  The  bond  in  such  an  appeal  may  be 
gation  is  such,  that  whereas,  the  said  as  follows:  {Commencin^as  in  Form  No, 
Oaritmtr  M,  Durfo^  has  made  and  lied  4590,  and  comtimmng  to^,)  The  condi- 
hls  appeal  lo  the  cireuil  court  fbr  the  tioa  of  this  obligation  ia  such,  that 
counfr  of  Mcks^mb  and  9ute  of  Michi*  whereas  the  said  RickaniR.^  has  made 
gan,  from  the  order  and  decree  made  and  filed  an  application  and  notico  of 
by  the  judge  of  probate  for  said  county,  appeal  to  the  Circuit  Court  for  said 
on  the  a0h  day  of  Nov^mh<r^  187^,  and  county,  from  the  decision  of  the  com- 
recordtd  in  the  probate  ofllce  ol  said  missioners  appointed  to  receive,  ex- 
county  on  the  same  day,  admitting  to  amine  and  adjust  all  claims  and  de- 
probate  one  certain  instrument,  dated  mands  of  all  persons  against  said 
the  J^^  day  of  Septtmhcr^  18^,  one  cod-  deceased,  disallowing  the  claim  of  said 
Icil  dated  the  ^th  day  of  September ^  Richard  Roe  against  said  estate,  made 
iSdiP,  and  one  codicil  dated  the  j^A  day  in  their  report  Sled  in  said  Probate 
of  Septtmber^  1^74%  and  purporting  to  Court  on  the  99th  day  of  Stptumber^ 
have  been  executed  by  said  deceased.  \^\  as  in  said  anplication  stated,  and 
in  his  lifetime,  and  for  the  last  will  and  for  the  reasons  therein  alleged;  sow, 
testament  of  said  deceased,  and  from  therefore,  if  the  said  appellant  shall 
the  decree  and  order  of  the  judge  of  diligently  prosecute  said  appeal  to 
probate  for  said  county,  made  the  8th  effect,  and  pay  all  damages  and  costs 
day  of  January,  1877,  admitting  said  which  may  be  awarded  against  him  on 
will,  and  granting  letters  of  adminis-  such  appeal,  then  the  preceding  obli- 
tration  of  the  eatate  of  said  deceased,  gation  to  be  void,  otherwise  {condwHng 
with  a  copy  of  said  will  annexed,  to  as  in  Form  No.  4590  with  signatures^ 
Sarah  Durjee^  widow  of  said  deceased,  seals,  approval,  and  justification  of  sure^ 
ae  appears  by  the  orders  and  decrees  ties). 

cd  record  in  said  court.  Now,  then,  if  A  Bead  QlTen  by  Heirs  on  an  appeal 
the  said  Gardner  M,  Dur/ee,  appellant,  from  the  allowance  of  a  claim  against 
shall  diligently  prosecute  said  appeal,  an  estate,  running  to  the  claimant 
and  shall  pay  all  damages  and  costs  alone,  but  conditioned  **to  pay  all 
that  shall  be  awarded  against  him  in  damages  and  costs,  as  well  as  inter- 
case  he  shall  fail  to  obtain  a  reversal  vening  damages,  to  said  claimants, 
of  said  decree  and  orders  so  appealed  and  to  the  estate,  which  may  be 
from,  the  preceding  obligation  to  be  awarded  against  them  on  said  ap- 
void  and  of  no  effect,  otherwise  to  re-  peal,"  is  sufficient  to  confer  jurisdic- 
main  in  full  force  and  virtue."  tion    to   allow  an    appeal.      King   v. 

Vre^  AppoUtneat  ef  Chmrdiau.-^-An  Gridley,  69  Mich.  84.     In  that  case  the 

appeal  shall  lie  from  the  order  of  ap-  condition  was  as  follows:  *'The  con- 

proval  by  a  judge  of  probate  of  the  dition  of  the  obligation  is  such  that, 

appointment  of  a  guardian  as  in  other  whereas,  the  said  Albert  B,  dough  and 

probate  cases.    How,  Anno.  Stat.  Mich.  Lymam  fV.  dough  have  made  and  filed 

(Supp.  XS90),   %  631 1.   See  Form   Ko.  an  application  and  notice  of  appeal  to 

4590,  supra,  the  circuit  court  for  said  county  from 

Appaate  firem  OowniaiiMflrt  fm  the  Al-  the  decision  of  the  commissioners  ap- 

tewuiee  «f  Oaihiia.  —  If    the  appeal  is  pointed  to  receive,  examine,  and  adjust 

made  by  a  claimant  against  the  estate  the  claim  and  demand  of  %9L\dAmos  A, 

he  shall  give  a  bond  to  the  adverse  JCing  against  said  deceased,  allowing 
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the  adverse  party,  in  the  sum  oifive  hundred  dollars  lawful  money  of 
the  United  States  of  America,  to  be  paid  to  the  said  John  Doe,  or  to 
his  certain  attorney,  heirs,  executors,  administrators  or  assigns,  to 
which  payment  well  and  truly  to  be  made  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  and  each  and  every  of  them, 
firmly  by  these  presents. 

Sealed  with  our  seals,  dated  this  29th  day  of  September,  one  thou- 
sand eight  hundred  and  mnety-sei^en. 

The  condition  of  this  obligation  is  such,  that,  whereas,  the  said 
Richard  Roe  has  made  and  filed  a  claim  and  notice  of  appeal  to  the 
Circuit  Court  for  said  county  from  the  decree  (or  order)  made  by  the 
judge  of  probate  for  said  county,  on  the  28th  day  of  September,  i8P7, 
(^Here  describe  appropriately  the  decree  or  order),  as  appears  by  the 
decree  (or  order)  on  file  in  said  court;  now,  therefore,  if  the  said 
appellant  shall  diligently  prosecute  said  appeal,  and  shall  pay  all 
damages  and  costs  that  shall  be  awarded  against  him  in  case  he  shall 
fail  to  obtain  a  reversal  of  the  decree  (or  order)  so  appealed  from, 
then  the  preceding  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue.  Richard  Roe.  (seal' 

Harvey  Fleming,         (seal 
Thomas  Young,  (seal] 

Montcalm  County,  ss. 

At  a  session  of  the  Probate  Court  in  and  for  said  county,  holden 
at  Stanton,  on  Monday,  the  Jith  day  of  October,  A.  D.  i8P7. 

I  have  examined  and  do  approve  of  the  foregoing  bond,  and  the 
sureties  therein,  and  order  the  same  to  be  filed  and  recorded  in  the 
probate  office  of  said  county. 

John  Pomeroy,  Judge  of  Probate. 

(J'ustificcttion  of  sureties,) 

Fonn  No.  4591.* 
We,  Richard  Roe,  as  principal,  and  Harvey  Fleming  and  Thomas 
Young,  as  sureties,  all  of  the  county  oi  Barton,  in  the  state  of  Mis- 
souri, acknowledge  ourselves  to  be  indebted  unto  Henry  C.  Timmonds, 
of  said  county  and  state,  administrator  of  the  estate  of  Samuel  Short, 
deceased,   in  the   sum  of  five  hundred  dollars,*  for  the   payment 

the  claim  of  said  Amos  A,  King  against  The  Sz«mtor  or  Adminiitrator  need 

said  estate,  made  in  their  report  filed  not  file  an  appeal  bond  in  an  appeal 

io  said  probate  court  on   the  fourth  from  the  probate  to  the  circuit  court, 

day  oifum^  i8<$^,  as  in  said  publica-  except  when   the   appeal   is   from  an 

tion  stated,  and  for  the  reasons  therein  order  of  the  court  upon  the  executor  or 

alleged.      Now,  therefore,  if  the  said  administrator  to  give  other  or  further 

appellant    shall    diligently    prosecute  security,   and   from   an    order  of   the 

said  appeal  to  effect,  and  pay  all  dam-  court  revoking  his  letters  of  adminis* 

ages  and  costs,  as  well  as  intervening  tration,  or  from  a  final  settlement,  or 

damages,  to  said  JCing  and  said  estate,  from  an  order  or  action  of  the  court 

by  reason  of  said  appeal,  whi'ch  may  when  the  interest  of  the  executor  or 

be  awarded  against  him  on  such  ap-  administrator  becomes  opposed  or  an- 

peal,  then  the  preceding  obligation  to  tagonistic  to  the  interest  of  the  estate, 

be  void;  otherwise  to  remain   in   ful^  Mo.  Rev.  Stat.  (1889),  §  288. 

force  and  virtue."  2.  Penalty  must  be  in  a   sum  with 

1.  Appellant  shall  file  in  the  court  security  approved  by  the  court.    Mo. 

the  bond  of  himself,  or  some  other  per-  Rev.  Stat.  (1889),  §  288. 
son.     Mo.  Rev.  Stat.  (1889),  §  288. 
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whereof,  we  bind  ourselves,  our  heirs,  executors  and  administrators. 
The  condition  of  this  obligation  is  such,  that  whereas,  the  said 
Richard  Roe  has  appealed  from  the  judgment  (or  decree  or  order)  of 
the  probate  court  of  Barton  county,  state  aforesaid  {Here  describe 
appropriately  thejudgnunt^  decree  or  order)  to  the  circuit  court  of  said 
county  of  Barton, 

Now  therefore,  if  the  said  Richard  Roe  shall  prosecute  his  said 
appeal  and  pay  all  the  debts,   damages  and  costs  that  may  be 
adjudged  against  him,^  then  this  obligation  shall  be  void,  otherwise 
to  remain  in  full  force  and  effect. 
Witness  our  hands  and  seals  this  4ih  day  of  October,  i%97. 

Richard  Roe.^  Tseal) 

Harvey  Fleming,      f  sealS 
Thomas  Young.         (seal) 
By  me  taken  and  by  me  approved  this  ^^  day  of  October^  iS97. 

John  Pomeroy^  Judge  of  Probate 
oi  Barton  County,  Missouri.* 

e»  To  County  Court  fiwm  Justice's  Court 
(1)  Generally. 

Form  No.  459a/ 

(Mills'  Anno.  Code  Colo.  (1891),  %  2680.) 

{Commencing  as  in  Form  No,  4S66  with  the  usual  obligation  clause, ) 
The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
said  John  Doe  did,  on  the  Jiih  day  of  October,  one  thousand  eight  hun- 
dred and  ninety-seven,  before  Abraham  Kent,  a  justice  of  the  peace 
in  and  for  the  county  of  Las  Animas,  recover  a  judgment  against 
the  above  bounden  Richard  Roe  for  the  sum  of  fifty  dollars;  from 
which  judgment  the  said  Richard  Roe  has  taken  an  appeal  to  the 
County  Court  of  the  county  of  Las  Animas  aforesaid,  and  State  of 
Colorado. 

Now  if  the  said  Richard  Roe  shall  prosecute  his  appeal  with  effect 
and  shall  pay  whatever  judgment  may  be  rendered  by  the  court  upon 
dismissal  or  trial  of  said  appeal,  then  the  above  obligation  to  be  void, 
otherwise  {concluding  as  in  Form  No,  4566,  with  signatures  and  seals.y 

1.  Gonditionad  that  he  (appellant)  will  4.  The    party    praying    the    appeal 

prosecute  the  appeal  and  pay  all  debts,  shall,  within  ten  days  from  the  rendi- 

damages  and  costs  that   may  be  ad-  tion  of    the    judgment,   enter  into  a 

judg:ed  against  him.     Mo.  Rev.  Stat.  bond.     MilFs  Anno.  Stat.  Colo.  (1891), 

(18S9),  I  288.  g  2679. 

8.  Where  the  statute  expressly  re-  6.  Baal.  —  The  objection  to  an  appeal 

quires  a  bond  to  be  executed  by  the  bond,  that  it  was  not  under  the  seal  of 

appellant,  he  should  sign  it.     Bunn  v.  the  company  executing  it,  even  if  main- 

Jetmore,  70  Mo.  228.  tainable,  was  held   not  to  defeat  the 

S.  AnorovaL  —  The  probate  court,  or  action  of  debt  thereon,  as  debt  will  lie 

a  judge  thereof  in  vacation,  must  ap-  upon  an  unsealed  instrument.     It  was 

Srove  the  bond.    Patton  v.  Williams,  i  sufficient  that  the  bond  was  signed  by 

fo.  App.   Rep.   sz6;  Mo.   Rev.  Stat,  the  company.      Barrett    Min.   Co.   v, 

(1889),  I  288.     See  slso  Julian  v,  Rog-  Tappan,   2   Colo.    124.     Compare  also 

ers,  87  Mo.  229.  supra,  p.  867,  note  3. 
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Approved  by  me  at  my  office  this  ^4h  day  of  October^  i897. 

Abmkam  Keni^  Justice  of  the  Peace,     (seal)^ 

PermNtt.  4591.' 

John  Doe    )  No.  IM. 

against       >•  Justice's  Court, 

Richard  Roe,  )  Precinct  No.  5, 

Frtestotu  County,  Texas. 
Whereas,  on  the  Jith  day  of  October^  i8P7,  in  the  above  entitled  and 
numbered  suit  pending  in  the  above  named  court,  at  a  term  of  said 

1,  The  bond  must  be  approved   by  ConditloiL  —  In  Jordan  v.  Moore,  65 

the    justice   who  rendered    the  judg-  Tex.  363,  the  condition   in   the  bond 

ment.    Mills'  Anno.  Code  Colo.  (18^1),  was  as  follows:  **  Whereas,  in  justice's 

§3681.     Or  under  g  268a  the  appealing  court,  precinct  No.  4^  Hoution  county, 

party  may  file  his  bond  in  the  office  of  Texas,  on  July  24^   18^,  on  a  writ  of 

the  clerk  of  the  county  court  within  sequestration  in  favor  of  H.  IV.  Moore^ 

the  proper  time  which  shall   be  ap-  plaintiff,    against    David  Jordan    and 

proved  by  the  clerk.  Tamer  Jordan^  defendants,  which  writ 

XarjlAiid.  —  For  precedent  of   bond  had  been  levied  on  seven  head  of  stock 

on  appeal  from  justice  of  the  peace  to  cattle,  in  favor  of  Jf,  IV,  Moore  against 

the  county  court   under  the  laws  in  David  Jordan   and    Tamer  Jordan^   to 

effect  in  1853,  see  Tucker  v.  State,  11  foreclose  a  mortgage  lien  on  the  cattle, 

Md.  333.  and  in  that  suit,  a  judgment  was  ren- 

8.  The  party  appealing  shall,  within  dered  against  the  defendants  and  in 
ten  davs  from  the  date  of  judgment,  favor  of  the  plaintiff,  for  the  sum  of 
file  with  the  justice  a  bond  with  two  or  %^.oo,  interest  and  costs  —  from  which 
more  good  and  sufficient  sureties  to  be  judgment  defendants  appealed  to  the 
approved  by  the  justice,  in  double  the  county  court.  Now,  therefore,  we, 
amount  of  the  judgment,  payable  to  the  Davtd  Jordan^  as  principal,  and  W.J. 
appellee,  conditioned  that  the  appel-  Murchison  and  T.  B.  Berry,  as  sure- 
lant  shall  prosecute  his  appeal  to  ef-  ties,  acknowledge  ourselves  bound  to 
feet,  and  shall  pay  off  and  satisfy  the  pay  ff.  IV.  Moore  the  sum  of  (zoo,  con- 
judgment  which  may  be  rendered  ditioned  that  David  Jordan  will  prose- 
against  him  on  such  appeal.  Tex.  cute  his  appeal  to  effect  in  the  county 
Rev.  Stat.  (1895),  art.  1670.  Consult  court,  and  will  pay  off  and  satisfy  the 
also  notes  to  Form  No.  4571,  supra,  judgment  that  may  be  rendered  against 
This  form  is  applicable  to  an  appeal  him,  and  will  pay  off  and  satisfy  all 
from  a  justice  of  the  peace  to  the  district  costs  that  have  accrued  in  the  court 
court  in  cases  where  such  an  appeal  below,  together  with  all  costs  in  the 
lies.     Tex.  Rev.  Stat.  (1895),  art.  1669.  county  court.      Then    this  obligation 

Bond  I7  One  of  Several  Judgment  De-  shall  be  null  and  void,  otherwise  to 

fSmdanti  on  an  appeal  from  a  justice's  remain  in  full  force  and  effect."    This 

court,  is  sufficient.     Missouri,  etc.,  R.  bond  was  erroneously  quashed  in  the 

Co.   V.  Mosty,  8  Tex.  Civ.  App.   330;  trial  court,  for  which  error  the  judg- 

Ayers  v.  Smith,  (Tex.  Civ.  App.  1894),  ment  was  reversed    and  remanded  on 

28  S.  W.  Rep.  835.  appeal   to    the    supreme   court.      The 

Bond  Is  Bisentiid  to  Jnrlidietion  of  the  ground  for  which  the  trial  court  held  the 

appellate  court  on  an   appeal   from  a  bond  insufficient  was  that  though  it 

justice    of    the    peace.     Packenius  v.  was  conditioned  in  the  very  words  of 

Petri,  (Tex.  Civ.  App.  1895)  29  S.  W.  the  statute  it  contained  the  additional 

Rep.  1095.  words  *' and  will  pay  off  and  satisfy 

BesoriMng  the  Judgment  by  reciting  all  costs  that  have  accrued  in  the  court 

that,  on  the  day  of  the  judgment  or  on  below,  together  with  all  costs  in  the 

the  next  day,  the  court  allowed  a  remit-  appellate  court."     The  appellate  court 

titur,  is  not  insufficient,  the  transcript  held  that  the  addition  of  these  words 

showing  that  the  remittitur  was  made  neither  lessened  nor  increased  the  obli- 

on  the  day  the  judgment  was  rendered,  gation  of  the  bond. 

Crow  v.  Curry,  (Tex.  Civ.  App.  1894)  Stem  Court  of  laaolTenoy  in  Kattar  of 

28  S.  W.  Rep.  715. AiilgniiMmt  —  In  Vermont.  —  Appellant 
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court  then  in  session,  a  final  judgment  was  rendered  by  said  court  in 
favor  oi  John  Doe  ^g^naX  Richard  Roe  {Here  describe  the  judgment 
appropriately)^  from  which  said  judgment  the  said  Richard  Roe  has 
appealed  to  the  County  Court  of  Freestone  county,  Texas. 

Now,  therefore,  we,  the  said  appellant,  Richard  Roe^  as  principal, 
and  Harvey  Fleming  and  Thomas  Youngs  as  sureties,  acknowledge  our- 
selves bound  to  pay  to  the  appellee,  JohnDoe^  the  sum  of  one  hundred 
dollars,  conditioned  that  the  said  Richard  Roe  shall  prosecute  his 
appeal  to  effect,  and  shall  pay  off  and  satisfy  the  judgment  which 
may  be  rendered  against  him  on  said  appeal. 

Richard  Roe, 
Harvey  Fleming, 
Thomas  Young. 
Approved  this  Jith  day  of  October ^  iS97, 

Abraham  Kenty  Justice  of  the  Peace, 

Precinct  No.  5,  Freestone  County,  Texas. 

(2)  In  Forcible  Entry  and  Detainer  Cases.^ 

Form  No.  4594.' 

(Tex.  Rev.  Stat.  (1895),  art.  2535.) 

The  State  of  Texas,    )  ^ 
County  of  Freestone,    ) 

Whereas,  upon  a  writ  of  forcible  entry  (or  forcible  detainer)^  in 
favor  oi  John  Doe  against  Richard Roe^  before  Abraham  Kent,  a  justice 
of  the  peace  of  Freestone  County,  a  judgment  was  rendered  in  favor 
of  SBAd  John  Docy  on  the  1st  day  oi  July,  i8P7,  and  against  the  said 
Richard  RoCy  from  which  the  said  Richard  Roe  hsis  appealed  to  the 

shall   give  a  bond  to  the  satisfaction  peUant  will  pay  all  costs  which  h^ve 

of  the  court,  conditioned  that  he  will  accrued  or  may  thereafter  accrue,  and 

prosecute   his    appeal    to    effect,    and  all  damages  which  plaintiff  may  have 

pay  the  intervening  damages  and  costs,  sustained,  or  may  thereafter  sustain  in 

which  bond  shall  be  filed  in  the  regis-  consequence  of  the  wrongful  detention 

ter's   office  within   ten   days  after  the  of  the  premises  during  the  pendency  of 

judgment  appealed   from.      Vt.   Stat,  such  appeal.     Mills'  Anno.  Stat.  (1891), 

(1894),  §  2087.  §  1987. 

"By  OollMtor  In  DeUnquent  Tax  Hat-  2.  Appellant  must,  within  five  days 

tar —  fn  Vermont.  — Appellant  must  file  after  the  rendition  of  his  judgment,  file 

with  the  clerk  of  the  county  court  a  a  bond  with  the  justice  of  the  peace, 

bond  to  the  state  or  municipal  corpora-  with  two  or  more  good  and  sufficient 

tion   to  whose  treasury  the  taxes  are  sureties,  to  be  approved  by  said  justice 

payable,  with  sureties  to  be  approved  of  the  peace,  and  payable  to  the  ad- 

by  such  clerk,   in  a  sum  double  the  verse  party,  conditioned   that  he  will 

amount  of  arrearages  of*  taxes  as  ad-  prosecute  his  appeal  with  effect,  and 

judged  by  said  justice,  conditioned  for  pay  all  costs  and  damages  which  may 

the  payment  of  such  sum  of  arrearages  be  adjudged  against  him.     Tex.  Rev. 

of  taxes  and  costs  as  such  county  court  Stat.   (1895),   art.   2534.     Consult  also 

may  finally  adjudge  to  be  paid  by  such  notes  to  Form  No.  4571,  supra.     This 

collector.    Vt.  Stat.  (1894),  §  520.  form  applies  to  similar  appeals  from  the 

1.  O»londo.  —  Defendant    as    appel-  justice's  to  the  district  court.    Tex.  Rev. 

lant  shall  execute  and  file  with  the  jus-  Stat.  (1895),  art.  1669. 

tice  his  undertaking  to  plaintiff,  with  8.  Or  the  caption  may  be  as  in  Form 

two  or  more  sureties,  to  be  approved  No.  4593,  supra. 
by  the  justice,  to  the  effect  that  the  ap- 
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county  court.  Now  therefore,  the  ^lA  Richard  Roe^  Thomas  Young 
and  Harvey  Flemings  his  sureties,  covenant  that  he  will  prosecute  his 
said  appeal  with  effect,  and  pay  all  costs  and  damages  which  may  be 
adjudged  against  him.  Given  under  our  hands  this  Sd  day  of  Aprils 
iS97.  Richard  Roe. 

Thomas  Youfig. 

Harvey  Fleming. 
{Approval  as  in  Form  No,  4593.) 

d.  To  Court  of  Common  Pleas.^ 

Form  No.  4595.* 

Know  all  men  by  these  presents,  that  we,  Richard  Roe^^  Harvey 
Fleming  and  Thomas  Voungy^  all  of  Newark^  in  the  county  of  Essex^ 
and  State  of  New  Jersey,  are  held  and  firmly  bound  unto  John  Doe  ^  in 
the  sum  of  one  hundred  doWa.rSj''  good  and  lawful  money  of  the  United 
States,  to  be  paid  to  the  said  /ohn  Doe  or  to  his  certain  attorney, 
heirs,  executors,  administrators  or  assigns;  to  which  payment  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  firmly  bv  these  presents,  sealed 
with  our  seals,  and  dated  the  4lh  day  of  Uctober^  in  the  year  one 
thousand  eight  hundred  and  ninety-seven. 

The  condition  of  this  obligation  is  such,  that  whereas,  the  above 
bounden  ^/V^ir^  ^^^  has«appealed  from  the  judgment  oi  Abraham 
Kenty  justice  of  the  peace,  in  and  for  the  county  oiEssex^  rendered 
before  the  said  justice,  in  a  suit  wherein  the  sq\6.  John  Doe 'w^l.s  plain- 
tiff and  the  said  Richard  Roe  was  defendant  in  an  action  of  debt.^ 

Now,  therefore,  if  the  said  Richard  Roe  shall  appear  and  prosecute 

1.  From Appniien  wltli  Bflferaiioe  to  Kennedy  v.  Cougle,  14  N.J.  L.  83.     It 

Two-milo  AfMumont    Pikes  —  In   Ohio.  m2iy  be  executed  by  a  minor,  against 

—  The  probate  court  shall  require  the  whom  a  judgment  has  been  rendered, 

appellant   to  enter  into  a  bond,  in  a  and  a  freeholder.     Andruss  v.  Stewart, 

sum   not  exceeding  the  value  of  the  10  N.  J.  L.  160. 

property    sought    to  be  appropriated,  4.  For  tho  Svrotiei,  consult  p.   838, 

conditioned    that  the    appellant  shall  note   i.     With  at  least  one   sufficient 

perform  the  judgment  of  the  court  of  security,  a  freeholder  of  the  county.  N. 

common  pleas,  and  pay  all  costs  and  J.  Gen.  Stat.  (1895),  p.  1891,  par.  138. 

damages  adjudged  or  ordered  by  such  6.  The  County  in  which  the  obligor 

court.     Ohio  Rev.  Stat.  (1894),  g  4857.  resides  should  be  designated.  Merseroie 

8.  N.  J.  Gen.  Stat.   (1895),  p.  1891,  v.  Merseroie,  13  N.  J.  L.  239. 

par.  138,  providing  for  bond  on  appeal  6.  Oblisoe  must  be  the  other  party.  N. 

from  any  judgment  of  a  justice  of  the  J.  Gen.  Stat.  (1895),  p.  1891,  par.  138. 

peace,  except  judgments  of  confession,  See  also  p.  839,  note  i. 

to  the  court  of  common   pleas  of  the  7.  Penalty  of  the  bond   must  be  in 

county  to  be  holden  next  after  the  ren-  double  the  amount  of  the  judgment  or 

dering  of  the  judgment.    Consult  the  set-o£f.  N.  J.  Gen.  Stat.  (1895),  p.  1891, 

N.  J.  Gen.  Stat.  (1895)1  P-  1880,  pars.  par.  138. 

80,  81,  for  the  method  of  staying  exe-  8.  Boioription  of  Jndgnant,  see  p.  S41, 

cution  by  the  court  of  common  pleas,  note  i.     It  is  unnecessary  to  state  the 

or  a  judge  thereof,  upon  the  filing  of  amount  of  a  judgment  appealed  from 

the  proper  bond  provided  in  N.  J.  Gen.  in  the  condition  of  the  appeal  bond. 

Stat.  (1895),  p.  1891,  par.  138.  Griffith  v.  Sciples,  10  N.  J.  L.  228.     If 

S.  Prindpal  Obligor,  see  p.  836,  note  4.  the  condition  of  the  bond  recites  so 

Party  demanding  appeal,  N.  T.  Gen.  much  of  the  judgment  as  identifies  it, 

Stat.  (1895),  p.  1891,  par.  138.   The  bond  it    will    be    sufficient.    Glentworth    v. 

need  not  be  executed  by  the  party.  Hutchinson,  iz  N.  J.  L.  90. 
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the  said  appeal  in  the  Court  of  Common  Pleas,  in  and  for  the  county 
oiEssex^  shall  stand  to  and  abide  the  judgment  of  the  said  court, 
and  pay  such  further  costs  as  shall  be  taxed,  if  the  judgment  be 
affirmed  ^ — then  this  obligation  to  be  void — otherwise  to  remain  in 
full  force  and  virtue. 


Sealed  and  delivered  in 
the  presence  of 
Banks  Belk, 
T.  M,  Hughes, 


Richard  Roc,  Tseal) 

Harvey  Fleming,     (seal) 
Thofnas  Young,       (seal) 


e.  To  DUtrlet  CouFt* 
(1)  From  County  Court. 

Form  No.  4596.^ 

{Commencing  as  in  Form  No,  4S66,  with  the  usual  obligation  clause^ 

L  The  Court  to  which  the  appeal  is  with  the  town   clerk  a  recognizance, 

made  ought  to  be  designated.     Merse-  with  the  sureties  to  be  approved  by  the 

role  V,  Merserole,  13  N.  J.  L.  239.  board  of  supervisors  or  its  chairman,  in 

8.  OonditioiMd  that  the  appellant  shall  a  sum  of  not  less  than  one  hundred 

appear  and  prosecute  his  said  appeal  in  dollars,  conditioned  that  the  appellant 

the  said  court  of  common  pleas,  shall  will  appear  at  the  next  term  of  the  dis- 

ttand  to  and  abide  the  judgment  of  the  trict  court,  and   prosecute   his  suit  to 

said  court,  and  pay  such  costs  as  shall  final  judgment,  if  the  court  shall   not 

be  taxed  against  him  if  the  judgment  otherwise  order  for  good  cause;  and 

be  affirmed.     N.  J.  Gen.  Stat.  (1895),  further,  that  he  will  abide  the  decision 

p.  1891,  par.  138.  of  the  court,  and  pay  all  costs  and  dam- 

8.  Tram    Mflldam    Oommiidonsn,    in  ages  that  mav  be  assessed  against  him 

KanscLs^  appellant  shall   file  with  the  therein;  or,  it  the  appeal  shall  be  dis- 

clerk  of  the  district  court  a  bond,  to  be  missed  or  discontinued,  that  he  will  pay 

approved  by  said  clerk,  with   two  or  the  cost  of  appeal.     Minn.  Stat.  (1894), 

more  sureties,  in  double  the  amount  of  §  191 1. 

the  assessment  appealed  from,  payable  Ttvm,    Oondemnatlon    Proeeedingi,    in 

to  the  appellee,  conditioned  that  he  will  Kansas^  an  appeal  bond  which  is  signed 

prosecute  the  appeal  without  unneces-  by  the  surety  only,  and  not  by  any  one 

sary  delay,  and  pay  any  judgment  that  else,  and  does  not  bind  or  obligate  the 

may  be  rendered  against  him  for  costs,  surety  in  any  amount  whatever,  is  void, 

if  adjudged  to  pay  the  costs  by  the  and  cannot  effect  an  appeal  from  the 

court.     Kan.  Gen.  Stat.  (1889),  §3824.  award  in  condemnation  to  the  district 

n«m  Water  GommiMioneri,  in  Minne-  court.  So  held  with  reference  to  a 
iota^  appellant  shall  file  with  the  clerk  bond,  the  condition  of  which  was  as 
a  bond  with  surety  to  be  approved  by  follows:  **  Now,  ih^ieiote^  Joseph  Morse 
the  judge  of  the  district  court,  in  such  and  Lucy  A.  Morse,  as  principals, 
sum  as  such  judge  shall  determine,  and  Lew  Sargent,  and  -,  as  sure- 
payable  to  the  state,  for  the  use  of  all  ties,  are  held  and  firmly  bound  unto 
persons  interested,  in  which  bond  the  the  St,  Louis,  Kansas  &*  So.  Western  R. 

proceeding    appealed     from    shall    be     Co,,  in   the  sum   of  $ .     Now,  if 

briefly  recited  with   condition  for   the  the   said  Joseph  Morse    and    Lucy  A, 

due    and    speedy   prosecution   of    the  Morse,  shall  well  and  truly  prosecute 

appeal,  and  that  appellant  will  abide  their  appeal  with  effect  and  without 

the  order  or  judgment  of  the  court  and  any   unnecessary  delay,  and,  if  judg- 

pay  the  costs  of  appeal  if  adjudged  so  ment    be    rendered    against   them,  to 

to  do  by  the  court  in  reference  to  the  satisfy  such  judgment  and  costs,  then 

matter  in  controversy.      Minn.   Laws  this    bond    to    be  void;  otherwise    to 

(1895),  c.  198,  §12.      See   also   Minn,  remain   in  full  force  and  effect."     St. 

Stat.  (1894),  ^  2364.  Louis,  etc.,  R.  Co.  v,  Morse,  50  Kan.  99. 

From  Saperviiors,  in  J/f  «ff/j^/la,  in  case  4.  Mill's   Anno.    Stat.    Colo.   (1891), 

of  opening   ditch,   appellant,  through  §  1086. 

whose  land  the  ditch  passes,  must  file  The  Prinolpal  Obligor  must  be  the  ap. 
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The  condition  of  the  above  obligation  is  such,  that  whereas,  the  said 
John  Doe  did,  on  the  6th  day  of  October^  one  thousand  eight  hundred 
and  mnety'Seveny  at  the  October  Term,  A.  D.  i8d7,  of  the  County  Court 
then  being  holden  within  and  for  the  county  of  Las  Atdmas^  and  state 
of  Colorado,  obtain  a  judgment  against  the  above  bounden  Richard 
Roe  for  the  sum  difive  ^^u/r^^  dollars,  and  costs  of  suit,  from  which 
judgment  the  said  Richard  Roe  has  prayed  for  and  obtained  an  appeal 
to  the  District  Court  of  the  judicial  district  of  the  state  of  Colorado, 
sitting  in  and  for  said  county  of  Las  Animas, 

Now  if  the  said  Richard  Roe  shall  prosecute  said  appeal  with  effect 
and  without  delay,  and  shall  pay  all  costs  and  whatever  judgment 
may  be  awarded  against  the  said  Richard  Roe^  the  party  so  appeal- 
ing on  the  trial  or  the  dismissal  of  said  appeal  by  the  said  District 
Court,  and  shall  pay  the  said  sum  of  five  hundred  dollars,  the  amount 
of  the  judgment  aforesaid,  and  shall  moreover  pay  all  costs  of  suit, 
in  case  said  appeal  shall  be  dismissed,^  then  this  obligation  to  be  null 
and  void,  otherwise  {concluding  as  in  Form  No.  4666y  with  signatures 
and  seals,  approval^  and  Justification  of  sureties.) 


pellant.  or  some  person  for  him.    Mills'  the  delay  incident  thereto,  and  for  the 

Anno.  Stat.  Colo.  (1S91),  §  Z086;  see  also  payment  of  costs.     Mills'  Anno.  Stat, 

p.  836,  note  4,  sutra.  Colo.  (1891),  §  1086. 

Biurttlei.  —  Witn  one  or   more  suffi-  Vehnska.  —  Appellant  shall  give  bond 

cient  sureties,  to  be  approved  by  the  in  such  sum  as  the  court  shall  direct, 

judge   or   clerk.      Mills*  Anno.   Stat,  with  two  or  more  good  and  suffident 

Colo.  (1891),  %  1086;   see  also  p.  838 ,  sureties,  to  be  approved  by  the  court, 

note  I.  conditioned    that    the    appellant   will 

Tht  Obligse    must    be    the    adverse  prosecute  such  appeal  to  effect  without 

party.     Mills'  Anno.  Stat.  Colo.  (1891),  unnecessary  delay,  and  pay  all  debts, 

3  1086;  see  also  p.  839,  note  i.  damages,  and  costs  that  may  be  ad- 

TIm  Tinalty  of  the  obligation  must  judged    against    him.      Neb.    CoosoL 

be  in  double  the  amount  of  the  judg-  Stat.  (1893),  §  1116.   See  Form  No. 4570, 

ment  or  decree  if  it  be  for  the  payment  supra. 

of  money  only.     In  other  cases  the  No  executor,  administrator,  guardiao 

penalty  shall  be  in  such   sum  as  the  or  guardian  ad  litem  shall  be  required 

county  court  shall  deem  sufficient  to  to  enter  into  a  bond  under  §  iir6  Neb. 

cover    costs,  expenses  and  damages.  Consol.  Stat.  (1893). 

Mills'  Anno.  Stat.  Colo.  (1891),  §  1086.  Teas  —In  lUfefevi  of  Brtat*  «f  9iee- 

1.  Oonditisnsd,  if  from  a  judgment  for  ABBts.  —  Appellant    shall  file  with  the 

the  payment  of  money,  only  for  the  county  clerk  a  bond  with  two  or  more 

prosecution  of   the  appeal  with  effect  good  and  sufficient  sureties,  payable  to 

and  without  delay,  and  for  the  payment  the  county  judge,  to  be  approved  by 

of  all  costs  and   whatever  judgment  the  clerk,  conditioned  that  the  appel- 

may  be  awarded  against  the  party  so  lant  shall  prosecute  his  said  appeal  to 

appealing,  on  the  trial  or  dismissal  of  effect,  and  perform  the  decision,  order, 

said  appeal  in  the  appellate  court,  and  decree  or  judgment  which  the  district 

for  the  payment  of  the  judgment  ap-  court  shall  make  therein,  in  case  the 

pealed  from   in  case  the  said  appeal  cause  shall   be  decided    against  him. 

shall  be  dismissed.     Or  conditioned,  in  Tex.  Rev.  Stat.  (1895),  art.  2256. 

case  the  judgment  is  not  for  the  pay-  No  executor  or  administrator  shall 

ment  of  money,  that  the  party  appeal-  be  required  to  give  such  bond  unless 

ing    shall   abide,    fulfil    and   perform  the  appeal   personally   concerns  him. 

whatever  judgment  may  be  rendered  Tex.  Rev.  Stat.  (1895),  an.  2257. 

against  him  in  that  cause  by  the  dis-  Bond  not  conditioned  as  required  by 

trict  court,  and  for  the  payment  of  all  statute  was    held    to    be    insufficient, 

damages  which  the  opposite  party  may  King  v.  Hopkins,  4a  Tex.  48. 
sustain  by  reason  of  such  appeal  and 
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(2)  From  Justice  op  the  Pkacb. 

(tf)  Generally^ 

FonnNo.  4597.* 

(MUkr's  Iowa  Code  (1890),  ^  358a) 

[State  of  Iowa,       ) 
Allamakee  County.  )  ^^• 

John  Doe     )  j^  Justice's  Court,  before 

RU^TRoe,  \  ^^-^^  ""'^^  E^<1-]' 

The  undersigned  acknowledge  ourselves  indebted  to  yv^^  2><7^  in 
the  sum  of  one  hundred  and  fifty  doWzxs  upon  the  following  condition: 
Whereas,  Richard  Roe  has  appealed  from  the  judgment  of  Abraham 
Kent^  a  justice  of  the  peace,  in  an  action  between  John  Doe^  as  plain- 
tiff, and  Richard  Roe^  as  defendant. 

Now,  if  said  appellant  pays  whatever  amount  is  legally  adjudged 
against  him  in  the  farther  progress  of  this  cause,^  then  this  bond  is 
to  be  void.  Richard  Roe^  Principal. 

Harvey  Flemings  Surety. 
Approved:  Abraham  Keni^  Justice. 


Form  No.  4598.* 

ta.  ) 


State  of  Minnesota,  )  In  Justice  Court, 

County  of  Ramsey,    \     '    Before  Abraham  Keni^  Justice  of  the  Peace. 

1.  Colorado. —  In  Black  v,  Drake,  3  with  the  provisiono  of  the  statute  is  all 

Colo.  330,  the  appeal  bond  was  in  the  that  is  necessary  in  attesting  and  ap- 

usual  form,  with  the  following  condi-  proving  the  bond.    Moore  v»  Manser, 

tion:  "  The  condition  of  the  above  obli-  9  Iowa  47. 

gation  is  such  that  whereas,  the  said  8.  The  matter  in  [  ]  does  not  appear 

StHfamin  A.  Black  did,  on  the  nth  day  in  the  form  as  set  forth  in  the  statute. 

otjuly,  i8d6,  before  G,  M.  Nultett^  jus-  4.  Gondittoii.  —  In  Adye  v,  Hanna,  47 

tice  of  the  peace,   recover  judgment  Iowa  264,  the  condition  of  the  bond 

against    the    above    bounden    Lester  was  this:  "  The  conditions  of  the  above 

Drake^  for  the  sum  of  %26q  debt,  to-  bond  are  such  that,  whereas,  the  said 

^etber  with  costs  of  suit,  from  which  Henry  Adye  has    this    day  appealed 

judgment  the  defendant  hath  taken  an  from  the  judgment  of  A.  Owen,  justice 

appeal  to  the  [district]  court,  in  and  for  of  the  peace,   in   an    action   wherein 

the  county  of  Gilpin  aforesaid,  and  ter-  Augustus   Re3rnolds    is  plaintiff,   and 

ritory  of  Colorado.     Now,  if  the  said  Henry  Adye  is  defendant,  rendered  on 

Lester  Drake  shall  prosecute  his  appeal  the  eighth  day  of  December,  A.  D.  1874. 

with  effect,  and   shall  pay  whatever  Now,  if  the  said  Adye  shall  perfect  said 

judgment  shall    be    rendered   by  the  appeal,  and  pay  to  Hanna,  Bird  &  Tat- 

court  upon  dismissal   or  trial  of  said  lock  twenty-seven  and  50-100  dollars, 

appeal,  then  the  above  obligation  to  be  as  attorneys,   for  prosecution  of  the 

void,  otherwise  to  remain  in  full  force  same  in  the  Circuit  Court,  then  said 

and  effect."    See  Form  No.  4592,  supra.  Hanna,  Bird  &  Tatlock  ap^ree  to  pay 

8.  No  appeals  shall  be  allowed  until  whatever  judgment  is  obtained  against 

a  bond  in  the  form  prescribed  by  stat-  said  Henry  Adye,  and  abide  the  order 

ute  is  taken  and  filed  in  the  office  of  and  judgment  of  the  court  in  the  prem- 

the  justice  or  clerk.      Miller's    Iowa  ises,  and  in  case  judgment  is  rendered 

Code  (1888^),  §  3580.      An  appeal  bond  against  plaintiff  in  favor  of  defendant, 

which  is  equivalent  to  that  set  out  in  then  this  bond  to  be  void,  otherwise  of 

§  3580  of  Miller's  Iowa  Code  (1888)  is  full  force  and  effect." 

sufficient.    A    substantial    compliance  6.  A  bond  shall  be  executed  by  the 

908  Volume  3. 


4599.  BONDS  AND  UNDERTAKINGS  4599* 

John  Doe^  plaintiff,       \ 

against  >  Bond  on  Appeal. . 

Richard  Roe^  defendant. ) 

Know  all  men  by  these  presents  {continuing  with  the  usual  obliges 
tion  clause  as  in  Form  No,  4569),  The  condition  of  this  obligation  is 
such,  that,  whereas,  the  said  Richard  Roe  appeals  to  the  District 
Court  for  said  county  from  that  certain  judgment  rendered  by  said 
justice  of  the  peace,  in  the  above  entitled  action,  in  favor  of  said  yi^^it 
Doe,  and  against  said  Richard  Roe^  on  the  Jith  day  of  October^  A.  D. 
i8P7; 

Now,  therefore,  if  the  said  appellant  Richard  Roe  shall  prosecute 
his  appeal  with  effect  and  abide  the  order  of  the  court  therein,  then 
this  obligation  shall  be  null  and  void;^  otherwise  {concluding  as  in 
Form  No,  4669  with  the  signatures  and  seals), 

{Acknowledgment,)^    {Justification  of  sureties,)^    {Approval,)^ 

{b)  In  Forcible  Entry  and  Detainer  dues. 

Ponn  No.  4599.' 

(Ariz.  Rev.  Stat.  (1S87),  g  102a.) 

The  Territory  of  Arizona, ) 
County  of  Cochise,         f 

appellant,  his  agent  or  attorney,  to  the  may  be  rendered  and  recovered  in  the 

adverse  party,  in  a  sum  sufficient  to  se-  district  court.     N.  Mex.  Comp.  Laws 

cure  such  judgment  and  costs  of  appeal,  (1887),  g  2436. 

with  one  or  more  sureties.     Minn.  Stat.  Vew  Xt^UMi — In   Coatestad   EleetioiL 

(1894),  §  5068.  Gate  appealed  from  three  justices  of  the 

No  appeal  shall  be  dismissed  on  ac-  peace  or  board  of  county  com  mis- 
count of  no  bond,  or  a  defective  bond,  sioners  to  the  district  court,  the  appel- 
if  the  appellant,  before  motion  to  dis-  lant  or  his  agents  must  enter  into  a 
miss  is  settled,  will  execute  a  sufficient  bond  to  the  adverse  party,  with  suffi- 
bond,  and  pay  all  costs  that  shall  be  in-  cient  sureties,  to  be  approved  by  the 
curred  by  reason  of  his  first  default  or  court,  in  a  sum  sufficient  to  secure  the 
omission.     Minn.  Stat.  (1894),  §  5076.  payment  of  all  costs  that  have  accrued. 

1.  Conditioned  that  appellant  shall  or  may  accrue  in  said  cause,  condi- 
prosecute  his  appeal  with  effect,  and  tioned  that  he  will  prosecute  his  said 
abide  the  order  of  the  court  therein,  appeal  with  diligence  and  without  de- 
Minn.  Stat.  (1894),  §  5068.  lay,  and  that  he  will  pay  off  and  dis- 

8.  Adknowladgmont  as  in   Form  No.  charge  whatever  judgment  may  be  ren- 

3708.  dered    against  him    in    the  appellate 

8.  Jnstiiioation   of   Bnrttiof,  see   that  court.     N.  Mex.  Comp.  Laws  (1B84), 

title.  §  1208. 

4.  To   be  Approved   by  the   justice.  Texas.  —  In  all  counties  in  which  the 

Minn.  Stat.  (1894),  §  5068.  civil  jurisdiction  of  the  county  court 

Vew  Xesioo.  —  Appellant  shall  file  a  has    been    transferred    to   the   district 

bond  to  the  adverse  party  in  a  sum  suffi-  court,  appeals  may  be  prosecuted  to  re- 

cient  to  secure  such  judgment  and  costs,  move  a  case  tried  before  a  justice  to  the 

with  one  or  more  sureties,  to  be  ap-  district  court  in  the  same  manner  and 

E roved  by  the  justice.     N.  Mex.  Comp.  under  the  same  circumstances  in  which 

aws  (1884),  g  2390.     The  bond  should  appeals  are  allowed  by  general  law  to 

be  signed  by  the  partv  appealing,  his  remove  cases  to  the  county  court.    Tex. 

agent  or  attorney,  and  the  securities.  Rev.  Stat.  (1895),  art.  1669.     For  form 

N.   Mex.  Comp.  Laws  (1884),  §  2441,  of  bond  in  such  a  case,  see  Form  No. 

and  shall  be  in  a  sufficient  sum  to  cover  4593,  supra,                            • 

all  damages  and  judgment  recovered  6.  Either  party,  his  agent  or  attor- 

in  the  justice  of  the  peace  court,  and  ney,  must  file  with  the  justice,  within 

also  all  damages  and  judgment  that  two  days  after  the  rendition  of   the 
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Whereas,  upon  a  writ  of  forcible  entry  {or  forcible  detainer)  in  favor 
of  John  Doe  and  against  Richard Roe^  tried  before  Abe  Kent^  a  justice 
of  the  peace  of  Cochise  county,  a  judgment  was  rendered  in  favor  of 
the  saxd  John  Doe  on  the  11th  day  of  October^  A.  D.  i857,  and  against 
the  sdAd  Richard  RoCy  from  which  the  sahA  Richard  Roe  has  appealed 
to  the  district  court;  now  therefore  the  sdiiA  Richard  Roe  and  Harvey 
Fleming  and  Thomas  Youngs  his  sureties,  covenant  that  he  will  prose- 
cute his  said  appeal  with  effect  and  pay  all  costs  and  damages  which 
may  be  adjudged  against  him. 

Given  under  our  hands  this  11th  day  of  October^  A.  D.  i8P7. 

Approved  by  me,  October  11,  i8P7.  )  ^H^^i m^Ln^ 

AbeKent^  Justice  of  the  Peace.a  [  S^SS"' 

Form  No.  4600.* 

(Precedent  in  Morrison  v,  Boggs,  44  Neb.  249.) 

Know  all  men  by  these  presents,  that  Henry  P,  Horen,  as  principal, 
and  Morris  Morrison  and  John  O'Keefe,  as  sureties,  are  held  and 
firmly  bound  unto  the  firm  of  Boggs  dr*  Hill  in  the  penal  sum  of 

,*  for  the  payment  of  which,  well  and  truly  to  be  made,  we 

jointly  and  severally  bind  ourselves.  Dated  this  19th  day  of  October , 
A.  D.  \%88,  Whereas  in  an  action  of  forcible  entry  and  detainer 
tried  before  R,  D.A,  WcuU,  a  justice  of  the  peace  oi  Douglas  county, 
Nebraska,  wherein  Boggs  and  Hill  were  plaintiffs  and  Henry  P.  Horen 
was  defendant,  judgment  was  rendered  by  said  justice  in  favor  of 
said  plaintiffs,  from  which  judgment  the  defendant  now  appeals  to 
the  district  court:  Now,  therefore,  the  condition  of  this  obligation 
is  such  that  if  judgment  is  rendered  against  said  defendant  on  said 
appeal,  that  he  will  satisfy  said  final  judgment  and  costs;  and  we 
will  satisfy  and  pay  a  reasonable  rent  for  the  premises  during  the 

judgment,  a  bond  with  two  or  more  during  the  pendency  of  such  appeal, 

good  and  sufficient  sureties,  and  pay-  Minn.  Stat.  (1894),  §6120.     For  form 

able  to  the  adverse  partv,  conditioned  of  bond  consult  Form  No.  4598,  supra, 

that  he  will  prosecute  his  appeal  with  Vaw  Xtzioo.  —  In  like  manner  as  in 

effect  or  pay  all  costs  and  damages  other  appeals  from  justices  to  district 

which  may  be  adjudged  against  him.  court.     N.   Mex.    Comp.   Laws  (1887), 

Ariz.  Rev.  Stat.  (1887),  g  2oai.  %  2433. 

1.  Ssal  is  not  necessary.  Ariz.  Rev.  8.  Either  party  may  take  an  appeal 
Stat.  (1887),  §§  2783,  3784.  from  the  judgment  of   the  justice  by 

2.  Approved  by  the  justice  who  ren-  giving  bond  with  two  responsible  sure- 
dered  the  judgment.  Ariz.  Rev.  Stat,  ties  to  be  approved  by  the  justice,  con- 
(1887),  g  2021.  ditioned,  if  the  plaintiff  appeals,  to  sat- 

MijiiiMOta.  —  The  bond  is  the  same  as  isfy  the  final  judgment  and  costs;  if 
in  appeals  from  justices  in  other  cases,  the  defendant  appeals,  to  satisfy  the 
except  that  in  all  cases  where  the  party  final  judgment  and  costs  and  be  re- 
appealing  remains  in  possession  of  the  sponsible  for  the  rent  of  the  premises 
property,  his  bond  shall  be,  with  two  during  the  time  he  wrongfully  with- 
or  more  sufficient  sureties,  to  be  ap-  holds  same.  Neb.  Consol.  Stat.  (1887), 
proved  by  said  justice,  conditioned  to  §6554;  Neb.  Code  Civ.  Proc,  g  1030. 
pay  all  costs  of  the  appeal,  and  abide  Consult  notes  to  Form  No.  4570,  sufra, 
the  order  the  court  may  make  therein,  4.  A  Written  Obligation,  whether  it  be 
and  pay  all  rent  and  other  damages  called  a  bond  or  undertaking,  executed 
justly  accruing  to  the  party  who  Is  ex-  in  accordance  with  the  provisions  of 
eluded  from  possession  of  the  property  g  1030  of  Neb.  Code  Civ.  Proc.,  and  for 
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time  he  wrongfully  withholds  the  same,  then  this  Obligation  to  be 
null  and  void,  otherwise  remain  in  full  force  and  effect. 

Htnry  P.  fforen,^ 
Morris  Morrison, 
John  (TKeefe. 
[(A^ova/.)]^ 


PofBiNo.46oi-* 

(Precedent  in  Wallace  v.  Dart,  (Tex.  Civ.  App.  1895)  3a  S.  W.  Rep.  939.) 

Sute  of  Texas,     ) 
County  of  Bexar,  J 

Whereas,  upon  a  writ  of  forcible  detainer,  in  favor  of  Mary  Ann 
Dart  and  against  William  Wallace^  tried  before  Antone  Adam^  a  jus- 
tice of  the  peace  of  Bexar  county,  a  judgment  was  rendered  in  favor 
of  said  Mary  Ann  Dart  on  the  5th  day  oi/uly^  i8P^  and  against  the 
said  William  Wallace^  from  which  the  said  William  Wallace  has  ap- 
pealed to  the  S7th  District  Court  in  and  for  Bexar  County,  Texas. 
Now,  therefore,  the  said  William  Wallace  and  [Ifarvey  Fleming  and 
Thomas  Young\^  his  sureties,  covenant  that  he  will  prosecute  his  said 
appeal  with  effect,  and  [pay]  ^  all  costs  and  damages  that  may  be 
adjudged  against  him.  Given  under  our  hands  this  6th  day  of 
July,  iS9l  [William  Wallace. 

Harvey  Flemii^, 
[(A/iproval,)]^  Thomas  Young, ^ 

(8)  From  Probate  Court. 

Fonn  No.  460s.* 

{Commencement  with  the  usual  obligation  clause,)  The  condition  of 
the  above  obligation  is  such,  that  whereas,  the  said  Richard  Roe 
intends  to  take  an  appeal  from  the  decision  of  the  probate  court  of 
the  county  of  Cowley  and  state  of  Kansas  (Here  set  out  in  appropruUe 
terms  the  decision).  Now,  therefore,  if  the  said  Richard  Roe  shall 
prosecute  his  appeal  and   shall  pay  all  sums,  damages  and  costs 

the  purposes  therein  mentioned,  is  not  tions  of  the  bond,  otherwise  it  was  in 

void  because  no- specific  sum  of  monejr  the  language  of  the  statute.     It  was 

is  specified  therein  as  a  penalty.    Morn-  held  that  the  failure  to  place  the  letters 

son  V.  Boggs,  44  Neb.  24B.  in  their  proper  order  for  the  formation 

1.  Query:  Whether  it  is  necessary  to  of  the  word  was  simply  a  clerical  error, 

the  validity  of  this  bond  that  it  be  which  did  not  vitiate  the  bond.    Wal- 

signed  as  principal  by  the  judgment  lace  v.  Dart,  (Tex.  Civ.  App.  1895),  33 

debtor  appealing.     Morrison  v,  Boggs,  S.  W.  Rep.  240. 

44  Neb.  248.  6.  Every  appellant  shall  file  in  the 

8.  To  be  Approved  bv  the  justice.  Neb.  probate  court  a  bond.  Kan.  Gen.  Stat. 
Consol.  Stat.  (1897),  §  6554;  Neb.  Code  (1889),  §  2977.  Compare  also  the  pro- 
Civ,  Proc.,§  1030.  visions  of  Kan.  Gen.   Stat,  (1889),  § 

8.  For  the  form  prescribed  by  statute  4652.     No  executor  or  administrator 

in  such  cases  see  Form  No.  4594,  supra,  shall  be  required  to  enter  into  a  bond 

4.  The  words  within  [  ]  do  not  appear  to  entitle  him  to  appeal.     Kan.  Gen. 

in  the  precedent  as  shown  in  the  re-  Stat.  (1889),  ^  2977. 

ported  case.  Pooaltj  in  such  sum  and  with  security 

6.  Instead  of  the  word  "  pay "  the  as  may  be  fixed  by  the  probate  court, 

letters  *'apy"  appeared  in  the  condi-  Kan.  Gen.  Stat.  (1889),  g  2973. 
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that  may  be  adjudged  against  him,  then  this  obligation  to  be  void,^ 
otherwise  to  remain  in  full  force  and  effect. 

Richard  Roe^ 
Harvey  Fleming. 
Thomas  Young, 
{Approval  of  probate  court, )^ 

Form  No.  4603.^ 

In  the  Matter  of  the  Estate 

of 

Samuel  Shorty  deceased. 

Know  all  men  by  these  presents,  that  we,  Richard Roe^^  of  Ramsey 
county,  Minnesota,  as  principal,  and  Harvey  Fleming  and  Thonuis 
Young ^^  both  of  Ramsey  county,  Minnesota,  as  sureties,  are  held  and 
firmly  bound  unto  John  Pomeroy^  judge  of  probate  of  the  county 
of  Ramsey^  Minnesota,  in  the  sum  of  one  thousand  dollars,  lawful 
money  of  the  United  States,  to  be  paid  to  the  said  judge  of  probate, 
or  to  his  successors  in  office;  for  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  and  each  of  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

Signed  with  our  hands  and  sealed  with  our  seals,  this  11th  day  of 
October,  A.  D.  i8P7. 

The  condition  of  this  obligation  is  such,  that  whei^as  the  aborve 
bounden  Richard  Roe  is  one  of  the  legatees  *  of  said  Samuel  Short, 
deceased,  being  aggrieved  by  an  order  of  said  John  Pomeroy,  Judge 
of  the  Probate  Court  of  the  County  of  Ramsey  aforesaid,  made  on 
the  9th  day  of  October,  A.  D.  i8P7,  allowing  the  claim  of  John  Doe 
against  the  estate  of  said  Samuel  Short,  deceased,  for  the  sum  of 
five  hundred  dollars  (l|A^),^  and  intends  to  appeal  therefrom  to  the 
District  Court  of  the  Second  Judicial  District,  m  and  for  said  county 
of  Ramsey, 

1.  ConditioiMd  that  ke  (appellant)  will  off  or  coufiterclaim,  any  person  inter- 
prosecute  the  appeal  and  pay  all  snms,  ested  in  the  estate  as  a  creditor,  devisee, 
damag^es  and  costs  which  may  be  ad-  legatee  or  heir  may  appeal  from  such 
judged  against  him.  Kan.  Gen.  Stat,  decision  in  the  same  manner  as  the 
(1889),  ^  2973.  executor  or  administrator  might  have 

2.  Seal  is  not  necessary.  Kan.  Gen.  done«  and  the  same  proceedings  shall 
Stat.  (18S9),  g  X003.  be  had  in  the  name  of  the  executor  or  ad- 

8.  To  be  Approved  by  the  probate  court,  ministrator.    Minn.  Stat.  (1894),  %  4666. 

Kan.  Gen.  Stat.  (1889),  g  2973.  In  all  other  cases  the  appeal  can  only 

4.  Minn.  Stat.  (1894),  §4668.  be  taken  by  the  party  aggrieved  who 

0.  Prindpal  Obligor  is  the  appellant,  appeared  and  moved  for  or  opposed  the 

Minn.  Stat.  (1894),  g  4668.  order  or  judgment  appealed  from,  or 

6.  With  SoAdMit  Bnretits  to  be  ap-  who,  being  entitled  to  be  heard  there- 
proved  by  the  probate  court.  Minn,  on,  had  not  due  notice  or  opportunity 
Stat.  (1894),  §4668.  to  be  heard,  the  latter  fact  to  be  shown 

7.  Obligee  is  the  probate  judge.  Minn,  by  affidavit  filed  and  served  with  the 
Sut.  (1894),  g  4668.  nodce.     Minn.  Stat.  (1894),  g  4667. 

t.  Who  llay  Appeal.  —  Whenanexecu-  9.  For  cases  in  which  an  appeal  may 

tor  or  administrator  declines  to  appeal  be  taken  from  an  order  or  decree  of  the 

from  the  allowance  of  a  claim  against  pro^te  court,  tee  Minn.  Stat.  (1894),  g 

the  estate,  or  the  disallowance  of  a  set-  4665. 
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Now,  therefore,  if  \}cit  ^dXA  Richard  Roe  Ao  and  will  prosecute  his 
appeal  with  due  diligence  to  a  final  determination,^  and  pay  all  costs 
and  disbursements  that  may  be  awarded  against  him  on  such  appeal,^ 
and  secure  the  estate  of  the  said  Samuel  Shorty  deceased,  from  all 
damages  and  costs  in  consequence  of  such  appeal,  and  secure  the 
intervening  damages  and  costs  to  the  sdivdi  John  Doe^  the  adverse 
party,'  and  abide  the  order  of  the  court  therein,^  then  this  obligation 
shall  be  void ;  otherwise  (Concluding  as  in  Form  No,  19  with  signatures^ 
seals  and  witnesses.)    {Acknowledgment,^^     (Justification  of  sureties?^ 

I  do  hereby  approve  the  within  Bona:* 

Dated  this  9th  day  of  October,  A.  D.  i8P7. 

John  Pomeroy,  Judge  of  Probate. 

1.  TlM  Word!  ""intli  XffMf  as  used  might  waive,   or    whicii    the    district 

in  Gen.  Stat.  1878,  c  53,  evidently  did  court   might  allow  to  be  remedied  by 

not  mean  a  successful  issue  in  favor  of  amendment.       Riley   v.    Mitchell,    38 

appellant,  but  merely  that  he  would  Minn.  0. 

prosecute  the  appeal  with  due  diligence  6.  AoknowlsdgiMiit,  see  p.  841,  note  5. 

to   a    final    determination.      Riley    v.  7.  See    the    title    Justification    op 

Mitchell,  38  Minn.  9.  Sureties. 

8.  Ths  Word** DaniagM"  as  used  under  8.  To   bo  Approvod  by    the    probate 

Gen.   Stat.    1878,    c.    53,   is  evidently  court.     Minn.  Stat.  (1894),  g  4668. 

synonymous  with  **  costs,"  because  in  Oklahoma  —  Generally,  —  Appellant 

the  very  nature  of  things  the  only  dam-  shall  file  an  appeal  bond  in  such  sum 

ages  that  could  be  awarded  against  ap-  as  the  judge  of  probate   shall   require 

pellant  on   such  an    appeal  would    be  and    deem    sufficient,    with    at    least 

the  taxable  costs.     Riley  v,  Mitchell,  38  two  sufiicient  sureties  to  be  approved 

Minn.  9.  by    the    jud^e,   conditioned    that    the 

8.  Whon  Ono  Othor  than  Szooutor  or  ad-  appellant    will    prosecute    his    appeal 

ministrator  appeals  from  the  allowance  with  due  diligence  to  a  determination, 

of  a  claim  against  the  estate,   or  the  and    will    abide,    fulfil    and    perform 

disallowance  of   a  set-ofif  or  counter-  whatever  judgment,   decree   or   order 

claim  in  his  favor,  such  person  must  may  be  rendered  against  him   in  that 

give  a  bond,  with  sureties,  to  be  ap-  proceeding  by  the  district  court,  and 

proved  by  the  judge  of  probate,  as  well  that  he  will  pay  all  damages  which  the 

to  secure  the  estate  from  damages  and  opposite  party  may  sustain  by  reason 

costs  as  to  secure  the  intervening  dam-  of  such  appeal,  together  with  all  costs 

ages  and  costs    of  the  adverse  party,  that  may  be  adjudged    against    him. 

Minn.  Stat.  (1894),  §  4666.  Okla.  Stat.  (1893),  g  1488. 

4.  Gonditionod  that  the  appellant  will  From  a  Decree^  Judgment  or   Order 

prosecute  his  appeal  with  due  diligence  Directing  the  Payment  of  Money ^  or  the 

to  a  final  determination,  and  pay  all  delivery  of  any  property,  or  granting 

costs  and  disbursements,  and  abide  the  leave  to  issue  an  execution,  to  stay  exe- 

order   of    the    court    therein.      Minn,  cution  the  bond  must  be  furthermore 

Stat.   (1894),   g  4668.      Compare  Gen.  conditioned  to  the  efifect  that  if  the  judg- 

Stat.    (1878),   c    53,   as    explained    in  ment,   decree  or   order,   or   any   part 

Riley  v.  Mitchell,  38  Minn.  9.  thereof,  be  affirmed,  or  the  appeal  be 

Under  Gen.  Stat.  1878,  c.  53,  the  con-  dismissed,  the  appellant  shall  pay  the 

dition  of  the  bond  is  that  the  appellant  sum  so  directed  to  be  paid  or  levied,  or, 

**  shall  prosecute  his  appeal  with  effect,  as  the  case  may  require,  shall  deliver 

and  pay  all  damages  and  costs  which  the  property  so  directed  to  be  delivered, 

may  be  awarded  against  him  on  said  or  the  part  thereof  as  to  which  the  judg- 

appeal.'*     Riley  t/.  Mitchell,  38  Minn.  9.  ment,  decree  or  order  shall  be  affirmed. 

6.  In    an  appeal  from   the   probate  Okla.  Stat.  (1893),  g  1489. 

court  to  the  district  court  under  Gen.  From  Judgment^  Decree  or  Order  Di- 

Stat.  1878,  c.  53,  a  defect  in  the  appeal  recting  the  Commitment  of  any  person, 

bond  in   being  executed  by  only  one  the  bond  must  also  be  to  the  effect  that 

surety  did  not  go  to  the  jurisdiction  of  if  the  appeal  be  dismissed,  the  appellant 

the  appellate  court,   but  was  a  mere  shall,   within   twenty  days   after    the 

irregularity,     which    the    respondent  affirmance  or  dismissal,  surrender  him- 
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f.  To  Superior  Coiirt  from  Justlees'  Court.' 

self   in    obedience   to  the  judgment,  the  discretion  of  the  trial  court  to  fix  it. 

decree,  or  order,  to  the  custody  of  the  Com.  v.  Judges,  lo  Pa.  St.  37. 

sheriff  to  whom   he  was  committed.  Vrom  Bpoeial  Tsmi  to  O^nsral  Term  of 

Olcla.  Stat.  (1895),  §  1490.  Sapeclor  Court  —  Indiana.  —  In  Smock  v. 

Justification  of  Sureties  is  provided  Harrison,  74  Ind.  351,    the   following 

for    in    the    manner    required    in    ^§  was  the  bond: 

1321-1 340,  inclusive.  Okla.  Stat.  (1893),  **  Know  all  men  by  these  presents, 

§  1491 .  that  we,  William  C.  Smock,  Daniel  M. 

Obligee  bond  must  be  to  the  territory  Ransdell^    Isaac   Smock    and  Augustus 

of  Oklahoma,  must  contain  the  names  Bruner^  are  held  firmly  bound   unto 

and  residences  of  each  of  the  sureties  Alfred  Harrison  and  John  C,  S.  Harri- 

thereto,  and  must  be  filed  In  the  pro-  son^  in  the  penal  sum  oi  four  thousand 

bate  court.     Okla.  Stat.  (1893),  §  1492.  dollars,  for  the  payment  whereof,  well 

Wyoming.  —  Appellant  shall  file  in  the  and  truly  to  be  made  and  done,  we  bind 
court  the  bond  01  himself  or  some  other  ourselves,  our  heirs,  executors  and  ad- 
person,  in  a  sum  with  security  approved  ministrators,  jointly  and  severally,  by 
by  the  court,  conditioned  that  he  will  these  presents. 

prosecute  the  appeal,  and  pay  all  debts.  Sealed  with  our  seals  and  dated  this 

damages  and  costs  that  may  be  ad-  &th  day  oljufy,  A.  D.  1876. 

judged  against  him.     Wyoming  Rev.  Whereas,   The  said  Alfred  Harrison 

Stat.  (1887),  §  2216.    The  form  is  similar  And  John  C,  S*  Harrison,  lately,  to  wit, 

to  the  Kansas  forms  in  like  proceed-  on  the  lyth  day  of  June,  1876,  at  the 

ings.     See  Form  No.  4602,  supra,  special  term  of  the  Superior  Court  of 

No  executor  or  administrator  need  the  county  of  Marion,  in  the  State  of 

enter  into  a  bond  provided  for  in  g  2216,  Indiana,  recovered  judgment  against 

Wyoming  Rev.  Stat.  (1887).  said  William  C.  Smock,  Daniel M.  Hans- 

1.  Vrom  Ooontj  Court  —  Georgia.  —  Ap-  dell,  George  W.  Parker  and  Samuel  Han- 

pellant  must  give  bond  and  security  for  way  for  the  sum  of  three  thousand  seven 

the    eventual    condemnation    money,  hundred  and  fifteen  do\\2,rs  Sitid  seventy 

Ga.  Code  (1896),  §  4458.     The  form  of  cents,  and  costs;  and  whereas  the  said 

the  bond  is  in  all  material  respects  like  William  C,  Smock  and  Daniel  M.  Rans- 

that  given  in  Form  No.  4604,  infra,  dell hsive  appealed  therefrom  to  the  gen- 

7rom  Common  rieai  or  Orphans'  Court —  eral  term  of  the  said  Superior  Court  of 

Ponnsylvania.  —  The  appeal  shall  act  as  Marion  Coiiniy:    Now,   therefore,   the 

a  supersedeas  where  the  appellant  or  conditions  of  this  obligation  are  to  the 

his  agent  files  an  affidavit  with  the  pro-  effect  following,  to  wit:  That  if  the  said 

thonotary,  or  clerk  of  the  probate  court  appellants  will  duly  prosecute  their  said 

below,  declaring  that  he  does  not  ap-  appeal  and  abide  by  and  pay  the  judg- 

peal  for  the  purpose  of  delay,  etc.,  and  ment  and  costs  which  may  be  rendered 

also  files  a  bond,  with  sufficient  surety  or  affirmed  against    them,   then    this 

or  sureties,  conditioned  to  pay  the  costs  obligation  is  to  be  void,  otherwise  to  re- 

of  the  appeal,  including  the  costs  in  the  main  in  full  force  and  effect, 

supreme  court,  if  the  case  shall  reach  Wm.  C.  Smock,    (seal) 

that  tribunal,  and  conditioned  also  to  D.  Af.  Ransdell.  (seal) 

pay  whatever  judgment  or  decree  may  Isaac  Smock,        (seal) 

be  entered  against  appellant,  either  by  A,  Bruner.          (seal) 

the  superior  court  or  the  supreme  court.  Taken   and  approved    by  Austin  H, 

The  amount  of  the  bond  shall  be  at  Brown,  Clerk.  ' 

least  double  the  amount  of  the  judg-  Plaintiffs  consent  that  the  clerk  may 

ment  or  decree  appealed  from,  unless  approve  the  within  bond, 

the    court     below,    upon    application  W,  S,  Barkley, 

thereto,  shall  fix  a  different  sum,  or  if  Attorney  for  Plaintiffs." 

the  judgment  or  decree  is  not  for  the  This  bond  was  executed  prior  to  the 

payment  of  money,  double  the  probable  act  of  March  11,  1895,  which  abolished 

amount  of  the  costs  accrued  and  likely  appeals  from  the  special  term  to  the 

to  accrue  in  the  superior  court  and  in  general  term  of  the  superior  court.   By 

the  supreme  court.     Pa.  Laws  (1895),  the  provisions  of  that  act  In  all  cases 

p.  218,  %  8.  where  under  existing  or  future  laws  of 

Where  the  statute  does  not  fix  the  the  state  of  Indiana  in  like  circum- 

amount  of  the  appeal  bond  it  is  within  stances  a  person  has  the  right  of  appeal 
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PomN#.  46#4.i 

[Georgia — Pulaski  County.    In  the  Justice's  Court  of  the  

District,  G.  M. 

John  Doty  plaintiff,       \ 

against  V  Judgment  for  $190,  etc.,  against  Defendant. 

Richard RoCy  defendant.  ) 

Richard  Roe^  the  defendant  above  named,  being  dissatisfied  with 
the  judgment  in  the  above  stated  case,  comes,  within  four  days  from 
the  rendition  thereof,  and  enters  his  appeal  herein]*  (Jo  which  attach 
the  following  bond:) 
Georgia  —  Pulaski  County. 

yi^y  Richard  RoCy  the  defendant  and  appellant  above  named,  as 
principal,  and  Harvey  Fleming  and  Thomas  Youngs  as  sureties,  all  of 
the  county  of  Pulaski  aforesaid,  are  bound  unto  John  Doe,  the 
plaintiff  in  the  above  stated  case,  to  pay  the  eventual  condemnation 
money  therein. 

Signed  and  sealed  this  9th  day  of  October ,  i8P7. 

Richard  Roe?  (sea  l) 

Harvey  Fleming,      (seal) 
Thomas  Young.         (seal) 

In  the  presence  of:  Max  Land,  [N.  P.  and  ex-officioj  J.  P. 


from  the  circuit  to  the  supreme  or  ap-  vlous  to  obuinin^  an  appeal,  pay  all 

pellate  court  an  appeal  may  be  taken  costs  which  may  have  accrued  up  to 

direct  to  the  supreme  or  appellate  court  the  dme  of  entering  the  appeal,  and 

from  any  judgment  or  order  of  either  give  bond  and  security  for  the  eventual 

special  or  general  term,  and  such  ap-  condemnation  money.   Ga.  Code  (1S9S). 

pieal  shall  be  governed  in  all  things  by  g  4458. 

the  law  regulating  appeals  from   the  hi^  One  of  8«v«ral  Fartnan  or  joint 

circuit  court  to  the  supreme  or  appel-  contractors  may  sign  the  name  of  such 

late  court.     Horner's  Ind.  Stat.  (1896),  firm  of  joint  contractors  to  an  appeal 

§  1356.  bond.    Ga.  Code  (1896),  §  4460. 

Ths  PartiM  Kay  Waive  the  require-  Szaentort,  Administraton,  and  other 

ment  that  the  conditions  of  the  bond,  trustees  need  not  give  bond  for  appeal 

must  be  directed   by   the    court    and  when  sued  as  such,  or  defending  solely 

themselves  name  such  conditions  as  the  title  of  the  estate,  but  this  does  not 

well  as  the  sureties.     Smock  v.  Harri-  apply  to  personal  judgments  against 

son,  74  Ind.  348.  such  persons.    Compliance  with  Ga. 

Where  the  supreme  court  in  special  Code  (1895),  §  4458,  is  necessary  to  the 

term  fixes  the  penalty  and  time  of  filing  existence  of   the    appeal.      Brown   v, 

the  bond,  leaving  the  approval  of  the  Griffith,  94  Ga.  453. 

surety  to  the  clerk,  and  the  bond,  with  8.  The  matter  enclosed  in  [  ]  is  the 

the   written   consent  of   plaintiffs  at-  ordinary  form  of  entry  of  appeal   to 

torney  indorsed  thereon,  was  approved  which  the  bond  is  usually  annexed  or 

by  the  clerk,  defendants  in  a  suit  on  a  attached. 

bond  cannot  dispute  the  authority  of  8.  ttgnatiirM*  —  The  party  appealing 

the  attorney  whose  act  they  have  rati-  need  not  himself  sign  the  bond.    Pettee 

fied,  but  the  parties  must  be  held  to  have  v,  Flewellen,  2  Ga.  236.    A  bond  signed 

mutually  waived  any  approval  of  the  by  only  one  defendant  and  no  security 

court  and  have  made  the  bond  just  as  is  not  good.     Gordon  v,  Robertson,  26 

effective  as  if  the  statute  had  been  con-  Ga.  410. 

formed   to    with    technical    accuracy.  An  Attorney  at  Law  or  in  fact  may 

Smock  V.  Harrison,  74  Ind.  348.  sign  the  name  of  his  principal  to  the 

1.  The  appellant,   except  as  other-  appeal  bond.    Ga.  Code  (1895),  §  4459. 
wise  provided  in  the  code,  shall,  pre- 
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Pom  No.  4605.1 

Before  Abraham  Kent,  Justice  of  the  Peace  in  and  for Pre- 
cinct, Kif^  County,  State  of  Washington. 

>>i/iZ?^,  plaintiff,      )  ^0,102, 

^i^wZ;"efendant.i      Appeal  Bond. 

Know  all  men  by  these  presents  (continuing  with  the  usual  cbligatian 
clause  as  in  Farm  No,  4574^  and  then  add:) 

The  conditions  of  the  above  obligation  are  such  that  whereas  in  an 
action  in  the  Justice's  Court  before  Abraham  Kent,  justice  of  the 

peace  in  and  for precinct,  Kit^  county,  state  of  Washington, 

judgment  was  on  the  Jith  day  of  October,  iSP7,  rendered  by  said 
justice  of  said  court,  in  favor  of  John  Doe  and  against  said  Richard 
Roe,  and  whereas  the  said  Richard  Roe  considers  himself  aggrieved 
by  said  judgment  of  the  said  justice  of  the  peace,  and  is  desirous  of 
appealing  therefrom  to  the  Superior  Court  of  the  county  of  King, 
state  of  Washington,  and  whereas  the  said  appellant  claims  a  stay  of 
proceedings,  and  is  desirous  of  staying  the  execution  of  said  judg- 
ment so  appealed  from,  now,  therefore,  if  the  said  appellant  will  pay 
such  judgment,  including  costs,  as  may  be  rendered  against  him  on 
said  appeal,  then  these  presents  shall  be  void;  otherwise  {concluding 
in  the  usucU  manner  as  in  Form  No,  4574,  with  signatures  and  seals,) 
{Justification  of  sureties,'^ 

Approved  by  me  this  Jith  day  of  October^  i8P7. 

Abraham  Kent,  Justice  of  the  Peace 
in  and  for Precinct,  King  County,  Washington.^ 

8.  For  Costs.^ 

In  many  states  provision  is  made  for  certain  appeal  bonds  merely 
to  secure  costs.  In  such  cases,  unless  otherwise  prescribed,  the 
bond  may  be  readily  drawn  by  using  as  a  model  the  general  form 
given  supra,^  wording  the  condition  in  each  instance  to  conform  to 
the  language  of  the  statute  requiring  the  cost  bond.* 

1.  If  a  stay  of  proceedings  be  claimed  6.  A1ah>!n>.  —  To  supreme  court,  gen- 
a  bond  or  undertaking  shall  be  exe-  erally.  Civ.  Code  (1886),  §  3622.  See 
cnted  on  the  part  of  the  appellant,  with     Form  No.  4606,  infra, 

two  or  more  sureties,  in  a  sum  equal  to  On  appeal  from  order  appointing  re- 

twice  the  amount  of  the  judgment  and  ceiver.     Civ.  Code  (1886),  §  3628. 

costs,  to  the  effect  that  the  appellant  In   contested    election    cases.      Civ. 

will    pay    such    judgment,    including  Code  (1886),   §  433.     The  penalty  in 

costs,  as  may  be  rendered  against  him  such  a  case  must  not  exceed  one  thou- 

on    the    appeal.      Hill's    Anno.    Stat,  sand  dollars. 

Wash.   (189 1),   X631.     Consult  annota-  In  action  for  forfeiture  of  charter, 

tions  to  Form  No,  4574,  tupra.  Civ.  Code  (1886),  g  3183. 

2.  Sec  the  title  Justification  of  From  probate  court.  Civ.  Code 
Sureties.  (1886),  §  3647. 

8.  To   be  Approred    by    the   justice.        From  jury  assessment  in  the  matter 
Hill's  Anno.  Sut.  Wash.  (1891),  163 1.       of   public    roads.     Civ.    Code    (1886), 
4.  Consult  also  the  title  Costs.  §  1394. 

0.  See  supra^  Form  No.  4549*  From  assessment  of  damages  in  the 
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matter  of    the    erection  of   dams  for  Mimnh inutile  —  From  district  court 

mills,  etc.     Civ.  Code  (1886),  ^  3206.  to  superior  court.     Laws  (1893),  c.  396, 

Arisom.  —  To  supreme   court.    Rev.  §25.     From  clerk  on  taxation  of  costs. 

Stat.  (1887),  $  860.     This  section  applies  Pub.  Stat.  (1887),  c.  198,  $  26.    See  Form 

also    to    proceedings    on    error.      See  No.  4607,  infra. 

Form  No.  4567,  supra,  Wifthlgan.  —  From  commissioners  for 

Colorado.  —  Cost  bond  distinguished  allowance  for  claims  to  circuit  court, 

from    supersedeas  bond.     See   supra.  How.  Anno.  Stat.  (1882),  §  5908. 

p.  867,  note  I.  From  determination  of  jury  to  circuit 

IMstriet  of  Oolvmhia.  —  In    all    cases  court  in    cases   of  appropriations  for 

appealed  to  the  court  of  appeals  of  the  water  works.     How.  Anno.  Stat.  (1882), 

District  of  Columbia    appellant  shall  §    3100.'      Compare    also    How.   Anno, 

give  bond,  to  be  approved  by  one  of  Stat.  (1882),  ^  2685. 

the  justices  of  said  court,  conditioned  From  justice  of  the  peace  to  circuit 

for  the  successful  prosecution  of  such  court,   generally.     How.   Anno.    Stat, 

appeal,  in  an  amount  sufficient  to  cover  (Supp.  1890),  ^  7000.     In  garnishment 

the  costs  of  the  case,  or  he  may  deposit  proceedings.     How.  Anno.  Stat.  (Supp. 

in  said  clerk's  office,  with  the  approval  1890),    §§   8055-8057.     In    animal   im- 

of  one  of  the  justices  of  the  supreme  pounding  cases.      How.    Anno.   Stat, 

court,  a  sum  of  money  reasonably  suf-  (1882),  g  3073. 

ficient  to  cover  such  costs.     Rev.  Rules  From  probate  judge  to  circuit  court, 

of  Ct.  of  App.  No.  X.,  g  3.    See  Form  How.  Anno.  Stat.  (1882),  §  6780. 

No.  4575,  supra.  From  school  inspectors  to  township 

Ludiana.  —  Whenever  it  shall  be  made  board.     How.  Anno.  Stat.  (Supp.  1890), 

to  appear,  by  record  or  by  affidavit,  that  §  5130.     See  Form  No.  4551,  supra. 

appellant  is  a  nonresident  of  the  state,  Mlimaiota. — Appeal  to  supreme  court, 

security  for  costs  will  be  reouired  of  generally.     Minn.  Stat.  (i894),'§  6141. 

him.     kules    of    App.    Ct.    XXXIV.;  In  election  contest  case.     Stat.  (1894), 

Rules    of    Supreme    Ct.   XXXV.     See  g  192.     See  Form  No.  4569,  supra. 

Form  No.  4557,  supra.  To  district  court  from  county  com- 

Iowa. — Generally.  Miller's  Rev.  Code  missioners.     Laws  1895,  c.  54. 

(i883),   g  3210.     See   Form   No.   4568,  From  assessment  for  making  public 

supra.  improvements  in  certain  cities.     Laws 

From  board  of  supervisors  to  circuit  (1895),  c.  228,  §  21. 

court  by  petitioner  for  highway.     Mil-  From  township  board.     Stat.   (1894), 

ler's  Rev.  Code  (1888),  §  960.  g  1492. 

I.  —  From  milldam  commission-  From    town    supervisors    or  county 


ers  to  district  court.     Gen.  Stat.  (1889),  commissioners  in  road  matters.     Laws 

g  3824.     See  Form  No.  4602,  supra.  1895,  c.  54. 

From  county  commissioners  to  dis-  From  drainage  commissioners.     Stat, 

trict  court.     Gen.  Sut.  (1889),  §  1649.  (1894),  g  7765* 

Kentuoky.  —  Appellant    may    be    re-  ¥iiriitfirpl.  —  To      supreme      court. 

quired   to   give  security   for  costs  as  Laws(i896),c.  90,  am^n^int^  Anno.  Code 

plaintiffs  in  civil  actions  are  required.  (1892),  g  48. 

Bullitt's  Civ.  Code  (1895),  g  744.     Con-  From  justice,  mayor  or  police  justice 

suit  gg  616-62Z  relating  to  security  for  to  circuit  court.     Anno.    Code  (1892), 

costs.     See  Form  No.  4558,  supra,  g  87.     See  Form  No.  4552,  supra. 

To  circuit  court  in  contested  election  XiHOiixi.  —  From    assignee    for    the 

case.     Barb.  &  C.  Stat.  (1894),  g  1539.  benefit  of  creditors  to  circuit  court.  Rev. 

Louisiana.  —  To  supreme  court.  Rules  Stat.  (1889),  §447.     See  Form  No.  4591, 

of  Supreme  Ct.  II.,  g^  i,  2.  supra. 

Xaine.  —  From  probate  judge  to  su-  Vehraaka.  —  To  supreme  court.     Su- 
preme court.     Rev.  Stat.,  c.  63,  g  24.  preme  Cl  Rules  No.  13,  58  N.  W.  Rep. 

Appellant,  if  an  heir  at  law  or  a  cred-  v.    See  Form  No.  4600,  supra. 

itor  other  than  the  claimant,  on  appeal  Vow  Xoxioo.  —  From  board  of  county 

from  commissioners  of  insolvency,  shall  commissioners  to  district  court.     Comp. 

file  in  the  probate  office  a  bond  to  the  Laws  ^1884),  g  353. 

claimant,  with  sureties,  to  the  satisfac-  Ohio.  —  From  county  commissioners 

tion  of  the  judge  for  the  payment  of  all  to  probate  court,  in  matters   relating 

costs  awarded  against  him.     Rev.  Stat,  to  construction  of  ditches.     Rev.  Stat. 

(1883),  c.  66,  g  12.    See  Form  No.  4673,  (1894),  g  4463.     In  matters  relating  to 

tn/ra.  removal  of  drift.     Rev.  Stat.  (1894),  g 
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FomNo.  4606.^ 

The  State  of  Alabama, )  Security  for  Costs  of  Appeal  to  Supreme 
Jefferson  County,      j  Court 

j0hnDoeyy\sixiit\fty      ) 

against  >  Circuit  Court 

Richard  RaCy  defendant  \ 

We  hereby  acknowleage  ourselves  security  for  costs  of  appeal  to 
Suprenu  Court  in  the  above  case,  returnable  to  the  present  term 
thereof.  And  for  the  payment  of  the  above  bond,  we  hereby  waive 
our  right  of  exemption  to  personal  property  under  the  Constitution 
and  Laws  of  the  State  of  Alabama. 

John  Doe, 
William  Johnson, 
Alexander  Wilson. 
Thonuis  Strong, 
Taken  and  approved  the  1st  day  oljuly,  i8P7. 

Calvin  Clark,  Clerk. 

4575.    In  matters  relating  to  state  roads,  of  an  office.    State  v,  Wright,  5  Heisk. 

Rev.  Sut.  (1894)*  g  4627.     In  matters  (Tenn.)  612. 

relating  to  county  roads.     Rev.  Stat.  But  a  bond  for  costs  only  is  not  suffi- 

(1894),  §  4689.     See  Form  No.  4577,  cient  on  an  appeal  from  a  decree  for  a 

jypra,  recovery.     Davis ».  Jackson,  39  (Tenn. 

Minors,  idiots,  lunatics  or  their  guar-  1897),  S.  W.  Rep.  1067. 

dians  may  appeal  without  giving  bond  T«zas.  —  To  court  of  civil  appeals, 

as  required  by  §  4689,  Rev.  Stat.  (1894).  Rev.  Stat.  (1895),  art.  1400.    See  Form 

From  township  trustees  to  probate  No.  4571,  supra, 
•court,  in  matters  relating  to  compensa-  Ysnuont.  —  From  court  of  insolvency 
tion  for  materials  appropriated  to  pub-  to  county  court,  in  the  matter  of  assign- 
lie  use,  etc.     Rev.  Stat.  (1894),  §  1484.  ment.     Stat.  (1894),  §  2087.     See  Form 
In  matters  relating  to  township  ditches.  No.  4678,  infra. 

Rev.  Stat.  (1894),  §4533.     In  road  cases.  Appeal   from  court  of  chancery  to 

Rev.  Stat.  (1894),  §  4697.  supreme  court,  by  husband  with  respect 

From  common  pleas  to  circuit  court,  to  the  rights  of  a  married  woman.  Stat. 

Rev.  Stat.  (1894),  §  5230.  (1894),  §  2651. 

iifcuiiftwi^ — To  supreme  court.  Rules  Washington.  —  To    supreme     court, 

of  Pr.  in  Supreme  Cft.  II.  Laws  1893,  c  61,  g  4.     See  Form  No. 

Bhode  Island.  —  From    probate    and  4574,  supra. 

town  councils  to   the  suoreme  court.  To    superior   court    from   board    of 

Oen.  Laws  (1896),  c.  248,  %  i.  countv  commissioners.     Hill's  Anno. 

TtnnsiMe.  — Generally.     Code  (1896),  Stat.  (1891),  §^  298,  1879. 

^  4895,  4897.     On  appeal  in  the  nature  From  a  justice  of  the  peace.     Hill's 

■of  a  writ  of  error  from  chancery  court  Anno.  StaL  (1891),  §1631, 

to  supreme  court,  where  real  estate  is  Wast  Virginia.  —  rrom  justice  of  the 

decreed  to  be  sold,  appellant  must  exe-  peace  to  circuit  court.     (5ode  (1887),  c. 

•cute  a  bond  in  an  amount  sufficient  to  50,   §  164.     Consult  Form   No.   4587, 

pay  the  costs  of  the  cause  in  the  court  supra. 

below  and  to  the  supreme  court.  Tenn.  Wyoming.  —  From  board  of  arbitra- 

Code  (1896),  4897-     See  Form  N0..4561,  tion  to  the  board  of  county  commis- 

-fupra.  sioners.     Rev.  Stat.  (1887),  §  1329. 

JBond  for  costs  only  is  sufficient  upon  Vodoral  Courts.  —  To  the  United  States 

an  appeal  from  a  judgment  on  a  scire  circuit  court  of  appeals.     Rules  of  U.  S. 

facias  to  revive  a  judgment.     Bilbo  v.  Cir.  Ct.  of  App.  (5th  Cir.)  No.  16,  67 

Allen.  4  Heisk.  (Tenn.)  32.     Or  upon  a  Fed.  Rep.  vii;  Adm.   Rules  U.  S.  Cir. 

discretionary  appeal  on  overruling  a  Ct.  of  App.  (2d  Cir.)  No.  2.     These  rules 

demurrer.     Crawford  v.  iEtna  L.  Ins.  also    apply  to  proceedings   on   error. 

Co.,  12  Heisk.  (Tenn.)  154.     Or  upon  an  See  Form  No.  4563,  supra, 

appeal  from  an  action  for  usurpation  1.  No  appeal  can  be  taken  without 
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Know  ft!l  thta  by  these  presents,  thftt  we,  Ri^»f^Roe,'^  as  princi- 
pal, and  Harvey  Fttmmg  and  Thomas  Yaung^^  as  sureties,  all  of  the 
county  of  Suffolk^  in  the  Commonwealth  of  MassAchusetts,  are  held 
and  firmly  bound  unto  JohnD^^  of  the  county  of  Suffolk,  in  the  Com- 
monwealth aforesaid,  in  the  sum  of  one  hundred  and  fifty  dollars,^ 
to  the  payment  of  which  to  XXtt  naid  f\fhnDoe^  well  and  truly  to  be 
made,  we  hereby  jointly  and  severally  bind  ourselves,  our  executors 
and  administrators,  ftrmly  by  these  presents.  Sealed  with  our  seals 
and  dated  this  5th  day  of  October^  t8P7 .♦ 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
said  John  Doe,  at  the  PoHce  Court  of  the  City  of  Chelsea^  held  in  Chel- 
sea,  in  the  county  of  Suffolk  aforesaid,  on  the  J^h  day  of  October,  x8P7, 
recovered  against  the  said  John  Doe  z,  certain  judgment  (Jlere  describe 
the  judgment  in  proper  terms) ;  and  whereas,  the  said  Richard  Roe  has 
appealed  from  said  judgment  to  the  Superior  Court,  to  be  held  at  Bos- 
ton, within  and  for  the  county  of  Suffolk  aforesaid,  on  the  1st  Monday 
of  October,  being  the  4th  day  of  October,  i8P7.  Now,  therefore,  if  the 
said  Richard  Roe  shall  enter  and  prosecute  said  appeal  with  effect,  and 
shall  satisfy  within  thirty  days  of  the  entry  thereof  any  judgment 
which  may  be  entered  against  him  in  the  Superior  Court,  upon  said 
appeal,  for  costs,^  then  this  obligation  shall  be  void,  otherwise  shall 
remain  in  full  force  and  effect. 

giving  bbnd  to  supersede  the  execution  codings  in  municipal  courts  for  the 

on  the  judgment  or  decree,  unless  the  city  of  Boston  and  the  execution  thereof 

appellant  ^ve  security  for  costs  of  such  by  attorneys  of  record,  shall  apply  to 

appeal,  to  be  approved  by  the  clerk,  the  several  municipal,  police  and  dts- 

register  or  judge  of  probate.     Ala.  Civ.  trict    courts     in    the    commonwealth. 

Code  (1886),  §  3622.  Masd.   Pub.  Stat.  (Supp.  1888),   p.  16. 

See  also  sufra^  p.  911,  note  6,  part  c.  95. 

relating  to  Alabama.  8.  Prinoipal  ObUgor  is  the  appellant. 

1.  Mass.    Laws  (1893),  c.  396,  g  25.  Mass.  Laws  1893,  c.  396,  g  25. 

The  bond  should  in  all  respects  conform  8.  With  a  Suwty,  «r  Boxvtlat,  to  be  ap- 

strictly  to  the  requirements  prescribed  proved  by  the  adverse  party,  or  by  the 

bv  the  statute.     Warner  v.  Howard,  121  justice  or  clerk.     Mass.  Laws  (1893),  c. 

Mass.  82.     But  the  bond  will  be  suffi-  396,  §  25.     A  bond  without  a  surety  is 

cient  if  the  substantial  meaning  of  the  not  sufficient.     Henderson  v,  Benson, 

statute  is  expressed.    Shaw  v.  Mclntier,  141  Mass.  218. 

5  Allen  (Mass.)  423;   Martin  v.  Camp-  4.  Obligee  is  the  adverse  party.   Mass. 

bell,  120  Mass.  126.  Laws  (1893),  c.  396,  §  25. 

A  bond  without  a  date,  and  neither  6.  Penalty  in  a  reasonable  sum.  to  be 

approved  by  the  adverse  party  or  by  fixed  by  the  justice  or  the  clerk,  or  ap. 

the    justice,   and   not  stating   against  proved  by  the  adverse  party.     Mass. 

whom  the  judgment  was  rendered  and  Laws  (1893),  c.  396,  §  25.     The   bond 

when  it  was  rendered,  or  the  amount  should  name  a  specific  sum  as  penalty, 

thereof,  does  not  comply  with  the  re-  Warner  v.  Howard,  121  Mass.  82. 

quirements  of  the  statute.     Putnam  v.  6.  Conditioned  to  enter  and  prosecute 

Boyer,  140  Mass.  235.  his  appeal  with   effect,  and  to  satisfy 

The  bond  on  appeal  from  municipal,  within  thirty  days  of  the  entry  thereof 

police  and  district  courts,  and  trial  jus-  any  judgment  for  costs  which  may  be 

tices  to  the  superior  court,  must  con-  entered  against   him   in   the  superior 

form  to  the  provisions  of  Mass.  Pub.  court    on    said    appeal.     Mass.    Laws 

Stat.  (Supp.  1888),  c.  384,  §  5.  (1893),  c.  396,  §  25.     The  insertion  in  a 

The  provisions  of  the   Mass.   Pub.  bond  of  a  condition  not  warranted  by 

Stat.  (1882),  c.  154,  §  52,  relating  to  the  law,   renders    it    void.      Newcomb   v, 

filing  of  bonds  by  appellant  in  civil  pro-  Worster,  7  Allen  (Mass.)  198. 
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Richard  Roe}-  (seal' 
Huroey  FUmng.  (seal 
Thomas  Young.      {sbal^ 

Fonn  No.  4608.* 

No    io«  3    "^"SiSr    \   ^"^  ^''^""'^^  ^^^^^'  Freestone  County,  Texas. 
•  RtTf^Roe.  \  Term,  A.  D.  x8P7. 

Whereas,  in  the  above  numbered  and  entitled  cause,  pending  in 
the  District  Court  of  Freestone  County,  Texas,  and  at  a  regular  term 
of  said  court,  to  wit:  On  the  9th  day  of  October ^  A.  D.  i897,  the 
said /ohn  Doe  recovered  judgment  against  the  said  Richard  Roe  for 
the  sum  of  one  thousand  doW^Ts^  from  which  judgment  the  said  Richard 
Roe  has  taken  an  appeal  to  our  court  of  civil  appeals  for  the  Jlrst 
supreme  judicial  district  of  the  State  of  Texas:  ^ 

Now,  therefore,  we,  the  said  Richard  Roe,^  as  principal,  and 
Harvey  Fleming  and  Thomas  Young^^  as  sureties,  acknowledge  our- 
selves bound  to  pay  ^  to  the  said  JohnDoe^  the  sum  of  three  hundred 

1.  filgiifttvre.  —  Attorney  of  record  of  appeal  or  writ  of  error  taken  by  them 

the  appellant  may  execute  such  bond  in  their  fiduciary  capacity.    Tex.  Rev. 

sn   his  behalf.     Mass.   Laws  (1893),  c.  Stat.  (1895),  arts.  1407,  1408.     A  city 

396,  §  25.  need  not  give  an  appeal  bond.    Vernon 

A  bond   was  held   to  comply  suffi-  v.  Montgomery,  (Tex.  Civ.  App.  1895) 

ciently  with  the  statute,  which  was  pur-  33  S.  W.  Rep.  606. 

ported  to  be  made  by  *'  Mary  D'upais/'  6.  flnrttiM,  see  supra^  p.  838,  note  i. 

but  drd  not  recite  the  name  of  a  surety,  With  two  or  more  good  and  sufficient 

and  which  was  signed  by  a  surety  and  sureties.     Tex.  Rev.  Stat.  (1895),  art. 

by  ''Mary  J.  Dupuy,*'  and  sealed  by  1400.     The  person  who  approves  the 

each.     Gnez  v.  Dupuis,  152  Mass.  454.  bond    cannot    be    a    surety    thereon. 

8.  Tex.  Rev.  Stat.  (1895),  art.  1400.  Jourdan  v.  Chandler,  37  Tex.  55. 

A  Mars  Olnloal  Imr  will  not  vitiate  7.  "  We  Adknowledg*  OazMlV!ef  to  Owe 

an  appeal  bond,  the  context  clearly  in-  and   be  indebted   to,"  etc.,  imports  a 

dicating   the   intention   of   the    party,  sufficient  obligation  to  pay.     Lewis  v. 

Wallace  v.  Dart,  (Tex.  Civ.  App.  1895)  Sproles,  (Tex.  Civ.  App.  1894)  28  S.  W. 

32  S.  W.  Rep.  239.  Rep.  94. 

3,  See  supra,  p.  874,  note  5.  8.  ObUgee,  see  supra,  p.  839,  note  I. 

A»  As  to  the  description  of  the  judg-  Payable   to  appeUee  or  defendant   in 

ment,  order  or  decree  appealed  from,  error,  as  the  case  may  be.     Tex.  Rev. 

see  supra,  p.  841,  note  i.     The  bond  is  Stat.  (1895),  art.  1400.     The  bond  must 

sufficient  in  describing  the  judgment  be  made  payable  to  all  the  parties  ad- 

correctly,  giving  the  style  and  number  versely  interested.     Packeniust/.  Petri, 

of  the  case,  the  names  of  the  parties,  (Tex.  Civ.  App.   1895)  29  S.  W.   Rep. 

and  the  date  of  the  judgment,  even  1095. 

though  it  states  incorrectly  the  amount  Where,  in  garnishment  proceedings, 
thereof.  San  Antonio,  etc.,  R.  Co.  v.  judgment  is  rendered  against  both  de- 
Sale,  (Tex.  Civ.  App.  1895)  31  S.  W.  fendant  and  garnishee  with  the  pro- 
Rep.  325.  vision    that    the    satisfaction    of    the 

6.  Primoipal  Obligor,  see  j«(/ra,  p.  836,  judgment    against    defendant    should 

note  4.     Appellant  or  plaintiff  in  error,  also  satisfy  that  against  the  garnishee, 

as    the    case    may   be,    shall    execute  defendant's   appeal    bond,    payable   to 

the  bond.     Tex.  Rev.  Stat.  (1895),  art.  plaintiff  alone,  is  insufficient.     Bauer 

1400.     The  state  of  Texas  shall  not  be  v,  Adkins,  (Tex.  Civ.  App.  1895)  28  S. 

required  to  give  bond  on  any  appeal  or  W.  Rep.  1009. 

writ  of  error  in  any  civil  case.     Nor  An  appeal    bond   by   an   intervenor 

shall     executors,     administrators     or  may  be  given   to   both   plaintiffs  and 

guardians  appointed  by  the  courts  of  defendants.     Greenwade  v.  Smith,  57 

Texas  be  required  to  give  bond  on  any  Tex.  X95. 
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dollars;^  conditioned,  that  the  said  ^xVA^iri/ i?<7^  shall  prosecute  his 
appeal  with  effect,  and  shall  pay  all  the  costs  which  have  accrued  in 
the  court  below,  or  which  may  accrue  in  the  Appellate  Courts.* 
Witness,  our  hands,  this  9th  day  of  October^  A.  D.  i8P7. 

Rkhard  Roe^ 
Harvey  Fleming, 
Thomas  Young, 
I  fix  the  probable  amount  of  the  costs  of  this  suit,  in  the  court  of 
civil  appeals,  the  supreme  court  and  the  court  below,  at  $150.00^  and 
this  bond  is  approved  the  9th  day  of  October^  A.  D.  i8P7. 

Calvin  Clark^  Clerk, 
District  Court,  Freestone  County,  Texas. 

By  Daniel  Clark^  Deputy.* 

IL  BOND  OF  PLAINTIFF  IN  ERROR.^ 

In  Futch  V.  Palmer,  ii  Tex.   Civ.  dered  against '*  it"  is  sufficient,  though 

App.  191,  an  appeal  bond  was  sufficient  the  pronoun  "  him  "  and  **  his  "  would 

to  give  the  appellate  court  jurisdiction  have  been  more  proper.   Wood  v.  Gam- 

which  was  made  payable  to  the  plain-  ble,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 

tiff  and  the  corporation,  and  also  to  the  368. 

deceased  director,  his  heirs  and  repre-  To  "  prosecute  an  appeal  to  effect  or 

sentatives,    the    action    having    been  pay"   sufficiently   complies    with    the 

against  a  corporation  and  its  directors,  statute  requiring  **  to  prosecute  an  ap- 

one  of  whom  died  before  judgment,  peal  to  effect  and  pay.      Southern  Pac. 

and  the  appeal  was  taken  by  the  other  R.  Co.  v.  Stanley,  76  Tex.  418. 

directors.  8.  8«al.  —  Where  a  bond   is  not  re- 

An  appeal  bond  payable  to  "John  quired   to  be  sealed,  an  appeal  bond 

Doe,  or  to  John  Doe  and  Samuel  Short,  need   not  be,  as  in  Texas.     Boney  9. 

should  it  be  held  that  Samuel  Short  is  Waterhouse,    35    Tex.    180.      Private 

still  a  party  to  the  suit,"  is  not  open  to  seals  and  scrolls  are  dispensed  with, 

the  objection  that  the  bond  was  payable  Tex.  Rev.  Stat.  (1895),  §  4862. 

to  John  Doe  only.    Welge  v.  Jackson,  4.  As  to  the  Approval  of  the  bond,  see 

(Tex.  Civ.  App.  1895)32  S.  W.  Rep.  371.  supra^  p.  841,  note  7,     To  be  approved 

1.  Amount  of  Penalty^  see  supra^  p.  by  the  clerk,  who  shall  approve  the 
839,  note  2.  In  a  sum  at  least  double  sureties  and  fix  the  amount  of  the 
the  probable  amount  of  the  costs  of  penalty.  Tex.  Rev.  Stat.  (1895),  art. 
the  suit  in  the  court  of  civil  appeals,  1400.  An  appeal  bond  need  not  be  ap- 
supreme  court  or  the  court  below,  proved  in  writing  till  after  trial.  Roe 
Tex.  Rev.  Stat.  (1895),  art.  1400.  v.  Bridges,  (Tex.  Civ.  App.  1895)  31 

On  Appeal  to  the  Court  of  Civil  Appeals  S.  W.  Rep.  317. 

a  bond  in  the  amount  of  $53.08  in  ex-  Clerk  a  Ikrty  to   the  Aotion.  —  The 

cess  of  double  the  amount  of  the  costs  Texas  statute    providing    that    where 

in  the  trial  court,  is   insufficient.     It  the  clerk  of  a  district  court  is  a  party 

should  be  for  double  the  probable  costs  to  the  action  in  such  court  the  district 

of  the  court  of  civil  appeals  and  the  judge  shall  appoint  a  clerk  pro  tem.^ 

supreme  court.     Cowen  v,  Bloomburg,  who  shall  perform  the  duties  of  the 

(Tex.  Civ.  App.  1897)  39  S.  W.  Rep.  947.  clerk  in  regard  to  such  suit,  disqualifies 

2.  ConditioBod  that  such  appellant  or  the  clerk  from  acting  as  clerk  in  the 
plaintiff  in  error  shall  prosecute  his  action;  and  if,  while  a  party  on  appeal, 
appeal  or  writ  of  error  with  effect,  and  he  prepares  and  certifies  the  transcript, 
shall  pay  all  costs  which  have  accrued  and  approves  and  files  the  appeal  bond, 
in  the  court  below,  and  which  may  the  appeal  will  be  dismissed.  Womack 
accrue  in  the  court  of  civil  appeals  and  v.  Stokes,  9  Tex.  Civ.  App.  592. 

the  supreme  court.    Tex.  Rev.   Stat.  6.  Error  Bonds  under  statutes  provid- 

(1895),  art.  1400.  ing  for  a  review  by  a  writ  of  error  only. 

An  appeal  bond  reciting  that  the  ap-  or  where  such  bonds,  by  statute,  differ 

pellant  should  prosecute  *Mts"  appeal  materially  from  appeal  bonds,  will  be 

to  effect  and  satisfy  the  judgment  ren-  given  under  this  subdivision. 
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1.  In  General.^ 

Pom  No,  4609. 

Know  all  men  by  these  presents,  that  we,  {nanu  of  principal  obligor)^ 
as  principal,  and  {names  of  5ureiies\^  sureties,  all  of  the  county  of 
{name  of  county)  and  state  of  {name  of  stately  are  held  and  firmly 
bound  unto  {name  of  obligee\^  of  the  county  of  {name  of  county)  and 
state  of  {name  of  stcUeX  in  the  sum  of  {amount  of  penalty)^  dollars, 
lawful  money  of  the  United  States,  for  the  payment  of  which  well 
and  truly  to  be  made  we  bind  ourselves,  our  heirs,  executors  and 
administrators  jointly,  severally  and  firmly  by  these  presents.  Sealed 
with  our  seals  and  dated  this  11th  day  of  October ^  \W1, 

Under  statutes  providing  for  review  Tennessee,  —  Code    (1896),   §§    4911, 

both  by  appeal  and  by  writ  of  error,  4914. 

ordinarily,    the  provisions   relating  to  Texas,  —  Plaintiff  in  error,  on  error 

the  error  bonds  are  either  the  same  as,  from  district  court  to  court  of  civil  ap- 

or  in  all  material  respects  similar  to,  peals,  must,  at  the  time  of  filing  petition 

the  provisions  relating  to  appeal  bonds;  xor  error,  file  with  the  clerk  a  writ  of 

so  that  in  such  cases  the  error  bond  error  bond  or  aflldavit  in  lieu   thereof, 

may  readily   be  drawn    by    using    as  Tex.  Rev.  Stat.  (1895),  art.    1392.     %tt 

models  Forms  Nos.  4550  to  4608,  given  Form  No.  4608,  supra, 

in  subdivision  I.,  supra,  2.  Neither  the  venue  nor  the  title  of 

1.  Florida.  —  Writ  of  Error  firom  Jnstioe  the  court  and  cause  is  ordinarily  neces- 

of  the  Peaoe  courts  shall  be  governed  in  sary;    but    the    caption,    when    used, 

all  respects  by  the  provisions  relating  to  shoiild  conform  to  the  style  of  the  par-, 

writs  of  error  in  c.  25,  tit.  i,  2d  div.  of  ticular  jurisdiction, 

this  revision.    Fla.  Rev.  Stat.  (1892),  §  8.  Prindpal     Obligor.  —  Plaintiff     ia 

1631.     Consequently,  the  bond,  to  stay  error.     Mill's  Anno.  Code  Colo.  (1896), 

proceedings   will   be   made  subject   to  g  402;    Starr.    &  C.    Anno.    Stat.    IlL 

the  same  provisions  and  conditions  as  (1896),  p.  3094,  par.  68;  Miller's  Iowa 

prescribed  in  Fla.  Rev.  Sut.  (1892),  g  Rev.   Code    (1888),  §  4652;  Md.   Pub. 

1272.     See  Form  No.  4610,  infra.  Gen.  Laws,  art.  5,  §  51;  N.  Mex.  Comp. 


Tennanee  —  From  Judgment  of  County  Laws  (1884),  §  2194;  Tenn.  Code  (1896), 

Goart   to   Girooit    Court.  —  Tenn.    Code  g  4920;    Tex.    Rev.    Stat.  (1895),  arts. 

(1896),  §  4911.     And  the  bond  required  1392, 1400, 1404;  Va.  Code  (1887),  §  3456. 

on  the  part  of  the  applicant  for  the  writ  Plaintiff  in  error  or  some  one  for 

is  the  same  as  that  required  in  cases  of  him.      Me.   Rev.   Stat.    (1883),  c.    I02« 

ordinary  appeals  elsewhere  in  the  code  §  2;  Mass.  Pub.  Stat.  (1882),  c.  187;  §  5; 

provided  for.      Tenn.    Code   (1896),   §  N.   Mex.   Comp.   Laws  (1884),  §  2194; 

4920.     See  Form  No.  4561,  supra,  Va.  Code  (1887),  g  3470;  W.  Va.  Code 

Seonrity  for  Cooti —  Colorado.  — Upon  (1887),  c.  135,  §  14. 

the  suing  out  a  writ  of  error  from  the  Plaintiff  in   error,   or  his  agent  or 

supreme  court,  a  nonresident   of  the  attorney.      Mill's   Anno.    Code    Colo, 

state  must  give  security  for  costs.  ^  The  (1896),  g  406^7. 

filing  of  a  bond  for  a  supersedeas  is  not  Parties  united  in  interest,     i  Encyc 

sufficient  for  this  purpose,  as  it  is  in  no  of  PI.  and  Pr.  968. 

sense  a  security  for  costs.     Filley  v.  4.  Snretlof.  —  Consult  p.  838,  note  i, 

Cody,  3  Colo.  221.  supra. 

Illinois,  —  Upon    filing    an    affidavit  6.   Obligoo.  —  Defendant     in     error* 

that  any  plaintiff  in  error  is  not  a  rest-  Mills'  Anno.  Code  Colo.  (1896),  ^  402. 

dent  of  the  state,  and  that  no  bond  for  406^7 ;   Me.    Rev.   Stat.    (1883),   c.   lOO, 

costs  has  been  filed,  a  rule  will  be  en-  g  a ;  Md.  Pub.  G^n,  Laws  (1894),  art* 

tered  against  him,  of  which  he  shall  5.  g  5x;  Mass.  Pub.  Stat.  (1887),  c.  187, 

take  notice,  to  show  cause  why  the  writ  g  5;  Tex.  Rev.  Stat.  (1895),  arts.  1400^ 

should  not  be  dismissed.     Rules  of  Pr.  1404. 

of  App.  Ct.  111.,  Rule  18;  Rules  of  Pr.  6.  Pinalty.— Coosult  p.  839,  note  a^ 

of  Supreme  Ct.  of  III.,  Rule  25.  supra. 
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The  condition  of  the  above  obligation  is  such  that,  whereas,  the 
said  (name  of  obligee)  did  recover  a  judgment  (or  decree)  against  the 
above  bounden  (name  of  prineipai  obHgor)  {Here  describe  the  decree^ 
judgment  or  order  in  proper  terms  ^  including  the  date  of  rendition  of  judg- 
ment and  amount  of  sams\^  from  which  said  judgment  (or  decree)  the 
said  named  principal  ooligor  has  prosecuted  a  writ  of  error  to  the 
(name  of  couri\  Court  of  said  state. 

Now,  therefore,  if  (Here  set  out  the  condition  of  the  bond)^^  then  the 
above  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

(Signatures  ^  and  seals  *  of  obl^orsA 

(Acknowledgment.  )*  (JustificcUion  of  Sureties.  )• 

(Approval y 

2.  From  Supreme  Court  or  Court  of  Appeals.* 

TO  CIRCUIT  COURT* — FLORIDA.** 

Form  No.  46x0. 

State  of  Florida,  ) 
County  of  Duval,  J  *^' 

Know  all  men  by  these  presents,  that  we,  The  Florida  RaUmeiy 
and  Navigation  Company ^^^  a  corporation  created,  existing  and  being 

1.  Dmripttott  of  JvdfBMit,  order  or  Mississippi, — Where,   on    a  writ  of 

decree,  see  supra,  p.  841,  note  i.  error  from  the  judgment  of  the  circuit 

8.  OondltioiL  —  Consult  p.  841,  note  court,  a  supersedeas  bond  is  given  as 

3,  supra.    Also  for  the  proper  condl-  the  bond  of  an  executor  and  as  an  in- 

tions  in  particular  instances  see  infra,  dividual,  if  the  judgment  under  the  act 

the  forms  given  in  this  subdivision  (II.)  of  March  24,  1876,  is  affirmed  as  to  the 

of  this  article.  executor,  but  reversed  as  to  the  Individ- 

8.  ttgnatovs.  —  Consult  p.  841,   note  ual,  judgment  should  be  entered  against 

3,  supra.  the  sureties  on  the  bond  for  the  debt, 

4.  ItaL — Consult  p.  841,  note  4,  supra,  damages  and  costs.     Cook  v.  Llgon,  $4 

0.  AdoMwladgiMnt.  —  Consult  p.  841,  Miss.  625,  in  which  the  condition  of  the 

note  5,  supra.  bond  and  the  signatures  of  the  makers 

6.  Juitifloatioii  of  SnretlM. —  Consult  are  set  out  in  full. 

p.  841,  note  6,  supra,  and  the  title  Jus-  Tennessee.  — A  writ  of  error  lies  from 

TiFicATiON  OF  SURETIES.  the  Circuit  court  to  the  supreme  court. 

7.  Approval. —  Consult  p.  841,  note  Tenn.  Code  (1896),  §  4911.  And  the 
7,  supra.  bond  required  on  the  part  of  the  appli- 

8.  To  a  CQiaaoory  Court  a  writ  of  error  cant  for  the  writ  is  the  same  as  that 
lies  from  the  supreme  court.  Tenn.  required  in  cases  of  ordinary  appeals 
Code  (i8q6),  §4911.  And  the  bond  re-  elsewhere  in  the  code  provided  for. 
quired  on  the  part  of  the  applicant  for  Tenn.  Code  (1896),  §  4920.  See  Form 
the  writ  is  the  same  as  that  required  in  No.  4561,  supra. 

cases  of  ordinary  appeals  elsewhere  in  Federal  Courts.  — To  the  circuit  court 

the  code    provided   for.     Tenn.   Code  from  the  United  States  supreme  court 

(1896),  §4920.  See  Form  No.  4561, /«/ra.  or  the  United  States  circuit  court  of 

-  8.  To  the  Otxeuit   Court — Illinois. —  appeals.   The  form  of  the  bond  on  error 

The   bond  required  in  such  cases  is  is  given  in  Form  No.  4563,  supra. 

similar  in  all  material  respects  to  that  10.  Fla.  Rev.  Stat.  (1892),  ^1272. 

required   in   appeals   from   the  circuit  11.  Prinidpal    Obligor.  —  Plaintiff   in 

court  to  the  appellate  or  supreme  court,  error.     Fla.  Rev.  Stat.  (1892).  §  1272. 

Starr,   ft    C.   Anno.   Sut.    111.    (1896),  An  appeal  bond  is  not  good  when  given 

p.    31x4,    par.    89;    p.   3106,   par.   78;  in  the  agent's  own  name.     Savannah, 

p.  3094,  par.  68.     See  supra,  Form  No.  etc.,  R.  Co.  v.  Clark,  23  Fla.  308. 
4555*  and  notes  thereto. 
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under  aqd  bj  virtue  of  i^%  l^^ws  of  the  sUte  of  Florida^  and  B,  S. 
Hensdrng  and  ^.  /.  W^fUi  ^  ^fo  Hold  and  firmly  bound  unto  George  W. 
Webster^  in  the  sum  of  Imeh*  thousand ^o\\2s%  (%12,000)y^  for  the  pay- 
ment whereof  well  and  truly  to  be  made  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents.  Siraed  and  sealed  this  lOik  4ay  of  March^  A.  D.  i897.  The 
condition  of  this  obligation  is  such,  that  whereas,  the  said  George  W. 
IVeMerdid,  on  the  6/A  day  of  AfarcA^  A.  D.  i8P7,  in  the  Circuit  Court 
of  Z>tfra/ county,  Florida,  at  the  called  term  thereof,  in  a  certain  suit 
therein  pending,  wherein  the  said  George  W,  Webster  was  plaintiff, 
and  the  said  The  Florida  Railway  ani  Navigation  Company  was  defend- 
ant, obtain  judgment  against  the  said  The  Florida  Railway  and  Navi- 
gation Company  for  nine  thousand  doMars  (Jlf^^OOG);^  and  whereas,  the 
said  The  Florida  Railway  and  Navigation  Company  is  about  to  sue  out 
a  writ  of  error  for  the  purpose  of  removing  said  judgment  and  said 
suit  for  review  to  the  Supreme  Court  of  the  state  of  Florida,  to  be 
held  at  the  city  of  Tallahassee,  on  9th  day  oi  June^  A.  D.  i8P7;  now, 
if  the  said  The  Florida  Railway  and  Namgation  Company  shall  pay  the 
amount  of  the  judgment,  with  interest  and  costs,  if  the  same  shall 
be  aftrmed  by  the  said  Supreme  Court,*  then  this  obligation  to  be 
void,  else  to  remain  in  full  force  and  virtue. 

Florida  Railway  and  Namgation  Co,       (seal)^ 

1.  ■vratUs.  — With  two  good  and  suffi-  self  for  only  such  a  fractional  part  of 

cient  sureties.      Fla.  Rev.  Stat.  (1892),  the  bond  as  to  aggregate  the  full  sum 

^  1272.  of  the  bond,  the  bond  is  insufficient. 

iji  Attoimef  cannot  be  surety  on  an  Povntz  v.  Reynolds,  37  Fla.  533. 

appeal  bond.    Sedgwick  if.  Dawkins,  15  A  bond  in  excess  of  the  amount  of 

Fla.  572.     But  an  attorney  may  sign  as  the  judgment  is  sufficient.  Montgomery 

principal  on  behalf  of  a  party.     Cun-  v.  Knox,  22  Fla.  575. 

ningham  v.  Tucker,  14  Fla.  251.  4.  Dsioriptloiiof  JudgOMnt. — A  bond  on 

A  HoBiMddmt  of  the  state  of  Florida  appeal  from  a  circuit  court  in  chancery 

is  not  qualified  as  a  surety  on  a  super-  to  supreme  court  must  identify  the  de- 

sedeas  bond  unless  he  owns  sufficient  cree.     Jackson   v.   Relf,   24   rla.    198. 

property  in  the  state.      Poyntz  v.  Rey-  An  identification  in  an  appeal  bond  of 

nolds,  37  Fla.  533.  the  judgment  appealed  from  is  suffi- 

8.  OUigM.  —  Payable  to  defendant  or  cient  if  it  is  certain,  notwithstanding 

adverse  party  as  the  case  may  be.    Fla.  the    description    may    be    inartificial. 

Rev.  Stat.  (1892),  §  1272.  Forbes  v.  Porter,  23  Fla.  47. 

8.  PflOMdty. — In  a  sum  sufficient  to  5.  Oondition.— If  the  plaintiff  in  error 
cover  all  costs  which  may  accrue  in  the  be  the  plaintiff  in  the  court  below,  con- 
prosecution  of  the  writ  when  plaintiff  ditioned  to  pay  the  said  costs  if  the 
m  error  was  plaintiff  below.  But  when  judgment  of  the  court  below  shall  be 
plaintiff  in  error  was  defendant  below,  i^ffirmed;  or,  if  he  be  the  party  in  the 
and  the  judgment  was  a  money  judg-  court  below  against  whom  a  judgment 
ment,  the  penalty  must  be  in  a  sum  has  been  given,  and  the  judgment  be 
sufficient  to  cover  the  amount  for  which  a  money  judgment  conditioned  to  pay 
the  judgment  was  given,  together  with  the  amount  of  the  judgment,  with  in- 
costs;  and  in  cases  of  judgments  in  terest  and  costs,  if  the  same  shall  be 
whole  or  in  part,  other  than  a  money  affirmed  by  the  appellate  court,  but  if 
judgment,  the  penalty  shall  be  deter-  the  judgment  is  in  whole  or  in  part 
mined  by  the  court  below.  Fla.  Rev.  other  than  a  money  judgment,  the 
Stat.  (1892),  §  1272.  condition  of  the  bond  shall  be  deter- 
Under  Fla.  Rev.  Stat.,  §  1272,  re-  mined  by  the  court  below.  Fla.  Rev. 
quiring  a  supersedeas  bond  to  have  two  Stat.  (1892),  g  1272. 
obligors,  a  bond  executed  by  several  6.  8m1. — See  Tanner,  etc.,  Engine  Co. 
sureties,  each  of  whom  obligates  him-  v.  Hall,  22  Fla.  391. 

919  Volume  3. 


4611..  BONDS  AND  UNDERTAKINGS  461 U 

By  JS.  S.  ffennifig^  Prcs't.^  Tseal' 
£,  S.  Hentdng,  (seal 

S,  /.  WaiUs.  (sEAL^ 

Executed  iq  the  presence  of: 

C.  D.  Waiard. 
John  E,  Hartridge, 
Taken  before  and  approved  by  me  this  eleventh  day  of  March^  A.  D. 
i8P7. 

T,  E,  Buckman^ 
Clerk  of  the  Circuit  Court  of  Duval  County,  Fla.* 

TO  CIRCUIT   COURT  —  MICHIGAN.^ 

PonnNo.  46XX. 

(Precedent  In  Busch  v,  Fisher,  89  Mich.  192.) 

{Commencing  ivith  the  usual  obligation  clause ^  the  bond  was  conditioned:) 
Whereas,  an  action  of  replevin  was  brought  in  the  circuit  court 

Jtutifloatioii  of  SoratiM. — Consult  that  sureties    on    said    bond    were    bound 

title.     Bonds,  in  all  cases,  that  are  re-  thereby  as  upon  a  valid  statutory  ap- 

quired  to  be  approved  by  a  justice  of  peal  bond.     Webster  v,  Wailes,  35  Fla. 

the  supreme  court,  will  not  be  approved  267,  overruling  Savannah,  etc.,  R.  Co. 

by  such  justice  unless  the  sureties  on  v,  Clark,  23  Fla.  308.     For  precedents 

the  bond  be  certified  to  be  sufficient  by  of  appeal  bonds  to  the  supreme  court 

a  judge  of  the  circuit  court,  or  satis-  see  Forbes  v.  Porter,  23  Fla.  47;  Mose- 

factory  evidence  accompanies  the  bond  lev  v.  Shepherd,  i  Fla.  182;  Webster  v. 

that  the  sureties  thereon  are  worth  in  Wailes,  35  Fla.  267. 
the  aggregate  a  sum  sufficient  to  cover        Bond  on  Ajipeal  in  Chanoory  for  a  super* 

the  amount  for  which  said  sums  are  sedeas  shall  be  given  as  provided  in 

required   to  be    given    by   law.     Fla.  cases  of  writs  of  error.     Fla.  Rev.  Stat. 

Rules  of  the  Supreme  Ct.,  Rule  10.  (1892),  §  1458.     But  compare  Fla.  Rev. 

1.  Slgnatiiro.  —  An  appeal  bond  ex-  Sut.  (1892),  §  1459,  ^s  to  appeals  from 
ecuted  by  an  agent  should  be  signed  the  appointment  or  removal  of  execu- 
*'  Richard   Roe,   bv  Samuel  Short,  his  tors,  etc. 

attorney  or  agent,'  not  **  Samuel  Short,  For  the    sufficiency  of  amount  and 

agent    for    Richard    Roe,   appellant."  condition    of  a  bond  on  appeal  from 

Savannah,  etc.,  R.  Co.  v.  Clark,  23  Fla.  circuit  court  in  chancery  to  supreme 

308.  court  see  Kilbee  v.  Myrick,  12  Fla.  416. 

2.  Approval. — To  be  approved  by  the  8.  Miohlgaa.  —  No  writ  of  error  shall 

i'udge  or  clerk  of  the  court  below.    Fla.  operate  as  a  stay  in  any  civil  action 

lev.  Stat.  (1892),  g   1272.     As  to  the  unless  the  plaintiff  in  error,  with  two> 

time  of  the  approval  of  the  bond,  see  sufficient    sureties,   or  three  sufficient 

Baars  v.  Creary,  23  Fla.  61.  sureties,  without  the  plaintiff  in  error, 

Under  thoProvlsioiis  of  XoOloUan's  Dig.  shall   give   bond  to  the  defendant  in 

(Fla.),  p.  S40,  §  8,  where  defendant  took  error,  with  condition  that  the  plaintiff 

an  appeal  from  a  money  judgment  at  in  error  shall   prosecute  his  writ  with 

law  against  him,  and  for  the  purpose  effect,  and  shall  pay  and  satisfy  such 

of  said  appeal  filed  a  bond,  with  one  or  judgment  as  shall  be  rendered  against 

more  sureties  in  amount  and  condition  him  thereon.     How.  Anno.  Stat.  Mich, 

as  the  statute  provided,  it  was  a  suffi-  (1882),  §  8679. 

cient  compliance  with  the  statute  to  Issuing  a  writ  of  error  does  not  stay 
effectuate  an  appeal  whether  the  defend-  execution  unless  the  property  bond  is 
ant  himself  did  or  did  not  execute  the  given.  Watson  v.  Kane,  31  Mich.  62; 
bond;  and  where  such  bond  was  so  Douglass  v.  Circuit  Judge,  42  Mich.  495. 
informally  executed  by  the  principal  Tho  BoAoieney  of  tho  SnretlM  in  the 
therein,  or  the  defendant,  in  the  judg-  bond  required  by  §  8679  shall  be  deter- 
ment appealed  from,  that  such  prin-  mined  in  each  case  by  any  justice  of 
jipal  was  not  bound  by  such  bond,  it  the  supreme  court  or  bv  the  judge  of 
was  held  that  notwithstanding  this  the  the  circuit   court    for    the    county  ia 
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for  the  coanty  of  ifarquetit^  Michigan,  wherein  William  C.  Busch 
was  plaintiffy  and  Timothy  NesUr^  Spencer  O.  Fisher^  and  George  Z. 
Burtis  were  defendants;  and — 

WhereaSy  in  said  action  of  replevin  judgment  was  obtained  by  said 
plaintiff  against  said  defendants  Nester  and  Fishery  and  — 

Whereas,  said  cause  was  removed  to  the  Supreme  Court  of  the 
State  by  writ  of  error,  and  is  now  pending  there  for  review;  and  — 

Whereas,  during  the  pendency  of  said  first  action  of  replevin,  a 
second  action  of  replevm  was  brought  by  Spencer  O.  Fisher^  Albert 
A.  Crane^  and  Frederick  Cole  against  the  said  William  C,  Busch^ 
Arthur  Hill,  Eben  N.  BriggSy  and  Edward  R,  McCarty^  in  the  said 
circuit  court  for  the  county  oi  Marquette\  and  — 

Whereas,  said  second  action  of  replevin  was  tried  in  the  said  cir- 
cuit court  on  a  plea  in  abatement,  filed  by  the  said  defendants  in  the 
said  second  action  of  replevin,  and  a  judgment  rendered  in  favor  of 
the  defendants  in  said  action,  quashing  said  second  writ  of  replevin, 
and  directing  a  return  of  the  property  to  said  defendants,  which  last- 
mentioned  action  of  replevin  has  also  been  removed  to  the  said 
Supreme  Court  by  writ  of  error;  and  — 

Whereas,  the  property  replevied  in  each  of  the  two  actions  of 
replevin  mentioned  is  the  same,  and  consists  of  IfiOO^OOO  feet  of 
pine  saw-logs  and  the  lumber  cut  therefrom,  and  described  in  the 
writs  of  replevin  of  said  actions;  and  — 

Whereas,  the  plaintiffs  in  said  last  action  of  replevin  desire  to 
remove  the  lumber  cut  from  said  logs  from  the  jurisdiction  of  the 
said  court,  which  they  have  been  restrained  from  doing  by  the 
injunction  of  the  said  circuit  court  in  chancery;  and  — 

Whereas,  it  is  agreed  between  said  parties  litigant  in  said  action 
of  replevin  that  a  bond  may  be  given  by  the  said  plaintiffs  in  said 
last  action  of  replevin  to  the  said  William  C.  Busch^  one  of  the 
defendants  in  the  said  last  action  of  replevin,  to  take  the  place  of 

which  the  judgment  was  rendered,  or  costs  thereon  in  the  Supreme  Court  of 

by  the  circuit  court  commissioner  for  this  State,  in  case  said  cause  is  ap^ 

such  county.     How.  Anno.  Stat.  Mich,  pealed  to  said  court,  then  this  obliga- 

(xSSs),  %  S^ISo.  tion  shall  be  void;  otherwise  of  full 

Tks  PtBiity  on  the  bond  provided  for  force  and  effect." 
in  §  8679  shall  not  be  less  than  double  And  in  Warner  v.  Cameron,  64  Mich. 
the  amount  of  the  judgment  upon  185,  the  condition  was  this: 
which  the  writ  of  error  was  brought  if  *'  The  condition  of  this  obligation  is 
the  judgment  be  against  the  plaintiff  such  that  if  the  above-named  Reuben 
in  error,  nor  in  any  case  less  than  one  C  SibUy  and  Caroline  L,  Cameron^  im- 
hundred  dollars.  How.  Anno.  Stat,  pleaded  with  Harvey  B.  Hally  as  de- 
Mich.  (1882),  §  8680.  fendants,  and  now  revived  in  the  names 

Oonditloa.  ^  In  Miner  v,  Rodgers,  65  of  the  above-named  obligees  as  com- 

Mich.  225,  the  condition  was  as  follows:  plainants,   shall  pay  all  costs  of  the 

*'  The  condition   of  this  obligation  is  said  IVilHam  A,  Warner,  administrator 

such  that  if  the  above  bounden  Ray-  of  the  estate  of  Mary  Jane   IVarner^ 

ot^/m/ (7/rarr^w  shall  pay  the  judgment  deceased,   Myron  A,    IVarner,   Ernest 

aforesaid,  and  the  costs,  and  interest  IVamer,  Cordon  Adelbert  Warner^  and 

upon  said  judgment  and  costs,  if  the  Carlinda  E,  Oaks,  in  the  matter  of  ap- 

same  shall  not  be  appealed  to  the  Su-  peal  of  said  cause,  without  fraud  or 

preme  Court  of  this  State,  and  if  the  delay,  then  this  obligation  shall  become 

said  Ct Harrow  shall  pay,  or  cause  to  null  and  void;  otherwise  to  remain  in 

be  paid,  any  judgment,  interest  and  full  force  and  virtue.'* 
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the  lumber,  and  to  be  considered  th^  same  ^  thoii];^!^  it  w^re  the 
property  replevied  by  the  respective  parties: 

The  conditions  of  this  obligation  are  such  ^at,  if  the^  Supreme 
Court  shall  affirm  the  decisioa  of  the  said  circuit  court  in  the  said 
second  action  of  replevin,  then  said  Sfencer  O,  J%her^  Albtrt  A. 
Crane,  and  Frederick  Cole  shall  forthwith,  on  said  decision  of  said 
Supreme  Court,  pay  to  said  Wiiliam  C,  Buseh^  his  heirs  or  assigns, 
the  value  of  said  property,  less  any  equitable  defease  which  the  said 
Fisher^  Crane^  atid  Cote^  or  their  vendor,  may  have;  or,  if  the  said 
Supreme  Court  shall  affirm  the  decision  of  said  circuit  court  in  both 
said  actions  of  replevin,  said  Spencer  O,  Fisher,  Alhert  A,  Crane,  and 
Frederick  Cole,  shall  forthwith,  after  such  confirmation,  pay  to  said 
Busck,  his  heirs  or  assigns,  the  value  of  said  lumber,  —  then  this 
obligation  to  be  void ;  otherwise  to  remain  in  full  force  and  virtue. 

\(^Signaiures  and  Secds^ 

TO   CIRCUIT   COURT  —  WEST    VIRGINIA.^ 

Form  No.  4613. 

(Precedent  in  State  v.  Dotts,  31  W.  Va.  890.) 


State  of  West  Virginia,  [  rp       .. 
Ritckie  County.        j"  ^®  ^*^- 


Know  all  men  by  these  presents,  that  we,  Toliver  Dotts  and  Tkomas 
E.  Davis,  are  held  and  firmly  bound  unto  the  State  of  West  Virginia 

1.  W.  Va.  Code  (1887),  c.   135,  §  14.  dinary  appeals  elsewtiort  ia  the  code 

See  also  precedent  in  White  v.  Crump,  provided    for.     Tenn.   Cod*  ( 1896),  § 

19  W.  Va.   585.  4920.     See  supra.  Form  No.  4561. 

To  Olty  OoTirt — //Unois. -^  The  bond  To  Oovrt  of  Appeals  —  Cblaradx  —  To 

IS  like  that  on  writ  of  error  to  the  cir-  stay  proceedings  on  writ  of  error  from 

cuit  court.     See  supra,  p.  849,  note  4.  the  supreme  court  to  the  court  of  ap- 

To  County  Court — Alabama, — For  a  peals,  the  writ  of  error  operates  as  a 

precedent  of  a  bond  on  error  from  the  supersedeas  under  the  same  conditions 

supreme  court  to    the    county  court,  as  in  cases  brought  from  other  courts, 

when  the  latter  court  was  in  existence  Mills'  Anno.    Code  Colo.  (1896),  406^. 

in  that  state,  see  Gibbs  v.  Frost,  4  Ala.  See  supra,  this  note. 

720.  Kentucky.  —  A  supersedeas  bond  on 

Colorado. —  To  stay  proceedings  on  a  writ  of  error  to  the  supreme  court  of 

writ  of  error  from  the  supreme  court  or  the  United  States  to  reverse  a  decree  of 

court  of   appeals,  to  the  county  court,  the  court  of  appeals  of  Kentucky;  for 

the  party  applying  for  such  writ  shall  form  of,  see  Graham  v.  Swigert,  12  B. 

file  a  bond  in  the  office  of  the  clerk  of  Mon.  (Ky.)  523. 

the  supreme  court  with  the  conditions  To     Dif^et     Court  —  Colorado.  —  To 

required  in  cases  of  appeals,  approved  stay  proceedings  on  writ  of  error  from 

by  the  court  or  justice  allowing  such  the  supreme  court  or  court  of  appeals 

order    for  a  supersedeas,  or,  if   such  to  the  district  court,  the  bond  is  subject 

order  shall  direct,  then  by  the  clerk  of  to  the  same  provisions  and  conditions 

some   court  of   record.     Mills*   Anno,  as  in  the  case  of  a  writ  of  error  to  the 

Code   Colo.  (1896),  %  402.     See  supra,  county  court.    Mills'  Anno.  Code  Colo. 

Form  No.  4566.  (1896),   %   402.      See    also    supra,   this 

Tennessee.  —  A  writ  of  error  lies  from  note, 

the  final  judgment  of  a  county  court  to  New  Mexico.  — Plaintiff  in  error,  or 

the  supreme  court.     Tenn.  Code  (1896),  some  responsible  person  for  him,  shall, 

§4911.     And  the  bond  required  on  the  within  three  months  from  the  date  of 

part  of  the  applicant  for  the  writ  is  the  such  judgment  or  determination,  eze- 

same  as  that  required  in  cases  of  or-  cute  a  bond  to  the  adverse  party  in 
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in  the  penal  sum  of  fifteen  hundred  dollars,  for  the  payment  whereof, 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs  and  executors 
and  administrators,  jointly  and  sev«ral)y,  firmly  by  these  presents. 
Sealed  with  our  seals,  and  dated  this  2d  day  of  May^  iSS^,  The 
condition  of  the  above  obligation  is  such  that,  whereas  Toliver 
Doits  has  obtained  from  the  Judges  of  the  Si^preme  Court  of  Appeals 
of  West  Virginia  a  writ  of  error  to  a  judgment  of  the  Circuit  Court 
of  Ritchie  county,  on  the  Bth  day  of  May^  i87P,  in  a  certain  cause 
therein  pending,  in  which  B.  F,  Mitchell^  sheriff  of  Ritchie  county, 
and  administrator  of  Peter  Garrett^  was  plaintiff  and  Toliver  Dotts  ^ 
was  defendant:  Now,  if  said  Toliver  Dotis  shall  well  and  truly  per- 
form and  satisfy  said  judgment  or  any  part  thereof,  proceedings  on 
which  are  stayed,  in  case  the  said  judgment  or  any  part  thereof 
be  affirmed,  or  said  writ  of  error  dismissed,  and  also  pay  all  damages 
and  costs  or  fees  which  may  be  awarded  against  or  incurred  by  him, 
then  the  above  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue. 

Toliver  Doits,         ^ssal^ 
[{AfpravaLy\  Thos.  E.  Davis,     (seal) 

doable  the  amount  of  the  judgment  from  the  appellate  courts  to  the  circuit 
complained  of,  to  be  approved  by  the  court.  Consult  p.  849,  note  4,  supra, 
clerk  of  the  supreme  court,  conditioned  Maine,  —  No  writ  of  error  shall  stay 
for  the  payment  of  such  judgment  and  or  supersede  execution  in  a  civil  action 
all  costs  that  may  be  adjudged,  in  case  unless  the  plaintiff  in  error,  or  some 
such  writ  of  error  shall  be  dismissed  or  person  in  hia  behalf,  gives  bond  to  the 
the  judgment  or  determination  of  the  defendant,  conditioned  that  the  plain- 
district  court  affirmed.  N.  Mex.  Comp.  tiff  shall  prosecute  his  suit  with  effect 
Laws  (1884),  %  2194.  and    satisfy    the    judgment    rendered 

Federal  Courts, — To  the  district  court  therein,  in  such  sum   and  with  such 

from  the  United  States  supreme  court  sureties  as  a  justice  of  the  court,  or  the 

or  the  United  States  circuit  court  of  ap-  clerk  from  whose  office  the  writ  issued, 

peals.    The  form  of  the  bond  on  error  is  approves,   according    to  the    rules  of 

given  in  Form  No.  4563,  supra.  court.     Me.   Rev.   Stat.  (1883),  c.  xoa, 

To  8ap«rior  Govt  —  Colorado,  —  To  g  3.  See  Form  No.  4673,  infra, 
stay  proceedings  on  writ  of  error  from  Massachusetts,  —  A  writ  of  error  to 
the  supreme  court  or  court  of  appeals  to  the  supreme  judicial  court  shall  not 
the  superior  court.  The  bond  is  subject  operate  as  a  stay  unless  plaintiff  in 
to  the  same  provisions  and  conditions  error,  or  some  person  in  his  behalf, 
as  a  writ  of  error  to  the  county  court,  gives  to  the  defendant  in  error,  with 
Mills'  Anno.  Code  Colo.  (1896),  g  40a.  one  or  more  sufficient  sureties,  con- 
See  also  supra^  p.  922,  note  I.  ditioned  that  the  plaintiff  shall  prose- 

Georgia,  —  Plaintiff  in  error,  by  him-  cute  his  suit  to  effect,  and  shall  pay 

self,  his  agent  or  attorney  in  fact  or  at  and  satisfy  such  judgment  as  may  be 

law,  must  give  bond  for  security,  pay-  rendered  thereon.     The  sufficiency  of 

able   to   the  opposite  party,  and  con-  the  sureties  and    the  amount  of  the 

ditioned  for  the  payment  of  the  even-  bond  must  be  determined  by  the  jus- 

tual    condemnation     money,    and    all  tice  of  the  supreme  judicial  court,  or 

subsequent  costs,  which  bond  shall  be  by  the  clerk  from  whose  office  the  writ  is 

attested  and  approved   by  said  clerk,  issued,  according  to  such  general  rules 

Ga.   Code  (1896),   g   5552.     See  supra^  as  the  court  may  from   time  to  time 

Form  No.  4604.  establish.     Mass.  Pub.  Stat.  (1882),  c. 

Illinois,  —  On  writs  of  error  to  the  su-  1S7,  g  5.     See  Form  No.  4607,  supra, 

perior  court  of  Cook  county  from  the  A  bond  executed  by  one  other  than 

supreme  court,  under  Starr  &  C.  Anno,  the  appellant  may  be  good  in  Massa- 

Stat.  111.  (1S96),  p.  31 14,  §  89,  the  bond  chusetts.    Wellesley  v,  Washburn,  156 

required  is  simiuir  in  all  material  re-  Mass.  359. 

spects  to  that  required  in  writs  of  error  Michigan,  — Writs  of  error  to  the  su- 
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III.  UKDERTAKIIIO  OF  APPELLANT  OR  PLAINTIFF  IN  ERROR«^ 

1«  In  General. 

Ponn  No.  4613. 
(Venue  and  title  of  court.) 

^""^ Hcause.-)]'  Undertaking .3 

Whereas  on  the  ith  day  of  October^  i8P7,  in  the  {name  of  court)  a 
judgment  for  decree  or  order)  was  rendered  (or  made)  and  entered  in 
an  action  in  which  John  Doe  was  plaintiff  and  Richard  Roe  was  de- 
fendant, in  favor  of  the  said  John  Doe  and  against  the  said  Richard 
Roe  for  (description  of  judgment^  decree  or  order) ^"^  and  whereas  said 
Richard  Roe  feels  himself  aggrieved  thereby  and  intends  to  appeal 
(or  ha^  appealed)  therefrom  (or  hcLS  filed  his  petition  in  error y  seeking  to 
obtain  a  reversed  thereof )  to  (or  in)  {name  of  court);  Now  therefore^ 
we,  Harvey  Fleming^^  merchant^  residing  at  510  Broadway^  in  the  city 
of  New  Yorky  and  Thomas  Youngy  banker,  residing  at  ^  Park  Row^ 
in  the  city  of  New  York^  do  jointly  and  severally,  pursuant  to  statute 
in  such  case  made  and  provided,  undertake  that  {Here  set  out  the 
condition  of  the  undertaking  in  the  language  of  the  statute).^ 

Dated,  etc.  Harvey  Fleming,"^ 

Thomas  Young. 

{Acknowledgment. )® 

{Justification  of  Sureties,^ 

{Approval.y^ 

2.  To  Supreme  Court  or  Court  of  Appeals.^ 

perior  court  of  Detroit  or  the  superior  6.  Condition,  see  si^ra^  p.  841.  note 

court  of  Grand  Rapids  from   the  su-  2,  and   the   various  forms  infra  this 

preme  court  follow  the  practice  relating  title. 

to  writs  of  error  to  the  circuit  court.  7.  Slgnatnroi,  see  supra^  p.  841,  note 

How.  Anno.  Stat.  Mich.  (1882),  §§  6551,  3,  and   the  various  forms   infra   this 

6580.     See  supra^  Form  No.  461 1.  title. 

1.  Doflnitlon,  — An    undertaking    on  Seal,  see  supra^  p.  841,  note  4.     An 

appeal  is  an  unsealed  promise  in  writ-  undertaking  need  not  be  sealed.    Fisher 

ing.     Anderson's  L.  Diet.  62.  v.  Trevor,  7  Cine.  L.  Bui.  (Ohio)  322. 

§.  Caption,  see  supra^  p.  836,  note  3.  8.  Aeknowlodgmont,  see  supra^  p.  841, 

8.  "  On   appeal/*  or  **  In   error,"  as  note  5. 

the  case  may  be.  9.  JnitUloatlon  of  Bnrotios,  see  snpra^ 

Prindpal  Obligor,  see  supra^  p.  836,  p.  841,  note  6,  and  the  various  forms 

note  4,  and  the  various  forms  infra  infra  this  title, 

this  title.  10.  Approval,  see  supra,  p.  841.  note  7, 

4.  Daiorlptlon  of  Jndgmont,  order  or  and  the  various  forms  infra  this  title, 
decree,  see  supra,  p.  841,  note  i,  and  the  11.  Fodond  Oovrti. — In  all  cases  plaln^ 
various  forms  infra  this  title.  tiff  in  error,  or  appellant,  on  docketing 

5.  Sorotiii,  see  supra^  p.  838,  note  x,  a  case,  shall  enter  into  an  undertakings 
and  the  various  forms  infra  this  title.  to  the  clerk,  with  surety  to  his  satisfac- 

OUiffOO,  see  supra,  p.  83Q,  note  i,  and  tion,  for  the  payment  of  his  fees,  or 

the  vimous  forms  infra  this  title.  otherwise  satisfy  him  in  that  behalf. 

Anurant,  see  supra,  p.  839,  note  2,  and  Rules  U.  S.  Circuit  Ct.  of  App.  5th  Cir«- 

the  various  forms  infra  this  title.  cult,  No.  16;  67  Fed.  Rep.  Vll. 

094  Volume  3. 


4614.  ON  APPEAL  AND  ERROR,  4614. 

a.  From  Appellate  Diylsion  of  Sopreme  Court 

(1)  To  Perfect  Appeal  —  For  Cosxa* 

FonnNo.  46x4.* 

Supreme  Court  of  New  York, 
Appellate  Division,  First  Department. 

John  Doe^  plaintiff, 


Undertaking  on  Appeal. 


respondent, 
against 
Richard  Roe^  defendant, 

appellant.  J 

Whereas,  on  the  lltih  day  of  October^  i8P7,in  the  appellate  division 
of  the  Supreme  Court,  First  Department,  the  above  named  respondent 
recovered  a  judgment  against  the  above  named  appellant  affirming  a 
judgment  against  him  for  two  thousand  dollars  damages  and  one  hun- 
dred and  fifty  dollars  costs,  rendered  against  said  appellant  in  the 
supreme  court  of  the  county  of  New  York  on  the  10th  day  of  Afay^ 
1897.^ 

1.  An  VadtrtAldiig  for  Ooftt  is  neces-  (N.  Y.  Supreme  Ct.)  515;  Tiers  v.  Car- 

sary  in  order  to  make  an  appeal  to  the  nahan,  3  Abb.  Prac.  (N.  Y.  C.  PI.)  60; 

court  of  appeals  eflTectual  for  any  pur-  Taft  v.  Marsily,  14  Civ.  Proc.  Rep.  (N. 

pose.    N.  Y.  Code  Civ.  Proc.,  §  1326;  Y.  Supreme  Cl.)  415. 

Architectural  Iron  Worlcs  v.  Brooklyn,  A  PnrohMor  at  a  Jndiolal  Bale,  who  ap- 

85  N.  Y.  652;  Benedict,  etc.,  Mfg.  Co.  v,  peals  to  the  court  of  appeals  from  an 

Thayer,  82  N.  Y.  610.  order  requiring  him   to  complete  his 

This  undertaking  must  be  given  in  purchase,  cannot  be  required  to  file  any 

addition   to  the  undertaking  given  or  other  security  than  that  prescribed  by 

sum  deposited  in  lieu  thereof  on  ap-  section  1326  of  the  New  York  Code  of 

peal  from  the  special  term.     Mclntyre  Civil  Procedure.     Griswold  v.  Fowler, 

V.   Strong,  2   Civ.  Proc.   Rep.   (N,  Y.  15  Abb.  Prac.  (N.  Y.)  368,  note. 

Super.  Ct.)  36;    Parsons  v.  Travis,  2  8.  If 0  Partionlar  Form. — Theundertak- 

Duer  (N.  Y.)  659;  5  Duer  (N.  Y.)  650.  ing  may  be  in  any  form  which  expresses 

The  court  has  no  power  to  order  that  the  intent  of  the  parties  with  sufficient 
a  sum  deposited  in  lieu  of  an  under-  clearness  to  enable  the  court  to  under- 
taking on  appeal  from  the  special  term  stand  its  meaning.     McElroy  v.  Mum- 
shall  take  the  place  of  the  undertaking  ford,  128  N.  Y.  303. 
required  on  appeal  to  the  court  of  ap-  The  People  of  the  State,  a  state  officer, 

feals.    Mclntyre  v.  Strong,  2  Civ.  Proc.  or  board  of  state  officers,  or  a  board  of 

Lep.  (N.  Y.  Super.  Ct.)  36.  supervisors  of  the  county,  need  give  no 

An  appeal  without  an  undertaking  is  undertaking  or  other  security  on  ap- 

a  nullity,  and  it  may  be  ignored  and  a  peal.     N.  Y.  Code  Civ.  Proc,  §  1313; 

new  appeal  may  be  taken  before  the  Birds.  Rev.  Stat.  (1896),  p.  76,  §  21. 

expiration  of  the  time  therefor.     Kel-  A  Bomestle  or  Xunioipal   Corporation 

sey  V,  Campbell,  38  Barb.  (N.  Y.)  238;  may  or  may  not  be   required  to  give 

Benedict,  etc.,  Mfg.  Co.  v,  Thayer,  82  security  on  appeal.     Seethe  provisions 

N.  Y.  610.  of  the   N.   Y.    Code  of  Civ.    Proc,   § 

On  an  Appeal  firom  an  Order  an  under-  1314;  Birds.  Rev.  Stat.  (1896),  p.   77, 

taking  is  necessary.     Cowdin  v.  Teal,  §  22. 

67  N.  Y.  581.  Consideration.  —  It    is    not  necessary 

On  an  appeal  from  an  order  granting  that  an  undertaking  express  any  con- 

a  new  trial,  the  undertaking  for  costs  sideration  on  its  face.     Thompson  v, 

does  not  stay  proceedings  on  the  order  Blanchard,  3   N.  Y.  335;  Doolittle  v, 

in  the  court  below;  to  obtain  a  stay  a  Dininny,  31  N.  Y.  350;  Seacord  v.  Mor- 

motion  must  be  made  in  the  court  be-  gan,  17  How.  Pr.  (N.  Y.  Supreme  Ct.) 

low.     McMahon  v.  Allen,  22  How.  Pr.  394. 

(N.  Y.  Supreme  Ct.)  193;  Valton  v,  Nat.  8.  Bosorlptlon  of  Judgment.  —  It  is  not 

Loan  Fund  L.  Assur.  Soc,  19  How.  Pr.  the  office  of  the  undertaking  to  show 
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And  the  above  named  appellant  feeling  aggrieved  therebyi  intends 
to  appeal  therefrom  to  the  court  of  appeals  of  the  state  of  New  York: 

Now,  therefore,  we,  John  F^n^  manuf^tciurtr^  residing  at  No.  8J^. 
Fifth  avenue,  in  the  city  of  New  York,^  and  Richard  Den^  merchant^ 
residing  at  No.  54  West  Fifty-first  street,  in  said  citv,  do  jointly  and 
severally,  pursuant  to  the  statute  in  such  case  made  and  provided, 
undertake,  that  the  appellant  will  pay  all  costs*  and  datnages  '  which 
may  be  awarded  against  him  on  the  appeal,  not  exceeding  five  hun- 
dred dollars.* 

Dated  at  New  York  City  the  IMk  day  of  October,  i8P7. 

John  Fen.^ 
Richard  Den, 

{Ackncwiei^ment  and  Justification  of  Sureties,)^ 

(2)  To  Stay  Execution  —  Money  Judgment.^ 

PonB  No.  4615. 

{Proceed  as  in  Form  No,  J^SH  down  to,*  then  addiy 

And  we  do  further  jointly  and  severally  undertake  that  if  the 

the   nature  and  scope  of  the  appeal;  poration,  is  not  equivalent  to  sureties, 

and  the  only  object  of  describing  the  Nichols  v,  MacLean,  7  Civ.  Proc  Rep. 

judgment  therein  is  to  enable  it  to  be  (N.  Y.  Ct.  App.)  132,  96  N.  Y.  458.    See 

identified  as  the  subject  of  the  instru-  also  Gram  v,  Seton,  x  Hall  (N.  Y.)  268. 

ment.    McElroy  v,  Mumford,  128  N.  Y.  5.  JuttitoatisB  9t  furetlM,  see  N.  Y. 

303.  Code  Civ.   Proc,  g  1335;  Birds.  Rev. 

If  the    underuking   describes    the-  Stat.  N.  Y.  (1896),  p.  81,  §  43.     See  also 

judgment   by  a  wrong  date,  the  re-  the  title  Justification  of  Sukkties. 

spondent  may  disregard  it  and  issue  The  sureties  must  justify  in  double 

execution;  he  need  not  move  to  set  it  the  amount  of  the  judgment,  and   to 

aside.     Dinkel  v,  Wehle,  13  Abb.  N.  C.  stay  proceedings  must  also  justify  in 

(N.  Y.  C.  PI.)  478.  double  the  amount  required  as  security 

The  amount  of  the   judgment  ap-  for  costs,  five  hundred  dollars.     NTew- 

pealed   from  should  be  stated  in  the  ton  v.    Harris,   8   Barb.  (N.    Y.)   306; 

undertaking.       Harris    v,   Bennett,   3  Hoppock  v,  Cottrell,  13  How.   Pr.  (N. 

Code  Rep.  (N.  Y.)  23.  Y.  Supreme  Ct.)  461. 

1.  The  residence  of  each  surety  It  is  no  objection  that  the  sureties 
should  be  stated  in  the  undertaking,  justify  in  more  than  twice  the  amount 
N.  Y.  Code  Civ.  Proc,  g  1334;  Blood  specified  therein*  Hill  v,  Burke,  62  N. 
V.  Wilder,  6  How.  Pr.  (N.  Y.)  446.  Y.  iii. 

2.  '*  CkMts."  —  An  undertaking  to  pay  Where  an  Undertaldiig  is  Ovanuiteed  bj 
the  amount  of  the  judgment  and  all  a  Corporation,  respondent  should  be  per- 
damages  awarded  against  the  appel-  mitted  to  examine  the  ofllcers  of  the 
lant,  but  which  makes  no  mention  of  company  as  to  its  ability  to  enter  into 
costs,  is  not  sufficient.  Langley  v.  War-  and  make  the  guaranty.  Hurd  v. 
ner,  i  N.  Y.  606.  Hannibal,   etc.,  R.    Co.,  6   Civ.    Proc. 

3.  "  Damages "  in  an  undertaking  Rep.  (N.  Y.  Supreme  Ct.)  386;  Earle  v. 
means  that  percentage  which  mav  be  Earle,  6  Civ.  Proc.  Rep.  (N.  Y.)  171, 
added  and  interest;  it  does  not  include  note. 

damages  to  be  obtained  on  a  new  trial.  Approval  of  undertaking  not   neces- 

Post  V,  Doremus,  60  N.  Y.  371.  sary  unless  required  by  statute.   Travis 

4.  Stgnatnros  —  Burotioo.  —  The  un-  v.  Travis,  48  Hun  (N.  Y.)  343. 
dertaking  must  be  signed  by  two  6.  Judgment  or  <Mer  Other  thma  fn 
sureties,  and  cannot  be  signed  by  the  Xoneyi  undertaking  to  stay,  must  be 
appellant  himself  as  surety.  Its  suffi-  conditioned  as  directed  in  Birds.  Rev. 
ciency  is  not  made  to  depend  upon  the  Stat.  (1896),  p.  80,  §  36  ets€^, 
approval  of  any  judge  or  ofiicer,  and  7.  The  undertakings  may  be  in  one 
such  approval,  or  a  guaranty  by  a  cor-  instrument,  or  in  different  instruments, 
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judgment  appealed  from,  or  any  part  thereof,  is  affirmed,  or  the 
appeal  is  dismissed,  the  appellant  will  pay  the  sum  recovered  or 
directed  to  be  paid  by  said  judgment,  or  the  patt  thereof  as  to  which 
it  is  affirmed.^ 

{Signatures^  date^  (uknowledgment  and  Justification  of  sureties  as  in 
Form  No.  4549,) 

as  above  indicated,  at  the  option  of  and  the  above  aanred  appellant,  feeling 

the  appellant,   but  there  must  be  at  aggrieved  thereby,  intends  to  appeal 

least  two  sureties,  and  their  residences  therefrom  to  the  Court  of  Appeals: 

must  be  specified.      N.  Y.  Cod^  Civ.  Now,  therefore,  we,  Edward  Burke, 

P^^oc,  §  1334;  Birds.  Rev.  Sut  (1896),  of  No.  ig  State  street,  in  the  city  of 

p.  Bi,  g  42.  New  York,  and    Terence  P,  Smith,  of 

1.  Oiniltioii.  —  To  stay  execution,  ap-  No.  406  East  Fi/ty^first  street,  in  said 

pellant    must  give  a    written   under-  city,  do  hereby,  pursuant  to  the  statute 

taking   to    the  effect  as  indicated  in  in  such  case  made  and  provided,  un- 

this  form.     N.  Y.  Code  Civ.  Proc.,  §  dertake  that  the  said  appellant  irill  pay 

1323;  Birds.   Rev.  Stat.  N.  Y.   (1896),  all  costs  and  damages  which  may  be 

p.  80,  §  35.      Compare  the  precedents  awarded  against  Anthony  J.  OHver  on 

in  Mc&lroy  v,  Mumford,  128  N.  Y.  303;  said  appeal,  not  exceeding  I5O0;  and 

Dunseith  v.  Linke,  10  Daly  (N.  Y.)  364;  do  also  undertake  that  if  the  said  judg- 

Poppenhusen  v.  Seeley,  3  Keyes  (N.  Y.)  ment  so  appealed  from,  or  any  part 

150;  Post  V.  Doremus,  i  Hun  (N.  Y.)  thereof,  be  affirmed,  or  the  appeal  be 

522;   O'Sullivan  v,   Connors,   22  Hun  dismissed,  the  said  appellant  will  pay 

(N.  Y.)  137.  the  amount  directed  to  be  paid  by  the 

The   undertaking    must    secure   the  said  judgment,   or  the  part  of   such 

payment  of  the  original  judgment  as  amount  as  to  which  the  said  judgment 

well  as  that  on  appeal.     Morse  v.  Has-  shall  be  affirmed,  if  it  be  affirmed  only  in 

brouck,  63   How.  Pr.  (N.  Y.  Supreme  part,  and  all  damages  and  costs  which 

Ct.)  84.  shall  be  awarded  against  said  appellant 

An  order  of  affirmance  has  the  same  on  the  said  aippeal. 

effect  as  if    it  expressly  directed  the  Dated  A^<pw  York,  April  ^i,!^'/^- 

payment  of  the  original  judgment,  so  Edioard  Burke,          ^seal) 

far  as  the  liability  of  the  sureties  on  Terence  P,  Smith,      (seal) 

the  undertaking  is  concerned.     N.  Y.  The  court  of  appeals  held  that  even 

Code  Civ.  Proc.,  §  1332;   McElroy  v.  if  it  was  an  irregularity  to  enter  up,  in 

Mumford,  128  N.  Y.  303,  reversing  59  the  judgment  of  affirmance  by  the  gen- 

Huh  (N.  Y.)  173.  eral  term,  the  amount  of  the  judgment 

In  Hill  V.  Burke,  62  N.  Y.  112,  the  below,  it  was  not  available  to  the  .de- 
undertaking  was  ts  follows:  fendants  in  an  action  on  the  undertake 
New   York   Supreme   Court  —  County  ing.     Hill  r.  Burke,  62  N.  Y.  in. 

New  York.  Motion    for    Stay   of    ProeooAings.  — 

Brownlee  Bensel,\       ,,  ^^^«i,i«„    ^^  Where  a  judgment  against  the  elevated 

Respondent,      -nnTal  from  afudir  railroads  of  New  York  city  for  the  re- 

against           \  ftJ^Sf*  jjV.-^;«i  ♦£  covery  of  past  damages,  and  costs,  also 

Anthony  J.Oliver,     "  ,?i.iLfl7l!!Ll«  enjoins    the    further    maintenance    of 

Appellant.]  payment  of  money,  ^j^^.^  structure  in   front  of  plaintiff's 

Whereas,  on  the  8th  day  of  October,  premises  unless  the  defendants  pay  a 

18^,  in  the  Supreme  Court,  held   in  sum  fixed  for  fee  damages  and  interest, 

^iXi^ioty^^zoyxTiXyoi New  York,  Brown-  an  ordinary  undertaking,  given  upon 

lee  Bensel,  the  above  named  respond-  an  appeal  to  the  court  of  appeals,  under 

ent,    recovered    a    judgment    against  §  1327  of  the  Code  of  Civil  Procedure, 

Anthony  J.  Oliver,  the  above  named  ap-  while  sufficient  to  perfect  the  appeal,  is 

pellant,  for  the  sum  of  seven  hundred  insufficient   to  stay  proceedings   upon 

and  ninety-five   dollars    and   six  cents  the  judgment  pending  the  appeal.  The 

^9S'OS)',     and    whereas,    the    General  proper  practice  to  secure  a  stay  is  for 

Term   of   this   court,  after  argument,  the  appellants  to  apply  by  motion  to  the 

affirmed  said  judgment  on  the  i8th  day  appellate  division  to  stay  the  operation 

of  April,  187/,  with  costs,  making  in  all  of  the  judgment  upon  the  giving  of 

the  sum  of  nine  hundred  and  ninety-four  security,  the  amount  of  which  should 

dollars   and  sixty-one   cents  ($99^.^/);  be  adequate  to  cover  the  sums  adjudged 
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b.  From  dreuit  Court' 
(1)  For  Costs  and  Dauaob& 

Form  No.  4616.* 

Circuit  Court,  Walworth  County. 

John  Doe^  plaintiff  and  respondent^    1 

against  > 

Richard Roe^  defendant  and  appellant,  j 

Whereas,  on  the  4th  day  of  October,  A.  D.  i8P7,  in  the  Circuit  QomsX, 
of  WcUworth  county,  the  above  named  respondent  recovered  a  judg- 
ment against  Richard Roe^  the  above  named  appellant,  for  five  hun- 
dred dollars  damages,  and  eleven  dollars  costs,  amounting  in  the 
aggregate  to  five  hundred  and  eleven  dollars  damages  and  costs.  And 
the  above  named  appellant,  feeling  aggrieved  thereby,  intends  to 
appeal  therefrom  to  the  Supreme  Court  of  the  State  of  Wisconsin; 

Now,  therefore,  we,  Harvey  Fleming  of  the  city  of  Elkhorn,  county 
of  Walworth,  and  state  of  Wisconsin,  and  Thomas  Young,  of  the  dty  of 
Elkhorn,  county  of  WcUworth,  and  State  of  Wisconsin,  do  hereby,  pur- 
suant to  the  statute  in  such  case  made  and  provided,  undertake  that 
the  said  appellant  will  pay  all  costs  and  damages  which  may  be 
awarded  against  him  on  said  appeal,  not  exceeding  two  hundred  and 
fifty  dollars.*^ 

Harvey  Fleming, 
Thomas  Young, 

to  the  plaintiff  for  both  past  damages  of  the  Code  of  Civil  Procedure,  plaintiff 

and  fee  damages.     £no  v,  N.  Y.  Ele-  cannot  proceed  with  the  sale  of  defend- 

vated  R.  Co.,  15  App.  Div.  (N.  Y.)  336.  ant's  property  if  the  defendant  enter  into 

The  judgment  operates  of  its  own  an  undertaking,  with  good  sureties,  in 
force  as  a  prohibition  against  doing  the  double  the  appraised  value  of  the  prop- 
het enjoined.  The  appeal  does  not  of  erty  or  the  amount  of  the  judgment,  to 
itself  relieve  the  defendant  of  the  duty  pay  the  judgment,  with  legal  interest, 
to  obey  the  judgment.  The  statute  and  all  costs  and  damages  which  the 
provides  no  method  by  which  the  exe-  plaintiff  may  sustain  by  reason  of  the 
cution  of  a  judgment  can  be  stayed  in  appeal,  or  produce  the  property  levied 
a  case  like  this.  Genet  v.  Delaware,  on  and  submit  to  the  sale  in  case  the 
etc.,  Canal  Co.,  113  N.  Y.  475;  Eno  v,  judgment  be  affirmed.  S.  Car.  Code 
N.  Y.  El.  R.  Co.,  15  App.  Div.  (N.  Y.)  Civ.  Proc,  §  346. 
336.  Appeal  from  the  city  court  of  Charles- 

On  Appeal  firom  aa  Order  ]>«Byiiig  Xo-  ton  to  the  supreme  court  shaU  be  in 

tion  for  Hew  Trial,  and  not  from  the  the  same  manner  as  appeals  from  the 

judgment  in  the  action,  an  undertaking  circuit  court  of  Charleston  to  the  su> 

in  the  form  prescribed  by  law  for  a  stay  preme    court,     i    S.    Car.   Rev.    Stat, 

of  execution  does  not    operate  as    a  (1S93),  §  3266.     This  section  construed 

stay  of  proceedings    upon   the   judg-  in  Charleston  v,  Weller,  34  S.  Car.  357. 

ment.     An  order  of  the  court  or  judge  For  the  forms  of  other  undertakings 

to  that  effect  is  required.    Carter  v.  on  appeal  in  this  state  consult  Forms 

Hodge,  150  N.  Y.  532.  Nos.  4632  to  4638,  infra, 

1.  Ohio.  —  Follows  the  same  practice  8.  An  undertaking  must  be  executed 

and  procedure  as  from  the  common  on  the  part  of  the  appellant,  by  at  least 

pleas  to  the  supreme  court.     Ohio  Rev.  two  sureties,  to  the  effect  as  indicated 

Stat.    (1894),   §  6718.     Consult  p.  932,  in  this  form.     Sanb.  &  B.  Anno.  Stat. 

infra.  Wis.  (1889),  §  3052. 

South  Carolina. — After  notice  of  appeal  8.  An  undertaking    not   containing 

and  the  giving  by  plaintiff  of  an  under-  the  words  *'  not  exceeding  two  hundred 

taking  or  bond  required  by  section  346  and   fifty  dollars  "  may  constitute  a 
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{/usiification  of  sureties.y- 

(2)  For  Costs,  Damages  and  Disbursements. 

Form  No.  4617.* 

In  the  Circuit  Court  for  the  State  of  Oregon,  for  the  County  of 
Multnomah, 

John  Doe^  plaintiffs     ^ 

against  >  Undertaking  on  Appeal. 

Richard  Roe y  defendant,] 

Whereas,  Richard Roe^  the  defendant  above  named,  has  appealed  to 
the  Supreme  Court  of  the  state  of  Oregon,  from  the  judgment  (or 
decree)  rendered,  entered  of  record  and  docketed  in  the  above  entitled 
cause,  by  the  said  Circuit  Court,  above  named,  on  the  Jith  day  of 
October s  i8P7,  in  favor  oi  John  Doe^  and  against  the  ssAd  Richard  Roe, 
{Here  describe  the  judgment  or  decree  appealed  from,^ 

Now,  therefore,  we,  Richard  Roe,  the  above  named,  as  principal,  and 
Harvey  Flemings  as  surety,  both  residents  of  the  said  county  of  Mult- 
namahy  hereby  undertake  that  the  said  Richard  Roe  will  pay  all  dam- 
ages, costs  and  disbursements  that  may  be  awarded  against  him  on 
the  appeal.* 

Dated  at  Portland,  in  Multnomah  county,  Oregon,  the  4th  day  of 
October,  i897. 

Richard  Roe,  Principal. 
Harvey  Fleming,  Surety. 

{Justification  of  sureties.)^ 

(8)  From  Money  Judgment. 

Form  No.  4618.^ 

{Commencing  as  in  Form  No,  4617,  and  continuing  to  •)  and  further, 
that  if  said  judgment,  or  any  part  thereof,  be  affirmed  on  appeal,  he 
the  said  Richard  Roe  will  satisfy  the  same  so  far  as  affirmed.  Dated 
at  {concluding  as  in  Form  No,  4617,) 

Form  No.  4619.* 

State  of  South  Dakota, )  In  Circuit  Court, 

County  oi  Hughes,      J  Sixth  Judicial  Circuit. 

compliance  with  the  statute.    Johnson  8.  See    the    title   Justification    of 

V.  Noonan,  16  Wis.  687.  Sureties. 

ttgnature  by  one  party  in  name  of  4.  The     undertaking    must    further 

partnership  binds  all  parties  consenting  provide  that  if  the  same  or  any  part 

to  the  agreement.     Kasson  v.  Brocker,  thereof  be  affirmed  the  appellant  will 

47  Wis.  79.  satisfy  it    so  far  as    affirmed*     Hill's 

1.  See    the    title    Justification  of  Anno.  Laws  Oregon  (1892),  §  538. 

Sureties.  The  undertaking  must  not  be  limited 

8.  Appellant  must   give   an  under-  in   amount.     State    v.   McKinmore,    8 

taking,  with  one  or  more  sureties,  to  the  Oregon  207. 

effect  that   he  will   pay  all  damages,  5.  S.  Dak.  Comp.  Laws (1887),  §  5231, 

costs   and    disbursements  which  mav  requires  an  undertaking  to  be  filed,  and 

be  awarded  against  him  on  the  appeal,  a  copy  thereof  to  be  served,  with  notice 

Hill's  Anno.    Laws  Oregon    (1892),  §  of  appeal. 

538.  An  App«d    Is  a  Vvllitj    where    no 
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John  Doty  plainti£F  and  respondenty     \ 

against  > 

Richard  Ro€^  defendant  and  appeUani.  ) 

Whereas,  on  the  llih  day  of  November y  i8P7,  in  the  Circuit  Court 
within  and  for  the  county  of  Hughes^  the  above  named  respondent 
recovered  a  judgment  against  the  above  named  appellant  for  four 
hundred  and  fifty  dollars,^  damages  and  costs. 

And  the  above  named  appellant,  feeling  aggrieved  thereby,  intends 
to  appeal  therefrom  to  the  Supreme  Court  of  the  State  of  South 
Dakota. 

Now  therefore,  we  do  hereby  undertake  that  the  said  appellant  will 
pay  all  costs  and  damages  which  may  be  awarded  against  him  on  said 
appeal  or  on  a  dismissal  thereof,  not  exceeding  two  hundred  and  fifty 
dollars;  and  do  also  undertake  that  if  the  said  judgment  so  appealed 
from,  or  in  any  part  thereof  be  affirmed,  or  said  appeal  be  dismissed, 
the  said  appellant  will  pay  the  amount  directed  to  be  paid  by  the  said 
judgment,  or  the  part  of  such  amount  as  to  which  the  said  judgment 
shall  be  affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages  and 
costs  which  shall  be  awarded  against  said  appellant  on  said  appeaL 

Dated  November  19,  i8P7. 

John  Fen, 
Richard  Den. 

(Acknowledgment  and  Justification  of  sureties.^ 

\Approval,) 

Form  No.  4620.* 

{Commencing  as  in  Form  No,  4616,  and  continuing  to  *.)  And  do  also 
undertake  that  if  the  said  judgment  was  appealed  from  or  any  part 
thereof  be  affirmed  the  same  appellant  will  pay  the  amount  directed 
to  be  paid  of  the  said  judgment  or  the  part  of  such  amount  as  to 
which  said  judgment  shall  be  affirmed,  if  it  be  affirmed  only  in  part, 
and  all  damages  which  shall  be  awarded  against  said  appellant  on  the 
said  appeal  (concluding  cu  in  Form  4616), 

(4)  From  Personal  Property  Judgment. 

Form  No.  4621.^ 

(Commencing  as  in  Form  No.  4617,  supra,  and  continuing  dawn  to  *.) 
And  we  further  undertake  in  the  sum  of  one  thousand  dollars  that  said 
Richard  Roe  will  obey  the  decree  of  said  supreme  court  rendered  on 
said  appeal.     Dated  at  (concluding  as  in  Form  No,  4617,  supra.) 

undertaking  is    executed    or    deposit  8.  See  the  title  Justification  of  Sure* 

made,  or  a  waiver  thereof.     Bonnell  v.  ties. 

Van  Cise,  (S.  Dak.  1896)  67  N.  W.  Rep.  8.  The  undertaking  must  be  on  the 

685.    S.    Dak.     Comp.    Laws     (1887),  part  of  the  appeUant,  by  at  least  two 

§§  5215,  5319.  sureties,  to  the  effect  as  indicated  in  this 

1.  Unless  the  judgment  is  for  more  form.    Sanb.  &  B.  Anno.    Stat.  Wis. 

than  seventy-five  dollars  no  appeal  is  (1889),  §3053. 

allowed;  the  judgment  of  the  circuit  4.  If  the  decree  appealed  from  re- 
court  is  final.  S.  Dak.  Sess.  Laws  1897,  quire  the  transfer  or  delivery  of  any 
c.  55.  personal    property,    the    undertakiiqr 
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4622.  ON  APPEAL  AND  ERROR.  4624. 

PonB  No.  4633.> 

{Commencing  as  in  Form  No.  ^616^  and  conHnuing  to  *.)  And  do  fur- 
ther undertake  in  the  sum  of  one  thousand  dollars,  the  sum  directed  by 
{the  presidit^  judge  of)  said  court,  that  the  said  appellant  will  obey 
the  order  of  the  appellate  court  on  the  said  appeal  {concluding  as  in 
Form  No.  Jfil^. 

(6)  From  Real  Property  Judgment. 

Fonn  No.  4623.* 

{Commencing  as  in  Form  No.  4.617^  and  continuing  to  ♦.)  And  further, 
we  do  undertake  in  the  sum  of  one  thousand  dollars  that  during  the 
possession  of  such  property  by  the  appellant  he  will  not  commit  or 
suffer  to  be  committed  any  waste  thereon,  and  that  if  such  judgment 
(or  decree)^  or  any  part  thereof,  be  affirmed,  the  appellant  will  pay  the 
value  of  the  use  and  occupation  of  such  property,  so  far  as  affirmed, 
from  the  time  of  the  appeal  until  the  delivery  of  the  possession 
tiiereof,  not  exceeding  the  sum  of  one  thousand  dollars,  the  amount 
ascertained  and  fixed  by  the  said  court.  Dated  at  (concluding  as  in 
Form  No.  4617). 

Form  No.  4624.* 

(Commencing  as  in  Form  No,  4^16,  and  continuing  to  *.^  And  do  also 
further  undertake  in  the  sum  of  one  thousand  dollars  directed  by  (the 
presiding  Judge  of)  said  court  that  during  the  possession  of  such  prop- 
erty by  the  appellant  he  will  not  commit  or  suffer  to  be  committed 
any  waste  thereon,  and  that  if  the  judgment  be  affirmed  he  will  pay 
the  value  of  the  use  and  occupation  of  the  property  from  the  time  of 
the  said  appeal  until  the  delivery  of  possession  thereof  pursuant  to 
judgment  (concluding  as  in  Form  No.  ^^i^). 

must  further  provide  that  the  appellant  be  ascertained  and  fixed  by  the  court  or 

will  obey  the  decree  of  the  appellate  judge    thereof.       Hill's    Anno.   Laws 

court,  and  the  amount  of  such  under-  Oregon  (1S92),  g  538. 

taking  shall  be  specified  therein  and  WliAii  tlie  Baoree  ii  ft»r  Voreolofort  of  a 

be  fixed  by  the  court  or  judge  thereof.  litii,  and  also  against  the  person  for  the 

Hill's    Anno.     Laws    Oregon    (1872),  amount  of  the  debt  secured  therebv, 

§  538.  the  undertaking  shall  also  be  to  the 

1.  From  a  judgment  directing  the  as-  effect  that  the  appellant  will  pay  any 
signment  or  delivery  of  documents  or  portion  of  such  decree  remaining  un« 
personal  property,  the  undertaking  satisfied  after  the  sale  of  the  property 
must  be  on  the  part  of  appellant  by  at  upon  which  the  lien  is  foreclosed, 
least  two  sureties,  in  such  sum  as  the  Hill's  Anno.  Laws  Oregon  (1892),  §  538. 
court,  or  presiding  judge  thereof,  shall  8.  The  undertaking  on  the  appeal 
direct,  to  the  effect  that  the  appellant  from  a  judgment  directing  the  sale  or 
will  obey  the  order  of  the  appellate  delivery  of  the  possession  of  real  prop- 
court  on  the  appeal.  Sanb.  &  B.  Anno,  erty,  except  in  actions  for  foreclosure 
Stat.  Wis.  (1889),  §  3054.  of  mortgages,  must  be  executed  on  the 

S.  If  the  judgment  or  decree  appealed  part  of  the  appellant,  by  at  least  two 

from  be  for  the  recovery  of  the  posses-  sureties,  in  such  sum  as  the  court,  or 

sion  of  real  property,  for  a  partition  presiding  judge  thereof,  shall  direct,  to 

thereof,  or  the   foreclosure  of  a  lien  the   effect  as  indicated  in   this  form, 

thereon,  the  underuking  must  further  Sanb.  &   B.  Anno.  Stat.   Wis.   (1889), 

provide  as  indicated  in  this  form  and  §  3056 ;    N.   Dak.   Rev.  Codes    (1895), 

must  be  in  a  sum  therein  specified,  to  §  5615. 
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4625.  BONDS  AND  UNDERTAKINGS  4625. 

e.  From  Court  of  Common  Pleas. 

The  statutory  provisions  concerning  undertakings  in  error  from, 
the  court  of  common  pleas  to  the  supreme  court  are  like  the  require* 
ments  of  the  corresponding  Kansas  statute.^ 

d*  From  Distriet  Court* 

(1)  For  Costs. 

Form  No.  4635.* 

State  of  Minnesota, )  District  Court, 

County  of  Ramsey,  f  Second  Judicial  District 

John  Doey  plaintiff, 

against 

Richard  Roe ^  defendant 

Whereas,  the  plaintiff  In  the  above  entitled  action  has  appealed  to 
the  Supreme  Court  of  the  state  of  Minnesota  from  the  order  denying 
his  motion  for  a  new  trial  made  and  entered  herein  on  the  9th  day  of 
October,  iS97. 

Now,  therefore,  we,  /ohn  Ren  and  Richard  Den,  both  of  Ramsey 
county,  Minnesota,  do  undertake,  promise  and  agree  to  and  with  said 
Richard  Roe,  that  said  /ohn  Doe  shall  pay  all  costs  and  charges  that 
may  be  awarded  against  him  on  such  appeal.* 

^    Conditioned,  however,  that  our  liability  shall  not  exceed  the  sum  of 
two  hundred  and  fifty  dollars. 

Dated  this  12th  day  of  October,  i8P7. 

John  Fen,  f seal^ 

Richard  Den,     (seal) 

1.  Ohio  Rev.  Sut.  (x8^),  g  6718.  For  cases.  Wyoming  Rev.  SuL  (18S4), 
undertaking  in  Kansas  on  appeal  from  ^  3064.  See  also  Ohio  Rev.  Stat.  (1894X 
the  district  court  to  the  supreme  court,    §  5865. 

see  infra^  Form  No.  4627.  In  Matter  of   Blspated    BovndaziM  — 

Approval  of  UndortaJdng  must  be  by  Wyoming.  —  Appeal  follows  same  pro- 

the  court  in  which  the  judgment  or  cedure  as  in  other  law  actions.    Wyom- 

order  was  rendered,  or  by  the  clerk  ing  Rev.  Stat.  (1887),  §675. 

thereof,  and  the    clerk  shall  indorse  In  tho  Matttt  of  Irrigation  —  Wyom^ 

such  approval,  signed  by  himself,  upon  ing, — Appellant    shall    enter   into  an 

the    undertaking.      Ohio    Rev.    Stat,  undertaking,   to   be    approved   by  the 

(1894),  §6719.  district  court,  or  judge  thereof,  and  to 

2.  In  Idaho^  Montana  and  Nevada  the  be  given  to  all  parties  in  said  suit  or 
statutory  provision  relating  to  under-  proceeding,  other  than  the  parties  ap- 
takings  on  appeal  from  the  district  pealing,  and  to  be  in  such  an  amount 
court  to  the  supreme  court  are  the  as  the  court  or  said  judge  shall  fix, 
same  as  the  corresponding  require-  conditioned  that  the  parties  givii^ 
ments  of  the  California  statute  relating  such  undertaking  shall  prosecute  their 
to  bonds  on  appeal  from  the  superior  appeal  to  effect  and  without  unneces- 
court  to  the  supreme  court.  See  infra,  sary  delay,  and  will  pay  all  costs  and 
Forms  Nos.  4632  to  4638.  damages  which  the   parties    to  whom 

l3L  Oaios  of  Sqnity  in  Nebraska  a  bond  the  undertaking  is  given,  or  either  or 

similar  to  the   undertaking   provided  any  of  them,  may  sustain    in    conse- 

for  in  §  5127  is  used.     Neb.  Consol.  quence    of    such    appeal.       Wyoming 

Stat.  (1893),  %  5144.  Rev.  Sut.  (1887),  g  1348. 

InXattorofOontittofCodtin  Wyoming  8.  The  appellant  may  file  an  under- 

an  appeal   may  be   had   as   in  other  taking  in  heu  of  a  bond  with  substan . 
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4626.  ON  APPEAL  AND  ERROR,  4627. 

m 

Signed,  sealed  and  delivered  in  the  presence  of 

Harvey  Fleming, 
Thomas  Young, 

(Acknowledgment  and  Justification  of  sureties,)     (Approval,) 

(2)  For  Costs  and  Damages  on  Appeal  from  Order. 

Form  No.  4  6  a  6  .* 

(Commencing  as  in  Form  No,  4626^  and  continuing  to  *)  and  shall 
pay  the  damages  sustained  by  the  said  Richard  Roe  in  consequence 
of  such  appeal,  if  said  order  or  any  part  thereof  is  affirmed,  or  said 
appeal  dismissed,  and  abide  and  satisfy  the  judgment  or  order  which 
said  supreme  court  may  give  herein. 

Conditioned,  however,  that  our  liability  hereunder  shall  not  exceed 
the  sum  of  one  thousand  dollars.  (Concluding  as  in  Form  No,  Jlfi26,) 


(8)  From  Money  Judgment. 
Form  No.  4627.* 

JohnDoCy  plaintiff,      ) 

against  >  Undertaking  in  Error. 

Richard RoCy  defendant.  ) 

Whereas,  Richard  Doe^  the  defendant  in  the  above  entitled  action, 
has  this  nineteenth  day  of  November ^  i8d7,  filed  in  the  clerk's  office  of 
the  District  Court,  within  and  for  the  county  of  Cowley^  in  the  state 
oi  Kansas y  his  petition  in  error  ?Lg2i\nst  John  Doe ^  tlit  plaintiff  in  the 
above  entitled  action,  seeking  to  obtain  a  reversal  (or  vacation  or 
modification)  of  a  judgnaent  (or  fimU  order)  rendered  (or  made\  in  the 
said  district  court,  within  and  for  the  county  aforesa,id,  on  tne  ninth 
day  oi  November y  i8P7,  at  tht  November  term  thereof,  against  the  said 
Richard  Roe  and  in  favor  of  the  s>2l\^  John  Doe*  for  the  sum  oifour 
hundred  dollars  debt  and  the  sum  of  twenty  dollars  costs  of  suit. 

Now,  therefore,  we,  the  undersigned,  Richard Roe^  as  principal,  and 
Harvey  Fleming  and  Thomas  Young,  as  sureties,  all  of  the  county  of 
Cowley  aforesaid,  do  promise  and  undertake  in  the  sum  of  one  thousand 
dollars  that  if  the  said  RicliardRoe  will  pay  the  condemnation  money 
and  costs  in  case  the  said  judgment  or  final  order  shall  be  affirmed, 
in  whole  or  in  part. 

Witness  our  hands  and  seals  this  19th  day  of  November,  i8P7. 

Richard  Roe, 
Harvey  Fleming, 
Thomas  Young. 

(Justification  of  sureties,)     {Approval,) 

tially  the  same  condition.     Minn.  Stat,  as  the  judge  making  the  order,  or,  in 

(1894),  ^  7939.     For  the  bond  in  such  a  case  he  cannot  act,  the  court  commis- 

case  consult   Form   No.   4569,   supra,  sioner  or  clerk  of  the  court  where  the 

Compare  N.  Dak.  Rev.  Codes  (1895),  g  order  is  filed,    directs    and  approves. 

5609.  Minn.  Stat.  (1894),  §  6142. 

1.  To  stay  all  proceedings  in  the  case  S.  To  reverse,  vacate  or  modify  any 

the  undertaking  should  be  in  such  sum  judgment  or  final  order  rendered  in  the 
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4628.  BONDS  AND  UNDERTAKINGS  4629. 

Form  No.  4628. 

The  State  of  North  Dakota, }  District  Court, 

County  of  Grand  Forks,     \  First  Judicial  District. 

John  DoCy  plaintifif  and  respondent^ 

against 
Richard  Roe^  defendant  and  appellant. 

Whereas,  on  the  8th  day  of  October^  i8P7,  in  the  District  Court 
within  and  for  the  county  of  Grand  Forks ^  the  above  named  respond- 
ent recovered  a  judgment  against  the  above  named  appellant  for 
the  sum  oi  five  hundred  do\\a,rs  damages  and  costs. 

And  the  above  named  appellant,  feeling  aggrieved  thereby,  intends 
to  appeal  therefrom  to  the  Supreme  Court  of  the  State  of  North 
Dakota. 

Now,  therefore,  we  do  hereby  undertake  that  the  said  appellant 
will  pay  all  costs  and  damages  which  may  be  awarded  against  him  on 
said  appeal  or  on  a  dismissal  thereof,  not  exceeding  two  hundred  and 
fifty  dollars;^  and  do  also  undertake  that  if  the  said  judgment  so 
appealed  from,  or  any  part  thereof,  be  affirmed,  or  said  appeal  be 
dismissed,  the  said  appellant  will  pay  the  amount  directed  to  be  paid 
by  the  said  judgment,  or  the  part  of  such  amount  as  to  which  the 
said  judgment  shall  be  affirmed,  if  it  be  affirmed  only  in  part,  and  all 
damages  and  costs  which  shall  be  awarded  against  said  appellant  on 
said  appeal.^ 

Dated  October  18,  i8P7.  John  Fen. 

Richard  Den, 

(^Acknowledgnunt  and  justification  of  sureties,)    (Approved,) 

(4)  From  Judgment  Directing  Delivery  of  Docubcents. 

Pomi  No.  4629.' 

(Commencing  as  in  Form  No,  Jff627,  and  continuity  down  to  *)  direct- 
probate  court  or  district  court  to  stay  than  to  stay  the  execution  of  the  judg- 
proceedings,  the  plaintiff  in  error  shall  ment  or  order  sought  to  be  reTiewed. 
file  with  the  clerk  of  the  lower  court  a  Central  Branch  Union  Pac  R.  Co.  v, 
written  undertaking,  executed  on  the  Andrews,  34  Kan.  563. 
part  of  the  plaintiff  in  error,  to  execute  The  undertaking  is  not  void  because 
to  the  adverse  party,  with  one  or  more  failing  in  terms  to  mention  the  supreme 
sufficient  sureties,  as  follows:  When  court  in  the  clause  with  reference  to 
the  judgment  or  order  directs  the  pay-  the  affirmance  of  the  judgment  or  order 
ment  of  money  the  undertaking  shall  in  whole  or  in  part.  Stillings  9.  Porter, 
be  in  double  the  amount  of  the  judg-  sa  Kan.  17. 

ment  or  order,  to  the  effect  that  the  1.  N.  Dak.  Rev.  Codes  (1895),  §  5609. 

plaintiff  in  error  will  pay  the  condemna-  8.  Vorth  Dakota.  —  The  undertaking 

tion  money  and  costs  in  case  the  judg-  must  be  executed  on  the  part  of  the 

ment  or  order  shall  be  affirmed  in  whole  appellant  by  at  least  two  sureties  to  the 

or  in  part.  effect  indicated  in  the  form.     N.  Dak. 

Kansas,  —Gen.  Stat.  (1889).  §  4652.  Rev.  Codes  (1895).  §  5610. 

Nebraska, --CoxivA,  Stat.    (1893),  §  XiaiMBOta.— The   undertaking   must 

5137.  be  conditioned  to  pay  judgment  or  such 

Ohio — Rev.  Sut.  (1894),  §6718.  part  thereof  as  may  be  affirmed.    Minn. 

Oklahoma,  —  Stat.  (i893)t  §  4447-  Stat.  (1894),  %  6x43.   See  Form  No.  4569, 

fVyomin^.  —  Rev.  Stat.  (1887),  §  3136.  supra. 

The  undertaking  does  not  suspend  S.  When    the    judgment     or    order 

proceedings  in  the  district  court  further  directs  the  assignment  or  delivery  of 
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ing  the  assignment  or  deliTery  of  certain  documents  in  said  judgment 
or  firuU  orderly  described  as  follows,  to  wit,  (JDescribe  documents)^  and 
or  the  sum  of  iufenty  dollars,  costs  of  suit.      Now,  therefore,  we, 

(concluding  as  in  Form  No,  46£7). 

(5)  From  Judgment  Directing  Execution  of  Conveyance. 

Form  No.  4630.^ 

{Commencing  as  in  Form  No.  48t7^  and  continuing  down  to  *J  directing 
that  the  said  Richard  Roe  ^o  execute  and  deliver  to  the  ssixa  John  Doe 
a  conveyance  for  certain  real  estate  in  said  judgment  (or  final  order) 
specified  and  described  as  follows,  to  wit:  (Describe  real  estate),  and  for 
the  sum  of  twenty  dollars,  costs  of  suit.  Now  therefore,  we,  (conclud- 
ing as  in  Form  No,  462T), 

(6)  From  Real  Property  Judgment. 

Form  No.  4631.' 

(Commencing  as  in  Form  No,  4627,  and  continuing  down  to  *)  for  the 
possession  of  certain  real  estate  in  said  judgment  (or  final  order) 
described  as  follows,  to  wit:  (Describe  real  estate),  and  for  the  sum 
of  twenty  dollars,  costs  of  suit.  Now  therefore,  we,  (concluding  as  in 
Form  No,  4627), 

documents,  they  may  be  placed  in  the  Oklahoma,  —  Stat.  (1893),  §  4447. 
custody  of  the  clerk  of  the  court  below  IVyoming,  —  Rev.  Stat.  (1887),  %  3136. 
to  abide  the  judgment  of  the  appellate  8.  When  the  judgment  or  order 
court,  or  the  undertaking  shall  be  in  directs  the  sale  or  delivery  of  posses- 
such  sum  as  may  be  prescribed  by  any  sion  of  real  property,  the  undertaking 
court  of  record  or  a  judge  thereof,  con-  shall  be  in  such  sum  as  may  be  pre- 
ditioned  to  abide  the  judgment  and  pay  scribed  by  any  court  of  record  in  this 
costs  if  the  same  shall  be  affirmed.  state,  or  any  judge  thereof,  conditioned 

Kansas,  •—Gen.  Stat.  (1889),  §  465a.  as  indicated  in  this  form.     When  the 

Nebraska^  -^Qoti^ol,   Stat«>  (1893),  g  judgment  is  for  the  sale  of  mortgaged 

5127.  premises,  and  the  payment  of  a  defl- 

Ohio,  —  Rev.  Stat.  (1894),  ^  6718.  ciency  arising  from  the  sale,  the  under- 

Oklakoma,  —  Stat.  (1893),  %  4447-  taking  must  also  provide  for  the  pay- 

IVyoming.  —  Rev.  Stat.  (Z887),  §  3136.  ment  of  such  deficiency. 

North  Dakota, — The  appellant  may  Kansas,  —  Gen.  Stat.  (1889),  g  4652. 

enter  into  an  undertaking  by  at  least  Nebraska,  —  Consol.     Stat.     (1893), 

two  sureties,  in  such  sum  as  the  court  §  5127. 

or  the   presiding  judge  thereof  shall  North  Dakota,  —  Rev.  Codes  (1895), 

direct,  to  the  effect  that  the  appellant  gg  5613,  5614. 

will  obey  the  order  of  the  appellate  Ohio.  —  Rev.  Stat.  (1894),  ^  6718. 

court  on  appeal.     N.  Dak.  Rev.  Codes  Oklahoma,  —  Stat.  (1893),  §4447. 

(1895),  §  5611.  Wisconsin, — Sanb.  &  B.  Anno.  Stat. 

1.  The  undertaking  shall  be  in  such  (1889),  (^§  3056,  3057. 
a  sum  as  may  be  prescribed  by  anv  Wyoming, —  Rev.  Stat.  (1887),  g  3136, 
coun  of  record,  or  any  judge  thereof,  0«uld«nitlra.  —  An  undertaking  un- 
conditioned that  the  plaintiff  in  error  der  Sanb.  &  B.  Anno.  Stat.  Wis.  (1889), 
will  abide  the  judgment  if  the  same  ^  3057,  is  not  within  the  statute  of 
shall  be  affirmed,  and  pay  the  costs.  frauds  and  need  not  express  any  con- 

Kansas. — Gen.  Stat.  (1889),  g  4^53-  sideration.      Johnson    v,    Noonan,    16 

Nebraska.— Coti9Q\,    Sut.    (1893),   g  Wis.  687. 

5127.  Appeal  from   Jndgmiitt  IHsMtliig  tha 

Ohio.  —  Rev.  Stat.  (1894),  g  6718.  Abatemmit  of  Vniiaaco,  etc. — An  under- 
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4682.  BONDS  AND  UNDERTAKINGS  4682. 

e.  From  Probate  Court. 

Bonds  on  appeal  from  the  probate  court  to  the  supreme  court  in 
Ohio  arc  governed  by  statute;  ^  in  Utah,  by  rule  of  court* 

f.  From  Superior  Court.' 

(1)  For  Costs  and  Damages. 

Form  No.  4632.^ 

In  the  Superior  Court 

of  the  City  and  County  of  San  Francisco^ 

State  of  California. 

taking  must  be  entered  into  on  the  part  Afpeal  frna  Ordm  m  to  Pwriiloaal 

of  the  appellant  by  at  least  two  sureties,  BamodiM,  oto.  —  The  undertaking  must 

in  such  sum  as  the  court  or  presiding  be  executed  on  the  part  of  the  appei- 

judge  thereof  shall  direct,  to  the  effect  lant  by  at  least  two  sureties,  in  such 

that  the  appellant  will  pay  all  damages  sum    as    the  court    or  the    presiding 

which  the  opposite  pany  ma^  sustain  judge  thereof  shall  direct,  to  the  effect 

by  the  condnuance  of  such  nuisance.  that  if  the  order  appealed  from,  or  any 

North  Dakota,  —  Rev.  Codes  (1895),  part  thereof,  is  affirmed,  the  appellant 

%  5615.  will  pay  all  costs  and  damages  which 

Wisconsin,  —  Sanb.  &  B.  Anno.  StaL  mav  be  awarded  against  him  on  appeal 

(1889),  §  3058.  and  all  which  the  adverse  party  may 

Appeal  fimn  Judgment  Bhnsotliig  the  sustain  by  reason  of  the  continuance 

Doing  of  any  PartUralar  Aot  or  Thing.  —  of  the  attachment  or  the  granting  or 

No  express  provision  being  made  in  the  continuance  of  the  injunction,  as  the 

statute  with  reference  thereto,  the  un-  case  may  be. 

dertaking  must  be  entered  into  on  the  North  Dakota,  —  Rev.   Codes  (1895), 

part  of  the  appellant,  in  such  sum  as  §  5618. 

the   court  or  presiding  judge  thereof  Wisconsin.  —  Sanb.  &  B.  Anno.  Stat, 

shall  direct,  and  by  at  least  two  sureties,  (1889),  ^  3061 . 

to  the  effect  that  appellant  will  pay  all  1.  Ohio.  —  Rev.  Stat  (1894),  §  6718, 
damages  which  the  opposite  party  may  relating  to  undertakings  on  error,  gen- 
have  sustained  by  not  doing  the  par-  erally.  Consult  Forms  Nos.  4577,  4653. 
ticular  thing  or  act  directed  to  be  done  8.  ITtah.  —  Appellant  must  execute 
by  the  judgment  appealed  from,  and  to  an  undertaking  or  give  security  in  the 
such  further  effect  as  such  court  or  same  manner  and  to  the  same  extent 
judge  shall  in  his  discretion  direct.  as  in  cases  of  appeal  from  the  district 

North  Dakota,  —  Rev.  Codes  (1895),  court  to  the  supreme  court;  provided, 

g  5616.  that  no  executor  or  administrator  who 

Wisconsin,  -—Sanb.  &  B.  Anno.  Stat,  has  given  official   bonds  shall  be  re- 

(1889),  g  3059.  quired  to  give  an  additional  undertak- 

Section  3059,  Sanb.  &  B.  Anno.  Sut.  ing  on  appeal.  Rules  of  Supreme  Cl 
Wis.  (1889),  includes  an  appeal  from  so  Utah  No.  24;  27  Pac.  Rep.  iX.  Con- 
much  of  a  judgment  us  appoints  a  suit  Form  No.  4634,  infra, 
receiver  of  mortgaged  premises.  North-  S.  Ohio.  —  Appeal  from  superior  court 
western  Mut.  L.  Ins.  Co.  v.  Park  Hotel  to  supreme  court  follows  the  same  prac- 
Co.,  37  Wis.  125.  tice  and   procedure   as   from   conuaon 

Appeal  from  an  Order. —  An  under-  pleas  court  to   supreme  court.     Ohio 

taking  must  be  executed  on  the  part  of  Rev.  Stat.  (1894),  §  6718.  Consult  Forms 

the  appellant  by  at  least  two  sureties,  Nos.  4577,  4653. 

in  such  sums  and  to  such  effect  as  the  4«  An  undertaking  to  stay  execution^ 

court  or  presiding  judge  thereof  shall  under  g  942,  cannot  be  considered  as  an 

direct.  undertaking  on  appeal  as  required  by 

North  Dakota.  — Rev.  Codes  (1895),  §§  940  and  941  of  the  Code  of  Civil  Pro- 

g  5617.  cedure.     Duffy  v.  Greenebaum,  72  CaL 

Wisconsin^^S9Skh,  &  B.  Anno.  Stat.  157* 

(1889),  %  3060.  Sffoet  to  StayProooodings.  —  An  under- 
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John  DoCy  plaintiff,       ^ 

against  >  *  Undertaking  on  Appeal .* 

Richard  Roe^  defendant.  ) 

Whereas,  Richard  RoCy  the  defendant  in  the  above  entitled  action, 
is  about  to  appeal  to  the  Supreme  Court  of  the  state  of  California 
from  a  judgment  (or  order)  made  and  entered  against  him  in  said 
action,  in  said  superior  court,  in  favor  of  John  DoCy  the  plaintiff  in 
the  above  entitled  action,  on  the  Jith  day  of  October ^  i8P7,  for  (Her^ 
describe  in  appropriate  terms  the  judgment  or  order  appealed  from). 

Now  therefore,  in  consideration  of  the  premises  and  of  such  ap- 
peal,* we,  the   undersigned,*  Harvey  Fleming^  banker^  and   Thomas 

taking  for  costs  and  damages,  under  ville,  etc.,  Irrigation  Ditch  Co.  v,  Bach- 
section  941  of  California  Code  of  Civil  told,  109  Cal.  11 1. 
Procedure,  stays  proceedings  on  an  ap-  Where  appeals  are  taken  from  both  a 
peal  in  all  cases  except  those  specified  judgment  and  order  denying  a  new 
under  sections  942-945.  Root  v,  Bry-  trial,  a  single  undertaking  is  sufficient 
ant,  54  CaL  183.  Thus  an  undertaking  providing  both  appeals  are  referred  to 
in  the  sum  of  three  hundred  dollars  therein,  and  made  the  consideration 
on  an  appeal  from  a  judgment  for  for  its  execution.  Granger  v,  Robin- 
foreclosure  to  a  chattel  mortgage  is  son,  116  Cal.  lao.  But  in  such  a  case 
sufficient  to  stay  the  execution.  Snow  an  undertaking  reciting  only  that  it 
V,  Holmes,  64  Cal.  233;  Powers  v,  was  in  consideration  of  the  appeal 
Crane,  67  Cal.  65.  And  a  further  un-  from  the  judgment,  was  ineffectual 
dertaking  given  to  stay  execution  can-  with  respect  to  the  appeal  from  the 
not  be  enforced  against  the  sureties  order.  Rhoads  v.  Gray,  (Cal.  1897)  48 
because  of  want  of  consideration.  Pac.  Rep.  971;  Duncan  v,  Times-Mir- 
Powers  V,  Crane,  67  Cal.  65.  So  also  ror  Co.,  109  Cal.  603. 
proceedings  below  are  stayed  by  a  bond  When  two  appeals  are  taken,  one- 
for  costs  and  damages  given  by  a  lien-  from  the  judgment  and  the  other  re- 
holder  not  in  possession  of  land  whose  fusing  a  new  trial,  the  undertaking 
lien  was  adjudged  subordinate  to  the  must  designate  which  appeal  is  in- 
lien  foreclosed.  Root  v.  Bryant,  54  tended.  Schiller  v.  Small,  (Idaho,  1895) 
Cal.  182.  Or  an  appeal  by  a  legatee  from  40  Pac.  Rep.  53;  Weil  r.  Sutter,  (Idaho, 
a  decree  distributing  the  estate,  by  an  1896)  44  Pac.  Rep.  555;  Haskins  v. 
nnderuking  to  the  effect  that  the  appel-  Wooden,  (Idaho,  1895)  37  Pac.  Rep. 
lant  will  pay  all  damages  and  costs  that  933. 

may  be  awarded  against  him  on  the  ap-  4.  Unit  be  Szeouted  on   the  part  of 

peal,  or  on  a  dismissal  thereof,  not  ex-  appellant  by  at  least  two  sureties.   Cal. 

ceeding  three  hundred  dollars.     In  re  Code  Civ.  Proc.  (1886),  §  941. 

Schedel's  Estate.  69  Cal.  241.  Idaho, —^itw.  Stat.  (1887),  §  4809. 

1.  A  ¥1itakmi  Indorsaaftont  of  the  Tills  Montana, — Code  of  Civ.  Proc  (1895)^ 

in  which  the  undertaking  is  given  upon  %  1725. 

the  instrument,   if    otherwise    in   due  Newula,  —  Gen.  Stat.  (1885),  §  3363. 

form,  does  not  render  it   ineffectual.  North   Carolina,  —  Clark's  Code    of 

Herrlich  v.  McDonald,  72  Cal.  579.  Civ.  Proc.,  S  552. 

8.  '*  Undertaking  for  costs  and  dam-  North  Dakota,  —  Rev.   Codes  (1895) » 

ages  on  appeal,"  or  **  Undertaking  on  %  5609. 

appeal  from  money  judgment,'*  or '  *  Un-  Oregon.  —  Hill*  s  Anno.   Laws  (i892)» 

dertaking  on   appeal   concerning  real  §  538. 

property,"  or  **  Undertaking  on  appeal  Utah,  —  Comp.  Laws  (1888),  §  3637. 

concerning   real   property  and  money  Wisconsin,  -^  Sand.  &  B.  Anno.  Stat, 

damages,'  etc.,  as  the  case  may  be.  (1889),  §  3052. 

8.  Dsii^piatioii  of  Partioolsr  Appeals.  —  -  Penons  XMmpt  by  Statute  firom  Oiving 

Bond  reciting  that  it  is  executed  *' on  Undertakings.  —  In  any  civil  action  or 

such  appeal,     without  designating  the  proceeding  wherein    the  state,  or  the 

particular  appeal  on  which   it  is  exe-  people  of  the  state,  is  a  party  plaintiff, 

cuted,  is  insufficient  where  the  appeal  or  any  state  officer,  in  his  official  ca- 

was  from  a  judgment  and  orders  other  pacity,  or  an  official  of  the  state,  or  any 

than  order  denying  new  trial.    Center-  county,  city  and  county,  city  or  town 
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Yaung^  merchant^  both  residents  of  the  city  and  county  of  S€m  Fran- 
cisco^ state  of  California,'  do  hereby  jointly  and  severally  undertake 
and  promise  on  the  part  of  the  said  appellant,  that  the  said  appellant 
will  pay  all  damages  and  costs  which  may  be  awarded  against  him  on 
the  appeal  or  on  a  dismissal  thereof,^  not  exceeding  three  hundred 
dollars,^  to  which  amount  we  acknowledge  ourselves  jointly  and 
severally  bound.* 

is  a  party  plaintiff  or  defendant,  no  South  Carolina,  —  Compare  the  Ian- 
bond,  written  undertaking,  or  security  guage  of  Code  Civ.  Proc.  (1893),  g  353. 
can  be  required  of  the  state  or  the  peo-  Utah,  —  Comp.  Laws  (1888),  §  3642. 
pie  thereof,  or  any  officer  thereof,  or  of  Supreme  Court  Rule  No.  25.  25  Pac 
any  county,  city  and  county,  city  or  Rep.  7,  exempting  an  administrator 
town.  from  giving  an  appeal  bond,  does  not 

California,  — Code  Civ.  Proc.  (1886),  apply  to  a  case  where  the  sureties  on 

g  1058;  Warden  v.  Mendocino  County,  his  aidministrator's  bond  have  been  dts- 

32  Cal.  655.  charged  before  the  taking  of  the  ap- 

Similar  statutory  provisions  exist  in:  peal.     Wells  v.  Kelly,  (Uuih  1895)  40 

Nevada,  —  Gen.  Stat  (1885),  g  3363.  Pac.  Rep.  705. 

North  Datoka,  —  Rev.  Codes  (1895),  A  Tax  OollMtor  is  not  a  trustee  within 

%  s6i9.  the  meaning  of  the  statute  exempting 

Wisconsin.  —  Sanb.  A:  B.  Anno.  Stat,  trustees    from   giving   appeal    bonds. 

(1889),  g  3062.  Crismon  v.  Bingham  Canyon,  etc,  R. 

And  this  rule  extends  to  county  su-  Co.,  3  Utah  249. 

pervisors.   People  v,  Marin  County,  10  1.  Tht  VaoM  of  the  sureties  need  not 

Cal.  344.  And  to  city  and  county  officers  appear  in  the  body  of  the  undertaking, 

of  San   Francisco.     Morgan  v.    Men-  Dore  v.  Covey,  13  Cal.  502. 

zies,  60  Cal.  341.     But  in  Wisconsin  the  8.  Tht  Baddmot  of  the  sureties  to  an 

supreme    court  may,   on   motion,  re-  undertaking  on  appeal,  and  their  occu- 

quire  security  to  be  given  in  such  form  pation,  as  well  as  that  the  penalty  mast 

and  manner  as  it  shall,  in  its  discretion,  be  double  the  amount  of  the  judgment, 

prescribe  as  a  condition  for  the  further  are  directory  provisions,  not  mandatory, 

prosecution  of  the  appeaL     Sanb.  A:  B.  Dore  v.  Covey,  13  Cal.  50a. 

Anno.  Stat.  Wis.  (1889),  %  3062.  In  Nevada  places  of  residence  and 

Tht  Omuity  Auditor,  where  the  county  occupation  of  sureties  must  be  stated. 

is  the  real  party  in  interest,  is  not  re-  Nev.  Gen.  Stat.  (1885),  §  3364. 

quired  to  give  an  appeal  bond  under  ft.  The  undertaking  must  be  condi- 

the  Cal.  Code  Civ.  Proc,  §  1058;  Lam-  tioned  to  pay  all  damages  and  costs 

berson  v.  Jefferds,  iz6  Cal.  492.     But  which  maybe  awarded  against  appel- 

compare  Von  Schmidt  v.  Widber,  (Cal.  lant  on    appeal  "  or   on    a    dismissal 

18^3)  32  Pac.  Rep.  532,  to  the  effect  that  thereof."     Cal.  Code  Civ.  Proc.,  g  941. 

this  statute  does  not  exempt  county  And  an  undertaking  omitting  the  words 

officials  from  giving  an  undertaking.  quoted    was    held  to  be   insufficient. 

Exeentora,   Adminiitraton   aad  8«u>  Duncan  9.  Times-Mirror  Co.,  109  Cal. 

diimt  who  have  given    bond    in  this  602;  Woodman  v.  Calkins,  12  Mont.  456. 

state,  with  surety,  according  to  law,  4.  Ts  fht  Sfliwt  that  the  appellant  will 

will  not  be  required  to  give  tiie  under-  pay  all  damages  and  costs  which  maybe 

taking  on  appeal.  awarded  a|^nst  him  on  the  appeal,  or 

California,  —  Code  Civ.  Proc.  (1886),  oa  a  dismissal  thereof,  not  exceeding 

g  965.  three  hundred  dollars. 

Ohio,  —  Rev.  Stat  (1894),  g  6721.  California,  —  Code  Civ.  Proc  (18S6), 

Ohlahoma,  —  Stat.  ( 1893),  g  4473.  g  941. 

Wyoming,  —  Rev.  Stat.  (1887),  g  3139.  Idaho,  —  Rev.  Stat.  (1887),  g  4^09. 

The  court  below  may,  in  its  discre-  Kansas, — Gen.    Sut  (1889),  g  4654 

tion.  dispense  with  or  limit  the  security  et  sea, 

required,  when  the  appellant  is  an  ex-  Jiiinnesoia,  —  Stat.  (1894),    g  6141  et 

ecutor,  administrator,  trustee,  or  other  seq, 

person  acting  in  another's  right.  Montana,'-^ Code  Civ.  Proc  (1895),  g 

Idaho,  ^  Key,  Stat.  (1887),  §  4814.  1725. 

North  CdroHna.—Clairk*  s  Codt  Civ,  Nehrasha, -^  Cotaol,   Stat.    (1893X  g 

Proc,  g  558.  I7«5. 
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Harvey  Fleming?^    Tseal^ 
Thomas  Young.        (seal) 
Dated  at  the  city  and  county  of  San  Francisco^  state  of  California,  this 
^th  day  of  October,  iS97. 
{Justification  of  sureties, )  • 
(Approval.y 

Pom  No.  4633.^ 

i^SSL^rSty.  }  ^-  the  Superior  Court 

Ntvada.^Gen.  Sut.  (1887),  g  3363.  onljr,  the  appeal  would  be  ditmltted. 

New  York.  —  Code  Civ.  Proc,  g  1326  Smith  v.  Reeves,  85  N.  Car.  594;  contra^ 

^t  sea.  Clark's  Code  Civ.  Proc,  %  560,  being  a 

North  Car^/tna.-^  Clark's  Code  Civ.  statute  passed  subsequent  to  the  said 

Proc.,  §  553.  decision. 

North  Dakota. -^Rey.   Codes  (189$),  Nort A  Dakota.-^ Rev.  Codes  (1895), 

%  5600.  g  5633. 

Okto.^Rev.  Sut.  (1894),  §  6718  et  Or/^n.— Hill's  Anno.  Laws  (189s), 

se^.  %  1 19.    Affidavits  of  sureties  as  to  their 

Oklahoma.  —  Stat.  (1895),  g  4447  ^/ j^^.  qualifications  must  be  filed   with  the 

Oregon.  —  Hill's  Anno.  Laws  (1893),  undertaking.     Sute  v.  McKlnmore,  8 

f  538.  Oregon  307;  Alberson  v.  Mahaffey,  6 

South  Carolina,  — Code  Civ.  Proc.,  g  Oregon  413. 

346  et  seq.  South  Carolina.  -—  S.  Car.  Code  Civ. 

South  Dakota.  —  Comp.  Laws  (1887),  g  Proc.  (1893),  g  355. 

S330.  C/tah.  —  Comp.  Laws  (1888),  gg  3713, 

l/tah.  —  Comp.  Laws  (1888),  g  3637.  3644. 

fVisconsin.  — Sanb.  &  B.  Anno.  Stat.  fVisconiin,  — Sanb.  &  B.  Anno.  Stat* 

(1889),  g  3053.  (1889),  g  3065.    The  sureties  must  be 

IVyoming.  —  Rev.  Stat.  (1887),  g  3136.  resident  freeholders  or    householders 

1.  Vtsd  be    fllgnsd    by  the    sureties  in  the  sute.    Smith  v.  Chicago,  etc.,  R. 

only,  as  the  appellant  is  already  bound  Co.,  19  Wis.  89;  Ulrich  v,  Farrington 

by  the  judgment.    Curtis  v.  Richards,  Mfg.  Co.,  69  Wis.  S13.      Proceedings 

o  Cal.  38;  Sacramento  v.  Dunlap,  14  if  sureties  become  insolvent  in  under- 

Cal.  433.  Ukings  on    appeal,   see   Sanb.   k.   B. 

E.  Justifloatiini  of  tanttM  on  under-  Anno.  Sut.  (1889),  %  30^3*     See  also 

ukings  on  appeal.  the  title  Justification  op  Surbtibs. 

ai/i>rM<a.— Code  Civ.  Proc.  (1886),  8.  Apprml— AV3rari(«.  — The  clerk 

g  948.     The  right  to  except  to  sure-  of  the  court  must  indorse  his  approval 

ties  begins  with  the  filing  of  the  under-  upon   the  underuking.     Neb.  Cfonsol. 

taking,   not  from   the  service  of  no-  Sut.  (1893),  g  5139. 

tice    of    appeal.       Brown    v.    Green,  IVyoming.  ^-Tht    underuking    pro- 

65   Cal.   331.      A    failure   of    sureties  vided  for  by  g  3136  must  be  approved 

to   justify  does    not  deprive  the    su-  by  the  court  in  which  the  judgment  was 

pre  me  court  of  jurisdiction  so  as  to  rendered,  or  by  a  clerk  thereof,  and 

permit  another  appeal  from  the  same  the  clerk  shall  indorse  such  approval, 

judgment.    Tompkins  v.  Montgomery,  signed  by  himself,   upon   the   under- 

X16  Cal.   I30.      See    also  Wittram  v,  uking.     Wyoming  Rev.  Sut.    (1887), 

Crommelin,    73  Cal.   89;    and  consult  g  3137. 

Cal.  Sut.  and  Amend,  to  Code  (1895),  4.  Clark's  Code  of  Civ.  Proc.  N.  Car., 

p.  59,  c.  63,  amending  Code  Civ.  Proc,  g  553.     The  court  will  require  a  strict 

%  954.  compliance  with  the  sutute  regulating 

Idaho.  —  Rev.  Sut.  (1887),  g  4816.  appeals.    An  affidavit  that  it  was  not 

Montana.  —  Code  Civ.   Proc.   (1895),  the  custom  In  the  court  below  to  eze- 

I  1731,  1899.  cute  appeal  bonds  is  no  excuse  for  non- 

North  Carolina.  ^-CUirk's  Code  Civ.  compliance.    Smith  v.  Abrams,  90  N. 

Proc,  g  560.    Formerly,  where  the  ap-  Car.  ai. 
peal  bond  was  justified  by  one  surety 
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John  Doty  plaintiff,      ) 

against  >  Undertaking  on  Appeal. 

Richard  Roe^  defendant.  \ 

Whereas,  on  the  ftinik  day  of  October ^  \%97yJohn  Doe^  the  plain- 
tiff in  the  above  entitled  cause,  recovered  judgment  against  Richard 
Rocy  the  defendant  in  the  above  entitled  cause,  in  the  Superior  Court 
of  Mecklenburg  county,  in  the  state  of  North  Carolina,  in  the  sum 
of  five  hundred  dollars,  and  for  fifteen  dollars  costs  of  suit;  and 
whereas,  the  said  Richard  Roe  intends  to  appeal^  from  said  judgment 
to  the  Supreme  Court  of  the  state  of  North  Carolina:  Now  therefore, 
we,  Richard  Roe^  Harvey  Fleming  and  Thomas  Young^  of  the  county 
of  Mekclenburg  aforesaid,  in  the  state  of  North  Carolina,  do  promise 
and  undertake,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, that  the  said  Richard  Roe^  appellant  as  aforesaid,  shall  pay  all 
costs  ^  and  damages  that  may  be  awarded  against  him  on  such  appeal, 
not  exceeding  the  sum  of  two  hundred  and  fifty  dollars.^*  Dated  at 
Charlotte^  ninth  day  of  October ^  i8P7.'  Richard  Roefi 

Harvey  Fleming. 

Witnesses:  Banks  Belk,  Thomas  Young. 

Jack  Afassey. 

(J'ustification  of  sureties,)    {Approval^ 

(2)  From  Judgment  or  Order  Directing  Payment  of  Money.  ^ 

Porm  No.  4634.' 

{Commencing  as  in  Form  No.  j^BS^y  and  continuing  to  *.) 

And  whereas,  the  said  appellant  is  desirous  of  staying  the  execution 
of  the  said  judgment  (or  order)  so  appealed  from,  we  do  further,  in 

1.  An   undertakiag  need  not  recite  filed  on  the  day  that  it  is   justified, 

which   party  appealed.     Chamblee  v.  Boyden  v.  Williams,  92  N.  Car.  546. 

Baker.  95  N.  Car.  98.  6.  UgiiatiirM. — Appellant   need    not 

8.  tanttM. — A  necessary  party  to  an  sign  the  undertaking  himself.    Walker 

appeal  cannot  act  as  surety  on  the  ap-  v.  Williams,  88  N.  Car.  7.     A   surety 

peal  bond  in  the  proceeding.     But   a  may  sign  by  mark.    State  v.  Byrd,  95 

codefendant  who  does  not  appeal  is  N.  Car.  624. 

good  as  a  surety  on  the  bond  of  the  To  Whom  PayaUo.  —  Bond  payable  to 

appealing  defendant.    Syme  v.  Badger,  the  state  is  void.     Dorsey  v.  Raleigh, 

91  N.  Car.  273.  etc.,  R.  Co., 91  N.  Car.  201.     An  under* 

8.  **  All  costs "  includes  the  costs  of  taking  on    appeal,    given  under    the 

the  appellee.     Morris  v.  Morris,  92  N.  statute,  though  not  so  expressed,  is. 

Car.  142.  by  implication,  taken  to  be  made  with 

4.  Amount  and  OonditlOB.  — In   such  the  appellee,  and  secures  the  costs  of 

sum  as  may  be  ordered  by  the  court,  the  appellee,  but  not  those  of  the  appel- 

not  to  exceed  the  sum  of  two  hundred  lant.     Clerk's  Office  v.  Huffsteller,  67 

and  fifty  dollars,  to  the  effect  that  the  N.  Car.  449;   Morris  v.  Morris,  92  N. 

appellant  will  pay  all  costs  which  mav  Car.  142. 

be  awarded  against  him  on  the  appeal.  7.  For  precedent  of  undertaking  on 

Clark's  Code  Civ.  Proc.  N.  Car.,  g  552.  appeal  from  district  court  to  supreme 

The  sureties  in  an  appeal  bond  can-  court,  see  Mount  t^.  Simons,  3  Utah  230. 

not  be  charged  if  the  condition  of  the  8.  To  stay  the  execution  of  the  judg- 

bond  leave  out  the  most  effective  part  ment  or  order,  a  written  underuking 

required  by  law.     Waller  v.  Pittman,  must  be  executed  on  the  part  of  the 

I  Conf.  Rep.  (N.  Car.)  107.  appellant  by  two  or  more  sureties. 

6.  Bate.  —  An  appeal  bond  having  no  California.  —  Code  Civ.  Proc.  (i886)> 

date  will  be  presumed  to  have  been  §943. 
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consideration  thereof,  and  of  the  premises,  jointly  and  severally  under- 
take and  do  promise,  and  do  acknowledge  ourselves  jointly  and  sever- 
ally bound  in  the  further  sum  of  one  thousand  dollars,^  being  double  the 
amount  named  in  the  said  judgment  (or order),  that  if  the  said  judgment 
or  order  appealed  from,  or  any  part  thereof,  be  affirmed,  or  the  appeal 
be  dismissed,  the  appellant  shall  pay  the  amount  directed  to  be  paid 
thereby,  or  the  part  of  such  amount  as  to  which  the  same  shall  be 
affirmed,  if  affirmed  only  in  part,  and  all  damages  and  costs  which 
shall  be  awarded  against  the  appellant  upon  the  appeal;  and  that  if 
the  appellant  do  not  make  such  payment  within  thirty  days  after  the 
filing  of  the  remittitur  from  the  supreme  court  in  the  court  from 
which  the  appeal  is  taken,  judgment  may  be  entered  on  motion  of 
respondent,  in  his  favor  against  the  undersigned  sureties,  for  such 
amount,  together  with  the  interest  that  may  be  due  thereon,  and  the 
damages  and  costs  which  may  be  awarded  against  the  appellant  upon 
the  appeal  *  (concluding  as  in  Form  No,  4632  from  *). 

Idaho,  —  Rev.  Stat.  (1887),  §4810.  for,  the  amount  of  the  undertaking  to 

Kansas,  —  Gen.  Stat.  (1889),  ^4652.  stay  the  execution  of  the  judgment  or 

Minnesota,  —  Stat«    (1894),  g  6x41  //  order  shall  be  fixed  by  the  court  or 

uq.  judge  thereof.     Nev.  Gen.  Stat.  (1885), 

Montana, — Code  Civ.    Proc.   (1895),  §3367. 

$1726.  A  stipulation  that  the  sureties  will 

Nebraska,   —  Consol.    Stat.    (1893),  pay    in   gold  coin  is  not  a  material 

§5137.  variance  from  the  statute  of  Nevada, 

Nevada, — Gen.  Stat.  (1887),  §3364.  State  v,  California  Min.  Co.,  13  Nev. 

New    York,  —  Code    Civ.    Proc,   §  203. 

1336.  8.  Ctonditionsd  to  the  effect  as  indicated 

North  Carolina,  —  Clark's  Ct  de  Civ.  in  (his  form. 

Proc.,  §  554.  California. —Codt  Civ.  Proc.  (1886). 

North  Dakota.  —  Rev.  Codes  (1895),  %  942.      For  similar  statutory  provi- 

J  5610.  sions  see  list  of  statutes  cited  supra^  p. 

Ohio,  —  Rev.  Sut.  (1894),  S  67x8.  940,  note  8. 

Oklahoma,  —  Stat.  (1893),  §4447.  If,  however*  the  judgment  or  order 

Oregon,  —  Hill's  Anno.  Laws  (1892),  appealed  from  be  for  a  greater  amount 

§  538.  than   two    thousand  dollars,  and  the 

South  Carolina, — Code  Civ.  Proc,  §  sureties  do  not  state  in  their  affidavits 

^tetseq,  of  justification  accompanying  the  un- 

South  Dakota,  —  Comp.  Laws  (c888),  dertaking  that  they  are  each  worth  the 

\  5220.  sum  specified  therein,  the  stipulation 

Utah, — Comp.  Laws  (x888),  §  3638.  may   be   that   the   judgment  entered 

Wisconsin,  —  Sanb.  &  B.  Anno.  Stat,  against  the  sureties  shall  be  for  such 

(1889),  §  3053.  amount  only  as  in  their  affidavits  they 

Wyoming.  —  Rev.  Stat.  (1887),  §  3136.  may  state  that  they  are  severally  worth, 

1.  Amount.  -^  Double    the  amount  and  judgment  may  be  entered  against 

named  in   the  judgment  or  order  ap-  the  sureties  by  the  court  from  which 

pealed  from.     Cal.  Code  of  Civ.  Proc.  the  appeal  is  taken. 

(1886),  §  942;  and  list  of  statutes  cited  California, --Co^t  Civ.  Proc  (1886), 

supra^  p.  940,  note  8.  %  942. 

The  penaltv  may  be  larger  than  the  Idaho.  —  Rev.  Sut.  (1887),  g  48x0. 

amount  reauired  by  statute.     Dore  v.  Utah,  —  Comp.  Laws  (x 888),  g  3638. 

Covey,  13  ual.  509.  <hM  lutnuiiMit  or8«v«ral.  —  The  un- 

An  order  to  pay  alimony  of  sixty-  dertakings  provided  for  in  the  code 

seven  dollars  per  month  is  not  stayed  may  be  in  either  several  instruments  or 

by    an    undertaking    in    double    that  one  instrument,  at  the  option  of  the 

amount  in  addition    to  the  bond  for  appellant, 

cosu.     Ex,p,  Cottrell,  59  Cal.  417.  California, -^Codt  Civ.  Proc.  (t886), 

In  all  cases  not  otherwise  provided  g  947. 
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FormNtt.  4635. 

(Precedent  in  Sharon  v.  Sharon,  68  CaL  599.)* 

[(TV///  of  court  and  cause  as  in  Form  No,  J^SSB.)] 

Whereas,  William  Sharon^  the  defendant  in  tne  above  entitled  ac- 
tion, is  about  to  appeal  to  the  Supreme  Court  of  the  state  of  Cali- 
fornia from  the  judgment  made  and  entered  against  him  in  said 
action,  in  the  said  Superior  Court,  on  February  19^  A.  D.  i8^5,  in 
favor  of  Sarah  Althea  Sharon^  plaintiff  in  said  action,  declaring  a 
marriage  to  exist  between  said  plaintiff  and  defendant,  and  awarding 
her  other  relief,  and  for  costs  of  the  action,  — 

Now,  therefore,  in  consideration  of  the  premises,  and  of  said  appeal 
from  said  judgment,  we,  the  undersigned,  Lloyd  TeviSy  of  the  city  and 
county  of  San  Francisco^  state  of  California,  and  E,  /.  Baldwin^  of 
the  same  place  do  hereby  jointly  and  severally  undertaice  and  promise 
on  the  part  of  the  appellant  that  the  said  appellant  will  pay  all  dam- 
ages and  costs  which  may  be  awarded  against  him  on  the  said  appeal, 
or  on  a  dismissal  thereof,  not  exceeding  three  hundred  dollars  (|b<^) 
for  which  amount  we  acknowledge  ourselves  jointly  and  severally 
bound. 

And  whereas,  the  appellant  is  desirous  of  staying  the  execution  of 
said  judgment  for  costs,  we,  the  undersigned  sureties,  do  further,  in 
consideration  thereof  and  of  the  premises,  jointly  and  severally  under- 
take and  promise,  and  do  acknowledge  ourselves  further  jointly  and 
severally  bound  in  the  further  sum  of  three  thousand  dollars  {^fiO0\ 
being  more  than  double  the  amount  of  money  or  costs  awarded  to 
said  plaintiff  by  said  judgment,  and  that  if  the  said  judgment  appealed 

And  to  the  same  effect:  is  limited  to  cases  where,  in  the  same 

Idaho,  -^  Rev.  Stat.  (1887),  %  4815.  notice  and  transcript,  there  is  an  appeal 

Montana, — Code  Civ.   Proc  (1895),  from   a   judgment  and   also  from   an 

§  1731.  order  denying  a  new  trial.     In  such 

Nevada.  —  Gen.  Stat.  (1885),  §  3369.  cases  one  undertaking  suffices.  Sharon 

North  Dakota,  —  Rev.  Codes  (x895)«  v,  Sharon,  68  Cal.   326 ;  Mount  v.   Si- 

g  5621.  mons,  3  Utah  230. 

North  Carolina.  —Clark's  Code  Civ.  Aa  AfpmI  Dom  Hot  Goatlnne  in  Ttees 
Proc.  N.  Car.,  §  559.  an  AttaahmsBt  unless  an  undertaking 
South   Carolina,  —  Code    Civ.   Proc.  be  executed  and  tiled  on  the  part  of  the 
(1893),  §  354.  appellant,  by  at  least  two  sureties,  in 
l/tah.  —  Comp.  Laws  (1888),  §  3643.  double  the  amount  of  the  debt  claimed 
IVisconnn.  — Sanb.  &  B.  Anno.  Stat,  by  him,  that  the  appellant  will  pay  all 
(1889),  §  3064.    Consult  also  list  of  stat-  costs  and  damages  which  the  respond- 
utes  cited  supra^  p.  946,  note  8.  ent  ma^  sustain  by  reason  of  the  attach- 
Where  there  are  Beveral  AnmUs  in  the  ment,  m  case  the  order  of  the  court 
same  action,   the  undertakings  upon  below  be  sustained,   etc.     Idaho  Rev. 
each  appeal  may  be  contained  in  one  Stat.  (1887),  g  4814. 
instrument,   if  the  objects  for  which  1.  This  undertaking  was  objected  to 
they  are  executed  can  be  clearly  dis-  on  a  motion  to  dismiss  the  appeal,  but 
tinguished.     Sharon  v.  Sharon,  68  Cal.  was  sustained  as  valid.     It  was  a  sin- 
326.  gle     instrument    containing     several 
Each  appeal  must  be  accompanied  undertakings,  an  undertaking  for  dam- 
by  an  undertaking  in  the  sum  of  three  ages  and  costs  on  appeal,  an  undertak- 
hundred  dollars,  designating  the  par-  ing  on  appeal  from  a  judgment  for 
ticular   appeal    to    which    it    applies,  costs,  and  an  undertaking  on   appeal 
Sharon  v.  Sharon,  68  Cal.  326.  from  an  order  directing  the  payment  of 
The  only  exception  to  Uie  rule   re-  alimony  and  counsel  fees.     Sharon  v, 
quiring  an  undertaking  on  each  appeal  Sharon,  68  Cal.  326. 
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from,  or  any  part  thereof,  be  affirmed,  or  the  appeal  be  dismissed,  the 
appellant  will  pay  the  amount  directed  to  be  paid  by  such  judgment 
or  the  part  of  such  amount  as  to  which  said  judgment  is  affirmed,  if 
affirmed  only  in  part,  and  all  costs  which  may  be  awarded  against  the 
appellant  upon  said  appeal.  And  that  if  the  appellant  does  not  make 
such  payment  within  thirty  (30)  days  after  the  filing  of  the  remitti- 
tur from  the  Supreme  Court  in  the  court  from  which  said  appeal  is 
taken,  judgment  may  be  entered  in  said  action  on  motion  of  the 
respondent,  in  her  favor,  against  the  undersigned  sureties  for  such 
amount,  together  with  the  interest  that  may  be  due  thereon,  and  the 
damages  and  costs  which  may  be  awarded  against  the  appellant  on 
said  appeal. 

And  whereas,  the  said  defendant  is  about  to  appeal  to  said  Supreme 
Court  of  the  state  of  California,  from  the  order  or  judgment  made 
and  entered  by  said  Superior  Court  in  said  action  on  February  16^  A. 
D.  18^^,  against  the  defendant,  requiring  him  to  pay  to  plaintiff  or  her 
order  on  or  before  March  9,  A.  D.  18^^,  the  sum  of  seven  thousand 
five  hundred  diQ)\2x%  (^7,500)  as  alimony,  and  the  further  sum  of  twenty- 
five  hundred  dollars  {^,S0O\  on  or  before  April  8,  A.  D.  iS85,  and 
two  thousand  five  hundred  dollars  (^^600)  on  or  before  the  8th  day  of 
each  and  every  month  thereafter,  as  alimony  in  said  action,  and  fur- 
ther requiring  the  defendant  to  pay  as  counsel  fees  in  said  action  on 
or  before  March  P,  A.  D.  i8^5,  the  sum  of  fifty-five  thousand  6o\\2lts 
(%55y00O)  apportioned  among  and  payable  to  the  several  counsel  of 
plaintiff  as  in  said  order  or  judgment  is  designated,  and  further  di- 
recting execution  to  issue  pursuant  to  section  1007  of  the  Code  of 
Civil  Procedure  of  the  state  of  California,  in  default  of  the  payment 
of  said  sums  or  any  of  them  as  in  said  order  specified. 

Now,  therefore,  in  consideration  of  the  premises,  and  of  said  ap- 
peal from  said  order  or  judgment,  we,  the  undersigned,  Ucyd  Tevis^ 
of  the  city  and  county  of  San  Francisco^  state  of  California,  and  E.  J. 
Baldwin^  of  the  same  place,  do  hereby  jointly  and  severally  under- 
take and  promise,  on  the  part  of  the  appellant,  that  the  said  appel- 
lant will  pay  all  damages  and  costs  which  may  be  awarded  against 
him  on  the  said  appeal,  or  on  a  dismissal  thereof,  not  exceeding  three 
hundred  dollars  ($300),  for  which  amount  we  acknowledge  ourselves 
jointly  and  severally  bound. 

And  whereas,  the  appellant  is  desirous  of  staying  the  execution  of 
the  said  order  or  judgment  directing  the  payment  by  him  of  alimony 
and  counsel  fees  as  aforesaid,  and  every  part  thereof,  we,  the  under- 
signed sureties,  do  further,  in  consideration  thereof  and  of  the 
premises,  jointly  and  severally  undertake  and  promise,  and  do 
acknowledge  ourselves  further  jointly  and  severally  bound  in  the  sum 
of  three  hundred  and  five  thousand  d^oVi^x^  (^06y000\  being  double  the 
amount  named  in  said  order  or  judgment,  and  directed  to  be  paid  on 
or  before  March  d,  A.  D.  i8<95,  and  also  double  the  amount  of  all  ali- 
mony awarded  to  the  plaintiff  and  directed  to  be  paid  to  her  for  the 
full  period  of  three  years  from  the  said  9th  day  of  March^  A.  D. 
18^5,  and  that  if  the  said  order  or  judgment  for  alimony  and  coun- 
sel fees  appealed  from  or  any  part  thereof  be  affirmed,  or  the  appeal 
be  dismissed,  the  appellant  will  pay  to  the  plaintiff,  and  to  the  per- 
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sons  named  in  said  order  or  judgment,  and  each  of  them,  the  several 
amounts  directed  to  be  paid  by  said  order  or  judgment,  or  the  part 
of  such  several  amounts,  as  to  which  the  same  shall  be  affirmed,  if 
affirmed  onl^  in  part,  and  all  damages  and  costs  which  may  be 
awarded  against  the  appellant  upon  the  appeatl.  And  that  if  the  ap- 
pellant does  not  make  such  payment  within  thirty  (30)  days  after  the 
filing  of  the  remittitur  from  the  Supreme  Court,  in  the  court  from 
which  the  appeal  is  taken,  judgment  may  be  entered  in  said  action 
on  motion  of  the  respondent,  or  the  person  or  persons  entitled  to 
said  judgment  in  her,  his  or  their  favor  against  the  undersigned 
sureties,  for  the  whole  amount  which  may  then  be  due,  pursuant  to 
the  terms  of  said  order,  together  with  the  interest  that  may  be  due 
thereon,  and  the  damages  and  costs  which  may  be  awarded  against 
the  appellant  upon  the  appeal. 

Witness  our  hands  and  seals  this  twenty-sixth  day  of  February^ 
iS85. 

Lloyd  Tevis,        Tseal^ 
E,  J.  Baldwin,    (seal) 

[(J'usttfication  of  sureties, )\ 

Form  No.  4636.1 

{Commencing  as  in  Form  No,  IfiSSy  and  continuing  down  to  *.)  And  we 
do  also  promise  and  undertake,  pursuant  to  the  statute  in  such  case 
made  and  provided,  that  if  the  said  judgment,  or  any  part  thereof,  be 
affirmed,  or  the  appeal  be  dismissed,  the  said  appellant  shall  pay  the 
amount  directed  to  be  paid  by  the  judgment,  or  the  part  of  such 
amount  as  to  which  the  judgment  shall  be  affirmed,  if  it  be  affirmed 
only  in  part,  and  all  damages  which  may  be  awarded  against  the 
appellant  on  such  appeal.  {DatCy  signatures  of  witnesses  and fustifica- 
tion  of  sureties  as  in  Form  No,  IfiSS,) 

(8)  From  Judgment  or  Order  Directing  Delivery  of 

Documents. 

Fomi  No.  4637.* 

{Commencing  as  in  Form  No,  463^,  and  continuing  down  to  *.)  And 
whereas,  the  defendant  in  the  above  entitled  action  has  appealed  to 

1.  Clark's  Code  Civ.  Proc.  N.  Car.,  two  undertakings  are  separate  and  dis- 

%  554.  tinct  the  appellant  has  a  right  to  have 

Ho  Partiealar  Torm  is  B«qiiirsd  for  an  his  appeal  heard,  although  the  surety 

undertaking  to  stay  execution,  and  if  to  the  undertaking  to  stay  execution  is 

words  are  inserted  in  such  undertaking  insolvent,  provided   the  surety  to  the 

repugnant  to  its  intent  they  will  be  re-  undertaking  for  costs  is  solvent*    Al- 

jected  as  surplusage.    Oakley  v.  Van  derman  v,  Rivenbark,  96  N.  Car.  134. 

Noppen,  100  N.  Car.  287.  8.  If  the  judgment  or  order  appealed 

Two  Separate  UndertsJdngi.  —  Where  from  direct  the  assignment  or  delivery 
the  undertaking  for  the  costs  and  the  of  documents  or  other  personal  prop- 
undertaking  to  stay  execution  are  in  erty,  the  execution  of  the  judgment  or 
one  instrument,  the  appellee,  upon  order  cannot  be  stayed  by  mere  appeal, 
filing  the  proper  proofs  of  the  insolv-  The  thing  required  to  be  assigned  must 
ency  of  the  surety,  is  entitled  to  have  be  placed  in  the  custody  of  the  officer 
the  appeal  dismissed,  but  where  the  or  receiver  appointed  by  the  court,  or 
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the  Supreme  Court  of  the  state  of  California  from  said  judgment  (or 
order^  rendered  (or  made)  and  entered  against  him  in  said  action 
in  said  Superior  Court,  in  favor  of  said  plaintiff,  on  the  ^th  day  of 
October^  z8P7,  directing  the  assignment  (or  delivery)  of  certain  docu- 
ments [or  other  personal  property  y  naming  tt)  therein  mentioned,  speci- 
fied ana  described;  Now  therefore,  in  consideration  of  the  premises 
and  of  such  appeal,  we,  the  undersigned,  do  hereby  jointly  and  sev- 
erally undertake  and  promise  on  the  part  of  the  said  appellant,  and 
do  acknowledge  ourselves  jointly  and  severally  bound  in  the  further 
sum  of  Jhe  hundred  dollars,^  being  the  amount  directed  by  the  judge 
of  the  said  superior  court;  that  the  said  appellant  will  obey  the  order 
of  the  appellate  court  upon  the  appeal'  {coneluding  as  in  Form  No, 
46SB,  after  the  *). 

(4)  From  Judgment  or  Order  Relating  to  Real  Property. 

Fonn  No.  4638.' 

{Commencing  as  in  Form  No,  46My  and  continuing  to  *.) 

And  whereas,  the  said  appellant  is  desirous  of  staying  the  execu- 
tion of  the  said  judgment  (or  order)  so  appealed  from  in  so  far  as 

the  appellant  may  enter  into  an  under-  Cal.  Code  Civ.  Proc.  (1886),  ^  943.     For 

talcing  with  at  least  two  sureties.  similar  provisions  consult  list  of  stat* 

CaUfomia,  —  Code  Civ.  Proc.  (1886),  utes  cited  supra,  p.  944,  note  3. 

$943.  M  am'd  Stat.  (1897),  c.  64.  8.  Oonditioiiid  ts  ths  SIBwt  that  the 

Idaho.  —  Rev.  Stat.  (1887X  g  4811.  appellant  will  obey  the  order  of  the 

Kansas*  —  Gen.  Stat.  (1889),  §4652.  appellate    court    upon    appeal.      Cal. 

Minnesota,  — SXAl.   (1894),   %  6141  et  Code  Civ.    Proc.   (1886),  §  943.     For 

seq,  similar  provisions  see  list  of  statutes 

Montana, — Code  Civ.  Proc.   (1895),  cited  si^ra,  p.  944,  note  2. 

^  1 737.  AfpmI  tt9m  Jvdgmflnt  IHjnsstliig  Essen- 

Nebraska.  —  Consol.     Stat.     (1893),  tlon  of  ConvtyaiMS.  —  To  produce  a  suy 

%  5137.  the  instrument  must  be  executed  and 

Nevada.  —  Gen.  Stat.  (1887),  S  SS^S*  deposited  with  the  clerk  with  whom  the 

New  Kirrif.  —  Code  Civ.  Proc,  §  1336  judgment  or  order  is  entered  to  abide 

^seq,  the  judgment  of  the  appellate  court. 

North  Carolina,  —  Clark's  Code  Civ.  Cal.  Code  Civ.  Proc.  (1886),  g  044.     For 

Proc.,  ^555.  similar  provisions  see  list  of  statutes 

North  Dakota.  —  Rev.  Codes  (1895),  cited  m/ra,  p.  944,  note  3. 

•S5611.  SvX  compare: 

Ohio.-^Rcv.  Stat.  (1894),  §6718.  Jjransas.-^ Gen,  Sat.  (1889),  §4653. 

O^/d^^wia.— Stat.  (1895),  §4447.  Nebraska. -^ Consol,  Sut.    (1893),  g 

Oregon.  —  Hill's  Anno.  Laws  (1893),  5x37. 

?  538  ^/  seq,  Ohio,  —  Rev.  Sut.  (1894),  fi  6718. 

South  Carolina.  —  Code  Civ.   Proc,  Oklahoma,  —  Stat.  (1895),  g  4447. 

■g  350.  Wyoming,—  Rev.  Stot.  (1887).  g  3136. 

South  Dakota.  —  Comp.  Laws  (1887),  8.  If  the  judgment  or  order  appealed 

-g  5321.  from  direct  the  sale  or  delivery  of  pos- 

Utah,  —  Comp.  Laws  (1888),  g3639.  session  of  real  property,  the  execution 

1Visconnn,'-~S9in\},  &  B.  Anno.  Stat,  of  the  same  cannot  be  stayed,  unless  a 

<l889),  ^  3054.  written  undertaking  be  executed  on  the 

fVyoming,  —  Rev.  Stat.  (1887),  g  3136.  part  of  the  appellant  with  two  or  more 

Rule  in  case  of  order  for  sale  of  per-  sureties, 

ishable  property,  see  Cal.  Code  Civ.  Gx/t/VrMttf.  —  Code  Civ.  Proc  (1896), 

Proc.  (1886),  g  949;    Idaho  Rev.  Stat,  g  945. 

(1887),  g  4817.  Idaho,  —Rev.  Sut.  (1887),  g  4813. 

1.  Ambniit.  —  In  such  an  amount  as  Xansas, -^Gen.  Stat.  (1889),  g  4653. 

Che  court  or  a  judge  thereof  may  direct.  Minnesota. — ^Stat  (1894),  g6x4i  et  seq. 
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relates  to  the  delivery  of  possession  of  said  land  and  premises,  we  do 
farther,  in  consideration  thereof,  and  of  the  premises,  jointly  and 
severally  undertake  and  promise  and  do  acknowledge  ourselves 
further  jointly  and  severally  bound  in  the  further  sum  of  one  thousand 
dollars,^  being  the  amount  for  that  purpose  fixed  by  the  judge  of  this 
court  that  during  the  possession  of  such  property  by  the  appellant  he 
will  not  commit,  or  suffer  to  be  committed,  any  waste  thereon,  and 
that  if  the  said  judgment  (or  ortUr)  appealed  from  be  affirmed  or  the 
appeal  dismissed,  he  will  pay  the  value  of  the  use  and  occupation  of 
the  property  from  the  time  of  the  appeal  until  the  delivery  of  the  pos- 
session thereof,  not  exceeding  the  sum  of  one  thousand  dollars  so  as 
aforesaid  fixed  by  the  judge  of  this  court  by  which  the  said  judgment 
(or  order)  was  rendered.*     (Concluding  as  in  Form  No,  Jlfisk  from  *  ) 

g.  From  MonleiiMl  Court 

FROM  MUNICIPAL  COURT  OF  THE  CITY  OF  NEW  YORK  TO  SUPREME  COURT.^ 

Form  No.  4639. 

Municipal  Court  of  New  York, 


.1 


Borough  of  Manhattan^  First  District 

il/(MiAwMi. «— >  Code  Civ.  Proc.  (1895),  in  this  form.    And  when  the  judgment 

(  1720.  is  for  the  sale  of  mortgaged  premises, 

Nebraska. -^CotkvA,  Stat.   (1893X    §  and  the  payment  of  a  deficiency  arising 

5127.  from  the  sale,  the  nndertaking  must 

Nevada.  —  Gen.  Sut.  (1887),  %  3367.  also  provide  for  the  payment  of  such 

New  York,  —  Code  Civ.  Proc.  %  1326  deficiency.    Cal.  Code  Civ.  Proc.  (1886), 

et  seq.  g  94$. 

North  Cur^ik'nd.  —  Clark's  Code  Civ.  For  similar  provisions  see  list  of  stau 

Proc.,  8  $57.  wtes  cited  supra,  p.  945,  note  3. 

North  Dakota,  -^  Rev.  Codes  (1895),  In  YoredMnre  Osaas  where  there  was 

\  5613.  no  judgment  in  personam^  a  bond  for 

Ohio,  —  Rev.  Sut.  (1894),  J  6718.  costs  and  a  bond  for  waste  and  dcfici- 

Oklahoma.  — Stat  (1895),  %  4447.  eocy  is  snificient,  but  where  the  judg* 

Oregon. -^W^X %  Anno.  Laws  (189s),  ment  is  in  the  form  authorised  by  C^ 

§  538  et  seq.  Code  Civ.  Proc.  (1886),  |  726,  and  a  stay 

South  Carolina.  —  Code  Civ.   Proc.,  of  proceedings  is  desired  as  to  the  whole 

§352.  judgment,  there  must  be  a  bond   for 

South  Dakota,  — » Cbmp. .  Laws  (1887),  costs,  a  bond  in  double  the  amount  of 

%  5223.  personal    judgement,   and   a   bond   for 

Utak.  —  Comp.  Laws  (1888),  §  3641.  waste    and    deficiency:    all  of  which, 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat,  however,  may  be  included  in  one  bond 

(1889),  §  3056.  at  the  option  of  the  appellant.     Eng- 

Wyoming.—'Vitv.  Stat.  (1887),  §3136.  lund  v.  Lewis,  25  Cal.  353. 

1.  Aaurant.  —  Not  exceeding  the  sum  To  stay  sale  pending  appeal  from 
to  be  fixed  by  the  judge  of  the  court  by  decree  of  foreclosure,  appellant  must 
which  the  judgment  was  rendered  or  have  executed  a  written  undertaking 
ordered  made,  and  which  amount  must  required  by  the  statute.  Charleston  v. 
be  specified  in  the  undertaking.  Cal.  Caulfield,  19  S.  Car.  201 ;  Gerald  v. 
Code  Civ.  Proc.,  g  945.  For  similar  Gerald,  30  S.  Car.  348;  Stanley  ?'.  Stan- 
provisions  see  list  of  statutes  cited  ley,  35  S.  Car.  584. 
supra,  p.  945,  note  3.  S.  For  the  act  creating  this  court,  de- 

Cal.  Code  Civ.  Proc,  §945,  empowers  fining  its  jurisdiction,  prescribing  the 

the  court  to  fix  the  amount  of  the  bond  procedure  therein,  and   providing  for 

in  respect  to  waste,  use  and  occupation,  appeals  therefrom,  consult  the  Charter 

and  deficiency.     Boob  v.  Hall,  105  Cal.  of  the  City  of  New  York  (1897),  §§  1350- 

413.  1384. 

8.  Gandltioiiid  to  the  SIBwt  as  indicated  4.  This  is  the  style  of  the  court  re- 
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» Undertaking  on  Appeal. 


John  Doe^  plaintiff, 
respondent^ 
against 
Richard  RoCy  defendant, 

appellant. 

Whereas  on  the  5th  day  of  February ^  i^98,  in  the  Municipal  Court 
of  New  York,  Borough  of  Manhattan^  First  District,  the  above  named 
respondent  recovered  judgment  against  the  above  named  appellant  for 
the  sum  of  four  hundred  dollars  damages  and  twenty-three  dollars 
costs. 

And  the  above  named  appellant^  feeling  aggrieved  thereby,  intends 
to  appeal  therefrom  to  the  Supreme  Court  of  New  York,  ^/W/ Judicial 
Department.^ 

Now,  therefore,  we,  /i?^«  Fen^  manufacturer^  residing  at  No.  12Jlf, 
Forsyth  street,  in  the  borough  of  Manhattan^  and  Richard  Den^  mer- 
chant^ residing  at  No.  ^  West  J^Sth  street,  in  said  borough,  do  jointly 
and  severally,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, undertake,  that  if  said  appeal  be  dismissed,  or  if  judgment  be 
rendered  against  the  appellant  in  the  appellate  court,  and  an  execu- 
tion issued  thereon  is  returned  wholly  or  partly  unsatisfied,  we  will  pay 
the  amount  of  said  judgment,  or  the  portion  thereof  remaining  unsat- 
isfied, not  exceeding  the  sum  of  eight  hundred  and  sixty-six  dollars.* 

Dated  at  the  city  of  New  York  the  ISth  day  of  February,  iW8. 

John  Fen, 
RicJiard  Den^ 

(^Acknowledgment  and  justification  of  sureties.) 

8.  To  Appellate  Division  of  Supreme  Court. 

a.  From  County  Court 
(1)  Generally. 

Form  No.  4640. 

Suffolk  County  Court. 

John  DoCy  plaintiff,  respondent^      \ 

against  >  Undertaking  on  Appeal. 

Richard  Roe^  defendant,  appellant.   \ 

Whereas,  on  the  12th  day  of  October ^  i8P7,  in  the  County  Court  of 
Suffolk  County,  New  York,  the  above  named  respondent  recovered  a 

quired  to  be  engraved  on  the  seal  there-  the  supreme  court,  as  appeals  from  the 

of.   See  Charter  of  the  City  of  New  York  district  court  and  other   inferior  city 

(1897),  g  1372.  courts  have  hitherto  been  taken.     See 

1.  The  appeal  shall  be  taken  to  the  Rules  I.  to  VII.  of  Appellate  Division, 

supreme  court,  and  shall  be  heard  in  First  Department;  Hun's  Court  Rules 

such  manner  and  by  such  justice  or  (1896),  p.  321  et  seq, 

justices  as  the  appellate  division  of  the  Such  appeal  may  be   taken   in    the 

supreme  court  in  the  judicial  depart-  cases  and  in  the  manner  prescribed  in 

ment,  embracing  the  district  wherein  articles  first  and  second  of  title  eight 

the  action  was  brought,  shall  direct,  of  chapter  nineteen  of  the  Code  of  Civil 

Charter  of  the  City  of  New  York  (i«97),  Procedure  (N.  Y.  Code  Civ.  Proc,  §§ 

§  1367.  3044-3067).    Charter  of  the  City  of  New 

Presumably,  appeals  from  this  court  York  (1897),  §  1367. 

will  be  taken  to  the  appellate  term  of  8.  The  undertaking   must   be    in  a 
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judgment  against  the  above  named  appellant,  affirming  a  judg- 
ment against  said  appellant  for  seventy-five  dollars  damages,  and 
seven  dollars  and  fifty  cents  costs,  recovered  in  the  justice's  court, 
before  William  A,  Strawson^  Esquire,  a  justice  of  the  peace  within 
and  for  the  town  of  Huntington^  in  said  county,  on  the  Bd  day  of 
September^  i8P7,  and  for  twenty-five  dollars,  costs  of  appeal.  And  the 
above  named  appellant,  feeling  aggrieved  thereby,  intends  to  appeal 
therefrom  to  the  Appellate  Division  of  the  Supreme  Court  of  New 
York,  Second  Department. 

Now,  therefore,  we,  John  Fen^  merchant^  residing  in  the  village  of 
Northport^  Suffolk  county.  New  York,  and  Richard  Den,  merchant^ 
residing  in  said  village,  do  jointly  and  severally,  pursuant  to  the 
statute  in  such  case  made  and  provided,  undertake  that  if  the  judg- 
ment so  appealed  from,  or  any  part  thereof,  is  affirmed,  or  the  appeal 
is  dismissed,  appellant  will  pay  the  sum  directed  to  be  paid  by  the 
judgment,  or  the  part  thereof  as  to  which  said  judgment  shall  be 
affirmed.^ 

Dated  October  20th,  iS97.  John  Fen. 

Richard  Den. 

(^Acknowledgment  and  justification  of  sureties,)^ 

(2)  From  Judgment  in  Replevin.' 

FonnNo.  464Z. 
Suffolk  County  Court. 

John  Doe,  plaintiff,  respondent,      \ 

against  >  Undertaking  on  Appeal. 

Richard  Roe,  defendant,  appellant,   ) 

Whereas,  on  the  12th  day  of  October,  iS97,  in  the  County  Court  of 
Suffolk  county,  New  York,  the  above  named  respondent  recovered  a 
judgment  against  the  above  named  appellant,  awarding  to  said  re- 
spondent the  possession  of  certain  chattels  therein  described,  with 
fifty  dollars  damages,  and  costs,  and  the  said  appellant,  feeling  ag- 
grieved thereby,  intends  to  appeal  therefrom  to  the  appellate  division 
of  the  Supreme  Court  of  New  York,  Second  Department  Now,  there- 
fore, we,  John  Fen,  merchant,  residing  in  the  village  of  Rvverhead^ 
county  of  Suffolk,  New  York,  and  Richard  Den,  manufacturer,  residing 
in  said  village  and  county,  do  hereby  jointly  and  severally  under- 
take, in  the  sum  of  one  thousand  dollars,^  that  the  appellant  will  obey 
the  direction  of  the  appellate  court  upon  this  appeal. 

Dated  October  18th,  i8P7.  John  Fen. 

Richard  Den, 

{Acknowledgment  and  iustificcUion  of  sureties!) 

sum  specified  therein,  which  sum  shaU  court  of  appeals.      N.   Y.   Code  Cit. 

be  at  least  one  hundred  dollars,  and  Proc.,  %  1341- 

shall  not  be  less  than  twice  the  amount  8.  The  suredes  must  jusdfv  as  upon 

of  the  judgment  appealed  from.     N.  Y.  appeal  to  the  court  of  appeals.     N.  Y. 

Code  Civ.  Proc,  g  3050.  Code  Civ.  Proc.,  8  1341. 

1.  On  appeal  from  the  county  court  S.  See  N.  Y.  Code  Civ.  Proc.»  §g  1328, 

no  security  is  required  to  perfect  the  1329. 

appeal,  but  to  stay  execution  security  4.  In  an  appeal  from  a  judgment  In 

must  be  given  as  upon  appeal  to  the  replevin,  the  undertaking  shall  be  in  a 
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b.  From  Saprane  Court 

(1)  To  Stay  ,  Proceedings  Generally.^ 

Fofm  No,  464a. 

New  York  Supreme  Court, ) 
County  of  Suffolk,         ) 

John  Do€y  plaintiflf,       "] 

respondent,  I  Undertaking  on  Appeal  from  a  Judgment 

Richard  ^fof^ defendant,  f     ^'^^^^'^^  ^he  payment  of  money, 
appellant.  J 

Whereas,  on  the  eighth  day  of  October,  i8P7,  in  the  Supreme  Court, 
county  of  Suffolk,  the  above  named  respondent  recovered  a  judgment 
against  the  above  named  appellant  for  the  sum  of  one  thousand  dollars 
damages  and  one  hundred  dollars  costs. 

And  the  appellant,  feeling  aggrieved  thereby,  intends  to  appeal 
therefrom  to  the  appellate  division  of  the  Supreme  Court  of  New 
York,  Second  Department. 

Now,  therefore,  we  John  Fen,  merchant,  residing  in  the  village  of 
Northport,  and  Richard  Den,  contractor,  residing  in  said  village,  do 
jointly  and  severally,  pursuant  to  the  statute  in  such  case  made  and 
provided,  undertake  that  the  appellant  will  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  him  on  said  appeal,  not  exceed- 
ing five  hundred  dollars,  and  do  also  undertake  that  if  the  judgment 
so  appealed  from,  or  any  part  thereof,  is  affirmed,  or  the  appeal  is 

sum  fixed  by  the  court  below,  or  a  judge  gal    or    taken    colore   officii^  and  was 

thereof,  to  the  effect  that  the  appellant  founded  on  a  good  consideration,  and 

will  obey  the  direction  of  the  appellate  so  should  be  held  to  inure  as  a  good 

court  upon  the  appeal.     N.  Y.  Code  common-law    agreement,    enforceable 

Civ.  Proc,  §  1329.  according  to  iis    terms.     Goodwin  v. 

Where  the  undertaking,  instead  of  be-  Bunzl,  loa  N.  Y.  224,  affirming  6  N. 

ing  in  the  form  of  an  undertaking  to  Y.  Civ.  Proc.  Rep.  226;  see  also  Kyan  v. 

stay  proceedings  on  appeal  in  an  action  Webb,  39  Hun  (N.  Y.)  435. 

of  replevin,  was  in  the  form  prescribed  1.  To  Stay  ExMatioii,  the  same  pro- 

by  §  1327,  Code  of  Civil  Procedure,  to  visions  apply  as  upon  an  appeal  to  the 

stay  execution  on  a  money  judgment,  court  of  appeals  when  subject  to  the 

and    was    properly    served,   acknowl-  same  conditions.      N.   Y.   Code.   Civ. 

edged,    approved,    filed,    and  a  copy  Proc,  §  1352;  Birds.  Rev.  Stat.  (1896), 

served  on  the  plaintiff's  attorneys,  and  p.  87,  g  60. 

the  attorneys  on  both  sides  treated  the  On  an  appeal  to  the  appellate  division 
undertaking  as  appropriate  and  an  ef-  from  a  final  judgment,  all  the  security 
fectual  stay  of  proceedings,  and  there  is  required,  under  g  1352,  to  stay  ex- 
were  no  steps  to  enforce  the  judgment  ecution,  that  is  required  bv  gg  1326  and 
until  the  decision  on  the  appeal;  in  an  1331,  to  perfect  an  appeal  to  the  court 
action  on  the  undertaking  it  was  held,  of  appeals  and  stay  execution,  although 
that  as  no  undertaking  was  requisite  by  §  135 1  no  security  is  required  for  the 
upon  the  appeal  except  to  stay  proceed-  sole  purpose  of  perfecting  such  appeaL 
ings,  the  giving  of  it  was  an  idle  cere-  Moak  v,  Hayes,  is  Hun  (N.  Y.)  316. 
mony,  unless  it  was  intended  to  secure  A  Tnuttt,  where  the  appeal  affects 
that  object;  that  the  transaction  was,  both  his  individual  interests  and  the 
in  legal  effect,  a  forbearance  at  the  interests  of  the  trust  estate,  must  give 
request  of  defendants,  in  consideration  an  appeal  bond.  Butler  v,  Jarvis,  1x7 
of  the  undertaking,  that  it  was  not  ille-  N.  Y.  its. 
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dismissed,  the  appellant  will  pay  the  sum  directed  to  be  paid  bj  the 
judgment,  or  the  part  thereof  as  to  which  judgment  shall  be  affirmed.^ 
Dated  Oct(*€r  18,  iM7. 

John  Fen. 
RUkardDcn. 
{Ackfunuledgmifii  and  Justification  of  sureties^ 

(2)  Where  there  is  an  Order  Requiring  Securitt.' 

Foffm  No.  4643. 

New  York  Supreme  Court,  ) 
Kings  County.  ) 

John  Dot^  plaintiff,  respondent^     \ 

against  >  Undertaking  on  AppeaL 

Richard  Roe,  defendant,  appellant.  ) 

Whereas,  on  the  Sth  day  of  October,  i8P7,  the  Supreme  Court  of 
Kings  county,  at  a  special  term  thereof,  made  an  order  in  this  action 
(Jlere  state  the  nature  of  the  order),  which  order  was  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings,  on  the  Sth  day  of  October,  iSP7; 
and  whereas,  the  above  named  appellant,  feeling  aggrieved  thereby, 
intends  to  appeal  therefrom  to  the  appellate  division  of  the  Supreme 
Court  of  New  York,  .Slf^^TiM/ Department,  and  the  court  having  made  an 
order  that  all  proceedings  on  the  part  of  the  respondent  be  stayed 
pending  said  appeal,  upon  the  execution  of  an  undertaking  on  the  part 
of  the  appellant,  with  sufficient  sureties,  conditioned  as  therein  pro- 
vided. Now,  therefore,  we,  John  Fen,  merchant,  residing  at  No.  900 
Fulton  street,  Brooklyn,  and  Richard  Den,  manufacturer,  residing  at 
J^SO  Broadway,  in  said  city,  do  hereby  jointly  and  severally  undertake 
that  the  appellant  will  pay  all  costs  and  damages  which  may  be 
awarded  against  him  on  said  appeal,  not  exceeding  five  hundred  dol- 
lars, and  do  in  like  manner  also  hereby  undertake  that  if  the  order 
appealed  from  or  any  part  thereof  is  affirmed  or  the  appeal  is  dis- 
missed, the  appellant  will  pay  the  sum  directed  to  be  paid  by  such 
order,  or  the  part  thereof  as  to  which  it  is  affirmed. 

John  Fen, 
Richard  Den. 
Dated  October  12,  i8P7. 
(Acknowledgment  and  justification  of  sureties.) 

1.  This  is  an  undertaking  to  perfect  sel  be  surety  on  any  undertaking  or 

appeal  and  stay  proceedings  under  sec-  bond  required  by  law,  or  by  these  rules, 

tions  1326  and  1327  N.  Y.  Code  of  Civil  or  by  any  order  of  court  or  judge,  in 

Procedure.  any  action  or  proceeding.     Hun's  Code 

And  it  stays  proceedings  without  an  Rules  N.  Y.  (1896),  Rule  No.  5. 

order  to  that  effect  as  upon  appeal  to  Where  a  surety  company  becomes 

the  court  of  appeals.    N.  Y.  Code  Civ.  surety  on  an  appeal  bond,  it  should  be 

Proc.»  §  1352.  approved  by  the  court  below.     Travis 

8.  Sureties  on  an  appeal  to  the  ap-  v.  Travis,  48  Hun  (N.  Y.)  343. 

pellate  division  of  the  supreme  court  S.  On  appeal  from  the  supreme  court 

must  justify  in  double  the  amount  of  to  the  appellate  division,  no  undertake 

the  judgment  and  costs.     Hoppock  v,  ing  is  required  to  perfect  the  appeaL 

Cottrell,  13  How.  Pr.  (N.  Y.)  461.  N.  Y.  Code  Civ.  Proc.  §  1351;  Good- 

In  no  case  shall  an  attorney  or  coun-  win  v.  Bunzl,  loa  N.  Y.  224.     But  if  a 
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(S)  FtOM  A  JVDOiiBirr  DniBCTme  Fathsmt  of  Ifmftr  m  FnuD 

IniTALHBHTS.^ 

F0niNo.4644. 

New  York  Sapreme  Court, ) 
Suffolk  County.  ) 

Rachael  Roc^  plaintiff,  respondent^  '\ 

against  >  Undertaking  on  Appeal. 

Richard  Roe^  defendant,  appellant,  J 

Whereas,  on  the  8th  day  of  October^  i8P7,  in  the  Supreme  Court, 
county  of  Suffolk^  the  above  named  respondent  recovered  against  the 
above  named  appellant  a  judgment  of  separation  from  bed  and  board 
which  judgment  contained  a  provision  that  said  appellant  pay  to  the 
said  respondent,  as  alimony,  the  sum  oi  fifty  dollars  a  month  during 
her  natural  life ;  and  the  appellant,  feeling  aggrieved  thereby,  intends 
to  appeal  therefrom  to  the  Appellate  Division  of  the  Supreme  Court 
of  New  York,  Second  Department.  Now,  therefore,  we,  John  Fen^ 
merchant^  residing  in  the  village  of  Riverhead^  Suffolk  county.  New 
York,  and  Richard  Den^  manufacturer^  residing  in  said  village  and 
county,  do  jointly  and  severally,  pursuant  to  the  statute  in  such  case 
made  and  provided,  undertake  that  the  appellant  will  pay  all  costs 
and  damages  which  may  be  awarded  against  him  on  said  appeal,  not 
exceeding  the  sum  of  five  hundred  dollars,  and  do  also  jointly  and 

party  would  have  proceedings  stayed  sum  fixed  in  the  undertaking  is  insuffi- 

upon  the  judgment  or  order  appealed  cient  in  amount,  will  make  an  order  re- 

from,  he  must  either  give  the  security  quiring  the  appellant  to  give  a  further 

required  on  an  appeal  to  the  court  of  undertaking  to  the  same  effect,  in  a  sum 

appeals  or  obtain  an  order  for  a  stay  of  and  within  a  time  specified  in  the  or- 

proceedings  from  the  court  or  judge,  der.     N.  Y.    Code  Civ.  Proc,  %  1327; 

Niles  V,  Battershall,  26  How.  Pr.  (N.  Y.)  Birds.  Rev.  Stat.  N.  Y.  (1896),  p.  80,  g  35. 

3;  Smith  V.  Heermance,  18  How.  Pr.  Where  the  plaintiff  recovered  against 

N.  Y.)  261;  Staring  z/.  Jones,  13  How.  the  defendant  a  judgment  of  separa- 

Pr.  (N.  Y.)  423;    Arnouz  v,  Harman,  tion  from  bed  and  board,  the  decree 

32  How.  Pr.  (N.  Y.)  382.  containing  a  provision  that  defendant 

A  stay  may  be  ordered  although  no  pay  plaintiff  a  certain  sum  each  month 

undertaking  has  been   filed.     Mills  v.  during  her  natural  life,  the  judgment 

Thursby,  ii  How.  Pr.  (N.  Y.)  129.  being  affirmed  on  appeal  by  the  general 

Temui  Imposed.  —  In  granting  a  stay  term,  the  defendant  appealed  to   the 

the  court  may  impose  terms  such  as  a  court  of  appeals.     The  court  made  an 

waiver  of  a  particular  defense,  and  the  order  fixing  the  amount  of  the  under- 

discretion  is  not  to  be  interfered  with  taking  given  to  secure  the  payment  of 

except  in  case  of  manifest  abuse.    War-  such  alimony  as  might  accrue  during 

ing  V,  Somborn,  12  Hun  (N.  Y.)  81.  the  pendency  of  the  appeal,  and  pro- 

1,  Where  the  judgment  or  order  di-  vided  that  upon  the  giving  thereof 
rects  the  payment  of  money  in  fixed  plaintiff's  proceedings  be  stayed  mean- 
instalments,  the  undertaking  must  be  to  while.  It  was  held  that  the  order  pen- 
the  effect  that  the  appellant  will  pay  dente  lite  for  the  payment  of  alimony 
each  instalment  which  becomes  pay-  was  merged  in  the  judgment,  and  that 
able  pending  the  appeal,  or  the  part  all  of  plaintiffs  proceedings,  including 
thereof  as  to  which  the  judgment  or  those  to  enforce  the  payment  of  ali- 
order  is  affirmed,  not  exceeding  a  sum  mony,  were  stayed,  under  section  1327, 
specified  in  the  undertaking,  which  Code  of  Civil  Procedure,  until  the  hear- 
must  be  fixed  by  a  judge  of  the  court  ing  and  determination  of  the  appeal*, 
below.     N.  Y.  Code  Civ.  Proc,  §  1327.  Samuels  v.   Samuels,   17   N.   Y.  State 

The  court  below,  at  anv  time,  upon  Rep.  680,  affirmed^  without  opinion,  120 

satisfactory  proof,  by  affidavit,  that  the  N.  Y.  663. ' 
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severally  undertake  that  the  appellant  will  pay  each  instalment  of 
alimonv  which  becomes  payable  pending  said  appeal,  or  the  part 
thereof  as  to  which  said  judgment  is  affirmed,  not  exceeding  the  sum 
of  ofu  thousand^  dollars. 
Dated  the  18th  day  of  October,  i8&7. 

John  Fen. 
Richard  Den^ 
(Acknowledgment  and  justificaH&n  of  sureties.) 

(4)  From  a  Judgment  in  Ejectment.^ 

Form  No.  4645. 

New  York  Supreme  Court,  ) 
County  of  Suffolk.         ) 

JohnDoCy  plaintiff,  ^ 

respondent y 
against  >  Undertaking  on  Appeal 

Richard  Roe  ^  defendant^ 

appellant.  J 

Whereas,  on  the  Sth  day  of  October^  i8P7,  in  the  Supreme  Court  of 
the  county  of  Suffolk^  the  above  named  respondent  recovered  a  judg- 
ment against  the  above  named  appellant,  whereby  said  respondent^ 
among  other  things,  is  entitled  to  the  immediate  possession  of  the 
real  property  therein  described ;  and  said  appellant,  feeling  aggrieved 
thereby,  intends  to  appeal  therefrom  to  the  Appellate  Division  of  the 
Supreme  Court  of  New  York,  Second  Department  Now,  therefore,  we, 
John  Feny  merchant^  residing  in  the  village  of  Riverhead^  county  of 
Suffolk^  New  York,  and  Richard  Den^  manufacturer^^  residing  in  said 
village  and  county,  do  hereby  jointly  and  severally,  according  to  the 
statute  in  such  case  made  and  provided,  undertake  that  the  appellant 
will  not,  while  in  possession  of  such  real  property,  commit,  or  suffer 
to  be  committed,  any  waste  thereon,  and  that  if  the  judgment 
appealed  from  be  affirmed,  or  the  appeal  be  dismissed,  the  appellant 
will  pay  the  value  of  the  use  and  occupation  of  said  property,  or  the 
part  thereof  as  to  which  said  judgment  shall  be  affirmed,  from  the 
time  of  taking  said  appeal  until  the  delivery  of  the  possession 
thereof,  pursuant  to  the  judgment,  not  exceeding  the  sum  of  two 
thousand  dollars.  John  Fen. 

Richard  Den, 

Dated  October  12,  i%97. 

{Acknowledgment  and  justification  of  sureties.) 

1.  I  Birds.  Rev.  Stat.  (1806),  p.  80,  g       S.  The  sureties  on  the  undertakisg 

39;  N.  Y.  Code  Civ.  Proc,  g  1331.  of  a  defendant  in  ejectment  who  ob» 

In  aa  Appeal  f^rom  aa  Ordar  or  Jndg*  tains  a  new  trial  are  not  liable  for  any 

mant  Direoting  tha  Izieatiim  of  a  Oon-  subsequent  judgment  that  may  be  re- 

Toyaaoo,  execution  of  the  judgment  is  covered  against  him,  though  they  may 

not  stayed  until  the  instrument  is  exe-  be  liable  for  the  use  and  occufMition 

cuted  and  deposited  with  the  clerk  with  pending  aopeal.    Qason  v .  Kehoe,  87 

whom  the  judgment  or  order  is  entered,  Hun  (N.  Y.)  368. 
to  abide  the  direction  of  the  appellate 
court.     N.  Y.  Code  Civ.  Proc«,  g  1330. 
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(5)  FltOM  DbCRSB  in  FORBCLOSUm.^ 


FonBNo.4646. 

New  York  Sopreme  Court, ) 
County  of  SuffdK         \ 

John  Doty  plaintiff,         "^ 

respondent^  I 
against  V  Undertaking  on  AppeaL 

Richard  Doe^  defendant^  I 
appellant.  J 

Whereas,  on  the  Sih  day  of  Octobery  x8P7,  in  the  Supreme  Court  of 
the  county  of  Suffolk^  the  above  named  respondent  recovered  a  judg- 
ment against  the  above-named  appellant  for  the  foreclosure  and  sale 
of  certain  mortgaged  real  property  therein  described  ;  and  the  said- 
appellant,  feeling  aggrieved  thereby,  intends  to  appeal  therefrom  to 
the  Appellate  Division  of  the  Supreme  Court  of  New  York,  Second 
Department.  Now  therefore,  we,  John  Fen^  merchant^  residing  in  the 
village  of  River head^  Suffolk  county.  New  York,  and  Richard  Den^ 
manufacturer^  residing  in  said  village  and  county,  do  hereby  jointly 
and  severally,  according  to  the  statute  in  such  case  made  and  pro- 
vided, undertake  tHat  if  the  judgment  appealed  from  is  affirmed  or 
the  appeal  is  dismissed,  the  said  appellant  will  pay  any  deficiency 
which  may  occur  upon  the  sale,  in  discharge  of  the  sum  to  pay  which 
the  sale  is  directed,  with  interest  and  costs,  and  all  expenses  charge- 
able against  the  proceeds  of  the  sale,  not  exceeding  the  sum  of  iwa 
thousand  dollars.'  John  Fen^ 

Richard  Den. 

Dated  October  If^th,  i8Pr. 

(Acknowledgment  and  justification  of  sureties!) 

e.  From  Surrogate's  Court.' 

Form  No.  4647. 
Surrogate's  Court,  County  of  Suffolk. 

1.  I  Birds.  Rev.  Stat.  (1896),  p.  80,  provided  in  the  first  clause  of  the  N.  Y» 

g  39;  N.  Y.  Code  Civ.  Proc.,  g  1331.  Code   Civ.    Proc,   §   1331,   without   a. 

8.  The  penalty  of  the  undertaking  is  covenant  to  pay  a  deficiency  as   set 

fixed  bjr  a  judge  of  the  court  below,  forth  in  the  second  clause,  is  insufficient 

N.  Y.  Code  Civ.  Proc,  g  1331.  to  stay  execution    on    the    judgment 

One  who  appeals  from  a  decree  of  where  defendant  is  not  in  possession  of 

foreclosure  has  his  option  to  give  an  the  property.     National  Savings  Bank 

undertaking  the  condition  of  which  is  v,  Slade,  42  N.  Y.  Supp.  455. 

to  pay  any  deficiency,  or  to  give  one  An  undertaking,  under  section  1327,. 

conditioned  against  waste  and  to  pay  topay  the  amount  of  the  judgment,  will 

for  use  and  occupation.    N.  Y.  Code  not  cover  a  judgment  for  deficiency  in 

Civ.  Proc,  g  1331;    Horton  v.  Childs,  foreclosure   proceedings  ;   that  section 

19   Civ.    Proc.   Rep.  (N.  Y.  Supreme  applies  only  to  decrees  absolutely  re^ 

Ct.)io3;  Werner  v.  Tuch,  no  N.  Y.632;  quiring  the  payment  of  the  sum  fixed. 

Grow  V.  Snell,  29  Hun  (N.  Y.)  508.  or  that  might  be  ascertained  by  com> 

A  bond  by  appellant  on  appeal  from  nutation.    Grow  9.  Snell,  4  Civ.  Proc. 

a    foreclosure   judgment,   conditioned  Rep.  (Supreme  Ct.)  334,  29  Hun  (N.  Y.) 

not  to  commit  waste,  and  to  pay  the  598. 

value  of  the  use  of  th«  property,  as  S.  See  N.  Y.  Code  Civ.  Proc,  g  2577.. 
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In  the  matter  of  the  probate  of  a  paper ) 

propounded  as  the  last  will  and  testa-  >  Undertaking  on  Appeal. 

ment  of  Samuel  Short,  decciasM.  j 

Whereas,  on  the  9th  day  of  October^  i8P7,  at  the  Surrogate's  Court 
in  the  county  of  Suffolh,  a  decree  was  retidered  in  the  above  entitled 
proceeding  admitting  to  probate  a  paper  propounded  as  the  last  will 
and  testament  of  Samuel  Short,  deceased. 

And  whereas  Daniel  Shorty  one  of  the  heirs  of  the  said  Samuel 
Short,  deceased,  being  aggrieved  thereby,  intends  to  appeal  there- 
from to  the  Appellate  Division  of  the  Supreme  Court  of  New  York, 
Second  Department. 

Now  therefore,  we,  John  Fen,  merchant^  residing  in  the  village  of 
Riverhead,  Suffolk  county.  New  York,  and  Richard  Den,  manufac- 
turer, residing  in  said  village  and  county,  do  hereby,  according  to 
the  statute  in  such  case  made  and  provided,  jointly  and  severally 
undertake  to  and  with  the  people  of  the  state  of  New  York^  that 
the  appellant  will  pay  alt  costs  and  damages  which  may  be  awarded 
against  him  on  this  appeal  not  exceeding  the  sum  of  %950,^ 

John  Fen. 

Dated  October  12th,  x8P7.  Richard  Den. 

(^Acknowledgment  and  justification  of  sureties,) 

{Approval. ) 

1.  The  undertaking  on  appeal  pro-  the  decree  or  order,  or  anr  part  thereof, 
vided  for  in  g^  2$77~a58o,  inclusive,  is  affirmed,  or  the  appeal  is  dismissed, 
must  be  made  payable  to  the  state,  the  appellant  will  pay  all  costs  and 
and  contain  the  name  and  residence  of  damages  which  may  be  awarded 
each  of  the  sureties  thereto;  must  be  against  him  upon  the  appeal,  and  will 
approved  by  the  surrogate,  or  a  judge  pay  the  sum  so  directed  to  be  paid  or 
of  the  appellate  court,  and  must  be  collected,  or  as  the  case  requires,  will 
filed  in  the  surrogate's  office.  N.  Y.  deposit  or  distribute  the  money,  or  de- 
Code  Civ.  Proc,  §  2581;  Birds.  Rev.  liver  the  property,  so  directed  to  be 
Stat.  N.  Y.  (1896),  p.  3080,  ^  95.  deposited,  distributed  or  delivered,  or 

8.  To  render  a  notice  of  appeal  effect-  the  part  thereof  as  to  which  the  decree 

ual   for  any  purpose,  appellant  must  or  order  is  affirmed.     N.  Y.  Code  Civ. 

give   a  written   underukmg,   with  at  Proc.,  §  2578;  Birds.  Rev.  Stat.  (18^), 

least   two  sureties,  to   the  effect  that  p.  3079,  §  92. 

appellant  will  pay  all  costs  and  dam-  bi  OsM  of  Commitmmt.  —  The  security 

ages  which  may  be  awarded   against  to  stay  proceedings  in  case  of  commit- 

him  upon  appeal,  not  exceeding  two  ment  is  provided  for  by   N.   Y.  Code 

hundred  and  fifty  dollars.     N.  Y.  Code  Civ.  Proc,  g  2579;  Birds.  Rev.  Stat.  N, 

Civ.   Proc,  §  2577;   Birds.  Rev.  Slat.  Y.  (1896),  p.  3079,  §93. 

(1896),  p.  3079,  §  91.  The  undertaking  provided  for  in  the 

On  appeal  by  an  administrator  from  N.  Y.  Code  Civ.  Proc,  §  2579,  must, 
a  judgment  rendered  against  him,  se-  where  the  appeal  is  taken  from  a 
curity  for  past  costs  should  not  be  decree  directing  the  payment,  deposit- 
required.  An  undertaking  for  $250  ing,  or  distribution  of  money,  be  not 
should  be  executed  to  secure  the  costs  less  than  twice  the  sum  directed  to  be 
on  appeal.  Kahn  v.  Chapin,  84  Hun  paid,  deposited  or  distributed.  N.  Y. 
(N.  Y.)  540.  Code  Civ.   Proc,  §  2580;  Birds.  Rev, 

From  Dooree  Diroottng  the  Piymeat  or  Sut.  N.  Y.  (1896),  p.  3080,  §  94. 

IHstribution   of  Konoy,  ete.  —  To   stay  From  aa  Order  Oraathig  Leave  to  leeae 

execution  where  the  decree  directs  the  SzeeutloiL  —  Where  the  appeal  is  taken 

payment  or  distribution  of  money,  etc.,  from  an  order  granting  leave  to  issue 

appellant  must  give  an  undertaking,  an  execution,  the  undertaking  must  be 

with  at   least  two  sureties,  in  a  sum  in  not  less  than   twice  the  sum  to  col- 

therein  specified,  to  the  effect  that  if  lect  which   the  execution   may   issue. 
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4.  To  Circuit  CdQiM;^ 
a.  From  Goviitjp  CMrt. 

Form  No.  4648.* 


In  the  County  Court  for  the  State  of  Oregon,  for  the  County  of 

John  Doe^  plaintiff,      ) 

against  >  Undertaking  on  Appeal. 

Richard  Roe^  defendant. ) 
Whereas,  Richard  Roi^  the  defendant  above  named,  has  appealed 

N.  Y.  Code  Civ.  Proc.,  g  2580;  Birds,  tion.    Sanb.  &  B.  Anno.  Stat.  (1889),  g 

Rev.  Stat.  N.  Y.  (1896),  p.  3080,  $94.  4032. 

In  all  cases  not  otherwise  provided  No  particular  form  is  necessary  for 

for  the   undertaking   must  be    in  an  the  undertaking.      McKnight  v.   Mc- 

amount  fixed  by  the  surrogate  court,  or  Knight,  20  Wis.  446. 

by  a  judge  of  the  appellate  court,  who  A  guardian  need  file  no  such  under- 

may  require  proof,  by  affidavit,  of  the  taking.    Stinson  v,  Leary,  69  Wis.  269; 

value  of  any  property,  or  of  such  other  Tompkins  v.  Page,  70  Wis.  249. 

facts  as  he  deems  proper.     N.  Y.  Code  Partners  executing  such  an  under- 

Civ.  Proc,  g  2580;  Birds.  Rev.  Stat.  N.  taking  in  the  firm  name,  it  must  be 

Y.  (1896),  p.  3080,  g  94.  presumed,  in  the  absence  of  proof,  to 

The  respondent  may    apply   to  the  be  so  executed  as  to  bind  both  partners, 

appellate  court,    upon   notice,  for  an  Such  bond  may  run  *'  to  John  Jones, 

order  requiring   the   appellant  to  in-  John  Smith  and  John  Doe,  administra- 

crease  the  sum  fixed  in  the  undertaking,  tors,"  when  they  are  the  adverse  par- 

N.  Y.  Code  Civ.  Proc.,  g  2580;  Birds,  ties.     Kasson  v.  Brocker,  47  Wis.  79. 

Rev.  Stat.  N.  Y.  (1896),  p.  3080,  g  94.  To  Wham  ^f^j.  —  Should  run  to  the 

1.  From  Oourt  of  Goounon  FliM  to  cir-  adverse  party.    Thompson  v.  Thomp- 

cuit  court  in  Ohio^  appeal  follows  the  son,  24  Wis.  515.     Such  as  the  credit 

same  practice  and  procedure  as  from  ors,  when  the  appeal  was  by  the  ad- 

the  common  pleas  to  the  supreme  court,  ministrator  for  the  estate  or  in  his  own 

Ohio   Rev.    Stat.   (1894),  g  6718.     See  right.      Perkins  v.  Shadbolt,  44  Wis. 

supra,  p.  932.  574;  Fehland's  Estate,  49  Wis.  349.     Or 

From    Mai    Justioo,  Oountj  Gommii-  to  the  guardian  on  an  appeal  from  an 

■loners,  or  Other  InfiBrier  Court,  except  the  order  appointing    a    guardian  of    an 

probate  court,  to  circuit  court,  in  South  alleged  drunkard.  Tallmadge  v.  Flint, 

Carolina,  for  a  supersedeas,  the  party  19  Wis.  621.    Or  to  the  heir  at  law  from 

against  whom  the  judgment  is   must  an  order  allowing  will.  Nelson  v,  Clong- 

fumish   a  good   and   sufficient    bond,  land,  15  Wis.  392. 

with  surety,  to  pay  the  amount  of  judg-  Obligee,  —  A   clerical    error     in    the 

ment  and  costs  in  event  that  he  fail  to  name  of    the    obligee    is   immaterial, 

sustain  his  appeal.     S.  Car.  Code  Civ.  Mullins'  App.  46  Wis.  154. 

Proc.  (i8q3),  §  358.  Sureties  on  such  an  undertaking  does 

From  Conn^  Court,  or  Commiisioiieri  not  include  practicing  attorneys.  Coth- 

Appointed  by  tiie  County  Court.  —  In  Wis-  ran    v.    Connaughton,     24    Wis.    134; 

consin,  the  party  appealing,  other  than  Branger  v,  Buttrick,  30  Wis.  153;  Gil- 

an  executor,    administrator,  guardian  bank  v.  Stephenson,  30  Wis.  155. 

or  trustee,  shall  file  with   the  county  Conditioned   to    the    effect    that    the 

court  an  undertaking  in  such  sum  and  appellants  will  *'  pay  all  damages  and 

with  such  sureties  as  the  judge  thereof  costs  that  may  be  awarded  against  them 

shall  approve,  to  the  effect  that  he  will  in  case  they  shall  fail  to  obtain  a  re- 

diligently  prosecute  his  appeal  to  effect,  versal  of  the  decision  (describing  it),  and 

and  pay  all  damages  and  costs  which  that  they  will  diligently  prosecute  such 

may  be  awarded  against  him  on  such  appeal   without  fraud    or    delay,"    is 

appeal;  but  no  bond  shall  be  required  sufficient  in  form.     Kassdn  v.  Brocker, 

of,  nor  costs  awarded  against,  any  child  40  Wis.  79. 

or  person  acting  in  behalf  of  a  child,  8.  Undertaking  is  in  all  material  re- 

on  an  appeal  from  an  order  of  adop-  spects  like  that  required  on  appeal  from 
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to  the  Circuit  Court  of  the  state  of  Oregon,  and  county  oi  Multfwmah^ 
from  the  judgment  rendered  in  the  above  entitled  cause  by  the  said 
county  court  above  named,  on  the  ith  day  of  October^  i8P7»  in  favor 
oi  John  Doe  and  against  the  said  Richard  Rot. 

Now  therefore,  {continuing  as  in  Form  No.  46 17^  supra.) 

b^  From  Justiee's  Coint. 

(1)  Generally. 

Pofm  No.  4649.1 

Justice's  Court  for  the  Precinct  of y  State  of  Oregon,  County 

of  Lincoln. 
John  Docy  plaintiff,     ) 

against  >  Undertaking  on  Appeal. 

Richard  Doe^  defendant.  ) 

Whereas,  a  judgment  having  been  given  on  the  4th  day  of  October y 
i8P7,  by  said  court  in  the  above  entitled  action  against  said  Richard 
RoCy  defendant  herein,  for  {Here  describe  judgment^  and  the  said 
Richard  Roe  having  appealed  therefrom  to  the  Circuit  Court  of  said 
state  and  county,  we,  the  said  Richard  Roe^  as  principal,  and  Harvey 
Fleming  and  Thomas  Youngy  all  of  the  county  aforesaid,  sureties, 
hereby  undertake  to  pay  all  costs  and  disbursements  that  may  be 
awarded  against  said  Richard  Roe  on  the  appeal,  [and  that  the  said 
2Lp^t[\2ccity  Richard RoCy  will  satisfy  any  judgment  that  may  be  given 
against  him  in  the  appellate  court  on  appeal.] 
Dated  this  4th  day  of  October y  iS97. 

Richard  Roe.  (seal^ 

Harvey  Flemingy  Surety.     ?seali 
Thomas  Youngy  Surety.       (seal) 
{Justification  of  sureties. )  * 
{Approved,) 

Form  No.  4650. 

State  of  South  Dakota, )  In  Justice  Court, 

County  of  HugheSy     \  Before  Abraham  Kenty  Justice  of  the  Peace^ 
John  DoCy  plaintiff  and 
respondent. 
against 
Richard  RoCy  defendant  and 
appellant. 
Whereas,  On  the  9th  day  of  Octobery  i8P7,  before  Abraham  Kenty 


Undertaking  on  Appeal  from  Judg- 
^     ment  rendered  in  Justice's  Court 


the  circuit  court  to  the  supreme  court,  ther  provides  that  the  appellant  will 

Hill's  Anno.  Laws  Ore.  (1893),  %  538.  satisfyan^  judgment  that  maybe  givea 

Consult  Form  No.  4617,  supra.  against  him  in  the  appellate  court  on 

1.  Appellant  must  give  an  undertak-  appeal.    Hill's  Anno.  La#s  Ore.  (189a), 

ing,  with  one  or  more  sureties,  to  the  g  2120. 

effect  that  the  appellant  will  pay  all        8.  The  sureties  on  the  undertaking 

costs  and  disbursements  that  may  be  must  have  the  qualifications    of  ball 

awarded  against  him  on  the  appeal;  upon  arrest.     HilVs  Anno.  Laws  Ore. 

but  such  underuking  does  not  stay  the  (1892),  %  2x33.    See,  also,  the  title  Jus> 

proceedings  unleii  the  underuking  fur-  tification  of  SuRxms. 
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Esq.,  justice  of  the  peace  in  and  for  the  county  of  Hughes^  the  above 
named  respondent  recovered  a  judgment  agamst  the  above  named 
appellant  ior  fifty-four  dollars,  principal  %MVCiy  zxiA  three  and  one-half 
dollars  costs,  and  the  above  named  appellant,  feeling  aggrieved 
thereby,  intends  to  appeal  therefrom  to  the  Circuit  (or  County)'^ 
Court  of  said  county. 

Now,  Therefore,  we,  Richard  Roe  as  principal,  and  John  Fen  and 
Richard  Den^  as  sureties,  of  the  county  of  Hughes^  do  hereby  under- 
take in  the  sum  of  one  hundred  and  fifteen  dollars,  that  the  said  appel- 
lant will  pay  the  amount  of  the  judgment  appealed  from  and  all  costs, 
if  the  appeal  be  withdrawn  or  dismissed,  or  the  amount  of  any  judg- 
ment and  all  costs  that  may  be  recovered  against  said  appellant  in 
the  action  in  the  Circuit  (or  County)  Court. 

Dated  October  12,  iS97. 


{Acknawledgmeni  and  justification  of  sureties,)  * 


Richard  Roe, 
John  Fen. 
Richard  Den. 


Form  No.  4651.* 

State  of  Wisconsin,    )  In  Justice  Court, 

County  of  Walworth. )  Before  Abraham  Kent,  Justice  of  the  Peace. 

John  Docy  plaintiff,        ) 

against  >•  Undertaking. 

Richard  Roe y  defendant.  ) 

Whereas,  judgment  was  rendered  in  the  above  entitled  action  on 
the  Jith  day  of  October ^  A.  D.  i8P7,  before  Abraham  Kent^  justice  of 

1.  The  circuit  and  county  courts  have  when  the  defendant  is  appellant;  when 
concurrent  jurisdiction  of  appeals  from  the  i>laintiff  is  appellant,  the  undertak- 
justices  of  the  peace.  S.  Dak.  Sess.  ing  is  as  in  the  ordinary  cases.  Sanb. 
Laws  1890,  c.  78,  §9.  &  B.  Anno.  Sut.  (1889),  %  3368. 

2.  See  the  title  Justification  op  Stay  of  Proceedings  by  Tenant,  —  When 
Sureties.  a  final  judgment  shall  be  rendered  in 

9.  Appellant,  to  secure  a  stay,  ex-  favor  of  the  plaintiff  against  a  person 
cept  in  actions  of  replevin,  must  exe-  holding  over  after  default  in  the  pay- 
cute  a  written  undertaking  on  the  part  ment  of  rent,  either  in  justice's  court 
of  the  appellant,  by  one  or  more  suffi-  or  in  appellate  court,  he  may  stay  all 
cient  sureties,  to  be  approved  by  the  proceedings  on  such  judgment  by  pay- 
judge  of  the  appellate  court  or  by  the  ing  all  rent  due  at  the  date  of  the  judg- 
justice,  to  the  effect  as  indicated  in  this  ment  and  the  costs  of  the  action,  or  by 
form.  Sanb.  &  B.  Anno.  Stat.  (1889),  filing  with  the  justice;  or,  after  judg- 
§3756.  ment  in  the  appellate  court,  with  the 

In  VoreiblA  Entry  and  Detainer  CasM,  clerk,  his  undertaking  to  the  plaintiff, 

generally^  to  stay  proceedings  the  ap-  with  such  sureties  as  such  justice  or 

pellant  shall,  within  ten  days,  file  with  clerk  shall  approve,  to  the  effect  that  he 

the  justice  his  undertaking,  with  two  will  pay  such  rent  and  costs  within  ten 

or  more  sureties,  to  be  approved  by  the  days.     Sanb.  &  B.  Anno.  Stat.  (1889), 

justice,  to  the  effect  that  the  appellant  §  337i>     See  Sunday  Lake  Min.  Co.  v. 

will  pay  all  costs  of  such  appeal  which  Wakefield,  72  Wis.  204. 

may  be  awarded  against  him,  and  abide  On  Approval  of  Attaohmont.  —  Appel- 

the  order  of  the  court  therein,  and  pay  lant  shall  file  with  the  justice,  at  the 

all  rent  and  other  damages  justly  ac-  time  of  taking  such  appeal,  a  written 

cruing  to  the  plaintiff  during  the  pen-  iindertaking  on  his  part,  with  one  or 

dency  of  such  appeal.     This  applies  more  sufficient  sureties,  to  be  approved 
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the  peace  for  the  county  of  Walworth^  in  favor  of  the  above  named 
J0hn  Doe  and  against  the  above  named  Richard  Rse  for  the  sum  of 
twenty  dollars,  damages,  andjhe  dollars,  costs: 

And  whereas,  the  said  Richard  Roe^  conceiving  himself  aggrieved 
by  the  said  judgment,  has  appealed  therefrom  to  the  Circuit  Court  for 
the  county  of  Walworthy  according  to  the  provisions  of  the  statute  in 
such  case  made  and  provided,  and  conformed  in  all  things  required 
therein.  Now,  therefore,  we  the  undersigned,  Harvey  Fleming  and 
Thomas  Youngs  in  the  county  of  Walworth^  state  of  Wisconsin,  do 
hereby,  pursuant  to  the  statute  in  such  case  made  and  provided, 
undertake,  that  if  the  appeal  shall  be  dismissed,  or  if  judgment  be 
rendered  against  said  appellant,  and  execution  thereon  be  returned 
unsatisfied  in  whole  or  in  part,  we  will  pay  the  amount  so  remaining 
unsatisfied. 

Dated  October  J^h^  i8P7.  Harvey  Fleming.      ^seal) 

(Justification  of  sureties,)  Thomas  Young.        ^seal) 

(2)  In  Replevin. 

Pom  No.  465a  J 

{Title  of  court  and  cause  as  in  Form  No.  J^66L)  Whereas,  judgment 
was,  on  the  4th  day  of  October^  A.  D.  i807,  rendered  in  justice  court, 
Walworth  county,  state  of  Wisconsin,  before  Abraham  Kent^  justice 
of  the  peace,  in  an  action  in  said  court,  wherein  John  Doe  was  plain- 
tiff and  Richard  Roe  was  defendant,  ordering  the  officer  having  the 
custody  of  the  property  described  in  the  judgment  in  said  action  to 
deliver  the  same  to  the  sdiidjohn  Doe^  the  plaintiff  therein,  twenty- 
four  hours  from  the  time  of  the  entry  of  said  judgment  and  order. 

And  whereas,  said  Richard  Roe^  before  the  expiration  of  said  time, 
has  made  and  filed  with  said  justice  his  affidavit,  stating  that  he 
intends  to  appeal  therefrom  according  to  law.* 

And  whereas,  the  said  Richard  Roe  has  perfected  his  appeal  within 
the  time  required  by  law,  and  the  said  plaintiff  has  not  given  the 

by  the  appellate  court  or  by  the  justice,  against  the  appellant,  he  will  pay  to 
to  the  effect,  if  the  defenoant  shall  be  the  defendant  the  value  of  the  property 
the  appellant,  that  if  the  finding  ap-  attached,  to  be  ascertained  and  deter- 
pealed  from  shall  be  affirmed,  or  if  mined  by  the  court,  and  interest  there- 
judgment  be  rendered  upon  such  ap-  on,  and  all  damages  and  costs  assessed 
peal  against  appellant,  he  will  pay  to  and  taxed  against  him  by  reason  of  the 
the  plaintiff  the  amount  for  which  any  attachment.  Sanb.  &  B.  Anno.  Stat, 
judgment  has  been  or  shall  be  rendered  (1889),  §  3706. 

against  him  in  the  action,  and  interest  1.  If  the  appellee  does  not  make  the 

and  costs;  or,  at  his  option,  to  the  effect  undertaking  mendoned  in  the  preced- 

that  he  will  pay  to  the  plaintiff  the  ing  section,  the  appellant  may,  within 

value  of  the  property  returned  to  him,  five  days  after  the  ezpiimdon  of  the 

which  value  shall  in  such  case  be  as-  time  for  taking  the  appeal,  cause  an 

certained  and  determined  by  the  court,  undertaking  to  be  executed  on  his  part 

and  interest  thereon  and  the  costs  of  of  one  or  more  sufficient  sureties,  and 

the  action,  and  of  the  traverse;  and  if  filed  with  the  justice  to  the  effect  indi- 

the  plaintiff  shall  be  appellant,  to  the  cated  in  this  form.     Sanb.  &  B.  Anno, 

effect  that  if  the  finding  of  the  justice  Stat.   (1889),  §  3760.      For  appellee's 

upon  the  traverse  be  affirmed,  or  if  undertaking  see  Form  No.  4179,  infra. 
judgment  be  rendered  on  the  appeal 
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undertaking  required  by  section  3759  of  the  Revised  Statutes  within 
the  time  therein  prescribed : 

Now,  therefore,  we,  Richard  Roe,  as  principal,  and  Harvey  Fleming 
and  Thomas  Young,  as  sureties,  undertake  that  if  the  judgment 
appealed  from  be  affirmed  in  the  appellate  court,  as  to  any  part  of 
said  property  ordered  to  be  delivered  to  the  opposite  party,  or  if  the 
appeal  be  dismissed,  appellant  will  return  such  property,  or  so  much 
thereof  as  shall  be  adjudged  to  be  returned,  and  pay  all  costs  and 
damages  awarded  against  him  in  the  action,  and  abide  any  other  order 
or  judgment  of  the  S4>pellate  court. 

Richard  Roe, 
Harvey  Fleming, 
Thomas  Young. 
State  of  Wisconsin,  ) 
Walworth QoMTity.  S^' 

Harvey  Fleming  and  Thomas  Youngs  being  duly  sworn,  depose  and 
say,  each  for  himself,  that  he  is  one  of  the  sureties  mentioned  in  the 
foregoing  undertaking,  and  that  he  is  worth  the  sum  oifour  hundred 
dollars,  over  and  above  all  his  debts  and  liabilities,  in  property  in  the 
state  of  Wisconsin,  not  by  law  exempt  from  execution. 

Harvey  Fleming.^ 
Thomas  Young. 
Subscribe^  and  sworn  to  before  me  this  9th  ) 
day  of  October,  A.  D.  i8P7.  ) 

Abraham  Kent,  justice  of  the  peace. 
State  of  Wisconsin, 
Walworth  CoMnty. 

I  hereby  approve  of  the  foregoing  undertaking  and  the  sureties 
therein  mentioned,  this  9th  day  of  October,  A.  D.  i8P7. 

Abraham  Kent,  justice  of  the  peace. 


^^'  \  ss 


5.  To  Court  of  Common  Pleas'  fi*om  Justice's  Court. 

1.  JvitlftMtlom  of  tarttiM  to  andertak-  directs  the  payment  of  money,  the  un- 

ings,  under  §|  3759  and  3760,  provided  dertaking    shall    be     in    double    the 

for  by  §  3762,  Sanb.  &  B.  Anno.  Stat,  amount  thereof,  and  in  other  cases  in 

(1889).    If  the  sureties  do  not  justify  as  such  amount  as  shall  be  prescribed  by 

required  by  §  3762,  the  appeal  will  be  the  probate  court.     Ohio  Rev.    Stat, 

dismissed      Cothren  v,  Connaughton,  (1804),  §6408. 

24  Wis.  134.  When   the  appellant  is  a  party  in  a 

8.  l^iii  I^bats  Oowt  to  Court  of  Com-  fiduciary  capacity,  and  has  given  bond 

moa  Pleas  —  Appeal,  —  Appellant    must  within  the  state,  etc.,  and  appeals  in  the 

give    a    written     undertaking,     eze-  interest  of  the  trust,  he  shall  not  be  re- 

cuted    on  the   part  of  the   person  ap-  quired  to  give  bond.    Ohio  Rev.  Stat, 

pealing,    to  the     adverse  party,    with  (1894),  §  6408. 

one  or  more  sufficient  sureties,  to  be  Under  §  38  of  the  Probate  act,  S.  & 

approved  by  the  probate  judge,  condi-  C,  1218,  an  undertaking  in  an  appeal, 

tioned  that  the  party  appealing  shall  signed  by  sufficient  sureties,  without  the 

abide  and    perform  the    order,  judg-  signature    of    the    appellant,  is  good, 

ment  or  decree  of  the  appellate  court,  Johnson  v.  Johnson,  31  Ohio  St.  131. 

and  shall  pay  all   moneys,  costs  and  Error.  —  Follows  the  same   practice 

damages  which  may  be  required  of  or  and   procedure   as  from   the  common 

awarded  against   said    party  by  such  pleas  to  the  supreme  court.     Ohio  Rev. 

court.   When  the  order,  decision  or  de-  Sut.  (1894),  §  6718.     See  xi^m,  p.  932. 
cree,  from  which  the  appeal  is  taken, 
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PonnNo.  4653.* 
(Precedent  in  Alber  v,  Froehlich,  39  Ohio  St.  345.} 

[State  of  Ohio,    )        Before  Abraham  Keni^  justice  of  the  peace 
Cuyahoga  County,  j  For  Independence  Township.] 

Charles  Alber  ^ 

V.  V  Appeal  Bond 

Ludwig  Strowbeck  and  Fred,  Haag,  J 

Whereas,  on  the  6th  day  of  February^  i87^,  the  said  Charles  Alber^ 
obtained  a  judgment  against  the  said  Ludwig  Sirowbech  and  Fred, 
Haagy  on  the  docket  of  O,  P.  McMillan,  Justice  of  the  Peace,  for 
^$62,50  damages,  and  for  %JH.10  cost  of  suit,  and  the  said  Ludwig 
Strowbeck  and  Fred.  Haag  intend  to  appeal  therefrom  to  the  court  of 
common  pleas  of  Cuyahoga  county. 

Now,  therefore,  I,'  of  Independence  township,  of  Cuyahoga  county, 
Ohio,  do  hereby,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, promise  and  undertake  that  the  said  appellants,  if  judgment 
be  adjudged  against  them  on  the  appeal,  will  satisfy  such  judgment 
and  costs,  not  exceeding  the  sum  of  %/^lJi^Jfi,  and  I  do  also  under- 
take in  said  last  mentioned  sum  that  the  said  appellants  will  prosecute 
their  appeal  to  effect,  and  without  unnecessary  delay .'* 

George  Gabelee.^ 

Bail  for  appeal.  John  Froehlich, 

Executed  and  acknowledged  before  me,  and  surety  approved  this 
mh  day  of  February,  i^76.  O.  F.  McMillan, 

Justice  of  the  Peace,  Independence  Township. 


1.  The  party  appealing  shall,  within  taking  when  it  is  entitled  in  the  case 
ten  days  from  the  rendition  of  the  and  taken  and  approved  by  the  justice, 
judgment,  enter  into  an  undertaking  Job  v,  Harlan,  13  Ohio  St.  485. 
with  the  adverse  party,  with  at  least  3.  The  Vtme  of  the  Bortty  need  not  be 
one  good  and  sufficient  surety,  to  be  mentioned  in  the  body  of  the  under- 
approved  of  by  such  justice,  in  a  sum  taking.  McLain  v.  Simington,  37  Ohio 
not  less  than  fifty  dollars  in  any  case,  St.  484;  Partridge  v.  Jones,  38  Ohio  St. 
nor   less  than  double  the  amount  of  375. 

judgment  and  costs,  conditioned:  i.  Where,  in  the  body  of  the  appeal 
that  appellant  shall  prosecute  his  ap-  bond,  the  names  of  several  persons  ap- 
peal to  effect  and  without  unnecessary  pear  as  sureties  for  the  appellant,  only 
delay,  a.  That  if  judgment  be  adjudged  a  part  of  whom  subscribe  their  names 
against  him  on  the  appeal  he  will  below  to  the  written  stipulations,  the 
satisfy  such  judgment  and  costs.  Bates'  undertaking  is  to  be  regarded  prima 
Anno.  Stat.  Ohio  (1897),  §6584.  facie  as  not  executed  by  those  whose 

See  the  precedents  in  Ford  V.  Albright,  names  appear  only  in  the  body  of  the 

31  Ohio  St.  33;  Lang  v.  Pike,  27  Ohio  instrument.    Ford  v.  Albright,  31  Ohio 

St.  498.  St.  33. 

Ohio  Rev.  Stat.,  §  6584,  does  not  It  is  not  a  ground  of  dismissal  of  ap- 
exempt  an  administrator  from  giving  peal  that  an  attorney  becomes  surety, 
an  appeal  bond,  except  in  actions  by  or  Wallace  v.  Scoles,  6  Ohio  429. 
against  him  in  his  fiduciary  capacity,  4.  The  Osndition  "  that  the  appellant 
where  the  appeal  is  in  the  interest  of  shall  prosecute  his  appeal  to  effect  and 
the  trust.  Thomas  v,  Moore,  (Ohio  without  unnecessary  delay  "  is  an  in- 
Supreme  Ct.)  39  N.  E.  Rep.  803.  dispensable  one  and  must  be  subsun- 

8.  The  Appcilae  is  necessarily  the  ad-  tially  complied  with.    Job  v,  Harlan, 

verse  party,  and  he  need  not  be  specially  13  Ohio  St.  485. 

named  or  referred  to  in  the  under-  6.  Stgnators  aad  iMd.  —  The  under* 
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6.  To  County  Court  fi*om  Justice's  Court, 
a.  From  Money  Judgment. 

Form  No.  4654. 
In  Justice's  Court,  ) 
Suffolk  County.     ) 

John  Doe^  plaintiff,  respondent^     \ 

against  >•  Undertaking  on  Appeal. 

Richard  Roe^  defendant,  appellant,  ) 

Whereas,  on  the  9th  day  of  October^  i8P7,  in  the  justice's  court, 
before  William  A,  Strawson,  a  justice  of  the  peace  within  and  for 


taking  on  appeal  from  a  justice  of  the  plaintiff  in  error,  he  will  not  commit, 

peace  to  the  court  of  common  pleas  nor  suffer  to  be  committed,  any  waste 

need  not  be  signed  by  the  appellant,  thereon,  and  that  if  the  judgment  be 

Bates'  Anno.  Ohio  Stat.  (1897),  §  6584.  affirmed  he  will  pay  the  value  of  the 

An  undertaking  need  not  be  under  use  and  occupation   of    the  property 

seal.     McLain  v.  Simington,  37  Ohio  from  the  date  of  the  undertaking  until 

St.  484.  the  delivery  of  the  property,  pursuant 

In  Attaobmaat,  appellant's  undertak-  to  the  judgment  and  costs.     Ohio  Rev. 

ing  when  plaintiff  appeals  shall  be  in  Stat.  (1894),  §  6724.      Compare  Forms 

at  least  double  the  amount  of  the  ap-  Nos.  4659   to  4662,  infra^  for  similar 

praised  value  of  the  property  attached,  bonds  in  Kansas^  Nebraska^  Oklahoma 

and,  in  addition  to  the  conditions  now  and  Wyoming  on  error  from  justice's 

provided  by  law  for  undertakings  in  ap-  court  to  the  district  court, 
peals,  shall  contain  a  provision  to  pay        From  Distriot  Court  of  tho  Oity  of  Vow 

defendant  all  damages  sustained,  if  it  York  to  tho  Court  of  Common  Ploas.  — 

shall  be  found  in  the  court  of  common  In  Onderdonk  v.  Emmons,  2  Hilt.  (N. 

pleas  that  said  attachment  was  wrong-  Y.)  505,  the  undertaking  was  as  follows: 

fully  obtained.     Ohio  Rev.  Stat.  (1894),  Hobart  Onderdonk^  \    rk:-*.:-»   n       •   i 
§  6506.  Respondent,  Ji**^"^     ^°"^^  ^'^ 

On  Writ  of  Error  to   Justioo  of  tho  against  \  i^^wij^.vl  i^^^^u 

Peace.  — To  stay  execution,   the  clerk  William  F.  Tr ask  A    D?stric7 
of  the   court  of  common   pleas   must  Appellant.        J 

take  a  written  undertaking  to  the  de-        Whereas,  on  the  fourth  day  of  Au^ 

fendant,  executed  on  the  part  of  the  gust^  i^J^,  in  the  District  Court  in  the 

plaintiff  in  error  by  sufficient  surely,  city  of  New  York,  for  thejl/lh  district, 

to  the  effect  that  the  plaintiff  will  pay  the  above  named  respondent  recovered 

all  the  costs  which  have  accrued  or  may  a  judgment  against  the  above  named 

accrue  on  such  proceedings  in  error,  appellant  for  Iwo  hundred  and  twenty^ 

together  with  the  amount  of  any  judg-  five  dollars  damages,  and  costs,  five 

ment  that   may  be  rendered    against  dollars  —  \o\j^y  ttvo  hundred  and  thirty 

such   plaintiff  in  error,  either  on  the  dollars;   and  the  above  named  appel- 

further  trial   of   the  cause,    after   the  lant,  feeling  aggrieved  thereby,  intends 

judgment  of  the   court    below  is  set  to  appeal   therefrom   to  the   Court  of 

aside  or  reversed,   or  upon  and  after  Common  Pleas  for  the  city  and  county 

the  affirmance  thereof  in  the  court  of  of  New   York.      Now,   therefore,    we, 

common  pleas.    When  the  judgment  or  William  F,    Trask^   of   No.  IJ4  Sixth 

final  order  of  the   justice   directs  the  avenue,  in  the  city  of  New  York^  and 

delivery  of  the  possession  of  real  prop-  James  Emmons^  of  No.  268  West  jjd 

erty,  the  undertaking  shall  be  in  such  street,  in  the  city  of  New    York^  and 

sum  as  may  be  prescribed  by  the  court  George  Kuhn^  of  No.  ay^  Bowery^  in  the 

or  judge  thereof,  or,  in  the  absence  of  city  of  New  York,  do  hereby,  pursuant 

such  judge,  by  the  probate  judge  of  to  the  statute  in  such  case  made  and 

the  county,  to  the  effect  that,  during  provided,  undertake  that  the  said  ap- 

the  possession  of  such  property  by  the  pellant  will    pay  all  costs,   disburse- 
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the  town  ot  Huntington^  Suffolk  county,  New  York,  the  above  named 
respondent  recovered  a  judgment  against  the  above  named  appel- 
lant, for  the  sum  of  seventy-five  dollars,  damages,  and  seven  dollars 
and  fifty  cents,  costs;  and  the  above  named  appellant,  feeling 
aggrieved  thereby,  intends  to  appeal  therefrom  to  the  County  Court 
of  Suffolk  county.  New  York.  Now  therefore,  we,  John  Fen^  nur- 
ckaniy  residing  in  the  village  of  Northport^  in  said  county,  and  Rickara 
Den^  merchant^  residing  in  said  village  and  county,  do  jointly  and  sev- 
erally, pursuant  to  the  statute  in  such  case  made  and  provided,  under- 
take that  if  said  appeal  be  dismissed,  or  if  judgment  be  rendered 
against  the  appellant  in  the  appellate  court  and  an  execution  issued 
thereon  is  returned  wholly  or  partly  unsatisfied,  we  will  pay  the 
amount  of  said  judgment,  or  the  portion  thereof  remaining  unsatis- 
fied, not  exceeding  the  sum  of  one  hundred  and  sixty-five  dollars.^ 

Dated  at  Northport  the  lltth  day  of  October^  iS97. 

John  Fen. 
Richard  Den. 

(Acknowiedgmeni  and  Justification  of  sureties,) 

b^  From  Final  Order  in  Summary  Proeeedings  to  Stay  Bzeeution  of 

Warrant  against  Tenant.* 

FonnNo.  4655. 

Before  the  Hon.  Benjamin  If,  Reeve^  County  Judge. 
In  Summary  Proceedings  wherein  "j 

•^'^''^gainlr*'^**'**  [  Undertaking  on  Appeal 

Richard  RoCy  tenant. 
Whereas,  on  the  9th  day  of  October ^  iSP7,  in  the  above  entitled  pro- 
ceeding before  William  A,  Strawson^  a  justice  of  the  peace  within  and 
for  the  town  of  Huntington^  in  the  county  of  Suffolk^  to  recover  pos- 
session of  the  following  described  real  property  {Here  describe  the 
property)^  a  final  order  was  made  by  said  justice  determining  that  said 

mepts  and  extra  costs  awarded  against  amount  of  the  judgment  appealed 
him  in  the  court  below,  if  such  judg-  from.  N.  Y.  Code  Civ.  Proc,  §3050. 
ment  shall  be  affirmed  by  the  appellate  2.  The  provisions  as  to  staying  pro- 
court  on  such  appeal,  together  with  ceedings  on  appeal  apply  only  when 
all  costs  and  damages  which  4nay  be  the  tenant  holds  over  after  default  in 
awarded  against  him  thereon.  payment  of  rent.     Shaw  v,  McCarty,  a 

Wm,  F,  Trask,  McCarty  (N.  Y.  Marine)  235. 

James  Emmotu,  This  undertaking  is  required  in  addi- 

George  Kuhn,  tion  to  the  ordinary  undertaking  in  an 

Dated  ^«EfMJ/ ^  18^^.  appeal  from  the  justice's  court  to  the 

But  it  should  be  observed  the  Com-  county  court,  for  the  purpose  of  per- 

mon  Pleas  Court  was  abolished  by  N.  fecting  the  appeal.     N.  Y.   Code  Civ. 

Y.  Const.  (1895),  art.  VI.,  §  5;  and  the  Proc.,  §  226a.   See  also  Durant  Land 

District  Court  of  the  city  of  New  York  Imp.  Co.  v,  Thompson-Houston  Elec- 

is   merged  in  the  Municipal  Court  of  trie  Co.,  23  N.  Y.  Civ.  Proc.  Rep.  29. 

the  city  of  New  York,  to  take  effect  An  appeal  to  the  county  court  of 

January  i,  1898.     Charter  of  New  York  itself  merely  transfers  the  proceedings 

City  (1897),  §  135 1.  to  that  court  for  review,  but  does  not 

1.  The  amount  of  the  undertaking  effect  the  jusdce's  power  to    issue  a 

must  be  at  least  one  hundred  dollars,  warrant.   Sage  v.  Harpending,  49  Barb. 

and  must  not  be  less  than  twice  the  (N.  Y.)  x66;  34  How.  Pr.  (N.  Y.)  x. 
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Richard  Roe  is  a  lessee  (or  tenant)  of  said  John  Doe^  holding  over  after^ 
default  in  the  payment  of  rent  of  the  above  described  premises,' 
amounting  to  one  hundred  dollars,  and  allowing  said  petitioner  the 
sum  of  ten  dollars,  costs,  and  awarding  possession  of  said  premises  to 
said  petitioner,  yi?^«  Z>^7^.  And  whereas,  the  said  ^/<f^r</J?^^,  feel- 
ing aggrieved  by  said  order,  has  appealed  therefrom  to  the  County 
Court  of  the  county  of  Suffolk^  and  has  given  the  necessary  security 
to  perfect  his  appeal,  and  intends  to  apply  to  the  county  judge  of  said 
county  for  an  order  staying  the  issuing  and  execution  of  a  warrant  to 
remove  the  appellant  from  said  premises. 

Now  therefore,  we,  John  Fen^  merchant^  residing  in  the  village  of 
Northporty  Suffolk  county.  New  York,  and  Richard  Den^  merchant^ 
residing  in  said  village  and  county,  do  hereby  jointly  and  severally 
undertake  to  and  with  said  petitioner,  John  Doe^  in  the  sum  of  two 
hundred  and  fifty"^  dollars,  that  if,  upon  the  appeal,  a  final  determina- 
tion is  rendered  against  the  appellant,  he  will  pay  all  rent  accruing 
or  to  accrue  upon  the  premises  described  in  said  order,  or,  if  there  is 
no  lease  thereof,  the  value  of  the  use  and  occupation  of  said  premises 
subsequent  to  the  institution  of  the  special  proceedings. 

John  Fen. 
Richard  Den, 

Dated  October  12th,  i8P7. 

{Acknowledgment  and  Justification  of  sureties.) 

{Approval,') 

e.  From  Final  Order  in  Proceeding  against  Brtrays, 

Form  No.  4656. 

(Caption.)  Whereas,  on  the  9th  day  of  October,  i8P7,  in  a  special 
proceeding  then  pending  before  him  for  the  sale  of  certain  animals 
alleged  to  have  been  seized  while  straying  upon  the  highway,  and  for 
the  disposition  of  the  proceeds  thereof,  as  provided  in  title  9  of  chap- 
ter 19  of  the  Code  of  Civil  Procedure,  a  final  order  was  made  by 

1.  The  amount  of   the  undertaking  the  payment  of  rent,  and  awarding  the 

and  the  sureties  thereon  are  to  be  ap-  delivery  of  the  premises  so  held  to  said 

proved  by   the  county  judge.     N.    Y.  petitioner;    and   it  further    appearing 

Code  Civ.  Proc,  §  2262.  that  the  said  Richard  Roe  has  given  the 

The  Ckrantj  Judge'i  Order  Staying  the  usual  security  upon  such  appeal,  and 

laraing  and  Sxeeation  of  the  Warrant  may  has  also  given  an  undertaking  to  obtain 

be  in  the  following  form:  a  stay  according  to  the  rec^uirements  of 

{Caption,)    On  reading  and  filing  the  §  2262  of  the  Code  of  Civil  Procedure, 

affidavit  of  Richard  Roe^   verified  the  in  a  sum  and  with  sureties  which  have 

qth  day  of  October^  1897,  by  which  it  been  approved  by  me. 
appears  that  he  has   appealed  to  the        Now  therefore,  on  motion    of   Ben^ 

county  court  of  the  county  of  Suffolk  Jamin  F.  Butler,  attorney  for  the  said 

from  a  final  order,  made  in  summary  Richard  Roe,  it  is  hereby  ordered,  that 

proceedings,  to  recover  the  possession  the  issuing  and  execution  of  the  war- 

of  the  following  described  real  property  rant  upon  said  final  order  be  and  the 

(Here  describe  the  property),  and  i\iKl/ohn  same  is  hereby  stayed  until  the  final 

Doe,  on  the  said  date,  as  landlord,  ob-  determination  of  the  said  appeal, 
tained  a  final  order  against  said  Richard  Benjamin  H,  Reeve, 

Roe,  determining  that  said  appellant  is  County  Judge, 

the  lessee  (or  tenant)  of  said  petitioner.  Dated  October  nth,  x8^. 
John  Doe,  holding  over  after  default  in 
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William  A,  Strawson^  a  justice  of  the  peace  within  and  for  the  town 
of  Huntington^  in  the  county  of  Suffolk,  in  favor  of  the  petitioner. 
And  whereas,  Richard  Roe,  the  owner  of  said  animals,  feeling 
aggrieved  by  said  order,  intends  to  appeal  therefrom  to  the  County 
Court  of  the  county  of  Suffolk.  Now  therefore,  we,  John  Fen^  mer- 
chant, residing  in  the  village  of  Northport,  Suffolk  county,  New^  York, 
and  Richard  Den,  merchant,  residing  in  said  village  and  county,  do 
hereby  jointly  and  severally  undertake  that  if  said  appeal  is  dismissed^ 
or  if  judgment  is  rendered  against  the  appellant  in  the  appellate 
court  and  an  execution  issued  thereupon  is  returned  wholly  or  partly 
unsatisfied,  we,  the  said  sureties,  will  pay  the  amount  of  the  judg- 
ment, or  the  portion  thereof  remaining  unsatisfied,  not  exceeding 
the  sum  of  two  hundred  dollars,  and  we  do  also  hereby  jointly  and 
severally  undertake  that  if  the  final  order  appealed  from  is  affirmed, 
or  if  the  appeal  is  dismissed,  the  appellant  will  pay  all  sums  which 
the  justice  awards  against  him  on  the  hearing  after  the  determination 
of  the  appeal,  as  prescribed  in  §  3106  of  the  Code  of  Civil  Procedure, 
not  exceeding  the  sum  of  two  hundred  dollars.^  John  Fen, 

Richard  Den. 

Dated  October  11th,  iS97, 

(Acknowledgment  and  justification  of  sureties, ) 

(Approval.) 

7.  To  District  Court.^ 

1.  The  sum  must  be  fixed  and  the  and  to  be  given  to  all  parties  in  said 

undertaking  must  be  approved  by  the  suit  or  proceeding  other  than  the  par- 

judge  who  grants   the  order  staying  ties    appealing,    and    to    be    in    such 

the    proceedings.       N.    Y.   Code    Civ.  amount  as  the  court  or  judge  thereof 

Proc,  §  3105.  shall  fix.  conditioned  that  the   parties 

This    undertaking    is    required    by  giving  such  undertaking  shall   prose- 

§  3105,  N.  Y.  Code  Civ.  Proc.,  and  may  cute  their  appeal  to  effect  and  without 

be  in  one  instrument,  or  two,  at  the  unnecessary  delay,   and   will   pay   all 

option  of  the  appellant.  costs  and  damages  which  the  parties 

If  the  final  order  appealed  from   is  to  whom  the  undertaking  is  given,  or 

affirmed  upon  an  appeal  taken  by  the  either  or  any  of  them,  may  sustain  in 

person   answering,   the    county    court  consequence  of  such  appeal.  Wyoming 

must  appoint  a  time  and  place  at  which  Laws  (1S91),  c.  8,  §  28. 
the  justice  must  fix  the  sums  payable        Appeal  from  County  Conunisiionm — 

by  the  appellant,  pursuant  to  his  un-  Idaho.  —  No  requirement  shall  be  made 

dertaking.     N.   Y.    Code    Civ.    Proc,  of  the  appellant  for  security  for  costs 

§  3106.  when  the  appeal  is  for  the  purpose  of 

An  appeal  from  such  final  order  by  a  promoting  the  interests  of  the  county, 

claimant  of  the  animals  is  not  effectual  except  that   when   the   district    judge 

for  any  purpose  unless   the  appellant  shall  be  of  the  opinion  that  the  appeal 

files  with  the  notice  of  appeal  an  order  is  made  in  good  faith,  but  is  for  delay 

of  the  county  judge,  or,  if  he  is  absent  and  vexation,  he  may  require  the  ap- 

from  the  county,  of  a  justice  of  the  su-  pellant  to  enter   into   an    undertaking 

preme  court,  reciting  that  the  appeal  with  good  securities  in  an  amount  suffi- 

has  been  perfected  and   that  security  cient  to  secure  the  payment  of  costs» 

has  been  given   thereupon   as   in   the  and  in  all  other  cases  like  undertakings 

above  form.     N.  Y.  Code  Civ.  Proc,  shall    be    required.       Idaho   Sess.    L. 

§  3105-  (1S93).   p.  51.   §  «777,  amending  Idaho 

8.  Appeal  from  Board  of  Control.  —  Ap-  Rev.  Stat.,  §  1777. 
pellant  shall,  within  sixty  days,  enter        Kansas, — Appellant  must  execute  a 

mto  an  undertaking,  to  be  approved  bv  bond  to  the  county  with  sufficient  se- 

the  district  court  or  a  judge  thereof,  curity,  to  be  approved  by  the  clerk  and 
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the  board   of    county    commiMioners,  the  courts  that  bonds  were  used  in  lieu 

conditioned  for  the  faithful  prosecution  of  undertakings  in  such  appeals.    Rob- 

of  the  appeal  and  the  payment  of  all  erts  v.  More,  5  Colo.  App.  511;  Tierney 

costs  that  shall  be  adjudged  against  the  v,  Campbell,  7  Colo.  App.  299. 

appellant.   Kan.  Gen.  Stat.  1889,  §  1649.  Nebraska,  —  In    Polk  v.   Covell,   43 

In  Rork  v.  Douglas  County,  46  Kan.  Neb.  887,  the  undertaking  was  as  fol- 

175,  the  undertaking  was  conditioned  lows: 

as  follows:  "That  whereas^  IVilliam  E,  In  the  County  Court,       ) 

Rork^  minor  son   and   heir  at    law  of  Douglas  County,  Nebraska.  ) 


Whereas,  on  the 
iStk  day  oijune^ 
189^,  George  W, 
Covell  recovered 


Carrie  Z-.  Rork^  deceased,  by  his  next  Geoi^e  IV,  Covell 
friend,  W.  S  Warner^  has  appealed  v. 
from  the  decision  of  the  board  of  county  Milton  D,  Polk  and 
commissioners  of  the  county  of  Douglas^  John  F,  Folk, 
made  by  said  board  on  the  jd  day  of  a  judgment  SLgsiinst  Millon  D.  Folk  and 
November^  i8<ft>,  in  the  matter  of  certain  John  F,  Folk^  in  said  court,  for  the  sum 
items  of  his  claim  filed  in  the  clerk's  of  %8oo  and  costs  of  said  suit,  taxed  at 
office  of  said  county  on  October  6th^  1879,  %i6.40^  and  the  said  defendant  y<?A»  F, 
specifically  set  out  in  his  application  Folk  intends  to  appeal  said  cause  to 
'  filed  in  said  office  on  July  /,  iS^a,  to  the  the  district  court  of  Douglas  county, 
district  court  of  said  county:  Now,  if  Now,  therefore,  I  do  promise  and  un- 
the  said  IVilliam  E.  Rork  aforesaid,  by  dertake  to  the  said  George  W.  Covell^  in 
his  next  friend  aforesaid,  shall  prose-  the  sum  of  $1^640,  that  the  s&id  John  F. 
cute  faithfully  his  appeal,  and  pay  all  Folk  shall  prosecute  his  appeal  to  effect, 
costs  that  may  be  adjudged  against  and  without  unnecessary  delay,  and 
'him,  then  the  above  obligation  shall  be  that  said  appellant,  if  judgment  be  ad- 
void;  else  to  remain  in  full  force  and  judged  against  him  on  the  appeal,  will 
virtue."  satisfy  such  judgment  and  costs. 

North  Dakota,  —  Appellant  must  file  John  F,  Folk, 

an  undertaking  with  such  sureties  as  Wm.  A.  Gray, 

may  be  approved  by  the  county  audi-  Executed  in  my  presence,  and  surety 

tor,  conditioned  that  the  appellant  will  approved  by  me  this  syth  day  oijune^ 

prosecute  such   appeal  without  delay  ihg2,       J.  W,  Eller^  County  Judge, 

and  pay  all  costs  adjudged  against  him  Vtom  Irohate  Court.  —  In   Idaho   the 

in  the  district  court.     Such  undertaking  undertaking  is  like  that  required  on 

shall  be  executed  to  the  county.     N.  appeal  from  justice  of  the  peace  to  dis- 

Dak.  Rev.  Codes  (1895),  §  1927.  trict  court,  and  in  Idaho  the  undertak- 

Wyoming.  —  In  the  matter  of  roads  ing  on  appeal   from  a  justice  of  the 

and    highways,    the    appeal    shall   be  peace  to  the  district  court  is  like  that 

taken  in  the  same  manner  as  appeals  required  in  Gz/t/<7rm'a  on  a^^peal  from  a 

from  justices  of  the  peace.     Wyoming  justice  of  the  peace   to  the    superior 

Rev.   Stat.    (1887),    $3867;    Wyoming  court.     See  Form  No.  4664,  iif/Vfl. 

Sess.  Laws  (1886),  c.  99,  §9*  Kansas.  —  The  undertaking  is  gov- 

From    County    Court. —  Colorado  stat-  erned  by  the  same  provision  regulating 

utes,   in  case  of  an  appeal   from   the  appeals  from  district  court  to  the  su- 

county  court  to  the  district  court,  pro-  preme  court.     See  Form  No.  4627,  x«- 

vide  for  the  execution  of  an  **  under-  pra,     Kan.  Gen.  Stat.  (1889),  §  4652. 

taking  "on   the  part  of  the  appellant.  Nebraska.  —  In   civil  actions,   either 

See  Mills'    Anno.    Stat.    Colo.  (1891),  party  may  appeal  from  the  judgment 

gio36.  of  the  probate  court,   or  prosecute  a 

But  it  seems  to  be  the  practice  to  use  petition  in  error  in  the  same  manner  as 
a  bond  in  such  case  as  in  other  appeals  provided  by  law  in  cases  tried  and  deter- 
in  the  courts  of  that  state.  See  Fuller  mined  by  justices  of  the  peace.  The 
V.  Fuller,  7  Colo.  App.  555,  where  it  amount  of  the  bond  or  undertaking 
appears  that  an  appeal  from  the  taken  shall  be  double  the  amount  of  the 
county  court  to  the  district  court  was  judgment  and  costs,  and  shall  be  ap- 
dismissed  on  the  ground  that  appellant  proved  by  the  probate  judge.  Neb. 
did  not  execute  and  file  a  bond  in  Comp.  Stat.  (1897),  §  2476.  See  infra^ 
double  the  amount  of  the  judgment  ap-  Form  No.  4661. 

pealed  from,  which  decision  was  af-  An  Exeoutor,  or  Administrator,  or  Guar- 

firmed  in  the  court  of  appeals.  dian  who  has  given  an  official  bond,  on 

See  also  the  following  cases  wherein  appealing  from  a  judgment  or  order  of 

it  appears  by  recitals  in  the  opinions  of  the  probate  court  to  the  district  court, 
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a.  From  CommlssioneFs  to  Condunn  LaniL 

Form  No.  4657.1 

(Precedent  in  Chicago,  etc.,  R.  Co.  v.  Abilene  Town-Site  Co.,  4a  Kan.  98.} 

\{TitU  of  court  and  cause^ 

Whereas,  the  above  named,  the  Abilene  Town- Site  Company ^  a  cor- 
poration duly  organized  under  the  laws  of  the  State  of  Kansas,  intends 
to  appeal  to  the  district  court  of  said  county  from  an  award  of  dam- 
ages made  on  the  16th  day  of  Aprils  iS87j  by  commissioners  duly 
appointed  and  qualified  to  condemn  a  right-of-way  for  the  said 
Chicago^  Kansas  S*  Western  Railroad  Company^  for  a  right-of-way  for 
said  railroad  company  through  the  south  half  of  the  northeast  quar- 
ter and  the  west  half  of  the  southeast  quarter  of  section  No.  i7,  in 
township  IS  south,  of  range  £,  east  of  the  sixth  principal  meridian,  in 
said  county  of  Dickinson-,  now,  therefore,  we,  the  Abilene  Town-SiU 
Company  as  principal  and  Geo.  A.  Rogers  as  surety,  do  hereby  undertake 
to  said  the  Chicago^  Kansas  6*  Western  Railroad  Company^  in  the  sum 
of  %^00^  that  said  the  Abilene  Town-Site  Company  will  prosecute  its 
said  appeal  to  effect  and  without  unnecessary  delay,  and  pay  all  costs 
and  damages  that  may  be  awarded  against  said  the  AbiUme  Town-SiU 
Company. 

The  Abilene  Town-Site  Company^  by  G.  W.  Hurd,  its  president,  duly 
authorized.  Geo,  A.  Rogers. 

The  foregoing  bond  taken  and  approved  by  me,  this  25th  day  of 
Aprils  iS87.  (seal)  Richard  Waring^  County  Qerk. 

b.  From  County  SnrveyoF. 

Form  No.  4658.* 

State  of  Kansas,  Cowley  county,  ss: 

In  the  matter  of  establishing,  permanently,  the  corners  ) 
and  boundaries  of  land  owned  by  John  Doe.  J 

Whereas,  the  county  surveyor  of  Cowley  county,  Kansas,  has 
filed  in  the  office  of  the  register  of  deeds  of  said  county  his  report 

need  give  no  other  bond  or  undertak-  the  district  court  an  undertaking,  with 

ing  for  appeal.     Idaho  Rev.  Stat.  (1887),  sufficient  sureties,  to  be  approved  by 

§  4832.  the  county  clerk,  for  the  payment  of  all 

1.  Kan.  Gen.  Stat.  (1889),  §  823,  pro-  costs  and  disbursements  incurred  by  the 

viding  that  appeals  in  such  cases  may  state  arising  from  such  appeal,  which 

be  taken  to  the  district  court  in  the  same  undertaking  shall  be  in  tlie  name  of 

manner  as  from  judgment  of  justices  the  state  of  Minnesota.     Minn.   Stat, 

of  the  peace.  (1894),  g  4098. 

8.  It  was  held  that  the  district  court  8.  Any   person   whose  interest  may 

acquired  jurisdiction  of  the  subject  mat-  be  affected  by  the  survey  may  appeal 

ter  of  this  action  notwithstanding  the  from  the  report  to  the  district  court  of 

fact  that  the  bond  was  not  in  double  the  county  by  filing  with  the  register 

the  amount  of  the  award.     The  award  of  deeds  his  intention  to  appeal,  and  a 

was  for  $1,480.     Chicago,  etc.,  R.  Co.  bond,  to  be  approved  by  the  register  of 

V.  Abilene  Town-Site  Co.,  42  Kan.  97.  deeds,  conditioned  for  the  payment  of 

Klnmesota. —  If  the  appeal  is  taken  by  costs  of  appeal  if  the   report  shall  be 

any  party  to  the  proceedings  other  than  affirmed  bv  the  court.     Kan.  Gen.  Stat, 

the  state  of  Minnesota,  the  appellant  (1889),  §  1637. 
shall  execute  and  file  with  the  clerk  of 
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and  plat  of  survey  establishing,  permanently,  the  corners  and  boun- 
daries of  a  oertain  tract  of  land  owned  by  John  Doe^  as  between  said 
John  Doe^  and  one  Richard  Roe;  and  whereas,  said  Richard  Roe 
intends  to  appeal  from  said  report  and  survey  to  the  District  Court 
of  said  county.  Now,  we  the  undersigned  residents  of  said  county, 
hereby  tindertake  and  bind  ourselves  that  said  Richard  Roe  will  pay 
all  the  costs  of  said  appeal  in  case  the  report  of  said  county  surveyor 
shall  be  affirmed  by  said  District  Court.  Richard  Roe. 

Harvey  Fleming, 
Thomas  Young, 
Approved  by  me  this  J^h  day  \ 
of  OcMer,  iS97,  f 

Reginald  RMmso%  Register  of  Deedt. 

e.  From  Justlee's  Coiirt.^ 

(1)   G£N£RALLY. 

FcnnNo.  4659.* 

(Precedent  in  Smith  v.  Nescatunga  Town  Co.,  36  Kan.  758.) 

In  Justice's  Court,  Before  If.  Chapman^  Justice  of  the  Peace  of 
Comanche^  County,  Kansas. 

/.  A,  Smithy  plaintiff, 

V. 

The  Nescatunga  Town  Company, 

Whereas,  the  defendant.  The  Nescatunga  Town  Company^  intends 
to  appeal  from  a  judgment  rendered  against  it  in  favor  of  the 
plaintiff,  y.  A,  Smith,  on  the  14th  day  of  March^  i8^5,  by  the  justice 
of  the  peace  of  said  county,  now  we,  the  undersigned  residents  of 
said  county,  bind  ourselves  to  said  plaintiff  in  the  sum  of  %/SOOy  that 
said  defendants  shall  prosecute  this  appeal  to  effect,  and  without 
unnecessary  dela^,  and  satisfy  such  judgment  and  costs  as  may  be 
rendered  against  it  therein. 

J,  E.  Tincher.  H.  N,  Cunningham,^ 

J,  W,  Mc  Williams,  C,  L,  Dunn, 

1.  la  Uaho,  Xontaaa  and  Vevada  ap-  of  C6maftche  cotinty,  which  was  then 
peals  from  justices  of  the  peace  to  the  unorganized  and  attached  to  Barber 
district  court  require  the  same  under*  county  for  judicial  purposes,  is  not  in- 
taking  as  is  required  on  appeal  from  valid  by  reason  of  the  tact  that  the  offi- 
the  justice's  court  to  the  superior  court  cer  so  referred  to  is  a  justice  of  the 
in  California.  Consult  Form  No.  4664,  peace  of  Comanche  county  instead  of 
infra.  an  officer  of  Comanche   township  in 

8.  Kansas. — Gen.  Stat  (1889),  f(  4973.  Barber  county.     Smith  v.  Nescatunga 

Nebraska. — Comp.  Stat.  (1897),  g  6530.  Town  Co.,  36  Kan.  758. 

Oklahoma. — Stat.  (1893),  §  4765.  For  other  precedents  see  Cotton  v. 

Wyoming.  —  Rev.  Stat.  (1887),  g  3487.  Alexander,  32   Kan.    339;    McClelland 

The  provisions  of  these  statutes  are  v.  Allison,  34  Kan.   155:  Fitzgerald  v, 

like  those  of  the  statutes  of  Ohio  relating  Wellington,  37  Kan.  460. 

to  appeals  from  the  justice  of  the  peace  Vs  Xvnidpality  need  enter    into  a 

to  the  court  of  common  pleas.   Consult  bond  or  undertaking  on  appeal.  Kan. 

Form  No.  4653.  supra.  Gen.  Stat.  (1889),  §4973;  Neb.  Comp. 

8.  The  appeal  bond  from  a  justice's  Stat.   (1897),   §  6530;  Oklahoma  Stat, 

court  to  the  district  court,  where  the  (1893),  §4765- 

judgment  was  rendered  by  the  justice  4.  The    undertaking    need    not    be 
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Approved  by  me,  this  Ttth  day  of  March^  iS8S, 

If.  Chapman^  J.  P. 

Form  No.  4660. 

State  of  Minnesota, )  In  Justice  Court, 

County  of  Goodhue.  \  Before  Albert  Johnson^  Justice  of  the  Peace. 

John  Doey  plaintiff, 

against 

Richard  Roe y  defendant. 

Whereas,  the  defendant  in  the  above  entitled  action  has  appealed 
to  the  District  Court  of  the  county  of  Goodhue,  state  of  Minnesota, 
from  the  judgment  against  him  for  the  sum  of  fifty-four  dollars, 
made  and  entered  herein  on  the  PM  day  of  October,  i8§7. 

Now,  therefore,  we,  John  Fen  and  Richard  Den,  both  of  Goodhue 
county,  Minnesota,  do  undertake,  promise  and  agree  to  and  with  said 
John  Doe  that  said  Richard  Roe  shall  prosecute  his  appeal  with  effect 
and  abide  the  order  of  the  court  therein,^  conditioned,  however,  that 
our  liability  hereunder  shall  not  exceed  the  sum  of  one  hundred 
dollars. 

Dated  this  12ih  day  of  October y  i897.  John  Fen.         {st,KL\ 

Richard  Den.  (seal) 
Signed,  sealed  and  delivered  in  presence  of 
Harvey  Fleming. 
Thomas  Young. 

[Acknowledgment.) 

[Justification  of  sureties. ) 

[ApproveU. ) 


State  of  Nebraska, .  „„ 

'  ^  ss. 


Form  No.  4661  .* 

County  of  Colfax.  J 

John  DoCy  plaintiff,      )  In  Justice  Court  of  Abraham  Kenty  a  Jus- 
against  >•     tice  of   the    Peace  for  Coif  cue  County, 

Richard RoCy  defendant. )      Nebraska. 

signed  by  the  appellant.     Kan.   Gen.  district  court  shall  nevertheless  affirm 

Stat.  (1889),  §4973;  Neb.  Comp.  Stat,  the  judgment  of  the  court  below,  and 

(1897),  §6530;   Oklahoma  Stat.  (1893),  the  costs  of  both  courts  may  be  taxed 

§4765.  before  the  clerk  of  the  district  court 

In  Error.  —  For  the  undertaking  re-  and  entered  in  the  judgment,  and  the 
quired  by  the  plaintiff  in  error  to  stay  respondent  may  have  execution  there- 
execution  in  a  justice's  court,  upon  an  for  against  the  appellant  and  his  sure- 
application  to  reverse  in  the  district  ties  as  in  other  cases.  Laws  of  Minn, 
court,    see    Kan.    Gen.     Stat.    (1889),  (1895),  c.  24. 

g  4658;  Neb.  Comp.  Stat.  (1897),  §  6188;  Appeal  Vpon  a  Xotion  to  Sot  Aaido  an 

Oklahoma  Stat.  (1893),  §4453;  Wyom.  Awwd  shall  be  taken  as  in  other  cases. 

Rev.  Stat.  (1887),  §  3142.  Wyoming  Rev.  Stat.  (1887),  §3600. 

1.  See  Minn.  Stat.  (1894),  §  5068,  for  2.  Neb.  Comp.   Stat.   (1897),  g  6530. 

the  condition    of   the    bond   in  such  Consult    Form    No.    4659,    supra^  for 

appeal.  Kansas    form    under    similar  statute. 

An  undertaking  may  be  filed  in  lieu  For  precedents  see  Shoning  v,  Cobum, 

of  a  bond,  with  substantially  the  same  36  Neb.  77;  Pill  v.  State,  43  Neb.  24; 

condition.     Minn.  Stat.  (1894),  §  7989.  Johnson  v.  Reed,  47  Neb.  323. 

Though  the  appeal  be  dismissed,  the  A  Sdhool  Distrlot  must  file  an  appeal 
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Whereas,  on  the  Jfth  day  of  October y  i8P7,  John  Doe  recovered  a 
judgment  against  Richard  Roe  before  Abraham  Kent^  a  justice  of  the 
peace,  for  the  sum  of  %50  and  cost  of  suit  taxed  at  $9,  and,  whereas, 
the  said  Richard  Roe  intends  to  appeal  said  cause  to  the  District 
Court  of  Coif  ax  county,  Nebraska. 

Now,  therefore,  we,  Harvey  Fieming  and  Thomas  Youngs  do  promise 
and  undertake  to  the  said  John  Doe  in  the  sum  of  one  hundred  and 
sixteen  dollars,  that  the  said  Richard  Roe^  appellant,  shall  prosecute, 
said  appeal  to  effect,  and  without  unnecessary  delay,  and  that  said 
appellant,  if  judgment  be  adjudged  against  him  on  the  appeal,  will 
satisfy  said  judgment  and  costs. 

Harvey  Fieming. 
Thomas  Young. 

Executed  in  my  presence  and  surety  approved  by  me  this  J^th  day 
of  October,  A.  D.  i8P7.  Abraham  Kent, 

Justice  of  the  Peace.* 

{Justification  of  sureties.) 

Form  No.  4662. 

State  of  North  Dakota,  )  In  Justice  Court,  before  Abraham  Kent^ 

County  of  Grand  For hs. )  Justice  of  the  Peace. 

John  Doe,  plaintiff  and 

respondent, 

against  \  Undertaking  on  Appeal  from  a  Justice. 

Richard  Roe,  defendant  and 

appellant. 

Whereas,  on  the  9th  day' of  October,  i8P7,  before  Abraham  Kent^ 
Esq.,  justice  of  the  peace  in  and  for  the  county  of  Grand  Forks  and 
state  of  North  Dakota,  the  above  named  respondent  recovered  a 
judgment  in  an  action  pending  in  said  court  against  the  above 
named  appellant  for  fifty-four  dollars  damages  and  three  and  one-half 
dollars  costs,  amounting  in  all  to  the  sum  of  fifty-seven  and  one-half 
dollars,  and  the  above  named  appellant,  feeling  aggrieved  thereby, 
intends  to  appeal  therefrom  to  the  District  Court  of  said  county. 

Now,  therefore,  we,  Richard  Roe,  as  principal,  and  John  Fen  and 
Richard  Den,  as  sureties,  of  the  county  of  Grand  Forks  and  state  of 
North  Dakota,  do  hereby  undertake,  promise  and  agree,  in  the  sum 
of  one  hundred  dollars,^  that  appellant  will  pay  all  costs  which  may 
be  awarded  against  him  on  the  appeal,  not  exceeding  the  above 
mentioned  sum;  and  do  further  undertake,  promise  and  agree,  in 
the  sum  of  one  hundred  and  fifteen  dollars,^  that  the  appellant  will 

bond    under    the    Neb.    Comp.    Stat,  be  executed  on  the  part  of  the  appeU 

(1897),  §  6530;   School   Dist.   No.  6  v.  lant,  by  sufficient  surety,  to  the  effect 

Traver,  43  Neb.  524.  that  the  appellant  will   pay  all  costs 

1.  Approval.  —  Receiving  a  bond,  ex-  which  may  be  awarded  against  him  on 
amining  it  and  expressing  satisfac-  the  appeal,  not  exceeding  one  hundred 
tion,  and  retaining  it  in  custody,  dollars.  N.  Dak.  Rev.  Codes  (1895),  g 
amounts  to  an  approval  thereof.  Bing-  6772. 

ham  V.  Shadle,  45  Neb.  82.  8.  To    Stay   Bzioiitioii.  —  An    under- 

2.  To  Sender  an  Appeal  XfEbetiTe  for  taking  must  be  executed  on  the  part 
Any    Pnrpoeo,    an    undertaking    must    of  the  appellant,  by  sufficient  surety,  to 
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pay  the  amount  oC  the  jndgmeiit  appealed  from  and  all  costs  that 
may  be  awarded  against  htm  if  the  appeal  is  dismissed,  or,  if  judg- 
ment is  rendered  agaiast  him  in  the  appellate  court,  that  he  will 
pay  the  amount  of  such  judgment  and  all  costs,  not  exceeding  the 
sum  last  above  mentioned. 

Dated  October  IB,  t897.  RickMrdKoe. 

Signed,  sealed  and  dehvered  in  prtnenoe  of  )  RickmrdDen. 

Tlumuis  Y'<mng, 
(AckfunuUdgmtnt  and justificaHan  ofdmrtHa.y' 

(2)  ht  FoKCnLS  EmuT  and  DrtAEnai  Caok. 


'•U. 


Poftt  No.  4663* 

(Precedent  in  Shaster  v,  Orerturf,  43  Kan.  669.) 

The  State  of  Kansas, 
Harvey  County. 

Before  Samuel  Lupfer^  Esq.,  a  Justice  of  the  Peace  in  and  for  said 

County  and  State. 

A.  Shuster,  Plaintiff,       \ 

V.  >  Appeal  Bond. 

O,  P.  Overturf,  Defendant.  S 

Whereas  in  this  case  juagment  was  rendered  in  favor  of  above- 
named  plaintiff  and  against  above-named  defendant,  for  the  imme- 
diate possession  of  the  livery  barn  situated  on  lots  Nos.  16  and  18,  in 
block  No.  SS,  in  the  city  of  Newton^  said  county,  and  said  judgment 
was  rendered  on  May  SI,  iSS6^  and  defendant  intends  to  appeal  from 
said  judgment: 

Now  we,  the  undersigned  residents  of  said  county,  bind  ourselves 
in  the  sum  of  %$14.S0^  to  the  plaintiff  aforesaid,  that  said  defendant 

the  effect  tliat  if    the  appeal  is  di»-  property  described  in   the    judgment 

missed    the    appellant    will    pay    the  and  pay  the  damages  awarded  for  the 

amount    of    the    judgment    appealed  taking  or  detention    thereof    and   all 

from  and  all  costs,  or,  if  judgment  is  costs,  or  pay  the  sum    fixed   by  the 

rendered  against  him  in  the  appellate  judgment  as  the  Talue  of  the  property 

court,  that  he  will  pay  the  amount  of  together  with  the  damages    awarded 

such  judgment  and  all  costs,  not  ex-  for  the  taking  or  detention  thereof  and 

ceeding  the  sum  specified  in  the  under-  all  costs.     N.  Dak.  Rev.  Codes  (1895), 

taking,   which   must   be  at  least  one  §6775. 

hundred    dollars    and    not    less   than  1.  JwtiSaatioa  of  BnrstiM  provided  for 

twice  the  amount  of  the  judgment  ap-  by  N.  Dak.  Rev.  Codes  (1895),  $  6776. 

pealed  from;  or,  if  the  judgment  ap»  S.  VaiHtildag  Xwt  be  Appcvted  and 

pealed   from    is    for    the    recovery  of  filed  in  the  office  of  the  clerk  of  the  dis- 

specific   personal  property,  an   under-  trict  court  of  the  county  to  which  the 

taking  must  be  executed  on  the  part  of  appeal  is  taken.     N.  Dak.  Rev.  Codes 

the  appellant,  by  sufficient  surety,  to  (189S).  I  6773. 

the  effect  that  if    the   appeal  is  dis-  S.  A    writing    obligatory,    whether 

missed,  or  if   judgment    is  rendered  called  a  bond  or  an  undertaking,  eze- 

agatnst  the  appellant  in  the  appellate  cuted  in  accordance  with   Neb.   Oxle 

court,  the  appellant  will  deliver  the  Civ.   Proc,  §   1090,   is  not    void   for 
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will  not  commit  or  suffer  waste  to  be  committed  on  the  premises  in 
controversy;  and  if  upon  the  further  trial  of  this  cause  judgment  be 
rendered  against  him,  he  will  pay  double  the  value  of  the  use  and 
occupation  of  the  property  from  date  of  this  undertaking  until  the 
delivery  of  the  said  property  pursuant  to  the  judgment,  and  all  costs 
and  damages  that  may  be  awarded  against  him.^ 

O.  P.  Overturf^ 
Joseph  Gerson, 
Approved  by  me,  this  Ist^y  oi  June^  iS86, 

Samuel Lupfer^  J.  P.* 

8.  To  Superior  Court  from  Justice's  Court.^ 

a.  For  Costs. 

F^rm  No.  4664.' 
In  the  Justice's  Court  of  Sausalito  Township,  County  of  Marin^ 

merely  falling  to  specify  a  certain  sam  to  the  defendant  in  error  of  all  money 

of  money  as  a  penalty.     Morrison  v,  or  sums  of  money  that  have  accrued  or 

Boggs,  44  Neb.  248.  mar    accrue  to  said  defendant  from 

L  AivmI — j^n^rof . -*  When  defend-  plaintiff  in  error  for  the  use,  occupa- 

ant  is  appellant,  the  undertaking  must  don  or  rent  of  the  lands  and  tenements 

be   conditioned    as  indicated    m   this  in  controversy,  in  case  the  judgment 

form.     Kaa.  Gen.  Stat.  (1889),  §  498s.  sought  to  be  reversed  shall  be  affirmed. 

See  precedent  in  Templcton  v.  Millis,  Neb.  Comp.  Stat.  (1897),  g  6188. 

24  Kan.  381.  Okiakoma, — Same  provision    as  In 

Nebraska,  —  If  plaintiff  appeals,  he  Kan.  Gen.  Sut.  (1889),  §  4658.    Okla- 

muse  ^ive  bood  to  satisfy  final  jndg-  homa  Sut.  (1893),  %  44.53. 

ment  and  coses;  if  defendant  appeals,  Wyoming.  —  Same   provision  as   in 

he  must  give  bond  to  satisfy  final  judg-  Kaa.  Gen.  Stat.  (1889),  %  4658.    Wyom- 

neat  and  costs,  and  pay  a  reasonable  lag  Rev.  Stat.  (1880),  §  3136. 

rent  for  the  premises  during  the  time  8.  Signature. — Whether  it  is  neces- 

he    wrongfully  withholds   the    same,  sary  to  the  validity  of  an  appeal  bond 

Neb.  Comp.  Stat  \i^i),  §  6554.  under  the  Neb.  Code  Civ.  Proc.,  §  1030, 

North  Dakota.  —  Provision    almost  that  it  be  signed  as  principal  by  the 

identical  with  Kan.  Gea.  Stat.  (1889),  defendant  in  the  judgment  appealed 

g  4983.     N.  Dak.   Rev.  Codes  (1895),  from    is    not    decided.      Morrison    v. 

§  6774.  Boggs,  44  Neb.  249. 

Oklahoma,  —  Same  provision    as  in  S.  Appro'val.  —  Such  undertaking  is  in 

Kan.  Gen.  Stat.  (1889),  §  4983.     Okla-  addition  to  the  ordinary  undertaking, 

homa  Stat  (1893),  §  4774.  and  must  be  approved  and  filed  in  the 

Wyoming,  —  Defendant      appealing  office  of  the  clerk  of  the  district  court 

shall  enter  into  an  undertaking  with  to  which  the  appeal  is  taken.     N.  Dak. 

a  further  condition  to  pay  double  the  Rev.  Codes  (1895),  §  6774. 

amount  specified  in  the  lease,  and  all  Where  the  bond  did  not  clearly  show 

damages;    if  not  under  a  lease,  then  that  the  appellant   was  bound  not  to 

conditioned  to  pay  double  the  value  of  commit  waste,  nor  that  he  '*will  pay 

the  use  of  the  premises  and  all  dam-  all  damages    that    may    be    awarded 

ages.      Wyoming  Rev.    Stat.  (1887),  g  against  him,"  the  justice  was  not  re- 

3588.  quired  by  law  to  approve  it.     Temple- 

Ezror  —  Kansas.  — Same  provision  as  ton  v.  Millis,  24  Kan.  381. 

in  g  4983  requiring  undertaking  on  ap-  4.  Appeal  firom  the  Clerk  of  the  Baper- 

peal.     Kan.  Gen.  Stat  (1889),  g  4658.  ier  Court  to  the  Superior  Court  requires 

Nebraska.  —  In  addition  to  the  ordi-  no  undertaking.     Clark's    Code    Civ. 

nary   undertaking,   plaintiff    in    error  Proc.  N.  Car.,  g  252. 

shall  further  undertake  in  the  manner  5«  An  appeal  is  not  effectual  for  any 

aforesaid,  conditioned  for  the  payment  purpose  unless  an  undertaking  is  filed, 
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State  of  California.* 

John  Doe^  plaintiff,       \ 

against  >  *  Undertaking  on  Appeal? 

Richard  Roe^  defendant.  ) 

Whereas,  in  an  action  in  the  Justice's  Court  of  Sausalito  townships 
county  of  Marin^  state  of  California,  judgment  was  on  the  Jith  day  of 
October^  i8P7,  rendered  by  Abraham  Keniy  Esq.,  justice  of  the  said 
court,  in  favor  of  John  Doe^  the  plaintiff,  against  Richard  Roe^  the 
defendant,  for  [the  sum  of  ^/y  dollars,  principal,  yJz^^  dollars,  interest^ 
and  six  dollars  costs] ;  ^  and  whereas,  the  said  Richard  Roe  is  dissatis- 

with  two  or  more  sureties,  in  the  sum  soula^   in  the  state  of  Montana,  judg* 

of  one  hundred  dollars,   for  the  pay-  ment,'*//r. 

ment  of  the  costs  of  the  appeal.  In  Nevada  the  commencement  of  the 

California,  — Code  Civ.  Proc.  (1886),  undertaking  is  as  follows: 

g  978.  **  In   the   Justice's   Court   of  

Similar  statutes  exist  in:  Township  (or  Precinct  or  of  the  City  of 

,   Idaho.  —  Rev.  Stat.  (1887),  f  4842.  ).     Before  A^aham  Xent,  Justice 

Nevada.  —  Gen.  Stat.  (1885),  %  3606.  of  the  Peace. 

North  Dahota.  —  Rev.   Code   (1895),  Sute  of  Nevada,      ) 

g  6772.  County  of  Ormsby.  \ 

South  Dakota,  —  Comp.  Laws  (1887),  Whereas,"  ^'Z^. 

%  6133.  In  North  Dahota  the  commencement 

Utah,  — Comp.  Laws  (1888),  g  3660.  of  the  undertaking  is  as  follows: 

That  the  undertaking  is  not  sufficient  '*  In    the    Justice's    Court.      Before 

to  stay  an  execution,  or  that  it  is  for  Abraham  AVfi/,  Justice  of  the  Peace. 

more  than  one  hundred  dollars,  does  State  of  North  Dakota,  ) 

not  render  an  appeal  from  a  justice  in-  County  of  Burleigh,       f 

effectual.    Ward    v.    Superior    Cl,  58  Whereas,"  etc, 

Cal,  519.  In  Utah  the  commencement  of  the 

1.  **  In  the  Justice's  Court  of  the  City  undertaking  is  as  follows: 

and  County  of  San  Francisco,  New  City  "In  the  Justice's  Court, Prc- 

Hall,"  if  in  the  justice's  court  of  San  cinct.    Beiove  Abraham /Cent,  Justiceof 

Francisco.  the  Peace. 

In  Idaho  the  commencement  of  the  State  of  Utah,       ) 

undertaking  is  as  follows:  County  of  Juab.  \     ' 

"  In   the  Justice's   Court   of  John  Doe^  plaintiff,       )  •,   j  «,  i,- 

Precinct  (or   City)  of    Custer  County,  against                 f  Undertaking 

Idaho.  Richard  Roe,  defendant.  )    ^  Appeal. 

John  Doe,  plaintiff,      )  U  n  de  rtak-  Whereas,  etc.** 


lintiff,      \  U 
fendant.  ) 


against                 >     ingon  Ap-  8.  See  supra,  p.  937,  note  I. 

Richard  Roe,  defendant.)      peal.  S.  *' Undertaking  on  appeal  for  pay- 

Whereas,  an  acdon  in  the  justice's  ment  of  costs,"  '*  Undertaking  on  ap- 

court  of  the precinct  (or  city)  of  peal  from  judgment  directing  payment 

Custer  county,  in   the  state  of  Idaho,  of  money,"   "  Undertaking  on  appeal 

judgment,"  etc.  from  judgment  relating  to  enforcement 

In  Montana    the  commencement  of  of  lien  of  specific    personal   property," 

the  undertaking  is  as  follows:  or  "  Undertaking  on  appeal  from  judg- 

*' In  the  Justice's  Court, Town-  ment  directing  the  delivery  of  posses- 
ship.  Beioie  Abraham  Kent,  Justiceof  sion  of  real  property,"  as  the  case  may 
the  Peace.  be. 

State  of  Montana,      )  4,  If  the  judgment  is  not  for  the  pay- 
County  of  Missoula,  f  ment  of  money,  as  a  judgment  for  the 


John  Doe,  plaintiff,      )  U  n  d  e  r  tak-    recovery  of  the  possession  of  real  prop- 
against  >     ing  on  Ap-    erty,  or  a  judgment  for  the  recovery  of 


f,      )  U  n  d  e  r 

>     ing  on 

Richard  Roe,  defendant.  )      peal.  personal  property,  ora  judgment  to  en- 

Whereas,  in  an  action  in  the  justice's  force  or    foreclose    a  lien   on  specific 

(or  police)   court  of  the  township  (or  property,  insert  appropriate  descripdob 

city)  of ,  in  the  county  of  Mis-  of  such  judgment. 

972  Volume  3. 


4666.  ON  APPEAL  AND  ERROR,  4665. 

fied  with  said  judgment  and  desirous  of  appealing  therefrom  to  the 
Superior  Court  of  the  county  of  Marin^  sUte  of  California. 

Now,  therefore,  in  consideration  of  the  premises,  and  of  such 
appeal,  we  the  undersigned  Richard  Roe^  Harvey  Fleming  and  Thomas 
Youngs  of  said  county  of  Marin^  do  hereby  jointly  and  severally 
undertake  in  the  sum  of  one  hundred  dollars,  and  promise  on  the  part 
of  the  appellant,  that  said  appellant  will  pay  all  costs  which  may  be 
awarded  against  him  on  said  appeal  or  on  a  dismissal  thereof,  not 
exceeding  the  aforesaid  sum  of  one  hundred  dollars,  to  which  amount 
we  acknowledge  ourselves  jointly  and  severally  bound.* 

Richard  Roc?- 
Harvey  Fleming. 
Thomas  Young, 

Dated  at  Sausalito,  the  J^th  day  of  October,  iS97. 

{^Justification  of  sureties,)  * 

b.  From  Money  Judgment. 

Form  No.  4665. 

{Commencing  as  in  Form  No,  4664,  and  continuity  to  ♦.) 
And  whereas,  the  said  appellant  claims  a  stay  of  proceedings,  and 
is  desirous  of  staying  the  execution  of  said  judgment  so  appealed 
from,  we  do  further,  in  consideration  thereof,  and  of  such  stay  of 
proceedings,  and  of  the  premises,  jointly  and  severally  undertake 
and  promise,  and  do  acknowledge  ourselves  further  jointly  and  sev- 
erally bound  in  the  further  sum  of  one  hundred  and  twenty-two  dol- 
lars, being  twice  the  amount  of  said  judgment,  including  costs,'  that 
the  said  appellant  will  pay  the  amount  of  the  judgment  so  appealed 
from,  and  all  costs,  if  the  appeal  be  withdrawn  or  dismissed,  or  the 
amount  of  any  judgment  and  all  costs  that  may  be  recovered  against 
him  in  the  action  in  the  said  Superior  Court.*  {Concluding  as  in  Form 
No,  4664  after*,) 

1.  See  supra,  p.  939,  note  i.  Utah,  —  Comp.  Laws  (18S8),  g  3660. 

8.  Jvstlfloation  of  SoretiM.  —  Consult  4.  The  Ck)ndltioii  must  be  that  the  ap- 

p.   939,    note  2.     See   also  Cal.   Code  pellant  will   pay  the  amount  of    the 

Civ.  Proc.  (i886)f  §  978;    Idaho  Rev.  judgment  appealed  from,  and  all  costs, 

Stat.  (1887),   §  4842;    Nev.  Gen.  Stat,  if  the   appeal    be  withdrawn    or    dis- 

(1885),   §   3606;    N.   Dak.    Rev.    Code  missed,   or  the  amount  of  any  judg- 

(1895),  §  6776;  Utah  Comp.  Laws  {1888),  ment  and  costs  that  may  be  recovered 

§  3660.  against  him  in  the  superior  court. 

8.  If  a  stay  of  proceeding^  be  claimed,  California,  —  Code  Civ.  Proc.  (1886), 

the  undertaking  must    be  in  a  sum  §  978. 

equal  to  twice  the  amount  of  the  judg-  Idaho,  —  Rev.  Stat.  (1887),  g  4842. 

ment,  including  costs.     Cal.  Code  Civ.  Montana,  —  Code  Civ.  Proc.  (1895),  g 

Proc.  (1886),  g  978.  1763. 

Idaho,  —  Rev.  Stat.  (1887),  g  4842.  Nevada.— G^n,  Stat.  (1885),  §  3606. 

Montana,  —  Code  Civ.  Proc.  (1895),  g  North  Dakota,  —  Rev.  Codes  (1895),  g 

1763.  6773. 

Nevada.  —  G^ti,   Stat.  (1885),  §  3606.  South  Dakota, — Comp.  Laws  (1887), 

North  Dakota,  —  Rev.  Code  (1895),  §  g  6133. 

6773.  Utah.  —  Comp.      Laws      (2888),    g 

South  Dakota,^ Comp,  Laws  (1887),  3660. 

fi  6x33. 
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Pom  NOi.4666.* 

North  Carolina,      ) 
Mecklenburg  County,  >  Before  Abraham  Kcnt^  a  Justice  of  the  Peace. 
Deweese  Township.     ) 

John  Do€y  plaintiff,      1 

against  > 

Richard  Roe^  defendant.  \ 

Whereas,  on  the  Jith  day  of  October^  iS97,  John  Doe^  the  pLtsMiif 
above  named,  recovered  judgment  against  Richard  Roe^  the  deftndr 
ant  above  named,  before  Abraham  Kenty  Esquire,  a  justice  of  the 
peace,  for  the  sum  of  twenty-five  dollars;  and  whereas,  the  said  Rich- 
ard Roe  intends  to  appeal  therefrom  to  the  Superior  Court  of  said 
county  and  desires  a  stay  of  proceedings  thereon: 

Now,  therefore,  we,  Harvey  Fleming  and  Thomas  Yotu^^  of  the 
county  of  Mecklenburg  aforesaid,  undertake,  in  the  sum  of  two  hun- 
dred and  fifty  dollars,  that  said  appellant  shall  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  him  on  such  appeal ; '  and  do 
also  undertake,  pursuant  to  the  statute,  that  if  judgment  be  ren- 
dered against  the  appellant,  we,  the  said  sureties,  will  pay  the  amount, 
together  with  all  costs  awarded  agaiost  the  said  appellant,  and  when 

1.  Appellant  may  ghre  an  undeitak*  B.  iP.  Comram    \  Undertaking  on  Ai>- 

ing  for  appeal  before  the  justice  who  ▼.               >     Deal  from  Justice's 

tried  the  cause,  who  shall  indorse  his  D,  B,  Standland,  J     JudgmenL 

approval  thereon,  instead  of  before  the  Whereas,  on  the  2^  day  of  February^ 

clerk  of  Uie  appellate  court.     N.  Car.  z8^,  the  plaintiff  recorered  judgment 

Code  (1883).  §883.  against    the    d^endant,    before   S.  J. 

The  undertaking  shall  be  in  writing,  Stanly^  a  Justice  of  the  Peace,  for  mu 

executed    bv    one    or  more    sufficient  hundred  and  ten  AoWslx^  znd  eigkiy-fomr 

sureties.     N.  Car.  Code  (1883),  g  884.  cents;  and  whereas,  the  said  defendant 

Vo  %Knkf  fA  tha  ITBdvtaklBg  is  re-  Intends  to  appeal  therefrom  to  the 
quired  unless  a  stay  of  execution  is  Superior  Court  of  said  county,  and  de- 
asked  for.  Steadman  v,  Jones,  65  N.  sires  to  stay  all  proceedings  thereon: 
Car.  388.  Now,  therefore,  for  the  purpose  of  se- 

Wksa  say  Batadaat  flhall  Appeal  from  curing  the  payment  of  aU  damages  and 

the  judgment  of  a  justice  of  the  peace  costs  which  may  be  awarded  against 

to  the  superior  court,  or  when  the  judg-  him,  and  so  much  of  the  judgment,  or 

ment  of  such  justice  shall  be  removed  any  part  thereof,  that  may  be  affirmed 

by  the  defendant,  by  recordari  or  other-  to  said  D,  B.  Siandland^  does  give  the 

wise,  to  a  superior  court,  the  court  haT^-  following  articles  of  personal  property: 

ing   recognizance   of    such   appeal  or  {description  0/ property)  Said  mules  are 

recordari  may,    upon   sufficient  cause  free    and   clear  of    ail    incumbrances 

shown  by  affidavit,  compel  the  plaintiff  whatsoever,  and  the  said  D.  B.  Stand- 

to  give  an  nndertadcing,  with  sufficient  land  has  a  right  to  convey  the  same, 

surety,  for  payment  of  the  costs  of  the  this  jp^day  of  February^  18^. 

suit,  in  the  event  of  his  failing  to  prose-  Witness:  S.  J.  Stanly. 

cute    the    same  with   effect.      Clark's  />.  B,  Standland.'* 

Code  Civ.  Proc.  N.  Car.,  §  564.  Section  117,  Act  of  l8ao,  of  the  code 

Chattel  Xortgsge  in  L&su  of  IFndvtsk-  has  no  application  in  courts  of  justices 

lag. —  In  Comron  r.  Standland,  103  N.  of  the  peace.      There  is  no  statutory 

Car.  307,  the  following  instrument  of  provision  that  allows  a  mortgage  of  real 

writing  was  held  to  be  good  as  a  chat-  or  personal  property  to  be  given  in  lien 

tel  mortgage:  of  the  undertaking  on  appeal  from  a 

"  State  of  North  Carolina, )  justice's  judgment,  as  required  by  the 

BrmmswUk  County.       )  Code,  §§  883,  884.     Comron  v.  Stand- 
land,  103  N.  Car.  907. 
S.  Clark's  Code  Civ.  Proc,  §  S5S- 
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judgment  shall  be  rendered  against  the  appellant  the  appellate  court 
shall  give  judgment  against  said  sureties.  Dated  this  Jith  day  of 
October^  iS97.^ 

Harvey  Fleming, 
Thomas  Young, 
(Appraval.y 

c  From  Personal  Property  Judgment. 

Form  No.  4667.* 

{Comnuncing  as  in  Form  No.  JIfiGJh  and  continuing  to  *.)  And  whereas^ 
the  said  appellant  claims  a  stay  of  proceedings,  and  is  desirous  of 
staying  the  execution  so  appealed  from,  we  do  further,  in  considera- 
tion thereof,  and  of  such  stay  of  proceedings,  and  of  the  premises, 
jointly  and  severally  undertake  and  promise,  and  do  acknowledge 
ourselves  further  jointly  and  severally  bound  in  the  further  sum  of 
one  hundred  and  fifty  dollars,  being  twice  the  value  of  said  property, 
including  costs;  that  the  said  appellant  will  pay  the  judgment  and 
costs  appealed  from,  and  obey  the  order  of  the  court  made  therein, 
if  the  appeal  be  withdrawn  or  dismissed,  or  any  judgment  and  costs 
that  may  be  recovered  against  him  in  the  said  action  in  the  said 
Superior  Court,  and  will  obey  any  order  made  by  the  court  therein.* 
{Concluding  as  in  Form  No,  4^64  after  *.) 

cL  From  Judgment  Direeting  Delivery  of  Possession  of  Real  Property. 

Form  No.  4668.* 

(jOommencing  as  in  Form  No.  4664^  and  continuity  down  to  *.)  And 
whereas,  the  said  appellant  claims  a  stay  of  proceedings,  and  is 

1.  Oonditlmiad   to    the  effect  that  if  South  Dakota. — Comp.  Laws  (1887), 

judgment  be  rendered  against  the  ap-  §  6134. 

pellant,    the    sureties    will    pay    the  Utah,  •—  Comp.  Laws  (1888),  §  3660. 

amount,  together  with  all  costs  awarded  4;.  Goxiditioii.  —  When    the    action    is 

against  the  appellant,  and  when  judg-  for  the  recovery  of,  or  to  enforce  or 

ment  shall  be  rendered  against  the  ap-  foreclose,  a  lien  on  specific  personal 

pellant,  the  appellate  court  shall  give  property,    the    undertaking    must    be 

judgment  against  the  sureties.    N.  Car.  conditioned  as  indicated  in  this  form. 

Code  (1883),  §  884.  California. --Codie  Civ.  Proc  {1886), 

8.  To  be  Approved  by  the  justice  or  §  978. 

clerk  making  the  order.     N.  Car.  Code  Idaho.  —  Rev.  Stat.  (2887),  §  4842. 

(1883),  §  884.  Montana.-^ Code  Civ.  Proc.  (1895),  g 

8.  If  a  stay  of  proceedings  is  claimed,  1763. 

the  undertaking  must  be  filed  with  two  Nevada.  —  Gen.  Stat  (1885),  §  3606. 

or  more  sureties  in  a  sum  twice  the  North  Dakota.  —  Rev.   Codes  (1895), 

value  of  the  property,  including  costs,  g  6773. 

when  the  judgment  is  for  the  recovery  South  Dakota.  —  Comp.  Laws  (1887), 

of  specific  personal  property.  §  6134. 

Califorma.-^ Code  Civ.  Proc.  (1886),  Utah.  —Comp.  Laws  (1888),  §  3660. 

g  978.  5.  Execution  of  a  judgment  cannot 

Idaho,  —  Rev.  Stat.  (1887),  g  4842.  be  stayed  unless  a  written  undertaking 

Montana.  —  Code   Civ.  Proc.  (1895),  be  executed  on  the  part  of  the  appellant 

g  1763.  with  two  or  more  sureties. 

Nevada. -^Gttk.  Stat.  (1885),  g  3606.  California. -^  Code  Civ.  Proc.  (x886). 

North  Dakota.^KtY,  Codes  (1895),  g978. 

g  6773.  Idaho.  —  Rev.  Stat.  (1887),  g  4849. 

976  Volume  3. 


4669.  BONDS  AND  UNDERTAKINGS  4669. 

desirous  of  staying  execution  of  said  judgment  so  appealed  from, 
in  so  far  as  the  same  relates  to  the  delivery  of  possession  of  said  real 
property,  we  do  further,  in  consideration  thereof  and  of  such  stay  of 
proceedings  and  of  the  premises,  jointly  and  severally  undertake  and 
promise,  and  do  acknowledge  ourselves  further  jointly  and  severally 
bound  in  the  further  sum  of  one  hundred  and  fifty  dollars,  being  the 
amount  fixed  by  the  said  justice  of  the  peace  of  the  said  justice's 
court  from  which  the  appeal  is  taken,  that  during  the  possession  of 
said  property,  the  said  appellant  will  not  commit,  nor  suffer  to  be 
committed,  any  waste  thereon,  and  that  if  the  appeal  be  dis- 
missed or  withdrawn  or  judgment  affirmed,  or  judgment  be  recovered 
against  the  said  appellant  in  the  action  in  the  said  Superior  Court, 
said  appellant  will  pay  the  value  of  the  use  and  occupation  of  the 
said  property  from  the  time  of  the  appeal  until  the  delivery 
thereof;  and  that  the  said  appellant  will  pay  any  judgment  and  costs 
that  may  be  recovered  against  him  in  the  said  Superior  Court  not 
exceeding  the  said  sum  of  one  hundred  and  fifty  dollars  ^  so  fixed  as 
aforesaid  by  the  said  justice  of  the  peace  of  the  said  Justice's  Court 
from  which  the  said  appeal  is  taken. ^  {Concluding  as  in  Form  No. 
4664  after  *.) 

Form  No.  46 69,* 

North  Carolina, 

Mecklenburg  County, 

Deweese  Township. 

John  Doe    ^ 
against       >  Before  Abraham  Kent^  Justice  of  the  Peace. 
Richard  Roe,  J 

Whereas,  in  the  above  entitled  action  before  the  undersigned  jus- 

Montana,  —  Code   Civ.   Proc.  (1895),         Cali forma, — Code  Civ.  Proc.  (1886), 

8  1763.  §  978. 

Nevada, ^G^n,  Stat.  (1885),  §  3775.  Idaho.—  Rev.  Stat.  (1887).  §  4842. 

iVi»rM />tfi<>to.  —  Rev.  Codes    (1895),        Montana, —Codt  Civ.   Proc.    (1895), 

§  6774.  §  1763. 

SoutA  Dakota.  —  Comp.  Laws  (1882),        North  Dakota,  —  Rev.  Codes   (1895), 

§  6135.  8  6774- 

Wisconsin,  —  Sanb.  &  B.  Anno.  Stat.         South  Dakota,  —  Comp.  Laws  (1887), 

(1889),  §  3368.  8  6135. 

1.  In  ui  Aflunut  to  be  fixed  by  the         Wiseonnn. — Sanb.  &  B.  Anno.  StaL 
justice  from  which  the  appeal  is  taken,     (1889),  ^g  3368,  3371. 

which  amount  must  be  specified  in  the  Nevada.  —  Either  party    maj  appeal 

undertaking.  within  ten  days,  and  shall   give  bond 

California.  — Code  Civ.  Proc.  (1886),  with  two  or  more  sufficient  sureties,  to 

g  978.  be  approved    by    said    justice,   in  all 

Idaho.  —  Rev.  Stat.  (1887),  8  4842.  respects  as   appeals    are   perfected   in 

Montana.  —  Code  Civ.    Proc.   (1895),  other  cases  before  justices  of  the  peace, 

8  1763.  conditioned  to  pay  all  costs  of  such  ap- 

North  Dakota.  —  Rev.  Codes  (1895),  peal,  and  abide  the  order  the  appellate 

86774.  court  may  make   therein,  and  pay  all 

South  Dakota,  —  Comp.  Laws  (1887),  rent  and  other  damages  justly  accruing 

8  6135.  during  the  pendency  of   such  appeal. 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat  Nev.  Gen.  Stat.  (1885),  §  3775. 

(1889),  8§  3368,  3371.  8.  Either  party  may  appeal  from  the 

2.  Ck)]iditioBed  to  the  effect  as  indicated  judgment   of  the  jusdce  as   in  other 
in  this  form.  cases,  but  to  stay  execution  command- 
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tice  of  the  peace,  being  summary  proceedings  in  ejectment,  judg- 
ment was  given  against  the  defendant  and  in  favor  of  the  plaintiff 
for  possession  of  the  premises  described  in  the  affidavit  of  said  plain- 
tiff, and  also  for  the  sum  of  forty  dollars  rent,  with  interest  from 
January  the  Ist^  i8P7,  until  paid,  and  eight  dollars,  costs  of  this 
action;  and  whereas,  the  s2A^  Richard  Roe  has  appealed  from  said 
judgment  to  the  next  term  of  the  Superior  Court  of  Mecklenburg 
county;  Now  therefore,  Yit^  Richard  Roe^  Harvey  Fleming  ^nd  Thomas 
Young  undertake  in  the  sum  of  one  hundred  dollars  that  the  said 
Richard  Roe  will  prosecute  his  appeal  in  said  Superior  Court,  that  he 
will  perform  any  judgment  which  may  be  given  against  him  in  the 
said  appeal  or  in  any  other  action  in  which  the  plaintiff  may  recover 
for  the  rent  and  for  the  damages  for  detention  of  the  premises,  and  if 
he  shall  do  so  this  undertaking  shall  be  void,  otherwise  to  remain  in 
full  force  and  effect.  Richard  Roe. 

Harvey  Fleming. 

Tfiomas  Young, 
Taken,  subscribed    and    acknowledged  before  me,  and  by  me 
approved,  this  Jith  day  of  October^  iS97, 

Abraham  JCenl,  Justice  of  the  Peace. 

IV.  RECOGNIZANCES. 

1.  On  Appeal.^ 
a.  To  Supreme  Court  or  Court  of  Appeals.* 

ing  the  removal  of  the  defendant  from  be  filed  by  appellant  in  appeals  from 

the  premises  defendant  shall  give  an  the  probate  court  to  the  district  court, 

undertaking  in  an  amount  not  less  than  and  in  In  re  Brown,  35  Minn.  307,  it 

one  year's  rent  of  the  premises,  with  was  held  that  an  undertaking  may  be 

sufficient  surety,  who  shall  justify  and  filed  in  lieu  of  such  recognizance. 

be  approved  bv  the  justice,  to  be  void  2.  From    Justioe's    Court  —  Maine.  — 

if  the  defendant  shall  pay  any  judg-  The  party  appealing  is  required  to  rec- 

ment  which  in  that  or  any  other  action  ognize,  with  ''condition   to  prosecute 

the  plaintiff  may  recover  for  rent  and  his  appeal  with  effect,  and  pay  all  costs 

for  damages  for  detention  of  the  land,  arising  after  the  appeal."     Therefore, 

N.  Car.  Code  (1883),  §  I772.  where  the  magistrate  requires,  asacon- 

1.  Deflnition.  —  A  recognizance  on  ap-  dition  of  the  appeal,  that  the  party 
peal  is  a  statutory  obligation  entered  shall  personally  appear  at  the  appellate 
of  record  binding  the  appellant  to  do  court,  and  pay  '*  all  intervening  dam- 
some  act.    I  Encyc.  PL  &  Pr.,  p.  964.  ages  and  costs,"  the  recognizance  is  un- 

Whflro  tho  Statute  Eoqnirw  a  Beoog-  authorized  and  the  appeal  void.  French 

nliaiMW  no  appeal  is  operative  unless  v.  Snell,  37  Me.  100;  Lane  v.  Crosby, 

such  recognizance  Is  given.     Hayton  42  Me.  327. 

V.  Hope,  3  Mo.  53;  I  Encyc.  of  PI.  and  A  recognizance  conditioned  *'  to  pay 

Pr.  966.  all  intervening  damages  and  costs,"  en- 

An  Appeal  Bond  is  Insoflloieiit  where  tered  into  to  prosecute  an  appeal  to  the 

the   statute    requires   a   recognizance,  supreme  court  from  the  judgment  of  a 

Laturner  V.  State,  gTex.  451;  Bacon  v.  justice  of  the  peace,  is   unauthorized 

State,  10  Tex.  98.  and  void,  and  furnishes  no  security  to 

Seal.  —  A  recognizance  need  not  be  the  adverse   party   for  costs,  and  the 

sealed.   Cuddelback  v.  Parks,  2  Greene  court,  on  motion,  will  dismiss  the  ap- 

(Iowa)  148.  peal.  Jordan  v.  McKenney,  45  Me.  306. 

Vtom  Probate  to  Diitriet  Court  —  Miiu  When  a  recognizance  fails  to  show  on 

nesoia.  —  In  Minn.  Gen.  Stat.  (1878),  c.  its  face  that  the  justice  who  rendered 

49>  §  I5t  a  recognizance  is  required  to  the  judgment  from  which  appeal  was 
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(1)  From  Circuit  Court. 

Form  No.  4670.* 

Know  all  men  by  these  presents:  That  Eichard  Rot^  as  principal, 
and  Harvey  Fleming  and  Thomas  Youngs  as  sureties,  are  held  and 
firmly  bound  unto  John  Doe^^  plaintiff  herein,  in  the  sum  oi  forty-five 
hundred  dollars  Qlfj^600)^^  for  the  payment  of  which  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  administra- 
tors,  jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our 
seals  and  dated  at  St  Louis  this  18th  day  of  November^  A.  D.  18W. 

The  condition  of  the  above  obligation  is  such  that  whereas 
Richard  Roe  has  appealed  from  judgment  rendered  against  him  and 
in  favor  of  John  Doe  in  the  Circuit  Court,  city  of  Si.  Louis^  {Describe 
judgmenfy. 

Now,  if  the  said  appellant  shall  prosecute  bis  appeal  with  due 
diligence  to  a  decision  in  the  appellate  court,^  and  shall  perform  such 

taken  had  jarisdictioo  of  the    cause,  provided  in  Ges,  Stat»  p.  ld9St  S  '3t 

and  also  that  the  reco^iance  was  en-  provided,  the  amount  of  such  recog- 

tered  into  before  the  same  jusdce  who  aisaBce  shall  be  ized  by  the  juscices 

rendered   the  judgment,    it   is    void,  who  presided  at  the  trial,  and  shall  be 

Green  v.  Haskell,  24  Me.  iSo;  State  v,  at  least  double  the  probable  compensa- 

Magrath,  31  Me.  469;  State  r.  Wormell,  tion  of  such  oflScer  for  six    months. 

33  Me.  900.  N.  J.  Gen.  Stat.  (1895),  p.  X315,  g  113. 

New  Hampshire^  generally,  —  Appel-  1.  Appellant,   or    some    responsible 

lant  must  enter  into  a  recogniiance,  or  person  for  him,  together  with  two  suffi- 

file    with    the    justice    a  bond   to  the  dent  sureties,  to  be  approved  by  the 

adverse  party,  with  sufficient  sureties,  court,  shall,  during  the  term  at  which 

in  the  sum  of  one  hundred  dollars,  to  the  judgment  appealed  from  was  ren- 

pay  the  costs  which  may  be  recovered  dered,  enter  into  a  recognizance  to  the 

against  him.    N.  H.  Pub.  Stat.  (1891),  adverse  party  in  a  penalty  double  the 

c.  aio,  %  S.  amount  of  whatever  debt,  damages  and 

In  Actions  Agmmst  Tenants.  ^~  Plain-  costs,  or  damages  and  costs  have  been 

tiff,  appellant,  before  his  appeal  is  al-  recovered  by  such  judgment,  together 

lowed,  shall  recognize  to  the  defendant,  with  interest  that  may  accrue  thereon, 

with  sufficient  sureties,  in  such  sum  as  and  costs  and  damages  that  may  be  re> 

the  justice  or  court  may  order,  to  enter  covered   in  any  appellate  court  upon 

and  prosecute  his  appeal,  and  to  pay  the  appeal,  conditioned   as  indicated 

such  costs  as  may  be  awarded  against  in  this  recognizance.     Mo.  Rev.  Stat 

htm.     N.  H.  Pub.  Stat.  (1891),  c.  246,  (1889),  g  2249. 

g  16.  9.  A  Bond  Payable  to  the  Stats  and  not 

Defendant,  appellant,  before  his  ap-  to  the  appellee  is  not  and  cannot  be 

peal  is  allowed,  shall  recognize  to  the  amended.     Price  v.  Halsed,  3  Mo.  461. 

plaintiff,  with  sufficient  sureties,  in  such  S.  Aounut.  —  Where  an  appeal  from 

sum  as  the  justice  or  court  may  order,  a  judgment  other  than  for  the  payment 

to  enter  and  prosecute  his  appeal,  and  of  money  may  result  in  pecuniary  loss 

to  pay  all  rent  then  due  or  which  may  to  appellee,  it  is  in  the  discretion  of  the 

become  due  pending  the  suit,  and  such  trial  judge  to  fix  the  amount  of  the  ap- 

damages  and  costs  as  may  be  awarded  peal  bond.     State  v.  Klein,  (Mo.  1897) 

against  him.     N.  H.  Pub.  Stat.  (1891),  39  S.  W.  Rep.  272. 

c.  246,  §  17.  4;.  "Appellate  Court."  —  A  bond  vary- 

From  tho  Polios  Court  in  New  Hamp-  ing  from  the  language  of  the  Mo.  Rev. 

M»>^  the  appeal  should  be  in  the  same  Stat.  (1889),  §  2249,  in  naming  "The 

manner  and  upon  the  same  conditions  St    Louis   Court  of  Af^peals "  as  the 

as  from  justices  of  the  peace.     N.  H.  court  to  which  the  appeal  is  taken,  in- 

Pub.  Stat.  (1891),  c.  211,  §  13.  stead  of  **The  Appellate  Court,"  and 

In    Contostod    £lootio&      Caso — New  binding  him  to  comply  with  its  decision 

Jersey,  —  Appellant  shall  enter  into  a  instead  of  that  of  "  any  appellate  court,'* 

recognizance  to  the  adverse  party  as  is  not  sufficient.    American  Brewing 
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judgment  as  shall  be  given  by  such  court,  or  such  as  the  appellate 
court  may  direct  the  Circuit  Court  to  give,  and  if  the  judgment  of 
such  court,  or  any  part  thereof,  be  affirmed,  will  comply  with  and  per- 
form the  same  so  far  as  it  may  be  affirmed,  and  will  pay  all  damages 
and  costs  which  may  be  awarded  against  the  appellant  by  any  appel- 
late court,^  then  this  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  effect. 

Richard  Roe,  Tseal^* 

Harvey  Fleming,  ?S£al^ 

Thomas  Young,  (seal^ 

Approved  in  open  court,  November  8^  jS80, 
Attest:     Charles  F,  Vogel,  Clerk.' 

(2)  From  Common  Pleas,  Superior  Court*  or  City  Court.® 

Form  No.  4671.* 

(Conn.  Pub.  Acts  (1897),  c.  CXCIV,,  g  13.) 

[Appended  to  and  following  the  certificate  on  the  final  appeal  is  the  foU 
lowing  {)  and  Harvey  Fleming ^^  oiHaddam^  is  recognized  in  the  sum 

Co.  V,  Talbot,  125  Mo.  3S8.     See  also  was  not  sufficient  unless  under  seaL 

Bauer  v,  Cabanne,  105  Mo.  no.  Corbin  v,   Laswell,  48  Mo.  App.  6s6. 

Judgment  of  a  Higkar  Oonrt,  not  Hamad  But  this  has  been  changed  by  sutute. 

in  the  bond,  will  not  bind  a  surety  who  Mo.  Laws  1893,  p.  117. 

enters  into  a  bond  conditioned  that  if  8.  The  Approval  of  an  Appeal  Bond  de- 

the  judgment  of  the  trial  court  be  af-  terminesits  sufficiency  as  a  stay  of  pro> 

firmed  by  a  certain   named  court,  to  ceedings  until  the  further  order  of  some 

which  alone  the  cause  is  appealed,  he  competent  court.     State  v.  Hirzel,  (Mo* 

will^comply  with  and  perform  the  judg-  1896)  37  S.  W.  Rep.  921. 

ment  of  the  latter  court,  and  that  court  4.  To  Have  All  Qnestioni  of  Law  Be- 

reverses  the  judgment  appealed  from,  strred  for  hearing  in  the  court  of  errors 

Nofsinger  v.  Hartnett,  84  Mo.  54v  and    appeals    in    Delaware     superior 

In  Toreihle  Entry  and  ]>etalner.^-No  court  may  require  applicant  to  enter 

appeal  shall  operate  as  a  stay  or  super-  into  a  bond  or  recognizance  before  the 

sedeas  when  the  party  appealing  is  in  court  or  any  judge*  with  surety,  to  be 

possession,  unless  the  condition  of  the  approved  by  such  court  or  judge,  and 

recognizance  contain  the  substance  of  with  condition  to  abide  the  judgment 

the  condition  prescribed  by  law  (§  5144)  of  the  court  of  errors  and  appeals,  and 

in  cases  of  appeals  by  a  defendant,  and  to    pay  condemnation    money    in  all 

the  penalty  and  security  be  sufficient  costs  which  may  be  adjudged  against 

to  secure  the  performance  thereof.   Mo.  him,  and  the  superior  court  may,  id  its 

Rev.  Stat.  (1889),  %  5 161.  discretion,  prescribe  any  other  security 

Dower.  —  The  party  aggrieved  by  the  or  any  other  terms  consistent  with  jus- 
final  judgment  with  respect  to  dower  tice.  Del.  Laws  1893,  c.  113,  §  6. 
shall  prosecute  an  appeal  or  writ  of  6.  On  appeal  to  the  supreme  court  of 
error,  as  in  other  actions  at  law,  but  errors  from  the  superior  court,  com- 
neither  an  appeal  nor  writ  of  error  mon  pleas,  city  court,  or  district  court, 
shall  operate  as  a  supersedeas  unless  appellant  must  file  with  the  clerk  of  the 
the  appellant  shall  become  bound  in  a  court  where  the  judgment  is  ren- 
recognizance,  as  otherwise  required  by  dered  a  bond  or  recognizance  to  the 
law,  also  conditioned  to  pay  not  only  adverse  party,  conditioned  that  he  will 
all  damages  which  have  been  adjudged,  prosecute  said  appeal  to  effect,  and  will 
but  all  damages  which  may  be  ad-  pay  all  costs  if  he  shall  fail  so  to  do. 
judged  to  such  widow  in  the  action  Conn.  Pub.  Acts  (1897),  c.  CXCIV.,  g§ 
thereafter.  Mo.  Rev.  Stat.  (1889),  §  5,  13. 
4563.  6.  Sureties.  —  At  common  law  an  at- 

1.  See  supra^  note  4,  p.  978.  tomey   was   not    good  bail    in    error. 

2.  8eaL —- Formerly  an  appeal  bond  State  v,  Costello,  61  Conn.  497. 
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of  five  hundred  dollars^  conditioned  that  the  said  Richard  Roe  shall 
prosecute  said  appeal  to  effect,  and  pay  all  costs  therein  if  he  fail  to 
do  so  and  said  appeal  is  hereby  allowed.  Calvin  Clark^  Clerk. 

Fonn  No.  467 a. > 

In  the  Supreme  Court  of  Pennsylvania  for  the  Eastern  District. 

John  Doe     )  Appeal  by  defendant  from  the  judgment  of  the  Court 
against       >■     of  Common  Pleas  No.  3  of  Philadelphia  County,  of 
Richard  Roe,  )      February  Term,  i8P7,  No.  96S.^ 

We,  Richard  Roe?  Harvey  Fleming  and  Thomas  Young  *^  do  sever- 
ally acknowledge  to  owe  the  above   named   plaintiff   the  sum  of 

1.  Tostay  execution  plaintiff  in  error  record  on  any  appeal  perfected  in  the 
or  some  one  in  his  behalf,  with  suffi-  court  from  which  the  appeal  may  be 
cient  sureties,  shall  become  bound  by  taken,  may  be  filed  in  the  supreme 
recognizance  to  the  partv  in  whose  court  without  requiring  a  writ  of  cer- 
favor  such  judgment  shall  be  given,  tiorari,'  evidently  refers  to  appeals 
with  condition  as  indicated  in  this  form,  from  the  orphans  court,  appeals  in 
Bright.  Pur.  Dig.  Pa.  (1894),  p.  791,  §25.  equity,  and   from   the   distribution  of 

Recognizance  must  conform  to  the  money,  which  have  always  been  taken 

law,  else  the  writ  of  error  is  no  super-  in  the  court  from  which  the  decree  ap- 

sedeas.    Magill  v.  Kauffman,  4  S.  &  R.  pealed  from   was  made.     As   to  such 

(Pa.)  317.     See  form  prescribed  by  Pa.  appeals,    the     practice     remains     un- 

Supreme  Ct.  Rules  (1892),  IV.  changed.     In   such   cases   a  certiorari 

2.  The  appeal  shall  be  entitled  as  the  was  almost  invariably  issued  to  bring 

appeal  of ,  who  was  plaintiff  up  the  record.     It  is  the  only  proper 

(or  defendant)  from  the  judgment  (or  and  legal  mode  of  doing  so.     Instead 

decree)  of  the   court  of ,  of    simplifying     proceedings    in    this 

and  the  record  shall  be  brought  to  the  court,  the  Act  of  1889  has  produced 

supreme  court  by  a  writ  of  certiorari,  nothing  but  confusion.      It  was   not 

The  record,  on  any  appeal  perfected  in  called  for  by  any  public  need;  it  was 

the  court  from  which  the  appeal  may  not  asked  for  by  this  court,  nor  by  any 

be  taken,  may  be  filed  in  the  supreme  considerable  number  of  the  members 

court  without  requiring  a  writ  of  cer-  of  the  bar  who  practice  therein,  and  it 

tiorari.     Pa.  Act  of  May  9th,  1889,  P.  serves  no  useful  purpose.     We  unani- 

L.  %2\    Bright.  Pur.   Dig.   Pa.    (1894),  mously  and    respectfully   suggest  its 

p.  790,  §  18.  early  repeal   by  the   legislature*.  i^Fer 

In  25  W.  N.  C.  (Pa.)  361,  the  supreme  curiam  J* 
court  discusses  this  act  in  the  follow-  To  the  same  effect  see  also  Rand  v. 
ing  manner:  '*As  some  confusion  exists  King,  134  Pa.  St.  641. 
as  to  the  proper  construction  of  the  Act  8.  Administraton,  Gvaxdiaaa,  persons 
of  May  9,  7889  (P.  L.  158),  relating  to  suing  or  defending  in  a  representative 
writs  of  error  and  appeals,  we  deem  it  capacity,  suing  for  the  benefit  of  credit- 
proper  to  say  that  the  primary  object  ors,  and  municipal  corporations,  need 
of  said  act  appears  to  be  to  substitute  not  give  this  recognizance.  Bright, 
an  appeal  for  the  ancieat  and  well  un-  Pur.  Dig.  Pa.  (1894),  pp.  791,  ^  26,  27. 
derstood  writs  of  error  and  certiorari.  Whmi  Bail  Absolute  Eequired.  —  When 
This  is  a  mere  change  of  name;  the  any  corporation,  municipal  corporation 
proceeding  itself  is  unchanged.  The  excepted,  being  sued,  shall  appeal  or 
writ  of  error  which  comes  here  under  take  a  writ  of  error,  the  bail  requisite 
the  mask  of  an  appeal,  is  still  a  writ  of  in  that  case  shall  be  taken  absolute  for 
error  in  effect,  with  all  its  incidents,  the  payment  of  debt,  interest  and  costs 
The  same  may  be  said  of  appeals  which  on  the  affirmance  of  the  judgment, 
come  up  in  the  place  of  a  certiorari.  Bright.  Pur.  Dig.  Pa.  (1894),  p.  429, 
In  each   of  this  class  of  appeals,  the  §  130. 

appeal  must  be  taken  in  this  court  as  See  also,  as  to  foreign  corporations, 

writs  of  error  and  certiorari  were  for-  p.  792,  §  29,  p.  938,  g  7. 

merly   taken.      The  provision   in   the  4.  SuriBtiM. —  Less  than  two  sureties 

second  section   of  said  act  that  *  The  will   not  suffice.    Allen  v.  Kellam,  94 

980  Volume  3* 


4678.  ON  APPEAL  AND  ERROR.  4678. 

%l^iO0^  upon  condition  that  the  above  named  Richard  Roe  prose- 
cute his  appeal  with  effect,  and  if  the  judgment  in  the  above  pro- 
ceeding be  affirmed  or  the  appeal  be  discontinued  or  nonprossed, 
that  he,  the  said  Richard  Roe^  pay  the  [debt,  damages  and  costs 
adjudged  or  accruing  upon  such  judgment  and  all  other  damages 
and  costs]^  that  may  be  awarded  upon  such  appeal,*  or  else  we  will 
do  it  for  him.  Richard  Roe,  ^seal] 

Harvey  Fleming,      fsEAL] 
Thomas  Young,        (seal] 
Taken  and  acknowledged  this  10th  day  of  May,  i8P7,  before  me, 

James  Hunt^  ProUionotary. 

(8)  From  District  Court.' 

Form  No.  4673. 
(Precedent  in  Longley  v,  Vose,  37  Me.  z8o.) 

State  of  Maine, 
Kennebec^  ss.   At  the  district  court  for  the  middle  district,  begun  and 
holden  at  Augusta^  in  and  for  said  county,  on  the  first  Tuesday  of 

Pa.    St.    353;     Rheem    v,    Naugatuck  pleas   effectual  for  any  purpose,  or  to 

Wheel  Co.,  33  Pa.  St.  356.     For  an  at-  entitle  the  appellant  to  be  heard,  he 

tomey   at  law  as  bail  see  Shugar  v,  must  at  least  give  bail  for  costs,  as  re- 

Mumford,  i  Pa.  Dist.  Ct.  Rep.  324.  quired  by  the  statue.     Marks  v.  Baker, 

1.  Oondition  for  Oosti.—  Instead  of  the  2  Pa.  Super.  Ct.  Rep.  167.  The  appeal 
words  in  [  ]  the  insertion  of  '^the  cannot  be  perfected  without  this  bail 
costs  adjudged  and  accruing  upon  such  for  costs;  the  court  cannot  relieve  from 
judgment  and  all  other  costs  "  will  this  statu torv  duty.  Page  v,  J.  C.  Mc- 
make  the  recognizance  effective  as  one  Naughton  Co.,  a  Pa.  Super.  Ct.  Rep. 
for  costs  alone.  519. 

2.  Oonditioii  for  Mane  Proflts  in  Lynch  8.  Oonneetiout.  —  Recognizance  on  ap- 
V,  Lynch,  150  Pa.  St.  337,  was  to  the  peal  from  the  district  court  is  the  same 
effect,  **  That  if  said  appellants  prose-  as  that  given  on  appeal  from  c6mmon 
cute  their  appeal  with  effect,  and  dur-  pleas,  superior  or  city  courts.  Pub. 
Ing  their  possession  of  the  property  in  Acts  (1897),  c.  CXCIV,  g  5.  See  Form 
question   will  not  commit  or  suffer  to  No.  4671,  supra. 

be  committed  any  waste  thereon,  and  KewMezioo.  —  The  appellant,  or  some 
in  case  said  appeal  be  dismissed  or  dis-  responsible  person  for  him,  together 
continued,  or  the  decree  be  affirmed,  with  two  sufficient  securities,  to  be  ap- 
said  appellants  will  pay  the  value  of  proved  by  the  court,  during  the  same 
the  use  and  occupation  of  said  property  term  at  which  the  judgment  or  decision 
from  the  time  of  the  appeal  until  the  appealed  from  was  rendered,  shall  en- 
delivery  of  the  possession  thereof,  etc.,  ter  into  a  recognizance  to  the  adverse 
then  this  obligation  to  be  void,  other-  party  in  a  sum  sufficient  to  secure  the 
wise  to  remain  in  full  force  and  vir-  debt,  damages  and  costs  recovered  by 
tue.*'  The  recognizance  was  payable  such  judgment  or  decision,  together 
to  Virginia  Reed  Lynch  alone.  The  with  the  interest  that  may  grow  thereon, 
court  held  that  the  bond  was  for  the  and  the  costs  and  damages  which  may 
use  of  the  parties  entitled  to  the  mesne  be  recovered  in  the  supreme  court,  con- 
profits,  without  regard  to  the  obligee  ditioned  that  the  appellant  shall  prose- 
named  in  the  bond.  cute  his  appeal  with  due  diligence  to  a 
Yrwn,  Oommon  PlMf  or  Orphaiis  Oonrt  decision  in  the  supreme  court,  and  that 
to  Baperior  Court  —  Pennsylvania, —  By  (if)  the  judgment  or  decision  appealed 
the  provisions  of  the  Act  of  June  24th,  from  be  affirmed,  or  the  appeal  be  dis- 
XS95,  P.  L.  213,  §7,  creating  the  su-  missed,  he  will  perform  the  judg> 
perior  court  in  order  to  render  an  ap-  ment  of  the  district  court,  and  that  he 
peal  from  the  orphans  court  or  common  will  also  pay  the  costs  and  damages 

081  Volume  3. 


4678.  BONDS  AND  UNDERTAKINGS  4678. 

August^  A.  D.  i8^.  Be  it  remembered,  That  before  our  Justice  of 
said  Court,  personally  appeared  the  Longley  Stage  Line  Company^  and 
Richard H.  Vose  of  Augusta^  county  of  Kennebec^  Esq.,  and  acknowl- 
edged themselves  to  be  severally  indebted  to  Thomas  Longley  and 
Benjamin  Rackiey^  of  Greene  in  said  county  of  Kennebec ,  and  Jarius 
FHllips  of  Turner^  county  of  Oxford^  in  the  respective  sums  follow- 
ing, to  wit :  the  said  Longley  Stage  Line  Company^  as  principal,  in  the 
sum  of  one  hundred  Ao)\2XS^  and  the  said  Richard  H,  Vose^  as  surety,  in 
the  sum  of  one  hundred  dollars,  each,  to  be  levied  on  their  goods  or 
chattels,  lands  or  tenements,  and  in  want  thereof  upon  their  bodies 
(to  the  use  of  the  said  Longley^  Rcukley  &*  Phillips)  if  default  be  made 
of  the  condition  following:  —  The  condition  of  the  above  written 
recognizance  is  such,i  that  whereas,  the  said  Thomas  Longley^  Rackley 
a,nd  Phillips^  on  the  Jlrst  day  oi  January y  A.  D.  i8^,  sued  out  their 
writ  of  attachment,  in  due  form  of  law  against  said  Longley  Stage  Line 
Company^  returnable  to  the  district  court  for  the  middle  district,  then 
next  to  be  holden  at  Augusta^  in  and  for  said  county,  on  the  first 
Tuesday  of  Aprils  A.  D.  i8^,  in  a  plea  of  the  case,  alleging  their 
damages  to  be  seventeen  hundred  dollars,  and  duly  entered  said  action 
at  said  court,  from  which  it  was  continued  to  this  term,  and  now,  in 
this  term,  the  parties  having  appeared  and  filed  a  demurrer,  reserv- 
ing leave  to  waive  the  pleadings,  and  plead  anew,  in  the  Supreme 
Judicial  Court.  Whereupon  it  was  adjudged  by  said  court,  that  the 
defendants'  plea  was  bad,  that  the  plaintiffs  recover  against  said 

defendants  the  sum  of  dollars  cents  damages,  and 

costs  of  suit,  taxed  at dollars  and cents.     From  which 

judgnient  said  defendants  appeal  to  the  Supreme  Judicial  Court  next 
to  be  holden  at  Augusta^  in  and  for  said  county,  on  the  first  Tuesday 
of  October  next  Now  if  said  defendants  shall  prosecute  their  said 
appeal  with  effect,  and  pay  all  such  costs  as  may  arise  in  said  suit 
after  said  appeal,  then  this  recognizance  to  be  void. 

/.  A,  Chandler,  Clerk, 

that  may  be  adjudged  against  him  upon  ecute  with  effect  an  appeal,  made  by 

his    appeal.      N.    Mez.    Comp.    Laws  him  at  the  court  of  common  pleas/*  at 

(1884),  §  2187.  the  next  supreme  judicial  court,  when 

1.  Conditioii.  —  A  justice  of  the  peace  the  statute  in  force  at  the  time  required 

took  a  recognizance  on  appeal,  in  a  suit  that  the  party  appealing  should  recog- 

pending  before  him,  the  condition  of  nize  "  to  prosecute  his  appeal,  and  to 

which  was  that  the  '*  appellant  shall  pa^  all  such  costs  as  may  arise  in  such 

appear  at  the  court  aforesaid,  and  shall  suit  after  such  appeal,"  is  void.     Owen 

prosecute  his  said  appeal  with  effect,  v.  Daniels,  21  Me.  180. 

and  shall  pay  all  intervening  damages  Before  such   appeal  is  allowed,  the 

and  costs,    etc.    It  was  held,  that  by  R.  appellant  shall  recognize  with  sufficient 

S.  of  1841,  c.  116,  §  10,  justices  of  the  surety  or  sureties  to  the  adverse  party, 

peace  have  no  authority  to  require  the  if  required  by  him,  in  a  reasonable  sum, 

personal  appearance  of  an  appellant  at  with  condition  to  prosecute  his  appeal 

the  appellate  court,  nor  the  payment  of  with  effect  and  pay  all  costs  arising 

intervening  damages  and  costs.     Lane  after  the  appeal.   Me.  Rev.  Stat.  (1883), 

V,  Crosby,  42  Me.  327.     The  condition  c.  83,  §  19. 

should  have  been  that  now  provided  In     Toreible     Xntry    and     Dataiacr, 

by  Me.  Rev.  Stat.  (1883),  c.  83.  §  19,  either  party  may  appeal  from  a  judg- 

"  to  prosecute  his  appeal  with  effect  and  ment  to  the  supreme  judicial  or  supe- 

pay  all  costs  arising  after  the  appeal."  rior  court  next  to  be  held  in  the  county. 

A  recognizance  conditioned  *'  to  pros-  When  the  complainant  appeals,  he  shall 
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I>»  To  Cireait  Court  firom  Jastiee  of  the  Peaee. 

(1)  Generally.^ 

Form  No.  4674. 
(Mo.  Rev.  Stat.  (1889),  g  6339.) 

We,  the  undersigned,  Richard  Roe  and  Harvey  Fleming^  acknowledge 
ourselves  indebted  to  John  Doe  ^  in  the  sum  of  eighty  dollars,  to  be  void 
upon  this  condition:  Whereas,  Richard  Roe  has  appealed  from  the 
judgment  of  James  Hunt ^  a  justice  of  the  peace,  in  an  action  between 
John  DoCy  plaintiff,  and  Richard  Roe^  defendant;  now,  if  on  such 
appeal  the  judgment  of  the  justice  be  affirmed,  or  if  on  the  trial  anew 
in  the  appellate  court  judgment  be  given  against  the  appellant,  and 

recognize  in  manner  aforesaid  to  the  condition  it  is  written,  **  if,  on  the  trial 

defendant,  except  as  hereinafter  pro-  anew  in  the  land  court  or  the  law  com- 

vided,  conditioned  to  enter  the  suit  and  missioner's  court,"  instead  of  saying, 

to  pay  aU  costs  .adjudged  against  him.  *'  if,  on  the  trial  anew  in  the  appellate 

When  the  defendant  appeals,  he  shall  court,"  the  land  court  dismissed  the  ap- 

recognize  in  like  manner  to  the  claim-  peal  because  the  recognizance  was  in- 

ant,  conditioned  to  enter  the  suit  and  sufficient.     On  appeal  the  court  said: 

to  pay  all  intervening  costs  and  such  *'  There  is  no  uncertainty  as  to   who 

reasonable  rent  of  the  premises  as  the  are  the  payees  in  the  recognizance,  and 

magistrate  shall  adjudge,  if  the  judg-  there  could  be  no  difficulty  in  declaring 

ment  is  not  reversed.     Me.  Rev.  Stat,  on  it  if  there  was  a  breach  of  any  of  its 

(1883),  c.  94,  g  8.  conditions;  and  a^  the    appeal   could 

1.  The  appellant,  or  some  person  for  be  taken  only  to  the  land  court,  the 
him,  together  with  one  or  more  solvent  words  *  or  the  law  "ommissioner's 
sureties,  to  be  approved  by  the  justice,  court '  may  be  rejected  as  surplusage, 
must,  within  the  time  prescribed  by  the  In  our  opinion  the  recognizance  is  suf- 
law,  enter  into  a  recognizance  before  the  ficient  and  the  motion  to  dismiss  the  ap- 
justice  to  the  adverse  party,  in  a  sum  peal  was  improperly  sustained."  Smith 
sufficient  to  secure  the  payment  of  such  v,  Montreil,  26  Mo.  578. 

judgment  and  costs  of  appeal,  condi-  The  following  is   the    recognizance 

tioned  as  indicated  in  this  form.     Mo.  mentioned  in  the  opinion  of  the  court: 

Rev.  Stat.  (1889),  g  6328.  "  We,  the  undersigned,  Louis  Montreil, 

2.  Obligon.  —  Where  an  appeal  from  ^spriTici^oX^diTi^AntoineFortay.Antoine 

the  justice  of  the  peace  is  prayed  for  by    Pelcher^    Joseph   ,    acknowledge 

one  of  two  defendants,  but  the  recog-  ourselves  indebted  to  Maria  Smith  and 

nizance  is  entered  into  by  both,  the  ap-  others,  the  plaintiffs  in  this  suit,  in  the 

peal  is  well  taken.     Sargent  v.  Sharp,  sum  of  one  hundred  dollars^  to  be  void 

I  Mo.  601.  upon  condition:     Whereas,  Louis  Mon- 

In  a  recognizance,  or  bond,  given  by  treil  and  Louis  Lauvallette  have  ap- 
several,  the  names  of  all  the  obligors,  pealed  from  the  judgment  [of]  Silas 
or  none,  should  be  recited  in  the  body  W.  Barnett^  a  justice  of  the  peace 
of  the  instrument.  If  the  names  of  part  within  and  for  St.  Louis  county,  in  an 
only  be  recited,  it  will  be  obligatory  action  between  Maria  Smith  et  al.^ 
upon  them  alone,  although  signed  by  plaintiffs,  and  Zt7»fV  Montreil  et  al. ,  de- 
others.    Davis  V,  Imboden,  10  Mo.  340.  fendants.     Now,  if  on  said  appeal  the 

8.  ObligMf.  —  Where  the  plaintiffs  re-  judgment  of  the  justice  is  affi^'med,  or 

covered  a  judgment,  from  which  the  if  on  trial  anew  in  the  land  court  or  the 

defendants  prayed  an  appeal  and  en-  law  commissioners' court,  judgment  be 

tered  into  a  recognizance,  which  in  all  given  against  the  appellants  and  they 

respects  followed  the  form  prescribed  shall  satisfy  such  judgment,  or  if  this 

by  the  statute,  except  that  it  is  made  appeal    shall   be    dismissed  and   they 

payable  **  to  Maria  Smith  and  others,  shall  pay  the  judgment  of  the  justice 

plaintiffs  in  this  suit,'*  instead  of  nam-  together  with  the  costs  of  the  appeal* 

Ing  each  of  the  plaintiffs;  and  in  the  the  recognizance  shall  be  void." 
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he  shall  satisfy  such  judgment,  or  if  his  appeal  shall  be  dismissed,  and 
he  shall  pay  the  judgment  of  the  justice,  together  with  the  costs  of 
the  appeal,^  this  cognizance  shall  be  void. 

Richard  Roe. 
Harvey  Fleming, 
Approved'  10th  day  of  I£ay,  iS89. 

James  Hunty  justice. 

(2)  In  Forcibls  Entry  and  Dbtainkrp 

(a)  By  Complainant, 

Form  No.  4675. 
(Mo.  Rev.  Stat.  (1889),  5143.)* 

We,  John  Doe^  as  principal,  and  Harvey  Flemings  as  surety,  acknowl- 
edge ourselves  indebted  to  Richard  Roe  in  the  sum  of  eighty  dollars,, 
upon  this  condition:  That,  whereas,  yi(?^/t  Doe  has  appealed  from  the- 
judgment  oi  James  Hunt^  a  justice  of  the  peace  of  St.  Louis  county, 
Missouri^  in  an  action  for  forcible  entry  and  detainer  {or  unlawful 
detainers  as  the  case  may  be\  between  the  said  John  Doe^  complainant, 
SLTid  S2iid  Richard  Roe^  defendant:  Now,  if  the  said  John  Doe  shall 
prosecute  his  appeal  with  effect  and  without  delay,  pay  all  costs  that 
may  be  adjudged  against  him,  and  shall  otherwise  abide  the  action  of 
the  circuit  court  in  said  cause,  then  this  recognizance  shall  be  void. 
Given  under  our  hands  thisi^M  day  of  May,  i8P7. 

Attest:  James  Hunt^  justice  of  the  peace.^ 

John  Doe. 
Harvey  Fleming. 

1.  OonditUm.  —  In  Garnet  v,  Rodgers,  the    default   as    required    by  statute. 

53  Mo.  147,  the  bond  was  conditioned  Garnet  v.  Rodgers,  52  Mo.  145. 

as  follows:  2.  ApprovaL  —  When  a  justice  signs 

*'  Whereas,  John  B,  Rodgers  has  ap-  his   name  to  an  appeal   bond,  in  the 

pealed  from  the  judgment  of  Daniel  character  of  justice,  it  is  not  necessary 

McAuHffe^  ]viSX\c^  of  the  Peace,  in  an  that  the  words  '*test'*  or  "witness"" 

action    between  Leslie  Garnet  6f  Co.^  should  be  prefixed.     Sargent  v.  Sharp» 

plaintiffs,  vs./cAnB.  Rogers^  defendant;  i  Mo.  601. 

now  if  on  such  appeal  the  judgment  of  If  a  justice  fail  to  approve  and  attest 

the  Justice  be  affirmed,  or  if  on  the  trial  a  recognizance  for  an  appeal,  it  is  void, 

anew   in    the  St.  Louis  Circuit  Courts  Cockrill  v.  Owen,  lo  Mo.  287. 

judgment  shall  be  given  against  the  8.  Complainant  appealing,  or  some 

appellant,  and  he  shall  satisfy  such  responsible    person    for  him   as  prin- 

judgment,  or  if  his  appeal  shall  be  dis-  cipal.  with  one  or  more  sureties,  to  be 

missed,  and  he  shall  pay  the  judgment  approved  by  the    justice,    shall  enter 

of  the  Justice,  together  with  the  costs  into  a  recognizance  to  the  defendaptin 

of  the  appeal,  the  recognizance  shall  a  sum  sufficient  to  secure  the  payment 

be  void.  of  all  costs,  conditioned  as  indicated 

While  no  objection  was  made  to  the  in  this  form.     Mo.  Rev.  Stat.  (1889), 

form  of  this  bond  itself,  it  was  held  to  be  §  5140. 

void  by  reason  of  the  fact  that  the  judg-  4.  This  recognizance  shall  be  under 

ment  by  default  before  a  justice  of  the  the  hands  of  the  principal  and  surety  or 

peace  as  appealed  from  had  not  been  sureties  and  attested  by  the  justice, 

followed  by  a  motion  made  to  set  aside  Mo.  Rev.  Stat.  (1889),  %  5142. 
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(3)  By  Defendant, 

Form  No.  4676. 

(Mo.  Rev.  Stat.  (1889),  5144)' 

We,  Richard  Roe^  as  principal,  and  Harvey  Fleming,  as  surety^ 
acknowledge  ourselves  indebted  to  John  Doe  in  the  sum  of  eighty  dol- 
lars, upon  this  condition:  That,  whereas,  ^/V^r^/j^^^  has  appealed 
from  the  judgment  oi  James  Hunt ,  a  justice  of  the  peace  of  St.  Louis 
county,  Missouri^  in  an  action  of  forcible  entry  and  detainer  (or 
unlawful  detainer^  as  the  case  may  be\  between  the  said  John  Doe^  com- 
plainant, and  the  said  Richard Roe^  defendant:  Now,  if  the  said  Rich- 
ard Roe  shall  prosecute  his  appeal  with  effect  and  without  delay,  . 
neither  commit  nor  suffer  to  be  committed  any  waste  or  damage  on 
the  premises  whereof  restitution  is  adjudged,  and  pay  all  rents  and 
profits,  damages  and  costs  that  may  be  adjudged  against  him,  and 
shall  otherwise  abide  the  judgment  of  the  circuit  court  in  said  cause, 
then  this  recognizance  shall  be  void.  Given  under  our  hands  this 
10th  day  of  May,  jS97.  (Signatures  and  attestation  of  justice  as  in  Form 
No,  4676.) 

e.  To  Common  Pleas  fh>m  Justice  of  the  Pea4)e.' 

Fonn  No.  4677. 

(Precedent  in  Seidenstriker  v.  Buff  urn,  14  Pa.  St.  159.) 

I,  Frederick  Seidenstriker^  having  been  sworn  and  justified,  am 
bound  as  absolute  bail  in  the  sum  of  twenty  dollars,  or  such  sum  a& 
may  be  necessary  to  pay  all  costs  that  have  or  may  accrue  in  this 
case,  in  prosecuting  this  appeal.'  Frederick  Seidenstriker, 

1.  Defendant  appealing,  or  some  re-  payment  of  all  costs  accrued  or  that 
sponsible  person  lor  him,  with  one  or  may  be  legally  recovered  in  such  cases 
more  sureties,  to  be  approved  by  the  against  the  appellant.  Bright.  Pur.  Dig. 
justice,  shall  enter  into  a  recognizance  Pa.  (1894),  p.  1139,  §  95.  See  also 
to  the  complainant,  in  a  sum  sufficient  Bright.  Pur.  Dig.  (1894),  p.  1139,  §- 
to  secure  the  payment  of  all  damages,  93,  as  to  special  bail. 

rents  and  profits  and  costs  that  are  or  The  Act  of  20th  March,  1845,  requir- 

may  be  adjudged  against  him,  condi-  ing  that  the  bail    in   cases  of  appeal 

tioned  as  indicated  in  this  form.     Mo.  from  the  judgments  of  justices  of  the 

Rev.  Stat.  (1889),  §5141.  peace  shall  be  bail   absolute  in  double 

2.  This  recognizance  is  within  the  the  amount  of  costs  in  such  cases,  it 
rule  of  the  conservative  decisions.  It  was  held  that  a  recognizance  **in  the 
is  a  note  of  the  substance,  from  which  sum  of  $35,  on  condition  that  defend- 
a  formal  recognizance  may  be  made  ant  shall  appear  at  the  next  court  of 
up.  Seidenstriker  v.  Buffum,  14  Pa.  common  pleas,  to  prosecute  his  appeal 
St.  159.  The  recognizance  is  on  appeal  with  effect,"  was  sufficient  under  the 
from  the  judgment  of  an  alderman,  act.  Murray  v,  Haslett,  19  Pa.  St. 
but  is  identical  with  one  from  a  justice  356. 

of  the  peace.  Bail  to  Obtain  Stay. —  For  the  stay  of 
8.  Appeals  from  Aldermeii,  Yuftioes  of  execution  the  bail  shall  be  absolute, 
the  Paaoe,  and  from  Awards  of  Arbrltra-  with  one  or  more  sufficient  sureties,  in 
ton  —  Bail  for  Costs.  —  The  bail  shall  double  the  amount  of  the  debt  or  dam- 
be  absolute,  in  double  the  probable  a^es,  interest  and  costs  recovereci,  con- 
amount  of  costs  accrued  and  likely  to  ditioned  for  the  payment  thereof  in  the 
accrue  in  such  cases,  with  one  or  more  event  that  the  defendant  fail  to  pay  the 
sufficient  sureties,  conditioned  for  the  same  at  the  expiration  of  the  stay  of 
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d.  To  Coimty  Court. 
(1)  From  City  Court. 

Pom  No.  4678. 

State  of  Vermont^  )  At  Burlifigtan^  in  said  county,  at  a  session 
Chittenden  County,  ss. )  of  the  City  Court  of  said  Burlington^  there 
held  this  10th  day  of  May^  i8P7,  personally  appears  Harvey  Flemings 
of  said  Burlington^  and  acknowledges  himself  indebted  to  John  Doe 
in  the  sum  of  ninety  dollars,  to  be  levied  of  his  goods  and  chattels, 
lands  and  tenements,  if  default  be  made  as  to  him  in  the  condition 
following: 

•  The  condition  of  the  above  recognizance  is  such  that  if  Richard 
Roe^  of  said  Burlington^  shall  prosecute  to  effect  his  appeal  now  taken 
from  the  judgment  of  said  Cit^  Court,  in  an  action  between  the  said 
John  Doe^  plaintiff,  and  the  said  Richard  Roe^  defendant,  and  answer 
and  pay  all  intervening  damages  occasioned  to  the  said  appellee  by 
his  being  delayed,  with  additional  costs  incase  judgment  be  affirmed,^ 
then  this  recognizance  to  be  void,  otherwise  of  force. 

Before  me,  James  Hunt^  City  Judge. 

A  true  record.     Attest,  Calvin  Clarh^  Clerk. 

(2)  From  Justice  of  the  Peace. 

Fona  No.  4679. 

(Forms  of  Special  Pleadings  (N.  Chipman,  Vt.)  aSa)* 

Rutland  County. 

Be  it  remembered,  that  on  the  Sd  day  of  October^  in  the  year  of 
our  Lord  1191^  before  James  Hunt^  justice  of  the  peace  for  the 
county  aforesaid,  personally  appeared  Richard  Roe^  of  Rutland^  in 
said  county,  principal,  and  Harvey  Fleming  and  Thomas  Young^  of 

execution.  Bright.  Pur.  Dig.  Pa.  (1894),  of  variance    between  the    allegations 

p.  1 143,  §  109.     As  to  length  of  stay  and  evidence,  the  point  must  be  made 

granted   in  various  cases  see  Bright,  in    the  court    below;  and   none   such 

Pur.  Dig.  Pa.  (1894X  p.  T142,  g  108.  having  been  made  in  the  case  stated, 

Bail  Absolute  by  Corporation, — Bright,  it  was  not  material  whether  the  instru- 

Pur.  Dig.  Pa.  (1894),  p.  1140,  §96.     On  ment  in  question  were  called  a  recog- 

this  point  see  Young  v.  Colvin,  168  Pa.  nizance  or  an  obligation.     A  liability 

St.  449.  in  either  way  is   sufficient   under  the 

In  a  Prooeeding  by  a  Landlord  Against  a  case  stated.     Hardy  v.  Watts,  22  Pa. 

Tenant  under  the  Act  of  3d  April,  1830,  St.  33. 

on  account  of    nonpayment  of    rent,  1.  Ths  Condition  of  this  recognizance 

and  a  decision  by  two  aldermen  against  is  the  same  as  that  prescribed  in  Vt 

the  tenant,  to  obtain  an  appeal  an  obli-  Stat  (1894),  §  1299,  on  appeal  from  a 

gation  by  a  surety  was  entered  into  as  jusdce  of  the  peace.     See  also  Vt.  Stat 

follows :    **  Become    bail    absolute   in  (1894),  §  1670. 

this  case,  conditioned  for  the  payment  2.  Vt.  Stat.  (1894),  §  1299,  prescribes 

of  all  costs  that  have  accrued,  and  all  the  same  recognizance, 

the  costs  that  may  accrue,  iii  case  that  8.  Who  Unit  Fnnlih.— The  security 

the   said    judgment  be  affirmed;  and  required  by  way  of  recognizance  from 

also  for  ^11  rent  that  has  accrued,  and  the  appellant  for  an  appeal  from  the 

may   accrue  up   to   the   time  of   final  judgment    of  a  justice   of  the  peace 

judgment.     A,    A.   Hardy,**      It   was  must   be  furnished    by    some  person 

held,  that  in  order  to  raise  a  question  other  than  the  party    appealing.     A. 
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the  same  place,  sureties,  and  acknowledged  themselves  jointly  and 
severally  indebted  to  John  Doe^  of  said  Rutland^  in  the  sum  of  ^Oly 
lawful  money,  to  be  levied  of  their  and  each  of  their  goods  and 
chattels,  lands  and  tenements;  and  for  want  thereof,  on  their  bodies, 
if  default  be  made  in  the  condition  following: 

The  condition  of  the  above  recognizance  is  such  ^  that  if  the  said 
Richard  Roe  shall  prosecute  his  appeal  now  prayed  out  against  John 
Doe^  to  effect,  and  answer  and  pay  all  intervening  damages  occa- 
sioned by  reason  of  the  delay,  to  the  said  John  Doe^  with  additional 
costs,  in  case  judgment  be  affirmed,^  then  this  recognizance  to  be 
void,  otherwise  of  force. 

Taken  and  acknowledged  this  $d  day  of  October^  in  the  year  of  our 
Lord  lldly  before 

Janus  Hunt^  Justice  of  Peace. 

e.  To  General  Quarter  Sessions  fh>m  Justice  of  the  Peaee.' 

Form  No.  4680. 


'^^'  i  ss 
ed  tnat  c 


State  of  New  Jersey^ 
Morris  County. 
Be  it  remembered  that  on  the  10th  day  of  Aprils  i8P7,  before  me, 
James  Hunt^  one  of  the  justices  of  the  peace  in  and  for  the  county 
of  MorriSy  came  Richard  Roe  and  Harvey  Fleming  and  jointly  and 
severally  acknowledged  themselves  to  owe  to  John  Doe  the  sum  of 
one  hundred  dollars,  to  be  made  and  levied  of  their  several  goods  and 
chattels,  lands  and  tenements,  if  default  be  made  in  the  following 

recognizance  as  follows:    "John   Mc-  costs  of  prosecution.     Vermont  Stat. 

Lellan"(whowa    the  appellant),  **as  (1894),  §  519. 

principal,  and  $50  cash  deposited  with  ii  Toroible  Entry  and  I>etal]ier  —  Ver. 

the  court  to  respond  as  surety,  recog-  mont,  —  Defendant,    appealing,    must 

nized  to  plaintiff  in  the  sum  of  $50,"  give  security  by  wa^  of  recognizance, 

etc.,  held  insufficient  under  our  statute,  with  sufficient  sureties,  to  the  plaintiff, 

Cheney  v.  McLellan,  43  Vt.  157.  to  enter  the  action  in  the  county  court 

1.  Lassae  Holding  (hrcr  Appesiing  from  and  pay  the  rent  then  due,  and  inter- 
shall  give  security  by  way  of  recogni-  vening  rent,  damages  and  costs.  Vt. 
zance  with  sufficient  sureties  to  the  plain-  Stat.  (1894),  §  1565. 

tiff  '*to  enter  the  action  in  the  county  From  8ol60tm«n  In  Matters  of  Draina^^ 

court  and  pay  the  rent  then  due,  and  Vermont.  —  Appellant  must  enter  into 

intervening  rent,  damages  and  costs."  a  recognizance,  with  sufficient  sureties, 

Vermont  Stat.  (1894),  §  1565.  before  said  board  of  selectmen,  in  such 

2.  The  Oondition  of  a  Seoogniiaaoe  sum  as  they  require,  conditioned  that 
'*  that  the  appellant  should  prosecute  the  appellant  will  prosecute  his  appeal 
his  appeal  to  effect,  and  answer  and  to  effect  and  pay  intervening  damages 
pay  all  intervening  damages  and  addi-  and  costs  in  case  the  decision  is  af- 
tional  costs  in  case  of  failure,'*  is,  in  firmed.  Vt.  Stat.  (1894),  §  3644. 
effect,  the  same  which  the  statute  pre-  8.  InApprentioaihlp. — Appellant  must 
scribes.  In  case  the  judgment  below  enter  into  a  recognizance  within  three 
is  affirmed,  such  recognizance  is  for-  days  after  notice,  before  some  justice 
feited.     Way  v.  Swift,  12  Vt.  390.  of  the  peace  of  said  county,  witli  suffi- 

^tho  Mattor  of   Delinquont  Tazoi —  cient  surety,  conditioned  to  try  such 

Vermont,  — Appellant  must  give  secu-  appeal  at,  and  abide  the  order  or  judg- 

rity  by  way  of  recognizance  to  the  op-  ment  of,  and  pay  such  costs  as  shall  be 

posite  party,  at  the  time  of  taking  such  awarded  by,  said  court  (the  court  of 

appeal,  that  he,  appellant,  will  prose-  general  quarter  sessions).     N.  J.  Gen. 

cute  his  appeal  to  effect,  and  pay  the  Stat.  (1895) ,  p.  66,  $  5. 
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condition:  That  the  said  Richard  Roe  shall  try  the  appeal  by  him  to 
be  made  and  prosecuted  to  the  court  of  General  Quarter  Sessions  of 
the  Peeue  to  be  held  at  Morrisiown,  in  and  for  the  county  of  Morris^ 
on  th^  first  Tuesday  of  May  next,  from  the  adjudication  and  order  of 
James  Hunt^  Abraham  Kent  and  John  Stiles^  esquires,  justices  of  the 
peace  of  said  county,  upon  the  complaint  of  the  said  John  Doe  against 
the  said  Richard  Roe^  his  master  (for  misusage,  unreasonable  correction 
and  cruelty)^  pursuant  to  the  fifth  section  of  the  act  entitled  **^  An  act 
respecting  apprentices  and  servants;"  and  abide  the  order  and  judg- 
ment of,  and  pay  such  costs  as  shall  be  awarded  by,  the  said  court. 

Richard  Roe.  Tseal^ 

Harvey  Fleming,  (seal) 

Taken  and  acknowledged  this  ) 
10th  day  of  AprU,  i8P7.       f 

James  Huniy  Justice  of  the  Peace. 

f.  To  SaperiOF  Court  fin>m  Justiee  of  the  Peaee.' 

Fonn  No.  4681. 

(Del.  Laws  1893,  c.  99,  g  25.)^ 
On  the  1st  day  of  July^  i8P7,  the  said  Richard  Roe  appealed  and 

1.  fkm  Bowdi  of  Bdiif  in  Connecticut  Tided  the  justice  may,  for  cause  shown, 

the  authority  issuing  the  citation  shall  extend  the  time  for  recognizing.    Mass. 

take  from  the  applicant  a  bond  or  recog-  Laws    1896,  p.    908,    c.  355,  awunding 

nizance  to  such  town,  with  surety,  to  Mass.   Pub.  Stat.,  c.    155,   §  39.     But 

prosecute  the  application  to  effect,  and  neither  a  county,  city  or  other  munid- 

to  comply  and  conform  to  the  orders  pal  corporation  shall   be  requhed  to 

and  decrees  of  the  court  in  the  prem-  give   this  xecognizance.     Mass.    Pub. 

ises.     Conn.  Gen.  Sut.  (1888),  ^  3861.  Sut.  (1882),  c.  155,  g  29. 

fkm  Board  of  Btalth  to  Abftto  Hui-  On  Torftltiiro  if  Ptopwriy  Takin  Vadv 
laaoo  —  In  Massachusetts. —  The  appel-  floareh-wanaitt. — Any  person  aggrieved 
lant  shall,  within  twenty-four  hours,  by  a  decree  of  forfeiture  of  a  trial  jus- 
enter  into  such  a  recognizance  before  tice,  police,  district,  or  municipal  court, 
the  superior  court,  and  in  such  sum,  for  property  taken  under  search>war- 
and  with  such  surety  or  sureties,  as  rant  in  ^oxjor^Kj^/l^r,  may  appeal  to  the 
shall  be  ordered.  Mass.  Pub.  Stat,  superior  court;  but  must  recognize  to 
Supp.  (x888),  c.  338,  §  2.  the  commonwealth  in  the  sum  of  two 

8.  Appellant  in  Delaware  must  offer  hundred  dollars,  with  sufficient  surety 

sufficient  surety  in  such  sum   as  the  or  sureties,  to  prosecute  his  appeal  to 

justice  shall  deem  sufficient  to  cover  the  the  court  appealed  to,  and  to  pay  all 

judgment  appealed  from  and  costs  on  such  costs  as  may  thereafter  arise,  in 

appeal,  which  is  in  the  shape  of  a  recog-  case  final  judgment  is  rendered  against 

nizance  entered  by  the  justice.     Del.  the  articles  adjudged  forfeited,  and  to 

Laws  1893,  c.  99,  §  35.  abide  the  judgment  of  the  court  thereon. 

In     Massachusetts     appellant     must  Mass.  Pub.  Stat.,  c.  212,  §  10. 

recognize  to  the  adverse  party,  with  InBoplovin.  —  \tl  Massac husetts^ythKCL 

sufficient  surety  or  sureties,  to  be  ap-  the  plaintiff  appeals   from    any  judg- 

proved  by  the  adverse  party  or  by  the  ment  of  a  municipal,  district  or  police 

justice,  in  a  reasonable  sum,  to  be  fixed  court,  or  trial  justice,  in  replevin  suits, 

by  the  justice,  or  approved  by  the  ad-  no  bond,  recognizance  or  deposit  shall 

verse  party,  with  condition  to  enter  and  be  required  of  him.     Mass.  Laws  1890, 

prosecute  his  appeal  with  effect,  and  to  p.  145,  c.  224. 

satisfy,  within  thirty  days  of  the  entry  In  Froeoodin^    to  Bntooo    IAmba   in 

thereof,  any  judgment  which  may  be  Massachusetts  ^\\}cLtx  party  may  appeal 

entered  against  him   in   the  superior  in  the  same  manner  as  in  other  civil 

court  upon  said  appeal  for  costs,  pro-  cases.     If  the  respondent  appeals,  he 

888  Volume  3. 


4682.  ON  APPEAL  AND  ERROR.  4682. 

Harvey  Fleming^  became  surety  in  the  sum  of  one  hundred  dollars  that 
the  said  appeal  shall  be  prosecuted  with  effect,  and  also  that  any 
judgment  that  shall  be  rendered  against  said  Richard  Roe^  or  his 
executors  or  administrators,  upon  said  appeal  shall  be  satisfied. 

Richard  Roe. 

Harvey  Fleming. 

2.  On  Error  >— From  Supreme  Court  to  Common  Pleas. 

Form  No.  468a.* 

State  of  New  Jersey^ ) 

Morris  County.       )  ^^• 

Be  it  remembered  that  on  the  10th  day  oi  Aprils  i857,  before  me^ 
James  Hunt^  one  of  the  judges  of  the  Inferior  Court  of  Common  Pleas^ 

shall  recognize  for  the  prosecution  of  recovered  by  the  judgment  complained 

his  appeal,  and   for  the  payment,  if  of,  together  with  the  costs  and  damages 

judgment  is  rendered  against  him,  of  that  may  be  recovered  in  the  supreme 

any   balance  of  the  debt,  with   costs,  court,  conditioned  that  the  plaintiff  in 

which  may  remain  unsatisfied  after  the  error  will  prosecute  such    writ    with 

sale  of  the  property.     Mass.  Pub.  Stat,  effect,  and  pay  the  money  that  shall 

(1882),  c.  192,  §  29.  therein  be  adjudged  against  him  by  the 

1.  In  Gray  v.  Sorden,  3  Harr.  (Del.)  supreme  court  or  court  of  appeals,  or 
158,  the  entry  of  surety  in  appeal  was  otherwise  abide  the  judgment  of  such 
as  follows:  "  On  the  ^]f<iM  day  of  ^/rtV,  courts  therein.  Burn's  Anno.  Code 
iS^r,  the  said  John  S.   Gray  appeals.  Mo.  (1896),  §  712. 

and becomes  surety  in  the  sum  Yennont — Error  to  County  Court. — 

of  forty  dollars  that  the   said   appeal  Plaintiff  in  error  must  give  sufficient 

shall  be  prosecuted   with  effect,   and  security  by   way   of   recognizance    to 

also   that  any  judgment  which   shall  the    defendant  in    error,    conditioned 

be  rendered  against  the  said  John   S.  that  the  plaintiff  in  error  will  prosecute 

Crroy.or  his  executors  or  administrators,  his  writ  to  effect,  and  answer  the  dam- 

upon  the  said  appeal  shall  be  satisfied,  ages  and  costs  in  case  of  failure.    Vt. 

Roger  Adams y    The  appeal  was  prop-  Stat.  (1894),  §-1635. 

erly  dismissed  on  the  ground  that  no  8.  To  reverse  a  judgment  in  an  ac- 

security  had  been  given  to  prosecute  tion  of  debt  founded  upon  a  prior  judg- 

the  appeal,    the  name  of   the  surety  ment,  or  upon  any  single  or  penal  bill 

being    left    blank;    distinguishing   the  for  the  payment  of  money  only,  or  upon 

case   from  one  in  which  a  bond   was  any  obligation  with  condition  for  the 

executed  by  a  party  whose  name  hap-  payment  of  money  only,  or  upon  any 

pened  to  be  omitted  in  the  body  of  the  action  of  debt,  or  upon   the  case  for 

bond,  whose  language,  however,  was  to  rent,  or  upon  any  contract  sued  in  the 

the  effect  that  '*  I,  or  we,  bind  myself,  supreme  court  or  any  other  court  of 

or  ourselves,"   etc.,   connecting  itself  record,   unless  the  plaintiff  in  error, 

with  the  signature,  and  making    the  or  some  responsible  person  in  his  be- 

obligation  complete.  half,  with  two  sufficient  sureties,  to  be 

2.  XiMOuri  —  To  Circuit  Court.  —  No  approved  and  allowed,  shall  first  be- 
writ  of  errror  shall  stay  execution  un-  come  bound  to  the  party  for  whom  such 
less  otherwise  provided,  except  where  judgment  is  given  by  recognizance,  in 
the  plaintiff  in  error,  or  some  responsi-  double  the  sum  adjudged  to  be  recov- 
ble  person  for  him,  together  with  two  ered  by  the  said  judgment,  conditioned 
sufficient  sureties,  to  be  approved  by  as  indicated  in  this  form.  N.  J  Gen. 
the  court  or  judge,  or  by  the  judge  of  Stat.  (1895),  p.  1392,  §  13. 

the  circuit  court  in  which  the  judgment  In  Dower  and  In  ^eotment.  —  Must  be 

was  rendered,  shall  enter  into  a  recog-  a  recognizance  to  the  plaintiff  in  the 

nizance  before  such  court  or  judge  to  writ  of  dower  or  action  of  ejectment,  in 

the  adverse  party,  in  a  penalty  sufficient  such  reasonable  sum  as  the  court  or 

to  secure  whatever  debt,  damages  and  judge  thereof  to  which  the  writ  is  di- 

costs,  or  damages  and  costs,  have  been  rected  shall  think  fit,  with   condition 
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came  Richard  Roe,  Harvey  Fleming  and  Thomas  Youngs  all  of  Morris^ 
town^  in  the  said  county  of  Morris,  and  severally  acknowledged  them- 
selves to  owe  to  John  Doe  the  sum  of  one  thousand  dollars  each,  to  be 
levied  of  their  several  goods  and  chattels,  lands  and  tenements, 
hereditaments  and  real  estate,  upon  condition  that  the  said  Richard 
Roe  shall  prosecute  with  effect  a  writ  of  error,  sued  outofthe^'i^r^wr 
Court  of  Judicature  of  the  State  of  New  Jersey ,  to  remove  into  the 
said  court  a  certain  plaint,  judgment  and  proceedings  in  an  action 
of  dcbty  brought  in  the  said  Inferior  Court  of  Common  Pleas  by  the 
said  John  Doe  against  the  said  Richard  Roe;  and  that  if  said  judgment 
be  affirmed,  the  said  Richard  Roe  shall  pay  and  satisfy  all  the  debt 
or  debts,  damages  and  costs,  adjudged  on  the  former  judgment,  and 
all  costs  and  damages  to  be  awarded  for  the  delav  of  execution,  or  if 
he  fail  to  do  so,  that  the  said  Harvey  Fleming  and  Thomas  Young  will 
do  it  for  him. 

Taken  and  acknowledged  ^  \  Richard  Roe.  Tseal^ 

before  me  this  10th  day  of  >  Harvey  Fleming.        f seal) 

April,  iS97.  )  Thomas  Young,  (seal) 

Jatnes  Hunt, 

Judge  of  the  Inferior  Court  of  Common  Pleas. 

Y.  IK  CRIMINAL  CASES.' 

1.  From  ClFOuit  Court.* 

that  if  judgment  be  afimied  on  the  said  forms    in   this  article    already  gives 
writ  of  error,  or  if  the  said  writ  of  for  like  instruments  in  civil  cases  in 
error  be  discontinued  by  default  of  the  the  particular  jurisdiction,  always  con- 
plaintiff  therein,  or  if  the  said  plaintiff  forming  to  the  provisions  and  language 
be  nonsuit  in  said  writ  of  error,  then  of  a  penal  statute  which  described  the 
the  said  plaintiff  shall  pay  such  costs,  bond,  undertaking  or  recognizance, 
damages  and  sum  or  sums  of  money        8.  Wrvm  Oirenit  Oonrt  —  Alabama.'^ 
as  shall  be  awarded  upon  or  after  such  Crim.  Code  (i886),  g§  4512,  4510. 
judgment    affirmed,   discontinued    or        Arkansas, — Sand.  &  H.  Dig.  (1894), 
nonsuit.      N.  J.  Gen.  Sut.  (1895),  p.  g  2448. 
1392,  §  15.  /%nV&.  —  Rev.  SUL  (1892),  g  2974, 

1.  AeknowMgmant.  —  The  recogni-  Kentucky,  —  Bullitt's  Crim.  Code 
zance  provided  for   under  N.  J.  Gen.  (1895),  p.  159. 

Stat.  (1895),  p.  1392,  g  13,  must  be  ac-  Mississippi, — Anno.    Code   (1892),  g 

knowledeed.     N.  J.  Gen.  Sut.  (1895),  61;  Lum  v.  Sute,  66  Miss.  389;  War- 

P-  X394«  i  '4-     For  further  provisions  ren  v,  Worrell,  67  Miss.  154. 

concerning  acknowledgment  see  N.  J.  Ohio,  —  In  cases   of  Felony:    Bates' 

Gen.  Stat.  (1895),  p.  1393,  gg  16,  17.  Anno.  Slat.  (1897),  g  7362.     In  cases  of 

Exaoutor  or  Administrator,  or  plaintiff  Misdemeanor:  g  7363. 

in  error  in  any  action  popular,  or  action  Tennessee,  —  Pending  Appeal:  Code 

on  any  penal  statute,  or  proceeding  by  (1896),  §  7224.     On  Error:  §  7221. 

indictment,  presentment,  inquisition  or  West  Virginia,  —  On  Appeal:  Code 

information,    need  not   give  recogni-  (1887),  c.  135,  gg  4  and   14.     On  Errcr: 

zance.     N.  J.  Gen.  Stat.  (1895),  p.  1393,  c.  135,  gg  4  and  14.   Wisconsin,  — Sanb. 

g  20.  &  B.  Anno.  Stat.  (1889).  g4722. 

2.  Bonds,  undertakings  and  recog-  From  Oommon  Fleas  Court —  OAt>.— 
nizances  on  appeal  or  in  error,  other  In  cases  of  Felony:  Bates'  Anno.  Stat, 
than  those  given  in  this  section,  can  (1897),  g  7^62.  In  cases  of  Misde- 
readily  be  drawn  by  reference  to  Forms  meanor  :  %  7363. 

Nos.  4549.    4609  and  4613,   or  to  the 
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a.  To  Supreme  Court. 

Form  No.  4683. 
(Sand.  &  H.  Ark.  Dig.,  p.  1671,  No.  203.)* 

Pulaski  Circuit  Court 
State  of  Arkansas,  plaintiff,  \ 

against  >  Bond. 

John  Smithy  defendant.     ) 

The  defendant,  John  Smithy  having  prayed  an  appeal  from  the 
judgment  of  the  Pulaski  Circuit  Court,  rendered  herein  against  him 
at  its  September  term,  i8P^  for  a  fine  of  one  thousand  doWsLTS  and 
costs,  and  imprisonment  in  the  jail  of  Pulaski  county  for  six  months, 
now  we  covenant  to  and  with  the  plaintiff  that,  in  case  said  judg- 
ment is  affirmed,  we  will  pay  said  fine  and  costs,  and  all  damages 
thereon,  and  the  costs  of  the  appeal,  and  that  the  defendant  will  sur- 
render himself  in  execution  of  the  judgment  of  imprisonment;  or,  if 
he  fails  to  do  so,  that  we  will  pay  to  the  plaintiff  two  dollars  for  each 
day  of  the  imprisonment  adjudged. 
Witness  our  bands  this  twentieth  day  of  December^  iZ9J^ 

John  Smith. 
Joseph  Newton. 
William  Mill. 
Approved:    John  R.  Clark,  Clerk. 

Form  No.  4684. 

(1  Hill's  Anno.  Code  (1892),  §  1470,  subs.  3.) 

A  judgment  having  been  given  on  the  J^th  day  of  October,  i8P7, 
whereby  Richard  Roe  was  condemned  to  (setting  forth  the  terms  of 
th^  judgment  generally),  and  he  having  appealed  from  said  judgment 
and  been  duly  admitted  to  bail  in  the  sum  of  five  thousand  dollars, 
we,  Harvey  Fleming,  of  {stating  his  plcue  of  residence  and  occupations, 
and  Thomas  Young,  of  {stating  his  place  of  residence  and  occupation, 
hereby  undertake  that  the  above  named  Richard  Roe  shall  in  all 
respects  abide  by  and  perform  the  orders  and  judgments  of  the 
appellate  court  upon  the  appeal ;  or  if  he  fail  to  do  so  in  any  particu- 
lar, that  he  will  pay  to  the  state  of  Oregon  the  sum  of  five  thousand 

1.  Defendant  must  execute  before  the  taken  an  appeal  from  the  judgment  of 

clerk  of  the  circuit  court  a  covenant  by  ihe  Pulaski  CiTCMil  Court,  rendered  at 

good  security,  to  be  approved  by  said  its  September  term,   in   favor  of  the 

clerk,    conditioned   as    shown  in  this  State  of  Arkansas,  against  him,  for  a 

form.     Sand.  &  H.  Ark.  Dig.  (1894),  fine  of  ofu  thousand  dollars  and  costs, 

§  3448.  and  for  his  imprisonment  in  the  Pulaski 

Sapenodeas  in  such  case  is  set  out  county  jail  for  j/^  months,  and  has  exe- 

in  Sand.  &  H.  Ark.  Dig.  (1894),  p.  1671,  cuted  a  supersedeas  bond  agreeable  to 

No.  204,  thus:  law,  a  transcript  of  which,  and  of  the 

*•  Supreme  Court  of  Arkansas.  record,  has  been  filed    in   my  office. 

yohn  Smithy  appellant,      )  Therefore,  the  execution  of  judgment 

against  >•  is  suspended. 

State  of  Arkansas^  appellee.  )  Given  under  my  hand  and  the  seal 

I,     iV.    p.    Campbell^    clerk    of    the  of  said  court  this  tenth  day  of  November^ 

Supreme  Court  of  Arkansas,  do  certify  189^.  W.  P,  Campbell,  Clerk." 

that  the   appellant,  John    Smith,   has 
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dollars  {inserting  t?u  sum  in  which  the  defendant  was  admitted  to  hail). 
Witness  our  hands  this  J^h  day  of  October^  i8P7. 

Harvey  Fleming. 
Thomas  Young, 
Taken  and  acknowledged  before  me  and  subscribed  in  my  presence 
the  day  and  year  above  written.^  {Official  signature.) 

(justification  of  sureties.)  * 

b.  To  United  States  Ctfenit  Court  of  Appeals. 

Form  No.  4685. 

(Rules  of  U.  S.  Circuit  Ct.  of  App.,  78  Fed.  Rep.  CXXXI.;  40  U.  S.  App.  756; 

80  Fed.  Rep.  IV.) 

Know  all  men  by  these  presents,  that  we,  Richard  Roe^  as  principal, 
and  Harvey  Fleming  and  Thomas  Youngs  as  sureties,  are  held  and 
firmly  bound  unto  the  United  States  of  America  in  the  full  and  just 
sum  oi  five  thousand  doWaiTS,  to  be  paid  to  the  said  United  States  of 
America,  to  which  payment,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors  and  administrators  jointly  and  severally 

by  these  presents.     Sealed  with  our  seals  and  dated  this day 

of ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

ninety-seven. 

Whereas,  lately,  at  the  term,  A.  D.  iS97,  of  the  circuit  (cr 

district)  court  of  the  United  States  for  the  (western  division  of  the 
western)  district  of  Missouri,  in  a  suit  depending  in  said  court, 
between  the  United  States  of  America,  plaintiff,  and  Richard  Roe, 
defendant,  a  judgment  and  sentence  was  rendered  against  the  said 
Richard  Roe,  and  the  said  Richard  Roe  has  obtained  a  writ  of  error 
from  the  United  States  circuit  court  of  appeals  for  the  eighth  circuit, 
to  reverse  the  judgment  and  sentence  in  the  aforesaid  suit;  and  a 
citation,  directed  to  the  said  United  States  of  America,  citing  and 
admonishing  the  United  States  of  America  to  be  and  appear  in  the 
United  States  circuit  court  of  appeals  for  the  eighth  circuit,  at  the  city 
of  St.  Louis,  Missouri,  sixty  days  from  and  after  the  date  of  said  cita- 
tion, which  citation  has  been  duly  served.  Now  the  condition  of  the 
above  obligation  is  such  that  if  the  said  Richard  Roe  shall  appear  in 
the  United  States  circuit  court  of  appeals  for  the  eighth  circuit,  on 
the  first  day  of  the  next  term  thereof,  to  be  held  at  the  city  of  St, 
Louis,  Missouri,  on  the  first  Monday  in  December,  A.  D.  i8P7  and 
from  day  to  day  thereafter  during  said  term,  and  from  term  to  term 
and  from  time  to  time  until  finally  discharged  therefrom,  and  shall 
abide  by  and  obey  all  orders  made  by  the  said  United  States  circuit 
court  of  appeals  for  the  eighth  circuit  in  said  cause,  and  shall  sur- 

■ 

1.  The  undertaking  must  be  dated  ten."     i   Hill's   Anno.  Code   (1893),  g 

and  signed  by  the  sureties  in  the  pres-  1471* 

ence  of  the  magistrate  taking  the  ap>        2.  The  bail  must,  in  all  cases,  justify 

peal,  and  he  must  append  thereto  the  by  affidavit,   and    the   affidavit    must 

signature  signed  by  him,  with  his  name  state  the  qualifications  prescribed  by 

of  office,  substantially  in  the  following  §  147a.     I   Hill's  Anno.    Code  (1893), 

form:  '*  Taken  and  acknowledged  be-  §  1473. 
lore  me  the  day  and  year  above  writ- 
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• 

render  himself  in  execution  of  the  judgment  and  sentence  appealed 
from,  as  said  court  may  direct,  if  the  judgment  and  sentence  of  said 
circuit  ^r  district)  court  against  him  shall  be  affirmed  by  the  said 
United  States  circuit  court  of  appeals  for  the  eighth  circuit,  then  the 
above  obligation  to  be  void,  else  to  remain  in  full  force,  virtue  and 
cflfect. 

Richard  Roe.  Tseal' 

Harvey  Fleming,  f  seal^ 

Thomas  Young,  (seal^ 

Approved:     John  F.  Philips,  Judge  of  the  Circuit  (or  District) 

Court  of  the  United  States  for  the  (^Western)  District 
of  Missouri, 

2*  From  County  Court  ^  to  Circuit  or  City  Court. 

Form  No.  4686.* 

(  Venue  and  usual  obligation  clause  running  to  ' '  Th€  State  of  Alabama, ") 
The  condition  of  the  above  obligation  is  such  that  whereas,  at  the 
February  term,  i8P7,  of  the  County  Court  oi  Jefferson  cownty,  the  said 
Richard  Roe  was  convicted  of  the  offense  of  {Here  describe  the  offense^ ;' 
and  whereas,  the  said  Richard  Roe  h^s  this  day  made  an  application 
for  an  appeal  from  said  conviction  to  the  March  term  of  the  Circuit 
Court  otssAdJefferson  county;  now  therefore,  if  the  said  Richard  Roe 
shall  personally  appear  at  the  said  term  of  said  Circuit  Court,  and 
from  term  to  term  thereafter  until  discharged  by  law,  to  abide  by  and 
perform  whatever  sentence  may  be  adjudged  against  him,  then  thi^ 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Richard  Roe.  ^seal] 

Harvey  Fleming,  fSEALl 

Thomas  Young.  (seal] 

Taken  and  approved  this  10th  day  of  February,  iZ97, 

John  Carr,  Judge  of  the  County  Court. 

8.  From  District^  or  County  Court  to  Court  of  Criminal 

Appeals. 

1.  fkm  Oonntj  Oonrt — Florida, —  4.  fkm  lUitrkt  Court— ^Wi^im.—* 
Rev.  Stat,  (1892),  §  2980.  Pen.  Code  (1887),  §g  1027,  1970. 

New  York,  —  Birds.  Rev.  Stat.  (1896),  Idaho,^  Rev.  Stat.  (^1887),  g  81 19. 

p.  94,  %  109;  Cook's  Crim.  Code  (1891),  Iowa,^Kty.  Code  (1888),  %  4511. 

88  583,  585.  Kansas,  —  On  Error:  Gen.  Stat.  (1889X 

Tennessee.  —  Code  (1896),  §  6914.  g  5349. 

Texas.  —  Pen.  Code  (1895),  §  887.  Minnesota.  ^SXA.i.  (1894),  g  7292. 

Vermont,  —  Gen.  Slat.  (1894),  §  4497.  Montana,  —  Pen.  Code  (1^5),  §2371. 

2.  Defendant  must  enter  into  a  bond,  Nebraska,  —  On  Error:  Crim.  Code 
with  two  or  more  sufficient  sureties,  (1897),  g  7371;  Consol.  Sut.  (1893), 
conditioned  as  shown  in  this  form  and  g  6133. 

in  such  penalty  as  the  judge  of   the  Nevada,  ^Cxim.  Code  (1885),  g  502. 

county  court  may  prescribe,  and  to  be  New  Mexico,  —  Comp.  Laws  (Z884X 

approved  by  him.    Ala.   Crim.   Code  g  2472. 

(1886).  g  4226.  North  Dakota,  —  Rev.   Codes  (1895). 

S.  As  to  the  description  of  the  offense,  g  8455. 

•ee  ante^  p.  58,  note  5.  Oklahoma.  —Stat.  (1893),  g  5324. 
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Ill  CAfI  or  A   mSDMBANOR  ^->  RXCOOmXAIfCft.^ 


(T«t.  Pien.  Code,  art.  887.) 

SUte  of  Texas ) 

vs.  V*  No.  10%. 

Richard  Roe,    ) 

This  day  came  into  open  court  Rkhmrd  Roe^  defendant  in  the 
above  entitled  cause,  who,  together  with  Harv^  Fleming  and  Thomas 
Youngs  his  sureties,  acknowledge  themselves  severally  ^  indebted  to 
the  state  of  Texas  in  the  penal  sum  of  two  hundred  dollars  ;  condi- 
tioned that  the  said  Richard  Roe^  who  stands  charged  in  this  court 
with  the  offense  of  {name  of  ofense\^  and  who  has  been  convicted  of 
the  said  offense  in  this  court,  shall  appear  before  this  court  from 
day  to  day  and  from  term  to  term  of  the  same,  and  not  depart  with- 
out leave  of  this  court,  in  order  to  abide  the  judgment  of  the  court 
of  criminal  appeals  '  of  the  state  of  Texas  in  this  case. 

Xhodi  Island,  —  Gen.    Laws   (1896),  of  this  court,"  was  held  void  for  uncer- 

c.  923,  $  II,  c.  340,  §  2.     In  the  matter  tainty.    The  word  "severally'*  as  set 

of  Bastardy:   c.  81,  $  4.      In  cases  of  out  in  the  recognizance  prescribed  by 

Liqnor  Seised:  c.  109,  ^  35  and  40.  the  legislature  refers  to  and  means  a 

Texas,  — •  Pen.  Code  (1895),  %  887.  single  principal  and  his  sureties  and 

Utah, — Comp.  Laws  (1888),  g  5165,  not  plural  principals  and  their  sureties, 

subs.  5  and  6.  Acts  of  1883,  p.  38,  §  32.    Irvin  v.  Sxzit, 

Hyoming^Ktr.  Sut.  (1887),  S3662.  (Tex.  Crim.  App.  1895)  32  S.  W.  Rep. 

On  Appeal  in  cases  of  Misdemeanor:  899. 

Rev.  Sut.  (1887),  g  3523.     On  Error  in  4.  As  to   the  description  of  the  of- 

cases  of  Misdemeanor:  g  33S7'  fense.  see  anU,  p.  58,  note  5. 

1.  ASaoofidsaaotliaatradttUkiiif  en-  6.  Conditlonsd  to  '*  abide:  the  judg- 

tered  into  before  the  court  of  record  in  ment  of  the  court  of  appeals,"  instead 

session  by  the  defendant  in  a  criminal  of  the  judgment  of  *'the  court  of  crim- 

action  and  his  sureties,  by  which  they  inal  appeals,"  is  fatally  defective.    Ir- 

bind  themselves  respectively  in  a  sum  vin  v.  State,  32  S.  W    Rep.   899;  Tex. 

iixed  by  the  court   that  the  defendant  Crim.  App.  (1895). 

Will  appear  for  trial  before  such  court  Oath  of  Soroty  in  recognizance  is  set 

upon  the  accusation  preferred  against  out  in  Tex.  Pen.   Code,  art.  315,  thus : 

him.     The  undertaking  of  the  parties  "I,  Harvey  Fleming,   do    swear  (or 

in  such  case  is  not  signed,  but  is  made  affirm^  as  the  case  may  be),  that  I  am 

a  matter  of  record  in  the  court  where  worth  in  my  own  right  at  least  the  sum 

the  same  is  entered  into.     Tex.   Pen.  of  (Here  insert  the  amount  in  which  the 

Code,  art.   304.      See  also   Tex.   Code,  surety  is  boundj,  after  deducting  from 

art.  304,  as  to  the  requisites  and  suffi-  my  property  all  that  which  is  exempt 

dency  of  the  recognizance  under  the  by   the   constitution  and  laws  of  the 

statutes.  state  from  forced   sale,  and  after  the 

S.  As  to  entitling  the  cause,  see  Pierce  payment   of    all    my  debts   of  every 

r.  State,  10  Tex.  556;  Holman  v.  State,  description,  whether  individual  or secu- 

10  Tex.  558.  rity  debts,  and   after  satisfying  all  in- 

8.  An  Appeal  Bond  of  Throo  Dotend-  cumbrances  upon   my  propet^  which 

ants  reciting   that   they«  together   with  are  known  to  me;  that  I  reside  in  Free- 

their    sureties,    acknowledged    them-  j/!9»^  county,  and  have  property  in  this 

selves    ••severally"    indebted    to    the  state  liable  to  execution,  worth  (a^Kwn/ 

state,  and  conditioned  that  the  defend-  for  which  he  offers  to  be  bound)  or  more, 

ants  *' shall   appear  before  this  court  {Signed  by  the  surety^) 

from  day  to  day,  and  term  to  term  of        {Dated ,  and  attest  by  the  jn^ 

the  samtf,  and  not  depart  without  leave  of  the  court,  clerk,  magistrate  or  sheriff,) 
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4.  From  Justice's  Conrt.^ 

a.  To  Ctpeult  Obwt' 
(1)  Generally. 

Form  No.  4688. 

(Sand.  &  H.  Ark.  Dig.  (1894),  p.  167 1,  No.  305.)* 

In  Justice  Court,  ) 

Upper  Township,  >  Before  Sam  Edmundson^  J.  P. 

Sebastian  County.  ) 

The  State  of  Arkansas 
against 
Terence  Mulvaney, 
The  defendant,  Terence  Mulvaney^  having  appealed  from  a  judg- 

1.  npom    JvttiM    Court  —  Alabama, —  Wisconsin,  —  Sand.  &  B.  Anno.  Stat. 

Crim.  Code  (1886),  g  4243.  (1889).  §4714-     In  Proceedings  to  Keep 

ArtMona, — Pen.  Code  (1887),  §  1874.  the  Peace:  §  4827. 

Arkansas. —  Sand.  &  H.  Dig.  (1894),  Wyoming, — Rev.  Stat.  (1887).  §4827, 

g  3430.  2.  Ullnoii.  —  Under  a  statute  that  re- 

Cohrado. —  Mills'  Anno.  Stat.  (1891),  quired  a  bond  to  be  "  conditioned  for  the 

gg  1132,  2771.  payment  of   the  amount  of  whatever 

Florida, —  Rev.  Stat.  (1892),  §  2980.  judgment  the  court  may  render  against 

/!&^.— Rev.  Stat.  (1887),  §  8324.  said    defendant"    (Rev.    Stat.,    c.    59, 

Indiana, —  Bums' Anno.  Stat.  (1894),  §99),  a  bond  or  a  bill  from  a  convic- 

§  1713.  tion    for    assault    conditioned   to  pay 

Iowa, —  Rev.  Code  (1888),  §  4698.  whatever  judgment  may  be  rendered  by 

Kansas, ^^Q^VL.  Stat.  (1889),  §  5454.  the  court  upon  the  dismissal  or  trial  of 

Massachusetts, —  From   Trial  Justice:  the  appeal,  was  held  defective,  as  not 

Pub.  StaL  (1882),  c.  155,  §  58,  c.  212,  %  10.  being  comprehensive  enough  to  satisfy 

Michigan,  —  How.  Anno.  Stat.  (1882),  the  requirements  of  the  statute.    A  bond 

g  7x09.  so   conditioned   would   not  include   a 

Minnesota,  —  Stat.  (1894),  g  1254.  judgment  that  might  be  entered  upon 

Mississippi, —  Anno.  Code  (1891),  g  86.  a  plea  of  guilty.     Stephens  v.  People, 

Missouri,  ^  Key.  Stat.  (1889),  8^4018.  13  111.  132. 

In   Proceedings   to   Keep    the    Peace:  8.  There  shall  be  no  supersedeas  un- 

g  4018.  less  bond  shall  be  given,  with  approved 

iVirw  Hampshire,  —  Pub.  Stat.  (1891),  securitv,  conditioned  as  in   this  form. 

c.  252.  g  3.  c.  258,  g  9,  c.  259,  g  3.      In  Sand.  &  H.  Ark.  Dig.  (1894),  g  2420. 

Military  Ofifenses:  c.  104,  g  17.  Bupenwdeas  in  such  case  is  set  out 

AVw  Yorh,  —  Birds.  Rev.  Stat.  (1896X  in  Sand.  &  H.  Dig.  Ark.  (1894),  p.  1672, 

p.  94,  §  109;  Cook's  Crim.  Code  (1891),  No.  206,  thus: 

^  583*  585.  **The  State  of  Arkansas  ) 

North  Carolina,  —  Code  (1883),  g  900.  against                >■ 

Oklahoma.  —  Stat.  (1893),  g  5572.  Teretue  Mulvaney,       ) 

Pennsylvania,  —  Bright.     Pur.    Dig.  I  certify  that   the  judgment  herein 

(1894),  p.  1949,  g  I.  rendered  on  the  17th  of  March,  189^, 

South  Carolina, — From  Trial  Justice:  (or  Jive   dollars    and    costs   upon    the 

Crim.  Stat.  (1893),  gg  69,  73.  charge  of  assault  and  battery  is  super- 

Tennessee,  — In  Proceedings  to  Keep  seded  by  the  defendant  in  apt  time  ap- 

the  Peace:     Code  (1896),  g  7224.  pealing  to  the  Circuit  ComxX.  and  giving 

Texas.  —  Pen.  Code  (1895),  g  889.  the  bond  required  by  law  with  approved 

Utah,  —  Comp.  Laws  (1888),  g  5380.  security.     All  proceedings  thereunder 

Vermont,  —  Gen.  Stat.  (1804),  g  1934.  are  ordered  stayed. 

Washington.  —  Code  (1893),  g  1914.  Given  under  my  hand  this  jjth  day 

West  Virginia,  —Code  (1887),  c.  50,  of  March,  iS^^. 

g  230.     In  Proceedings    to    Keep    the  Sam  Edmundson, 

Peace:  c.  153,  g  6.  Justice  of  the  Peace. *• 
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ment  rendered  against  him  by  Sam  Edmundson,  Justice  of  the  Peace 
of  Upper  Township,  Sebastian  County,  on  the  17th  of  March^  i3P^ 
for  a  fine  of  five  dollars  and  costs  upon  a  charge  of  assault  and  bat- 
tery. We  acknowledge  ourselves  indebted  to  the  State  of  Arkansas 
in  the  sum  of  $500.00,  conditioned  that  the  defendant,  Terence  Mul- 
vamy,  shall  appear  in  the  Sebastian  Circuit  Court  for  the  Fort  Smith 
District  at  the  next  April  term,  and  submit  himself  to  the  jurisdic- 
tion thereof  and  not  depart  therefrom  without  leave  of  said  court. 
Given  under  our  hands  this  17tA  day  of  March,  i8P^ 

Terence  Mulvaney^ 
John  Learayd. 
Thomas  Ortheris. 

Porm  No.  4689.^ 

(Venue  and  usual  clause  of  obligation  running  to  "7>i^  Governor  of 
the  State  of  Florida  and  his  successors  in  office**^  The  condition  of 
this  obligation  is  such  that  whereas  the  said  Richard  Roe,  on  the  Jith 
day  of  October,  A.  D.  i8P7,  in  the  said  county,  was  tried  and  con- 
victed on  the  charge  of  {name  of  offense),^  and  upon  said  conviction 
the  justice  of  the  peace  then  and  there  presiding,  to  wit:  Abraham 
Kent,  Esq.,  did  sentence  the  said  defendant  to  \designcUe  sentence), 
and  the  said  defendant  being  dissatisfied  with  said  sentence,  and 
having  applied  for  and  obtained  an  appeal  to  the  next  term  of  the 
Circuit  Court,  to  be  held  in  and  for  said  county.  Now  if  the  said 
defendant  should  then  and  there  appear  and  prosecute  the  said 
appeal,  and  should  do  and  perform  all  that  the  said  court  shall  order 
in  this  behalf  and  not  depart  the  same  without  leave,  then  this  obli- 
gation to  be  void,  else  to  remain  in  full  force  and  virtue. 

Signed  and  sealed.  Richard  Roe. 

Witnesses :  Harvey  Fleming. 

Banks  Belk.  Thames  Young. 

Jack  Massey. 

Approved  by  me  October  J^th,  i8P7. 

Abraham  Kent,  Justice  of  the  Peace. 

Porm  No.  4690.* 

(Fepme  and  the  usual  clause  of  obligation  running  to  "  The  State  of 
Mississippi")  The  condition  of  the  above  obligation  is  that  whereas 
the  above  bound  Richard  Roe  was,  on  the  4th  day  of  October,  A.  D. 

1.  Fla.  Rev.  Stat.  (1892),  §  29S0.  the  defendant  at  the  next  term  of  the 

S.  As  to  the  description  of  the  offense,  circuit  court.    Miss.  Anno.  Code  (1892), 

see  ante,  p.  58,  note  5.  g  86. 

8.  On  an  appeal  from  a  justice,  Without  BapenedSM.  —  A  defendant, 
mayor  or  police  justice  to  the  circuit  appellant,  must  give  bond  with  sure- 
court,  appellant  must  enter  into  a  boi^l  ties,  approved  by  such  justice,  ma/or 
or  recognizance  in  a  sum  to  be  pre-  or  police  justice,  payable  to  the  state, 
scribed  by  the  justice,  mayor  or  police  in  a  sum  sufficient  to  cover  the  esti- 
jnstice,  of  not  less  than  one  hundred  mated  amount  of  the  costs  accrued  and 
dollars  nor  more  than  five  hundred  to  accrue  in  said  case,  conditioned  for 
dollars,  with  sufficient  sureties,  con-  the  payment  thereof  if  said  appellan' 
ditioned  for  the  payment  of  the  fine  shall  be  convicted  in  said  appeal.  Mis9 
and  costs,  and  for  the  appearance  of  Anno.  Code  (1892),  §  87. 
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1 8^7,  before  Abraham  Keniy  a  justice  of  the  peace  of  said  county, 
found  guilty  of  {name  of  offensey-  and  sentenced  to  pay  a  fine  of 
twenty-five  dollars  and  all  costs,  [and  to  {Name  terms  of  imprison- 
ment if  included  in  sentence)"]^  and  an  appeal  from  said  sentence  to 
the  Circuit  Court  of  said  county  being  desired  by  said  defendant. 

Now,  if  the  said  Richard  Roe  shall  appear  before  the  Circuit  Court 
of  the  county  of  De  Soto  in  said  state,  at  the  next  term  thereof,  and 
shall  pay  the  said  fine  and  costs,  if  adjudged  against  him  by  said 
Circuit  Court,  then  this  obligation  shall  be  void. 

Richard  Roe, 
Harvey  Fleming. 
Thomas  Young. 
I  approve  the  above  bond,  this  the  J^th  day  of  October^  A.  D.  i8P7. 

Abraham  Kenty  Justice  of  the  Peace. 

Form  No.  4692.* 

Justice's  Court  for  the  Precinct  of ,  State  of  Oregon,  County 

of  Multnomah, 

The  State  of  Oregon,  plaintiff,  \ 

against  v  Criminal  Action. 

Richard  RoCy  defendant.  ) 
Whereas,  a  judgment  having  been  given  by  said  court  on  the  J^h 
day  of  October^  i8P7,  whereby  Richard  Roe  was  condemned  to  {StcUc 
sentence  of  court  and  describe  offense^?  and  he  having  appealed  to  the 
circuit  court  of  said  state  and  county  from  said  judgment,  and  been 
duly  admitted  to  bail  in  the  sum  of  one  hundred  dollars,  we,  Richard 
Roe  and  Harvey  Fleming  and  Thomas  Youngs  hereby  undertake  that 
the  above  named  Richard  Roe  shall  in  all  respects  abide  and  perform 
the  orders  and  judgments  of  the  appellate  court  upon  the  appeal,  or 
if  he  fail  to  do  so  in  any  particular,  that  we  will  pay  to  the  state  of 
Oregon  .the  sum  of  one  hundred  dollars. 
Dated  this  Jith  day  of  October,  i8P7. 

Richard  Roe,  Defendant.         Tseal^ 

Harvey  Fleming,  Surety.        ?seal) 

Thomas  Young,  Surety.  (seal) 

Taken  and  acknowledged  before  and  approved  by  me  the  day  and 

year  above  written.  Abraham  Kent,  Justice  of  the  Peace. 

(Justification  of  sureties,)  * 

(2)  In  Proceedings  to  Keep  the  Peace 

Form  No.  4692. 

(Ala.  Crim.  Code  (1886),  g  4693.) 

The  State  of  Alabama, )    An  order  having  been  made  by  Abraham 
Jefferson  County.      )    Kent,  a  justice  of  the  peace  for  said  county 

1.  As  to  the  description  of  the  offense.  Laws  Oregon,  g  1470.      Hiirs  Anno, 

see  ante,  p.  58,  note  5.  Laws  Oregon,  g  2163. 

8.  The  allowance  of  an  appeal  does  8.  As  to  the  description  of  the  ofifense, 

notstay  proceedings  of  judgment  unless  see  ante,  p.  58,  note  5. 

defendant  give  an  undertaking  of  bail  4.  See    the    title   Justification    of 

on  appeal,  as  provided  in  Hill's  Anno.  Sureties. 
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(or  other  magistrate^  as  the  case  may  be)y  requiring  John  Doe  to  keep  the 
peace  towards  all  the  people  of  this  state  and  particularly  towards 
{Here  insert  the  name  of  the  person  against  7vhom  or  whose  property  there 
is  reason  to  fear  the  offense  may  he  committed)^  from  which  said  order 
the  said  defendant  has  taken  an  appeal  to  the  next  circuit  court  {in- 
other  courts  as  the  case  may  be)  of  said  county;  now,  therefore,  we, 
John  Doe^  Thomas  Young  and  Harvey  Flemings  agree  to  pay  to  the 
state  of  Alabama  {Here  insert  the  amount  required  by  the  magistrate) 
five  hundred  dollars,  if  the  said  defendant  fail  to  prosecute  his  appeal 
to  effect,  and  in  the  meantime  to  keep  the  peace  towards  {Here  in- 
sert the  name  of  the  person  against  whom  or  whose  property  there  is  reason 
to  fear  an  offense  may  be  committed). 

Dated  this  1st  day  oi  July,  iS97.  John  Doe. 

Thomas  Young. 
Harvey  Fleming. 

Approved,  Abraham  Kent,  Justice  of  the  Peace  {or  other  magistratey 
as  the  case  may  be)}- 

b.  To  County  Court. 

Form  No.  4693.* 

(Precedent  in  Knight  v.  People,  11  Colo.  309.) 

Know  all  men  by  these  presents  that  we,  W.  M.  Knight,  J.  W. 
Carlisle,  of  the  county  of  Gunnison  and  state  of  Colorado,  are  held  and 
firmly  bound  unto  the  people  of  the  state  of  Colorado  in  the  penal 
sum  of  WlO,  lawful  money  of  the  United  States,  for  the  payment  of 
which  well  and  truly  to  be  made  we,  and  each  of  us,  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly 
by  these  presents.  Witness  our  hands  and  seals  this  6th  day  oiMay, 
in  the  year  of  our  Lord  \%8J^  The  condition  of  the  above  obligation 
is  such  that  whereas,  the  said  people  of  the  state  of  Colorado,  on  the 
^th  day  of  April,  iS8j^  before  Thomas  Hoohey,  9l  justice  of  the  peace 
in  and  for  the  county  of  Gunnison  and  the  state  of  Colorado,  did  on 
the  trial  of  the  said  IV.  M.  Knight  upon  a  charge  pending  before  said 
justice  of  the  peace  against  him  iox  violating  an  ordinance  of  the  town 
of  Crested  Butte,  the  said  W.  M.  Knight  being  found  guilty  of  said 
charge,  recover  judgment  against  said  W.  M.  Knight,  and  judgment 
was  rendered  against  him  for  the  sum  of  ^iOO  fine  and  costs  of  suit, 
from  which  judgment  the  said  W.  M.  Knight  has  prayed  for  and  ob- 
tained an  appeal  to  the  county  court  of  said  county;  now,  if  the  said 
W.  M.  Knight  shall  personally  be  and  appear  before  said  county  court 

1.  Any  PtnoB  Stqnirtd  to  iMp  the  8.  The  clerk  shall    write  a  bond  to 

PeiM,  by  any  other  magistrate  than  the  the  people  of  the  state  of  Colorado,  in 

judge  of  any  supreme  or  circuit  court,  a  penalty  in  double  the  amount  of  the 

or  chancellor,  on  entering  into  an  un-  fine,  of  a  sufficiency  to  cover  all  costs, 

dertaking,  with  sufficient   sureties,   in  conditioned   for  the   payment   of    the 

a  sum  equal  to  that  required  of  him  to  amount   of    whatever    judgment    the 

keep  the  peace  for  the  prosecution  of  court  may  render  against  the  defendant, 

his  appeal,  and  in  the  meantime  to  keep  which  shall  be  executed  by  the  appeal- 

the  peace,  is  entitled  to  an  appeal  to  the  ing  convicted  defendant,  with  sufficient 

next  circuit  or  city  court  of  the  county,  surety,  to  be  approved  by  said  clerk. 

Ala.  Grim.  Code  (1886),  §  4692.  Mills'  Anno.  Sut.  Colo.  (1891),  §  2771. 

M8  Volume  3. 


4694.  ON  APPEAL*  AND  ERROR.  4494. 

on  the  first  day  of  the  next  term  thereof,  to  be  held  at  the  court-house  in 
Gunnison^  in  said  county,  on  the  ^i/day  of  June^  A.  D.  i8<^^  and  attend 
said  court  from  day  to  day,  and  from  term  to  term,  and  from  day  to 
day  of  each  term,  and  not  depart  the  court  without  leave,  and  abide 
the  final  order  and  judgment  of  the  court,  and  shall  prosecute  his 
said  appeal  with  effect,  and  shall  pay  whatever  judgment  may  be  ren- 
dered against  him  by  the  said  county  court  upon  the  trial  of  said 
appeal,  or  by  the  consent,  or,  in  case  the  appeal  is  dismissed,  will  pay 
the  judgment  rendered  against  him  by  the  said  justice  of  the  peace, 
and  all  costs  occasioned  by  said  appeal,  then  the  above  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  effect. 

W,  M,  Knight,        ^seal) 
/.  W.  Carlisle,        (seal) 

[Approved  by  me  this  6th  day  of  May,  iS8j^ 

{^Justification  of  sureties,)^  Calvin  Clark,  County  Clerk.] 

Form  No.  4694.' 

The  state  of  Texas]  m  wti^ff 

agamst 
Richard  Roe, 


.                          In  Justice's  Court. 
^^^'""^^  r  Precinct  No. 


Freestone  County,  Texas. 
Whereas,  on  the  4ih  day  or  October,  A.  D.  i8P7,  in  the  above  entitled 
and  numbered  cause,  in  said  Justice's  Court,  a  judgment  was  rendered 
and  entered  against  the  defendant,  Richard  Roe,  that  the  state  of 
Texas  have  and  recover  of  the  said  defendant  the  sum  of  twenty-five 
dollars  line,  and  all  costs  of  said  prosecution,  and  from  which  said 
judgment  said  defendant  has  given  notice  of  appeal  to  the  County 
Court  of  said  Freestone  county. 

Therefore,  we,  the  said  Richard  Roe,  as  principal,  2Si6.  Harvey  Flem- 
ing and  Thomas  Young,  his  sureties,  do  hereby  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally,  to  the 
state  of  Texas,  in  the  sum  oifive  hundred  doW^rs,  payable  to  the  said 
state  of  Texas; 

Conditioned,  that  the  said  Richard  Roe  shall   prosecute   his  said 
appeal  with  effect,  and   shall  pay  such  fine  and  costs  as  shall  be 
adjudged  against  him  by  said  County  Court,  as  well  as  costs  that  have 
been  adjudged  against  him  in  the  said  Justice's  Court. 
Witness  our  hands  this  4th  day  of  October,  A.  D.  i89T. 

Richard  Roe. 
Harvey  Fleming, 
Thomas  Young, 
Approved  and  filed  this  4th  day  of  October,  A,  D,  i8P7. 

Abraham  Kent^ 
Justice  of  the  Peace,  Precinct  No.   ^  ■-■   '. 

Freestone  County,  Texas. 

1.  See    the    title    Justification    of  sui&cient  security,  to  be  approved  by 

Sureties.  the  court  from  whose  judgment  theap- 

B.  On    appeal   from    justice  of  the  peal  is  taken,  in  an  amount  not  less 

peace  and  other  inferior  courts  to  the  than  double  the  amount  of  the  fine  and 

county  court,  the    defendant  shall,  if  costs  adjudged    against    him,    condi- 

he  be  in  custody,  be  committed  to  jail,  tioned  as  shown  in   this  form.     Tex. 

unless  he  give  bond    with    good  and  Code  Grim.  Proc.,  arts.  88^,  890. 
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e.  To  District  Court 

Fonn  No.  4695.' 

(MiUer'i  Iowa  Code  (x888),  §  4698.) 
County  of  Allamakee, 

Richard  Roe,  having  been  convicted  before  Abraham  Kent,  sl  justice 
of  the  peace  of  said  county,  of  the  crime  of  {Ifere  designate  it  generally 
as  in  the  information)^  by  a  judgment  rendered  on  the  Jith  day  of 
October,  K.  D.  i8P7,  and  having  appealed  from  said  judgment  to  the 
district  court  of  said  county: 

We,  Richard  Roe  and  Harvey  Fleming  and  Thomas  Young,  hereby 
undertake  that  the  said  Richard  Roe  will  appear  in  the  district  court 
of  said  county,  at  the  term  thereof  to  which  the  appeal  is  returnable, 
and  abide  the  judgment  of  said  court,  and  not  depart  without  leave 
of  the  same,  or  that  we  will  pay  to  the  state  of  Iowa  the  sum  of  one 
hundred  dollars  (Jhe  amount  of  bail  fixed), 

Richard  Roe, 
Harvey  Fleming, 
Thomas  Young, 
Acknowledged  before  and  accepted  by  me,  at  fVauhon,  in  the  town* 

ship'of ,  this  4th  day  of  October,  i8P7. 

Abraham  Kent, 
Justice  of  the  Peace. 

Ponn  No.  4696.' 
The  State  of  Kansas, 

In  Justice's  Court,  before  Abraham  Kent,  a 
Justice  of  the  Peace  of  the  City  of  Win- 
Richard  Roe,  {      fi^ld,  county  of  Cowley,  State  of  Kansas, 

defendant.  J 

Whereas,  on  the  4th  day  of  October,  i8P7,  the  above  named  defend- 
ant was  tried  before  said  justice,  on  a  charge  of  {name  of  offense),^ 
and  was  found  guilty  of  said  charge,  and  judgment  rendered  against 
him  that  [he  be  imprisoned  in  the  jail  of  said  county  for  a  term  of 
six  months  and  that]  he  pay  unto  the  state  of  Kansas  a  fine  of  twenty 
dollars  and  the  costs  of  prosecution,  taxed  at  five  dollars,  and  be  com- 
mitted to  the  jail  of  said  county  until  said  fine  and  costs  are  paid ; 
and  whereas,  said  defendant  has  appealed  from  said  judgment  to  the 
District  Court  of  said  county: 

Now,  therefore,  we,  the  undersigned,  do  undertake  to  the  state  of 
Kansas,  in  the  sum  of  seventy-five  dollars,  that  said  defendant  shall  be 

1.  Miller's  Iowa  Code  (1888),  §4698.  enter  into  a  recognizance  to  the  state 

Appeals  from  police  courts  shall  be  in  of  Kansas  in  a  sum  and  with  sureties 

like  manner  as  from  justices'  courts,  to  be  fixed  and  approved  by  the  justice 

Miller's  Iowa  Code  (1888),  %  546.  before  whom  the  said  proceedings  were 

Wyomiiiff. -— Rev.  Stat.  (1887),  §3655,  had,  conditioned  for  his  appearance  at 

provides  for  and  sets  out  an  under-  the  district  or  criminal   court  of  the 

taking  in  terms  identical  with  that  in  county,  at  the  next  term  thereof,  to  an- 

lowa  given  in  Form  Ko.  4695,  above,  swer  the  complaint  against  him.    Kan. 

S.  As  to  the  description  of  the  of-  Gen.  Stat.  (1889),  g  5454. 
fense,  see  antc^  p.  58,  note  5.  4.  As  to  the  description  of  the  offense, 

8.  Ko  Appeal  Shall  1m  Oraatad  ar  Pro«  see  ant€^  p.  58,  note  5. 
Oflnilliifl;  Stayid  unless  the  appellant  shall 
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and  appear  before  said  district  court  on  the  first  day  of  the  next 
term  thereof,  to  answer  the  complaint  against  him  and  abide  the 
judgment  of  said  court,  and  not  depart  without  leave. 
Witness  our  hands,  this  Jith  day  of  October^  i&97. 

Richard  Roe, 
Harvey  Pieming, 
Thomas  Young, 
Approved  by  me  this  J^/h  day  of  October^  i8P7. 

Abraham  Keni^  Justice  of  the  Peace. 
{Justification  of  sureties.y- 

Form  No.  4697,' 

State  of  Montana,     )  In  Justice  Court, 

County  of  Missoula,  X     '  Township. 

Before  Abraham  Kenty  Justice  of  the  Peace. 

Whereas,  Richard  Roe  was,  on  the  Jith  day  of  October ^  i8P7,  before 
Abraham  Kent^  Esq.,  a  justice  of  the  peace  in  and  for  township  of 

y  county  of  Missoula^  duly  convicted  of  the  crime  of  {name  of 

offense\^  and  judgment  thereon  was  entered  as  follows,  to  wit:  (descrip- 
tion of  judgment). 

And  whereas,  the  said  Richard  Roe  is  desirous  of  appealing  from 
the  decision  and  judgment  of  said  justice  to  the  District  Court  of  the 
Judicial  District,  county  of  Missoula-. 

Now,  therefore,  we,  the  undersigned,  hereby  undertake,  that  if  the 
said  Richard  Roe  [shall  appear  in  the  said  district  court  on  the  trial 
therein,  and  pay  all  judgments  for  fines  and  costs  that  may  be 
entered  against  him  in  the  said  district  court  in  said  case,  and]  will 
appear  and  surrender  himself  in  execution  of  any  judgment  in  said 
district  court  that  may  be  rendered  against  him,  and  obey  all  orders 
of  the  district  court,  and  pay  all  costs  that  may  be  awarded  against 
him,  [and  if  the  appeal  is  dismissed  that  judgment  may  be  entered 
against  these  sureties  in  the  district  court],*  then  the  obligation  to 
be  null  and  void  and  of  no  effect,  otherwise  to  be  and  remain  in  full 
force  and  virtue. 

Richard  Roe,  Tseal' 

Harvey  Pleming,     (seal^ 
Thomas  Young,       (seal^ 

1.    See  the  title   Justification  •  of  When  the  Appeal  ii  2h>m  a  Jnd^nent 

Sureties.  of  Imprieenment,  the  defendant  mav  be 

S.  Mont.  Pen.  Code  (1895),  gg  27x4,  admitted  to  bail  pending  the  appeal  by 

3716.  giving  an  undertaking  as  provided  for 

8.  As  to  the  description  of  the  offense,  in  subdivision  3  of  §  3345,  in  a  sum  to 

see  anUy  p.  58,  note  5.  be  approved  bv  the  court  not  exceeding 

4.  When  the  Appeal  li  2h>m  Judgment  seven  hundrecl  dollars,  to  the  effect  that 

for  Fine,  defendant  must  file  with  the  defendant  will  appear  and   surrender 

justice  an  undertaking,  with  two  suffi-  himself  in  execution  of  any  judgment 

cient  sureties,  in  double  the  amount  of  of  said  district  court  that  may  be  ren- 

the  judgment,  for  fine  and  costs,  to  the  dered  therein   against  him,  and  obey 

effect  that  defendant  will  pay  the  same  all   orders  of   the  district  court,   and 

or  such  part   thereof  as   the    district  pay  all  costs   that   mav   be   awarded 

court  may  direct,  or  if  the  appeal  is  against    defendant  or  if  said   appeal 

dismissed  judgment  may  be  entered  be  dismissed.     Mont.  Pen.  Code  (1895X 

against  said  sureties  in  the  district  court  g  3716. 
therefor.  Mont.  Pen.  Code  (1895),  §3714. 
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Witnessed  and  approved  by  me,  this  ^ih  day  of  Octobtry  ii97. 

Abraham  Ktni^  Justice  of  the  Peace. ^ 
{Justification  of  suroHos.^ 

d.  To  Superior  Court 

Pom  No.  4698.* 

In  the  Justice's  Court  of  Pctaluma  Township,   County  of  Sofunaa^ 
State  of  California. 

Bail  Bond  on  Appeal  from  Fine. 
Whereas,  by  the  judgment  of  Abraham  Kent^  Esq.,  justice  of  the 
peace  of  Petaluma  township,  county  of  Sonoma,  state  of  California, 
made  and  entered  on  the  ifh  day  of  October,  i8P7,  in  the  action  of 
the  People  of  the  State  of  California  against  Richard  Roe,  charged 
with  the  crime  of  {name  of  offense)^  said  defendant  was,  after  trial 
and  conviction  of  said  crime  in  said  court,  adjudged  by  said  court, 
as  a  punishment  for  said  crime,  [to  pay  a  fine  of  fifty  dollars,  and  in 
the  default  of  payment  of  said  fine]  ^  to  be  imprisoned  in  the  county 
jail  of  said  county  [until  said  fine  be  paid],^  from  which  judgment  of 
said  court  said  defendant  has  appealed  to  the  Superior  Court  of  said 
county  of  Sonoma,  and  bail  on  said  appeal  has  been  fixed  by  Abraham 
Kent,  Esq.,  justice  of  the  peace  of  said  township  and  county,  and 
the  magistrate  before  whom  the  trial  was  held,  in  the  sum  of  one  hun* 
dred  and  fifty  dollars. 

Now,  therefore,  we,  Richard  Roe,  Harvey  Fleming  and  Thomas 
Young,  residents  of  the  county  of  Sonoma,  hereby  undertake  that  the 
above  named  J?fV^7r^^^^  shall  well  and  truly  prosecute  his  appeal 
in  said  appellate  court,  and  that  he  [will  pay  the  amount  of  said 
fine  or  such  part  of  it  as  the  said  appellate  court  may  direct,  if  the 
judgment  be  affirmed  or  modified,  or  said  appeal  be  dismissed,  or 
that  he]  ^  will  surrender  himself  in  execution  of  the  judgment,  upon 
its  being  affirmed  or  modified,  or  upon  said  appeal  being  dismissed; 
or,  if  said  judgment  be  reversed  and  a  new  trial  granted,  that  he  will 
appear  in  said  court  and  submit  himself  to  the  orders  and  process 
thereof;  or,  if  he  fail  to  perform  either  of  these  conditions,  that  we 
will  pay  the  people  of  the  state  of  California  the  sum  of  one  hundred 
and  fifty  dollars. 

Richard  Roe.  ^seal^ 

Harvey  Fleming,     (sealI 
Thomas  Young,      ^seal^ 

1»  A||vovaL — Such  undertaking  must  f .  If  an  appeal  from  judgiaent  of  im- 

be  approved  by  the  justice.   Mont.  Pen.  nfiaonnent  only,  omit  wods  **  to  pay  a 

Code  (1895),  §  9714.  fine  ol  ilty  dollars  and  in  dftfauit  of 

8.  TlM  SorttiM  Mwt  Jnttl^  as  else-  payment  of  said  fine." 
where  provided  in  the  code.     Mont.  «.  If  an  appeal  from  judgment  of  im- 
Pen.  Code  (1895),  %  97i4>     See  also  the  prisonment  only,  instead  of  words  "un- 
title Justification  op  Suistibs.  til  said  fine  be  paid  "  insert  "  for  the 

8.  Cal.  Pen.  Code  (1896),  |gi  1973.  term  of  six  months.'* 

4.  As  to  the  description  of  the  offense,  T.  If  an  appeal  from  judgment  of  im- 

see  an//,  p.  58,  note  5.  prisonment  only,  omit  woids  **  wUl  pay 
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Acknowledged  before  me,  and  approved  by  me,  this  Jiih  day  of 
October y  i8P7.  Abraham  Kent^  Justice  of  the  Peace. 

{JusHficaium  of  sureties^ 

Ponn  No.  4699.* 

{As  constituting  a  part  of  the  record  of  appeal^  the  following  entry:) 
Whereupon  the  said  Richard  Roe^  himself,  as  principal,  and  Harvey 
Flemings  as  surety,  both  of  Haddam^  in  the  county  of  Middlesex^ 
recognized  before  me,  in  the  sum  of  seventy-five  dollars,  to  the  state 
of  Connecticut  for  his  appearance  before  said  superior  court,  to 
answer  to  the  said  complaint,  and  abide  the  order  or  judgment  of 
said  court  thereon.  Abraham  Kenty  Justice  of  the  Peace. 

Form  No.  4700. 

Middlesex  County,  ss.     Haddaniy  ^th  day  of  October ^  i8P7. 

Then  and  there  appeared  before  me,  Richard  Rocy  of  Haddanty  as 
principal,  and  Harvey  Flemingy  of  Haddanty  as  surety,  and  jointly  and 
severally  acknowledged  themselves  bound  in  a  recognizance  of 
seventy-five  dollars  to  the  state, of  Connecticut,  conditioned  that  the 
said  Richard  Roe  appear  before  the  Superior  Court  next  to  be  holden 
at  Haddanty  in  and  for  the  county  of  MiddleseXy  for  the  transaction  of 
criminal  business,  to  answer  to  the  foregoing  complaint,  and  abide 
the  order  or  judgment  of  said  court  thereon.  Taken  and  acknowl- 
edged before  me  the  day  and  year  above  written. 

Abraham  Kenty  Justice  of  the  Peace. 

Form  No.  4702.* 

In  Justice's  Court,  before  Abraham  Kenty  Justice  of  the  Peace  in  and 

for  — Precinct,  King  County,  State  of  Washington. 

State  of  Washington,  plaintiff,  \  No.  IM. 

against  >  Appeal  bond  of  defendant  on  coa- 

Richard  Roe,  defendant.        )      viction. 

Know  all  men  by  these  presents,  that  we,  Richard  RoCy  as  princi- 
pal,  and  Harvey  Fleming  and  Thomas  Youngy  as  sureties,  are  held  and 
firmly  bound  unto  the  state  of  Washington,  in  the  sum  of  on^  hundred 
dollars,  lawful  money  of  the  United  States,  for  the  payment  whereof, 
well  and  truly  to  be  made,  we  bind  ourselves  and  our  ei^ecutors  and 
administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  Jith  day  of  Octobery  iSd7. 

The  conditions  of  the  above  obligation  are  such  that  whereas,  in 
an  action  in  the  justice's  court  before  Abraham  Kenty  justice  of  the 

peace  in  and  for precinct.  King  county,  state  of  Washington, 

on  the  4th  day  of  Octobery  i8P7,  Richard  Roey  the  defendant  in  the 
above  entitled   action,  was  convicted   of  the  offense  of   {name  of 

the  amount  of  said  fine  or  *  *  *  he."  such  sureties  as  the  juadce  may  re- 

1.  See    the    title   Justification   of  quire,  with  conditioa  to  appear  at  the 

Sureties.  court  appealed  to  and  there  prosecute 

S.  Conn.  Gen.  Stat.  (iSSS),§g693, 694.  his  appeal,  SAd  to  abide  the  sentence 

8.  Appellant  shall  be  committed  to  of  the  court  thereon  if  not  revised  by  a 

jail  until  he  recognize  or  give  bond  to  higher  court.     Hill's  Anno.  Pen.  Code 

the  state  in  such  reasonable  sum  with  Wash.  (1891),  §  1639. 
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offense) \'^  and  whereas,  the  said  Richard  Roe  considers  himself 
aggrieved  by  said  judgment  of  conviction  of  the  said  justice  of  the 
peace,  and  is  desirous  of  appealing  therefrom  to  the  Superior  Court 
of  the  county  of  King^  state  of  Washington: 

Now,  therefore,  if  the  said  Richard  Roe  shall  appear  at  the  said 
court  appealed  to,  and  there  prosecute  his  appeal,  and  abide  the  sen- 
tence of  the  court  thereon,  if  not  revised  by  a  higher  court,  then 
these  presents  shall  be  void,  otherwise  to  be  and  remain  in  full  force^ 
virtue  and  effect. 

Richard  Roe,  ^seal] 

Harvey  Fleming.      fsEALJ 
Thomas  Young.       (seal) 
{J'ustification  of  sureties,)  * 

6«  From  Municipal  Court  to  Superior  Court.' 

Form  No.  470a. 

The  condition  of  this  recognizance  is  such,  that  whereas  at  the 
Municipal  court  of  the  Charlesiown  District,  holden  in  said  district,  in 
the  city  of  Boston^  within  the  county  of  Suffolk^  for  the  transaction 
6f  criminal  business,  on  the  second  day  of  November y  in  the  year  one 
thousand  eight  hundred  and  ninety-six^  the  said  John  Doe  was  law- 
fully brought  before .  said  court,  to  answer  to  the  commonwealth  of 
Massachusetts^  on  the  complaint  under  oath  of  James  Wrenn^  of  said 
Boston^  charging  the  said  John  Doe  with  the  crime  of  (Here  name  the 
offense  or  describe  it  briefly)}-  as  more  fully  set  forth  in  said  com- 
plaint, alleged  to  have  been  committed  at  said  Boston^  within  the 
judicial  district  of  said  court;  and  after  the  evidence  relating  to  said 
complaint  had  been  heard  by  said  court,  and  the  defense  of  the  said 
John  Doe  had  also  been  fully  heard  and  understood  by  said  court,  the 
said  John  Doe  was  adjudged  by  said  court  to  be  guilty  of  the  crime 
aforesaid,  as  set  forth  in  said  complaint,  and  was  lawfully  sentenced  by 
said  court  for  the  same,  and  thereupon  appealed  from  said  judgment 
and  sentence  to  the  Superior  Court,  and  was  thereupon  ordered  by 
said  Municipal  Court  to  find  sufficient  sureties  (or  recognize  to  the 
commonwealth  with  sufficient  sureties)  in  the  sum  oifive  hundred  dollars^ 
personally  to  appear  before  said  Superior  Court,  then  next  to  be  holden 
at  said  Boston^  within  and  for  the  county  of  Suffolk^  for  the  transac- 
tion of  criminal  business,  on  the  first  Monday  of  January  in  the  year 
one  thousand  eight  hundred  and  mnety-seveny  then  and  there  to  prose- 
cute said  appeal,  and  also  in  like  manner  personally  to  appear  at  any 
subsequent  time  or  term  of  said  Superior  Court  to  which  the  consid- 
eration of  said  complaint  might  be  continued  —  if  not  previously  sur- 

1.  As  to  the  description  of  the  of-  In  appeal  from   a   police  or  district 

fense,  see  ante,  p.  58,  note  5.  court,  a  recognizance  is  required  as  in 

S.  See    the    title   Justification    of  appeal  from  a  trial  justice.    See  Mass. 

Sureties.  Pub.  Stat.  (1882),  c.  154,  §  39. 

8.  All  the  provisions  relating  to  po-  For  the  condition  of  such  recogni- 

lice  and  district  courts,  so  far  as  appli-  zance  see  Mass.  Pub.  Stat.  (1882),  c.  I5S> 

cable,  shall  apply  to  municipal  courts.  %  58. 
Mass.  Pub.  Stat.  (1882),  c.  I54>  §  43* 
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rendered  or  discharged  —  and  so  from  time  to  time  and  from  term  to 
term,  until  the  final  decree,  sentence  or  order  of  said  Superior  Court 
thereon,  and  to  abide  such  final  decree,  sentence  or  order  of  said 
Superior  Court,  and  not  depart  without  leave,  and  in  the  meantime  to 
keep  the  peace  and  be  of  good  behavior:  whereupon  the  said  John 
Doe^  as  principal,  and  the  said  James  Hunt  and  Peter  0*Brien^  as 
sureties,  offered  in  open  court  to  recognize,  as  required  by  the  above 
mentioned  order  of  said  Municipal  Court,  and  said  sureties  are  ap- 
proved by  said  Municipal  Court,  and  the  said  John  Doe^  as  principal, 
and  the  said  James  Hunt  SindPeier  O'Brien^  as  sureties,  did  then  and 
there,  before  said  Municipal  COnrtf  holden  as  aforesaid,  enter  into  and 
acknowledge  this  recognizance: 

Now,  therefore,  the  condition  of  this  recognizance  is  such,  that  if 
the  said  John  Doe  shall  personally  appear  before  the  said  Superior 
Court,  to  be  holden  at  said  Boston^  within  and  for  the  county  of  Suf- 
folk^ for  the  transaction  of  criminal  business,  on  Xki%  first  Monday  of 
January y  in  the  year  one  thousand  eight  hundred  and  nineiy-seveny  and 
then  and  there  prosecute  said  appeal,  and  also  in  like  manner  person- 
ally appear  at  any  subsequent  time  or  term  of  said  Superior  Court  to 
which  the  consideration  of  said  complaint  may  be  continued  —  if  not 
previously  surrendered  or  discharged — and  so  from  time  to  time  and 
from  term  to  term,  until  the  final  decree,  sentence  or  order  of  said 
Superior  Court  thereon,  and  shall  abide  such  final  decree,  sentence  or 
order  of  said  Superior  Court,  and  not  depart  without  leave,  and  shall 
in  the  meantime  keep  the  peace  and  be  of  good  behavior:  then  this 
recognizance  to  be  void  —  otherwise  to  be  and  abide  in  full  force, 
power  and  virtue, 

6.  From  Police  Court  ^  to  District  Court. 

Form  No.  4703. 
The  City  of  Topeka  \   judgment  before  Peter  Jerome,  Police  Judge  of 
/X"L.  \  ^^^  City  of  Topeka. 

Whereas,  judgment  in  the  above  entitled  cause  was,  on  the  9th  day 
of  October,  iS97,  rendered  by  the  above  named  police  judge  against 
the  said  John  Doe  for  ^0  fine,  and  cost  of  suit  taxed  at  ^10, 

And  whereas,  said  John  Doe  has  appealed  from  said  judgment  to 
the  District  Court  of  Shawnee  county,  Kansas. 

Now,  therefore,  we,  John  Doe,  as  principal,  and  Richard  Roe,  as 
surety,  jointly  and  severally  acknowledge  ourselves  to  owe  and  be 
indebted  to  the  city  of  Topeka  in  the  sum  of  one  hundred  and  fifty 
dollars,  to  be  levied  of  our  goods,  chattels,  lands  and  tenements,  if 
default  be  made  in  the  conditions  following,  to  wit: 

The  condition  of  this  recognizance  is  such,  that  if  the  above  named 

1.  npom    FoUm    Court — Arkansas.^  c.  252,  §  3;  c.  258,  §9.     For  VioUtioa 

Sand.  &  H.  Dig.  (1894},  8  2420.  of  City  Ordinance:  c.  50.  §  13. 

/<7ieM.  —  Rev.  Code  (1888),  g  546.  New  Jersey.— Gtn,    Sut.    (1895),   p. 

Mississippi,  —  Anno.     Code     (1892),  379,  8  529-     F<"'  Violation  of  City  Ordi^ 

%  86.  nance:  p.  279.  g  529. 

New  Hampshire, ^^}xh,  Stat.  (1891), 
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John  Doe  shall  pcrwmally  be  and  appear  before  the  District  Court 
of  Shawnee  county,  Kansas,  on  the  first  day  of  the  term  thereof  next 
to  be  hoklen  in  and  for  said  county,  to  answer  the  complaint  in  said 
cause  against  him,  and  pay  all  such  fines  and  costs  as  shall  or  may  be 
imposed  on  him,  if  the  case  be  determined  against  him,  and  abide 
the  judgment  of  the  court,  and  not  depart  the  court  without  leave, 
then  this  recognizance  shall  be  void;  otherwise  shall  be  and  remain 
in  full  force  and  virtue.^ 
Witness  our  hands,  this  11th  day  of  October^  i8P7. 

John  Doe, 
Richard  Roe, 
Taken  and  acknowledged  before  and  the  surety  approved  by  me, 
this  nth  day  of  October,  i  W7.  Peter  Jerome, 

Police  Judge  of  the  City  of  Topeha,  Kansas. 

7.  From  Police  Magristrate's  Coupt  to  County  Court.* 

Form  No.  4704. 

Know  all  men  by  these  presents  that  we,  John  Doe,  as  principal, 
and  Richard  RoCy  as  surety,  both  of  the  county  of  Arapahoe  and  state 
of  Colorado,  are  held  and  firmly  bound  unto  the  city  of  Denver^  in 
the  penal  sum  of  two  hundred  dollars,^  lawful  money  of  the  United 
States,  for  the  payment  of  which  well  and  truly  to  be  made  we  and 
each  of  us  bind  ourselves,  our  heirs,  executors  and  administrators 
jointly  and  severally  firmly  by  these  presents.  Witness  our  hands 
and  seals,  this  11th  day  of  October,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-seven. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  on 
the  9th  day  of  October,  one  thousand  eight  hundred  and  ninety-seven, 
in  the  police  magistrate's  court  in  and  for  the  city  of  Denver,  county 
oi  Arapahoe,  and  state  of  Colorado,  upon  a  complaint^  then  pending 
before  said  police  magistrate's  court,  against  the  said  John  Doe,  for 

1.  See  Kan.  Gen.  Stat.   (18S9),  par.  stated  in   the    recognizance.      Pill  v, 

612,  p.  224.  State,  43  Neb.  25. 

The  defendant  is  entitled  to  an  ap-  Pennsylvania,  —  Bright.    Pur.     Dig. 

peal  where  the  finci  is  less  than  twenty  (1S94),  p.  1949,  §  ^ 

dollars.     In  re  Rolfs,  30  Kan.  758.  8.  The   bond   must  run   to   the  city 

In  lovHi  an  appeal  from  police  court  wherein     the    proceedings    are    had. 

shall  be  taken  in  like  manner  as  from  Colo.  Sess.  Laws  (1895),  c.  60,  §  10. 

a  justice  of  the  peace.     Miller's  Iowa  4.  The  penalty  of  the  bond  shall  be 

Code  (1888),  g  546.  fixed  by  the  police  magistrate  and  shall 

S.  liromlCaffiitrate — Arizona, —  Pen.  not  exceed  double  the  amount  of  the 

Code  (1887),  §  1874.  fine  and  costs.    Colo.  Sess.  Laws  (1895), 

iVtf»W.  — Rev.  Stat.    (1883),  c.    132,  c.  60,  §  10. 

§15.  5.  All  cases  for  the  violation  of  any 

Nebraska,  —  Comp.     Stat.      (1897),  ordinance  shall  be  commenced  by  the 

{^  7049.  filing  of  a  complaint;  and  a  warrant 

A  recognizance  for  an  appeal  from  a  may  also  be  issued  in  the  first  instance, 

conviction  for  a   misdemeanor  before  upon  an  affidavit  of  the  complainant 

a  justice  of  the  peace   is    invalid,  if  that  an  ordinance  has  been   violated 

the  court  where  and  before  which  the  and   that  there   is  reasonable  ground 

prisoner  is  to  personally  appear  be  not  to  believe  that  the  party  charged  is 
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(Jlere  describe  the  &ffen3e  compkdned  cf)^  of  which  offense  he  was 
found  guilty,  and  judgment  was  rendered  against  him  for  the  sum 
of  one  hundred  dollars  fine  and  costs  of  suit,  from  which  judgment 
he,  the  said  John  Doe^  has  prayed  for  and  obtained  an  appeal  to  the 
County  Court  of  said  county.  Now,  if  the  said  John  Doe  shall  duly 
prosecute  his  said  appeal,  and  shall  pay  off  and  satisfy  any  judgment 
that  may  be  rendered  upon  the  trial  of  said  case,  in  the  court  to 
which  the  said  appeal  is  taken,  or  shall  surrender  himself  in  satisfac- 
tion of  such  judgment,  then  the  above  obligation  shall  be  void,  other- 
wise to  remain  in  full  force  and  effect.^ 

John  Doe.  Tseal^ 

Richard  Roe,      (seal) 
Approved  by  me  this  11th  day  of  October^  A.  D.  i8P7. 

Peter  Miner^  Police  Magistrate.' 

8.  Prom  Recorder's  Court  ^  to  County  Court.^ 

Form  No.  4705. 

TheCityof^^x/^«i  No.  i^7. 

f^nDoe  \  ^"  Recorder's  Court,  City  of  Houston,  Texas. 

Whereas,  on  the  9th  day  of  October,  A.  D.  i8P7,  in  the  above  entitled 
and  numbered  cause,  in  said  Recorder's  Court,  a  judgment  was  ren- 
dered and  entered  against  the  defendant,  John  Doe,  that  the  city  of 
Houston  have  and  recover  of  the  said  defendant  the  sum  oi  fifty  dol- 
lars, fine,  and  all  costs  of  said  prosecution,  and  from  which  said  judg- 
ment said  defendant  has  given  notice  of  appeal  to  the  County  Court 
of  Harris  county. 

Therefore,  we,  the  said  John  Doe,  as  principal,  and  John  Fen  and 
Richard  Den,  his  sureties,  do  hereby  bind  ourselves,  our  heirs,  execu- 
tors and  administrators,  jointly  and  severally,  to  the  city  of  Hous- 
ton in  the  sum  of  one  hundred  and  twenty-five  dollars,  payable  to  the 
said  city  of  Houston. 

Conditioned,  that  the  said  John  Doc  shall  prosecute  his  said  appeal 
with  effect,  and  shall  pay  such  fine  and  costs  as  shall  be  adjudged 
against  him  by  said  County  Court  as  well  as  all  costs  that  have  been 
adjudged  against  him  by  the  said  Recorder's  Court. 
Witness  our  hands  this  11th  day  of  October,  A.  D.  i8P7. 

John  Doe. 
John  Fen. 
Richard  Den. 
Approved  and  filed  this  11th  day  of  October,  A.  D.  i8P7. 

Richard  Roe,  Recorder, 

City  of  Houston^  Texas. 

guilty  thereof.    Colo.  Sess.  Laws  (1895),        8.  The  bond  must  be  approved  by 

c.  60,  g  10.  the    police    magistrate.      Colo.    Sess. 

1.  As  to  the  description   of  the  of-  Laws  (1895),  c.  60,  g  10. 
fense,  see  ante^  p.  58,  note  5.  4.  From  Bedordar't  Ck>iirt  —  Arizona. — 

S.  The  condition  of  the  bond  is  pre-  Pen.  Code  (1887),  g  1874. 
scribed  by  Colo.  Sess.  Laws  (1895),  c.        6.  The  city  council  may  by  ordinance 

60,  g  10.  establish  the  oflSce  of  recorder  of  the 
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9.  From  Superior  Court.^ 

a.  To  Supreme  Court 

Ponn  No.  4706.* 
In  the  Superior  Court  of  Spokane  County,  State  of  Washit^on. 
State  of    Washington^  plaintiff, )  ^^  ^^j 

RUhari  j^l";  defendant  \  »*"  ^^"^  ^'^^'^'^  Appeal. 
(Usual  clause  of  obligation  running  to  "  The  State  of  Washington**) 
The  conditions  of  the  above  obligation  are  such  that  whereas,  in  a 
criminal  action  in  the  above  entitled  court  judgment  of  conviction  of 
the  offense  of  (Here  name  the  offense  if  it  has  a  generic  name,  if  not 
describe  ity  was  on  the  twelfth  day  of  October ,  iS96,  rendered  by  the 
above  entitled  court  against  said  defendant  Richard  Roe,  and  whereas 
the  said  Richard  Roe  considers  himself  aggrieved  by  said  judgment 
of  conviction,  and  is  desirous  of  appealing  therefrom  to  the  Supreme 
Court  of  the  state  of  Washington,  and  whereas,  the  above  entitled 
court  in  which  said  judgment  was  rendered  has,  by  an  order  filed 
with  the  clerk  and  entered  in  the  journal  of  said  court,  fixed  and  deter- 
mined the  amount  of  bail  to  be  required  of  the  appellant  hereinat, 
to  wit,  the  sum  of  one  thousand  dollars. 

Now,  therefore,  if  the  said  Richard  Roe  shall  appear  whenever 
required,  and  stand  to  and  abide  by  the  judgment  or  orders  of  the 
appellate  court  and  any  judgment  and  order  of  the  Superior  Court 
that  may  be  rendered  or  made  in  pursuance  thereof,  then  these  pres- 
ents shall  be  void ;  otherwise  {concluding  in  usual  manner), 

b.  To  Supreme  Jadielal  Court 

Form  No.  4707. 
(Me.  Rev.  Sut.  (1883),  c.  134,  %  26.) 

The  condition  of  this  recognizance  is  such  that,  whereas,  there  is 
now  pending  in  the  Superior  Court,  within  and  for  the  county  of 
Cumberland,  an  indictment  against  the  said  Richard  Roe,  for  the 
offense  of  (name  the  offense),^  in  the  course  of  the  proceedings  upon 
which  questions  of  law  requiring  the  decision  of  the  justices  of  the 
supreme  judicial  court  have  arisen ;  now  if  said  Richard  Roe  shall 
personally  appear  before  said  Superior  Court,  to  be  held  in  and  for 

city  and  appoint  a  suitable  person  to  fVasAittgioH, — Code  (1893),  §  753. 

fiU  the  same.    The  jurisdiction  of  the  8.  Except    capital    cases,    appellant 

recorder's  court  extends  to  all  viola^  shall  be  committed  until  a  bond  to  the 

tions  of  city  ordinances,  and  the  pro-  state  of  Washington,  in  the  sum  fixed 

ceedings  therein  are  the  same  as  in  by  the  court  or  a  judge  thereof,  to  be 

courts  of  justices  of  the  peace.    Tex.  executed  on  appellant's   behalf  by  at 

Rev.  Civ.  Stat.  (1895),  art.  405.  least  two  sureties,  possessing  the  quali- 

1.  npom  Bapcrior  Crart — CdU/arma, —  fications  required  bv  bail  for  arrest  in 

Pen.  Code  (1886),  §  129a.  civil    actions,   conditioned   as   in  this 

Georgia, — On  Error:  Code  (1895),  vol.  form.    Hill's  Anno.  Laws  Wash.  (1891), 

3.  S  1077.  _         .  .-  X     ««    §  '^3- 

Jvortk  Carolina,  ^Codt  (1883),  gg  t.  As  to  the  description  of  the  offense, 
1 18 1,  1234.  see  oHie,  p.  58,  note  5. 
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said  county,  from  term  to  term,  until  and  including  the  term  of  said 
court  next  after  the  certificate  of  decision  shall  be  received  from  said 
justices,  and  shall  abide  the  decision  and  order  of  said  court,  and  not 
depart  without  license,  then  this  recognizance  shall  be  void. 

VI.  DEPOSIT  IN  LIEU  OF  BOND  OR  UNDERTAKING. 

By  statute  in  manv  cases  a  deposit  of  the  requisite  amount  of 
money  with  the  clerk  may  be  made  in  lieu  of  the  bond  or  under- 
taking.^ •        ' 

VIL  WAIVER  OF  DEPOSIT,  BOND  OR  UNDERTAKING. 

By  some  statutes  the  bond  or  undertaking,  or  the  deposit  in  lieu 
thereof,  may  be  waived  by  the  written  consent  of  the  respondent  or 
defendant  in  error.^ 

1.  Califomia,  —  Code     Civ.    Proc.  A  certified  check  is  insufficient  as  se- 

<i886),  §§    940,   948,   978;   Stratton   v.  curity   on   appeal.    Allen    v.   Walnut 

Oraham,  68  Cal.  168.  Hill,  etc.,  Turnpike  Co.,   13  Cine.   L. 

Money  deposited  in  court  must  be  Bui.  (Ohio)  168;  Mclntyre  v.  Strong, 

paid  to  the  clerk,  who  must  deposit  it  48  N.  Y.  Super.  Ct.  299. 

with  the  county  treasurer,  to  be  held  Oklahoma,  —  Stat.  (1893),  g  4448. 

subject  to  the  order  of  the  court.     Cal.  South    Carolina,  —  Code   Civ.    Proc. 

Code  Civ.  Proc.  (1886),  §§  573,  3104.  (1893).  §  347. 

District   of   Columbia, — A    sum    of  South  Dakota*  —  Comp.  Laws  (1887), 

money  reasonably  sufficient  to  recover  §§5215,  5319. 

such  costs.     I  App.  Cas.  (D.  C.)XIV.;  Utah, -—Com^,  Laws  (1888),  g  3636. 

Rules  of  Ct.  of  App.  No.  IX.,  S  3.  Wisconsin,  —  Sanb.  &  B.  Anno.  Stat. 

Idahc-^YUty.  Stat.  (1887),  §g  4778.  (1889),  §§  3049,  3051. 

4809,  4842.  Wyoming,  —  Rev.  Stat.  (1887),  |  3138. 

Kansas,  —  Compare  Gen,  SxsX,  (1889),  Washington,  —  Laws  (1893),  c.  Oi,  §  6. 

§  4653.  8.  California,  —  Code      Civ.      Proc. 

Louisiana,  —  Money  may  be  depos-  (1886),  §g  940,  948. 

ited.  Lanata  V.  Bayhi,  31  La.  Ann.  339;  Minnesota.  — Stat.  (1894),  §  6141. 

Rules  Supreme  Ct.  IL,  g§  i,  2.    Or  mu-  North  Carolina, -^ClsLrk'n  Code  Civ. 

nicipal  bond  to  a  sufficient  sum.    Sauer  Proc,  §  552. 

V,  Union  Oil  Co.,  43  La.  Ann.  699.  The  waiver  must  be  in  writing,  as  the 

Massachusetts,  —  Laws  (1893),  c.  396,  requirements  of  the  statute  are  man- 

§  26.  datory,  not  directory.     State  v,  Wag- 

Minnesota,  —  Stat.  (1894),  g  6141.  ner,  91  N.  Car.  521;  Harshaw  v,  Mc- 

Mississippi,  —  Anno.  Code    (1893),   g  Dowell,  89  N.  Car.    181.     An  appeal, 

<63;  Laws  (1896),  c.  90.  without  bond  or  affidavit,  allowed  **by 

Montana.  r-Co<^e  Civ.   Proc.  (1895),  consent,"  is  not  a  compliance  with  the 

^§  1725*  1904*  l^^*    State  V.  Kerns,  90  N.  Car.  65a 

Nebraska,  —  Compare  Stat.   (1897),   §  The  clerk  has   no  authority  to  accept 

•6184.  any  substitute  for  the  undertaking  on 

Nevada. — Gen.  Stat.  (1885),  §  3363;  appeal,  or  deposit  of  money  in  lieu 

Alt  v.  California  Fig  Syrup  Co.,  18  Nev.  thereof,  provided  by  statute.     Eshon  v, 

423.  Chowan  County,  95  N.  Car.  75,  where 

New  York, —  Code  Civ.  Proc.,  §  1306;  the  appellant  deposited  with  the  clerk  a 

Birds.  Rev.  Stat.   (1896),   p.  75,  §  14.  bond  due  to  himself,  secured  by  a  mort- 

See   Mclntyre  v.   Strong,    48    N.    Y.  gage. 

Super.  Ct.  299.  North  Dakota,  —  Rev,  Codes  (1895), 

North  Carolina,  —  Clark's  Code  Civ.  gg  5606,  5608. 

Proc.,  g  552.  South  Dakota, — Comp.  Laws  (1887), 

North  Dakota,  —  Rev.  Codes  (1895),  gg  5215,  5219. 

%%  5606,  5608,  6775.  Wisconsin,  —  Sanb.  &  B.  Anno.  Stat. 

0>W<?.  —  Anno.  Stat.  (1897),  g  6720.  (1889),  gg  3049,  3051. 
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(PrececUat  ta  Frederick  v.  lUailtoQ,  3S  T*z.  331.) 

>^.  C,  Morton  \    We,    the  undersigned   counsel  of  record  in  tiiis 
V.  >   case,  hereby  agree  and  consent  that  the  appeal  in 

Henry  Brown,  J  this  cause  may  be  taken  and  prosecuted  to  the  Su- 
preme Court  without  the  usuaf  bond  required  in  such  cases  by  law, 
and  that  the  pleadings  of  record  in  the  case  shall  be  sent  up  to  the 
Supreme  Court  for  adjudication  and  decision  without  any  other  state- 
ment of  facts  accompanying  the  record. 

W,  P.  HiU, 
Attorney  for  the  Appellant. 

/.  W,  Bunion^ 
Attorney  for  the  Defeadant. 

YIIL  APPEAL  IN  FORMA  PAUPEBIS.^ 

1.  Affldarit. 

Pons  No.  4709.* 

John  Doe^  plaintiff,     ) 

against  \ 

HicAardBoe^  defendant.  ) 

1.  Cotttult  also  the  title  Costs.  affidaTit  in  writing  that  he  has  made 

Aiiaoaa.  —  Where    the    appoUant  or  dillgeat  efforts  to  givt  such  bond,  or  is 

plaintiff  in  error  is  unable  to  pay  the  unable  to  do  so  by  reason  of  his  poT- 

costs  of  appeal,  or  give  security  there-  erty.    Tex.  Rev.  Sut.  (1S95),  ^  sasS. 
for,  he  shall  nevertheless  be  entitled  to        Appeal  to  District  from  Justic/ s  Court. 

prosecute  his  appeal;  bat  in  order  to  do  —  Where  appellant  is  unable  to  pay  the 

so,  he  shall  be  recj uired  to  make  strict  costs  of  appeal  or  give  security,  he  may 

proof  of  his  inability  to  pay  the  costs,  prosecute  his  apfwal  by  making  strict 

or  a  part  thereof,  by  way  of  an  affidavit  proof  of  his  inability  to  pay  costs,  by 

made  before  the  probate  judge  of  the  making  an  affidavit  before  the  county 

county  where  such  party  resides  or  be-  judge  or  before  the  court  trying  the 

fore  the  court  trying  the  case,  stating  same,  stating  his  inability  to  pay  the 

his  inability  to  pay  the  costs,  which  costs.     Tex.  Rev.  Stat.  (1895),  art.  1671. 
affidavit  may  be  contested  by  any  officer        Appeals  on  Writs  of  Error  to  or  from 

of  the  court  or  party  to  the  suit,  where-  the  Court  of  Civil  Appeals.  —  Where  the 

upon  it  shall  be  the  duty  of  the  court  appellant  or   plaintiff  in  error  is  un- 

trying  the  case,  if  in  session,  or  the  able  to  pay  the  costs  or  give  security 

probate  court  of  the  county  in  which  therefor,  he  shall  nevertheless  be  en- 

the  suit  is  pending,  to  hear  evidence,  titled  to   prosecute    his    appeal    upon 

and  determine  the  right  of  the  party  making  strict  proof  of  his  inability  to 

under  this  act  to  his   appeal.    Ariz,  pay  the    costs,   or   any   part    thereof. 

Rev.  Stat.  (1887),  g  860.  Such  proof  shall  be   made  before  the 

MiMlssippL  —  One  who  has  com-  county  judge  of  the  county,  or  before 
menced  suit  in  forma  pauperis  cannot  the  court  trying  the  case,  by  way  of  an 
appeal  without  a  bond  from  an  adverse  affidavit  of  said  party,  stating  his  in- 
decision. Woods  V.  Davidson,  57  Miss,  ability  to  pay  the  costs.  Tex.  Rev. 
206.  But  see  Miss.  Anno.  Code  (1892),  Stat.  (1895),  art.  1401. 
g  87.  S.  North  Car<y/fffa.— Clark's  Code  Civ. 

Twiam-^  Appeal  to  District  from  County  Proc.,  %  553. 
Court.  ^^  A  party  unable  to  give  an  ap-        la  Griadaal  Cases  the   affidavit  most 

peal  bond  may  appeal  upon  filing  an  state  that  the  application   is  in  good 
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North  Carolina^      \ 
Beaufort  County.  J  ^  ' 

Richard  Roe^  being  duly  sworn,  %vj%  th4t  he  is  the  defendant  in  the 
above  entitled  action,  and  that  he  desires  to  appeal  from  the  judg- 
ment therein;  that  he  is  uqabfe,  by  reason  of  his  poverty,  to  ^ve  the 
security  required  by  law  for  said  appeal,  and  that  he  is  advised  by 
counsel  learned  in  the  law  that  there  is  error  in  matter  of  law  in  the 
decision  of  the  Superior  Court  in  said  action.  Richard  Roe, 

i/urat,) 

Form  No.  47x0.^ 

Georgia^  Pulaski  County. 

I,  Richard  Roe^  def ead^t  in  the  above  cause,  do  swear  that  I  am 
advised  and  believe  that  I  have  good  cause  for  appeal  in  the  above 
stated  case ;  and  that  owing  to  my  poverty  I  an  unable  to  pay  the 
cost  and  give  security  required  by  law  in  cases  of  appeal. 

Richard  Roe, 
Swom  to  aad  subscribed  before  me  this  lOih  day  of  Me^^  1997, 

fames  Hunt,  N.  P.  &  Ex-Officio  J.  P. 


2.  Certifleate  of  CounseL 

Form  No.  47x1.' 

\y  John  NoyeSy  a  practicing  attorney  in  said  Superior  Court,  do 
hereby  certify  that  I  have  examined  the  case  of  above  affiant,  and 
am  of  the  opinion  that  the  decision  of  the  Superior  Court  in  said 
action  is  contrary  to  law.  John  Noyes. 

faith.     N.  Car.  Code  (1S83),  §  1335.  On  curity  required  by  law  for  said  appeal, 

this  point  see  State  v.  Payne,  93  N.  and  that    he    is  advised    by  counsel. 

Car.  61  a;  State  v,  Morgan,  77  N.  Car.  learned  in  the  law,  that  there  is  error 

510;  State  V.   Divine,  ^  N.  Car.  390;  in  the  matter  of  law  in  the  decision  of 

State  V.  Jones,  93  N.  Car.  617;  State  v.  the  superior  court  in  said  action,"  ac- 

Moore,  93  N.  Car.  500;  State  v.  Tow,  companied  by  this  affidavit: 

103  N.  Car.  350.  '*  I,  Thomas  J.  Rickman,  a  practicing 

To  entitle  one  convicted   to  an  ap-  attorney  in   said  Superior  Court,   do 

peal  to  the  supreme  court  without  giv-  hereby  certify  that  I  have  examined 

ing  an    undertaking    to  secure    costs  the  case  of  atK>ve  affiant,  and  am  of  the 

under  the  code,  §  1235,  it  is  necessary  opinion  that  the  decision  of  the  Supe- 

that  the  required  affidavit  should  state,  rior  Court  in  said  action  is  contrary  to 

first,  that  the  defendant  is  wholly  un-  law."    State  v,  Duncan,   107   N.  Car. 

able  to  give  the  security;  second,  that  818. 

he  is  advised  by  counsel  that  he  has  1.  Ga.  Code  (1895),  §4465;  Rules  of 
reasonable  grounds  for  appeal,  and  Superior  Courts,  Com.  Law  Rules  i. 
third,  that  the  application  for  appeal  Georgia  —  On  Error,  —  A  corpora- 
is  made  in  good  faith.  So  held  where  tion  may  obtain  a  supersedeas  on  er- 
the  appellant  based  his  application  ror  to  the  supreme  court  by  filing  an 
on  the  following  defective  affidavit  affidavit  in  forma  pauperis.  Collins 
and  certificate,  to  wit:  **  The  defend-  Park,  etc.,  R.  R.  Co.  v.  Short  Electric 
ant,  desiring  to  appeal  from  the  judg-  R.  Co.,  (Ga.  1895)  25  S.  E.  Rep.  929. 
ment  in  the  above  cause,  being  sworn,  8.  Clark's  Code  Civ.  Proc.  N.  Car.,  § 
makes  affidavit  that  he  is  unable,  by  553.  This  certificate  is  annexed  to  the 
reason  of  his  poverty,  to  give  the  se-  aUfidavit. 
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8.  Order. 

Form  No.  47x2.' 

S/^?cSy. }  ^-^^  Court,  String  Term.  x8P7. 

John  Do€y  plaintiff, 

against 

Richard  Roe ^  defendant. 

In  the  above  and  foregoing  action,  it  being  made  to  appear  to  the 
court  by  affidavit  and  certificate  of  counsel  that  the  defendant  is 
unable  by  reason  of  his  poverty  to  give  the  security  required  by  law 
for  said  appeal; 

It  is  therefore  ordered  that  the  said  defendant  be  allowed  to  appeal 
from  said  judgment  to  the  Supreme  Court,  as  in  other  cases  of  appeal, 
without  giving  security  therefor. 

IX.  pbtitiom  for  Leave  to  file  undertaking  after 

EXPIRATION  of  TIME.3 

APPEAL  FROM  JUSTICE  TO  THE  SUPERIOR  COURT. 

Fonn  No.  47x3. 

(Precedent  in  Richardson  v,  Debnam,  75  N.  Car.  390.)* 

\(jritle  of  court  and  proceeding,^ 

The  petition  of  Walter  Debnam  respectfully  shows  that  W.  H^  Rich- 
ardson obtained  a  judgment  against  him  and  William  Pearce  before 

1.    Clark's  Code  Civ.  Proc.  N.  Car.,  quently  in  the  superior  conrt.     Rich- 

%  553.  ardson  v.  Debnam,  75  N.  Car.  390. 

In  State  v.  Duncan,  107  N.  Car.  818,        S.  AllldaTit  accompanying  this  ped- 

the    order  was    as    follows,   omitting  tion  was  as  follows,  omitdng  formal 

formal  parts:  "  In  the  above  and  fore-  parts:    ^^ Henry  A.  Rhodes  makes  oath 

going  cause,  it  being  made  to  appear  that  as  Justice  of  the  Peace  he  tried  the 

to  the  court  by  affidavit  and  certificate  above  en  tided  action  on  the  ^otk  day 

of  counsel  that  the  defendant  is  unable,  of  December^   ^^7Sr /-   ^-   Richardson^ 

by  reason  of  his  poverty,  to  make  the  Esq.,  sitting  with  and  advising  him. 

deposit  or  give  the  security  required  That  just  before  the  trial  began  the  de- 

by  law  for  said  appeal,  it  is  therefore  fendant,  Debnam^  informed  him  that  he 

ordered  that  the  said  defendant  be  al-  was  too  busy  in  his  profession  as  a 

lowed  to  appeal  from  said  judgment  physician  to  attend  the  trial,  and  that 

to  the  supreme  court,  as  in  other  cases  he  craved  an  appeal  in  case  judgment 

of    appeal,    without    giving    security  should  be  rendered  against  him,  and 

therefor."  this  he.  informed  the  plaintiff  on  that 

8.  Where  a  defendant  before  a  jus-  day.      That  four  days  thereafter  the 

dee  of  the  peace,  after  due  notice  of  said  Z^^^nam  came  to  affiant's  house  and 

appeal  from  the  judgment  therein  ren-  being  informed  that  said  judgment  had 

dered,   offers    to    give  the  prescribed  been   rendered  against  him,  he  gave 

undertaking,  but  is  informed  by  the  affiant  a  written  notice  of  appeal  and 

justice  that  his  bond  will  be  sufficient,  offered  to  execute  appeal  bond  with  se- 

the   neglect  to  give   the  undertaking  curity»  but  did  not  do  so  in  consequence 

within  the  time  required  by  statute  is  of  affiant  telling  him  that  it  was  un- 

excusable,  and  the  defendant  will   be  necessary  —  affiant  having  but  recently 

permitted  to  perfect  his  appeal  subse-  become  a  JusUce  of  the  Peace  and  being 
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H.  A,  Rhodes  and  Jonah  Richardson^  Justices  of  the  Peace^  on  the  20ih 

day  oi  December^  i875,  for  the  sum  of  % and  costs.     That  he 

is  a  practicing  physician,  and  that  on  said  day,  and  after  the  parties 
were  assembled  for  trial,  he  informed  one  of  said  Justices  that  he  was 
very  busy  on  that  day  in  the  practice  of  his  profession  and  had  not 
time  to  attend  through  the  trial,  and  that  he  craved  an  appeal  in  case 
judgment  should  be  rendered  against  him,  and  left  the  place  of  trial. 
That  on  or  about  the  2Jith  day  of  December^  i875,  he  went  to  the  house 
of  said  Rhodes  and  learning  that  judgment  had  been  rendered  against 
him,  he  gave  to  said  Justice  a  written  notice  of  appeal  and  offered 
to  execute  an  undertaking  (or  bond)  upon  appeal  with  sufficient  sure- 
ties. That  said  Rhodes  informed  him  that  a  bond  signed  by  himself 
was  sufficient,  and  he  executed  thereupon  such  bond,  and  supposed 
under  the  advice  of  said  Justice,  he  had  done  all  the  law  required  of 
him  to  perfect  his  appeal,  and  that  he  does  not  think  he  owes  the 
plaintiff  one  cent.  Your  petitioner  prays  your  Honor  that  he  be  per- 
mitted to  give  the  proper  undertaking. 

[(2?tf/^.)]  [  Walter  Debnam^  petitioner.] 

X.  AMENDED  OR  ADDITIONAL  BONDS  AND  UNDERTAKINGS.^ 

1.  Notice  of  Motion  for  Additional  Security. 

Form  No.  47x4. 

(Precedent  in  Chase  v.  Miller,  88  Va.  792.)* 

To  W,  C.  Chase:  Take  notice,  that  on  Thursday,  the  SOih  day  of 
July^iWl,  between  the  hours  of  9  A.  M.  and  6  F,  M.,  I  shall  move 
the  Hon.  Robert  H,  Turner,  judge  of  the  circuit  court  of  Frederick 

uninformed  at  that  time  of  his  duties  Michigan,  —  How.  Anno.  Stat.  (1882), 

in  that  particular.     That  subsequently  gg  6738.  7018,  8680. 

he  became  aware  of  the  mistake  and  the  New  Jersey,  —  Gen.   Stat.    (1895),    p. 

defendant  executed  the  bond  returned  1880,  §  82;  p.  1893,  g  19. 

with  the  papers."  New  Mexico,  —  Comp.  Laws  (1884), 

1.  7or  Amimdmunt  of  bonds,  under-  g  2436. 

takings  and  recognizances  on  appeal  New  York,  —  Code  Civ.  Proc.,g  1308; 

or  error  see  i    Encyc.  of  PI.  and  Pr.  Birds.  Rev.  Stat.  (1896),  p.  75,  g  16. 

990-999.      For    the   forms  relating  to  North  Dakota, — Rev.  Codes  (1895), 

amendments  of  papers,  generally,  see  g  5620. 

the  title  Amkndmknts,  vol.  i,   p.  712.  OAw.  — Rev.   Stat.    (1894),  gg  5233, 

For  statutes  concerning  additional  se-  6595. 

curity,  or  amended  or  new  bonds  and  Oklahoma,  —  Stat.  (1893),  §4772. 

undertakings,  consult  the  following:  South    Carolina, — Code    Civ.    Proc. 

California,  — Stat.  &  Amend,  to  Code  (1893),  g  347. 

(1895).  p.  59»  c-  ^3-  Virginia, -—Code  (1887),  g  2947. 

Colorado, — Mills*  Anno.  Code  (1896),  Washington,  —  Laws    (1893),    c.    61, 

8  388.  g  13. 

Connecticut.  —  Gen.     Rules    of    Pr.  8.  Virgiiila  —  Appeal  from   JvitlM.  — 

(1879),  No.  VL  (VIII.)  The  court  in  which  the  appeal  is  cog- 

Illinois,  —  Starr    &    C.   Anno.    Stat,  nizable  may,  upon  motion,   for  good 

(1896),  p.  1896,  par.  19.  cause  shown,  require  appellant  to  give 

Indiana,  —  Horner's  Stat.  (1896),  gg  new  or  additional  securitv,  reasonable 

1283, 1284.  notice  of  such    motion   having   been 

Iowa,  —  Miller's  Code  (1888),  g  3188.  given  to  said    appellant.     Va.   Code 

Kentucky,-^  Bullitt's  Civ.  Code  (1895),  (1887),  g  2947. 
g68a. 
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county,  sitting  in  vacation,  at  chambers  at  Front  Royal^  Virginia^  to 
require  additional  security  upon  the  appeal  bond  executed  by  you, 
said  Chase  and  Fletcher  Kenny^  in  the  appeal  and  supersedeas  taken 
by  said  Chase^  from  the  judgment  of  the  county  court  of  Frederick 
county,  Virginia^  entered  at  the  June  term,  iSU^i,  in  the  action  of 
unlawful  detainer  then  therein  pending,  in  which  John  M.  Miller 
was  plaintiff,  against  W.  C.  Chase^  defendant;  and  such  security,  if 
ordered,  not  being  given,  to  dismiss  said  writ  of  error  and  supersedeas. 

John  M,  MUler^ 

By  Counsel. 
I  accept  service  of  within,  to  have  the  same  effect  as  if  executed 
formally  by  the  sheriff. 

W,  C.  Chase, 
By  Holmes  Conrad,  Attorney. 
July  90th,  iS9L 

2.  Order  for  Additional  Seeurlty. 

Form  No.  47  15. 

(Precedent  in  Rose  v.  Burr,  43  Neb.  360.) 
Lionel  C.  Burr, ) 

V.  >  Motion  for  additional  security  on  appeal  bond. 

Fefer  W.  Rose.  ) 

This  cause  now  comes  on  to  be  heard  on  the  motion  of  the  plain- 
tiff to  require  the  defendant  to  give  additional  security  on  the  appeal 
bond  herein,  and  after  due  consideration  the  court  sustains  said 
motion,  and  the  said  defendant  is  hereby  ordered  to  give  additional 
security  on  said  appeal  bond  within  twenty  days  from  this  date,  and 
that  in  default  thereof  this  action  will  stand  dismissed,  which  the 
said  defendant  duly  accepts. 

Form  No.  47x6. 

(Precedent  in  Collins  v.  Ball,  31  Hun  (N.  Y.)  188.) 

[(^Title  of  court  and  cause  and  usual  recitals. y] 

Ordered  that  the  plaintiff  and  appellant  herein  file  a  new  under- 
taking on  appeal  herein  and  serve  a  copy  of  the  same  as  required 
with  respect  to  the  original  undertaking  herein,  within  twenty  days 
after  the  service  of  a  copy  of  this  order,  and  if  appellant  fail  to  do 
so  within  said  twenty  days  that  the  judgment  in  said  action  be  exe- 
cuted as  if  no  undertaking  had  been  given  therein.  [(^Date  and  sig- 
nature,)^ 

XI.  UNDERTAKING  BT  RESPONDENT  TO  ENFORCE  JUDOHEHT 

DESPITE  APPEAL. 

1.  In  Actions  to  Recover  Honey- 
Form  No.  47x7. 

State  of  Minnesota, )  District  Court. 
County  of  Ramsey,    )  Second  Judicial  District. 
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JohnDoe^  plainti£f,  respond^At^ 

against 
Richard  Ro€^  defendant,. appellant. 

Know  all  men  by  these  presents,  that  we,  J^kn  Doi^  of  Ramsey 
county,  Minnesota,  as  principal,  anil  John  Pen  skud  Richard  Den^  of 
said  county  and  state,  as  sureties,  are  held  and  firmly  bound  unto 
Richard  Roe,  of  said  ^iimj^  county,  the  defendant  and  appellant  in 
the  above  entitled  action,  in  the  sum  of  /too  thousand  dollars,  lawful 
money  of  the  United  States,  to  be  paid  unto  the  said  Richard  Roe, 
his  heirs,  executors,  administrators  or  assigns,  for  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  SOth  day  of  October^  A.  D. 
i8P7. 

The  condition  of  this  obligation  is  such  that,  whereas,  the  said 
Richard  Roe  has  taken  an  appeal  to  the  Supreme  Court  of  the  state 
of  Minnesota,  from  a  judgment  rendered  against  him  and  in  favor  of 
^d  John  Doe  on  the  6th  day  of  October,  iSP7,  for  the  sum  of  one 
thousand  dollars,  in  the  above  entitled  action  arising  on  contract  for 
the  recovery  of  money  only,  and  has  duly  given  the  requisite  security 
to  stay  proceedings  therein. 

And  whereas,  the  said  John  Doe  desires  to  proceed  to  enforce  said 
judgment  notwithstanding  said  appeal  and  stay  of  proceedings; 

Now,  therefore,  if  said  judgment  is  reversed  or  modified  and  the 
respondent,  John  Doe,  shall  make  such  restitution  as  the  appellate 
court  directs,^  then  this  obligation  shall  be  void,  otherwise  of  force. 

John  Doe.  ^seal' 

John  Pen,  (seal^ 

Richard  Den,       (seal^ 
Signed,  sealed  and  delivered  in  presence  of 

Harvey  Pleming, 
Thomas  Young, 
■     (^Achnowledgment  and  Justification  of  sureties  and  approval, ) 

1.  Aetioni  of  CoatrMt  —  Minnesota, —  In  Ohio  the  condition  of  the  under- 

'This  bond  may  be  filed  upon  leave  of  taking  is  the  same  as  in  Nebraska^  and 

the  court  below,  obtained  upon  notice  the  proceeding  may  be  had  in  actions 

to    the    adverse    party,    which    leave  on  contract  for  the  payment  of  money 

should  be  granted  only  when  it  satis-  only,  or  in  action  for  injuries  to  the 

factorily  appears  to  the  court  that  the  person,  but  the  statute  does  not  apply 

appeal  was  taken  for  the  purpose  of  to  actions  for  libel,  slander,  malicious 

delay.     Minn.  Stat.  (1894),  §  614S.  prosecution,  false  imprisonment  or  as- 

This  proceeding  is  confined  to  actions  sault  and  battery.     Bates*  Anno.  Stat, 

arising  on  contract,  for  the  recovery  of  Ohio  (1897),  5  6722. 

money  only.    Minn.  Stat.  (1894),  §  6148.  In  Oregon  the  condition  of  the  under- 

In   Nebraska  the    undertaking   must  taking  is  the  same   as   in  Minnesota^ 

be  to  the  effect  that  if  the  judgment  be  and  the  statute  applies  to  all  actions 

reversed  or  modified  the  plaintiff  will  upon  contracts,     i  Hill's  Anno.  Laws 

make  full  restitution  to  the  defendant  Oreg.   (1892),  §  540.     See   Ah   Lep  v, 

of  the  money  by  him   received  under  Gong  Choy,  13  Oregon  429. 

the  judgment.  Neb.  Comp.  Stat.  (1897),  In  Wyoming  the  statute  is  the  same 

§  6186.  And  the  proceeding  is  confined  as  that  of  Ohio,  Wyo.  Rev.  Stat.  (1887), 

to  actions  arising  on  contract  for  the  §  3140. 

payment  of  monev  only.     Neb.  Comp.  In  South  Carolina  the  plaintiff  can- 

Stat.  (1897),  §  6186.  not  proceed  to  a  sale  of  the  defendant's 
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Form  No.  47 xS.' 

Justice^ s  Court  for  the  Precinct  of  -^— — . 
State  of  Oregon,  ) 

County  of  Multnomah.  ]  ^^' 

John  DoCy  plaintiff,      ) 

against  >•  Civil  Action  to  Recover  Money. 

Richard Do€y  defendant.  ) 

Whereas,  on  the  16th  day  of  Aprils  i8P7,  judgment  was  rendered 
in  the  above  entitled  action  against  the  said  Richard  Roe^  and  in 
favor  oi  John  Doe  for  the  sum  of  fifty  dollars; 

And  whereas  the  said  Richard  Roe  has  appealed  from  said  judgment 
and  given  a  proper  undertaking  to  stay  proceedings  thereon ; 

And  whereas  the  said  John  Doe  desires  to  enforce  such  judgment; 

Now,  therefore,  we,  John  Doe^  as  principal,  and  Harvey  Fleming  and 
Thomcu  Youngs  as  sureties,  undertake  that  if  the  judgment  be  changed 
or  modified  on  the  appeal,  the  said  John  Doe  will  make  such  restitu* 
tion  as  the  appellate  court  may  direct. 

Dated  this  lOih  day  of  Afay,  iS97.  (Signatures,) 

2.  In  Aetions  to  Reeover  Property.^ 

Fonn  No.  4719. 

(Commencing  as  in  Form  No,  Jfi62y  and  continuing  to  *. J  And  whereas 
%2xA  John  Doe  is  desirous  that  said  property  be  delivered  to  him 
according  to  the  order  and  judgment  of  said  court; 

property  after  service  of  notice  of  ap-  party  interested  in  the  compensation, 
peal  unless  he  gives  security  to  pay  all  conditioned  for  the  payment  of  such 
damages  which  the  defendant  may  sus-  compensation  us  may  be  finally  ad- 
tain  by  reason  of  such  sale  in  case  the  judged  in  the  case,  and  in  case  of  ap- 
judgment  is  reversed;  nor  may  he  pro-  peal  by  petitioner,  petitioner  sh^l 
ceed  to  sale  even  then  if  the  defendant  enter  into  like  bond  with  approved 
gives  sufficient  security  to  pay  the  judg-  surety.  Said  bond  shall  be  approved 
ment,  interest  and  all  costs  and  damages  by  the  judge  before  whom  the  proceed- 
in  case  the  judgment  is  affirmed.  S.  ing  is  had.  Starr  &  C.  Anno.  Stat. 
Car.  Code  Civ.  Proc.,  g  346.  (1896),  p.  1794,  par.  13. 

On  Appeal  from  Taxation  of  Oofti  in  1.  Appeal  from   Jnstloo.  —  In   Oregon 

Massachusetts  by  the  clerk  of  the  court,'  respondent  may  enforce  the  judgment, 

by  the  party  who  is  to  pay  the  same,  notwithstanding  appellant  has  given  an 

the  other  party  may  take  out  his  execu-  undertaking  to  stay  proceedings,  by  fiU 

tion  and  cause  it  to  be  satisfied,  pro-  ing  an  undertaking  with  one  or  more 

vided   he  first  gives    a  bond    to    the  sureties,  to  the  efifect  that  if  the  judg- 

adverse  party,  with    sufficient  surety  ment  be  changed  or  modified  on  appeal 

or  sureties,  to  be  approved  by  the  clerk,  he  will  make  such  restitution  as  the  ap- 

in  a  sum  equal  to  the  whole  amount  of  peUate  court  may  direct,  and  such  un- 

the  costs,   and  conditioned    to  repay  dertaking  may  be  taken  by  the  justice, 

such  part  of  the  costs  as  may  be  dis-  Hill's     Anno.     Laws    Oregon    (1892), 

allowed  on  appeal,  and  to  perform  such  g  2124. 

order  as  the  court  or  judge  may  make  This  section  dififers  from  that  applica* 

thereon.   Mass.  Pub.  Stat.  (1892),  g  26.  ble  to  courts  of  record  in  the  use  of 

In  Cases  of  Xmtnint  Domain  in ///»iM»V,  the  word  ** changed"  instead  of  the 

where  the  party  to  whom  damages  are  word   **  reversed.       See   Hill's  Anno, 

awarded  appeals,  the  petitioner  shall  Laws  Oregon  (1892),  g  540. 

have  the  right  to  enter  upon  the  use  of  8.  On  Appeal  frm  Jnstloo  to  tlio  Glxeiitt 

the  propertv  upon  entering  into  a  bond,  Court,  or  other  court  having  jurisdic- 

with  sufficient  surety,  payable  to  the  tion,  in  replevin,  appellee  may  file  with 
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Now,  therefore,  we,  John  Doe^  as  principal,  and  Harvey  Fleming  and 
Thomas  Youngs  as  sureties,  undertake  that  if  on  appeal  by  the  oppo- 
site party  the  judgment  shall  be  reversed  in  the  appellate  court,  as 
to  any  part  of  said  property  ordered  to  be  delivered  to  him,  the  said 
John  Doe  will  return  such  property,  or  so  much  thereof  as  shall  be 
adjudged  to  be  returned  to  the  appellant,  and  pay  any  judgment 
which  may  be  rendered  against  him  on  such  appeal,  and  abide  any 
other  order  or  judgment  of  the  appellate  court. 

John  Doe. 
Harvey  Fleming, 
Thomas  Young. 
(J'ustification  of  sureties  and  approval  of  Justice  as  in  Form  No,  ^662.) 

the  justice  a  written  undertaking, to  be  any  judgment  that  may  be  rendered 

executed  on  the  part  of  one  or  more  against  him  on  such  appeal,  and  abide 

sufficient  sureties,  to  the  effect  that  if,  any  other  order  or  judgment  of  the 

on  appeal  by  the  opposite  party,  the  appellate  court.      Upon   making  and 

judgment  shall  be  reversed  In  the  ap-  filing  such  undertaking  the  property 

pellate  court  as   to  any  part  of  said  shall  forthwith  be  delivered  according 

property  ordered   to  be    delivered  to  to  the  order  of  the  justice,  without  re- 

him,  he  will  return  such  property,  or  so  gard  to  the  appeal.    Sanb.  &  B.  Anno, 

much  thereof  as  shall  be  adjudged  to  Stat.  Wis.  (1889),  §  3759. 
be  returned  to  the  appellant,  and  pay 
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L  m  COHPLAIMT  01  DlCLAlAflOlf,  1018. 
1.  In  General^  1018. 
a.  In  Contucticuty  10 18. 
h.  In  Verm^nij  1019. 
»•  By  an  Executor  against  an  Administraiar^  10 19. 
••  By  the  Defendant  in  an  Action  in  the  County  Courts  1020. 
IL  THB  AKSWXR  with  COUVTBS  CLAK,  loai. 


cROM-ftEniRiifre] 

For  Forms  connected  with  the  action  of  Account,  see  the  title  A  CCO  UNTS 
AND  ACCOUNTING,  vol.  i,  p.  172. 

For  Forms  of  Defenses  available  in  an  action  of  Book  Debt,  see  the  vari- 
ous special  titles  in  this  work. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  THB  COHPLAINT  OR  DECLARATION. 

1.  In  General. 
m.  In  Conneetieut.' 

Pom  No.  4730. 

(Conn.  Prac.  Act  46.)* 

To  the  sheriff  of  the  county  of  Hartford,  his  deputy,  or  either  con- 
stable of  the  town  o{ Hartford  in  said  county  — Greeting: 
By  authority  of  the  state  of  Connecticut,  you  are  hereby  com- 
manded to  attach,  to  the  value  of  one  hundred  and  fifty  dollars,  the 
goods  or  estate  oi  John  Smith,  of  Windsor,  in  said  county,  and  him 
summon  to  appear  before  the  Court  of  Common  Fleets  to  be  held  at 
Hartford,  in  and  for  the  County  of  Hartford,  on  the  first  Monday  of 

1.  Xfttflrtd  in  Court  Doeket.  —  The  ac-  8.  Old   Vormt.  —  In  2   Rev.    Swift*s 

tion  for  book  debt  is  entered  in  the  court  Dig.  517,  the  declaration,  omitting  the 

docket.     Conn.  Gen.  Stat.  (1888),  g  1030.  formal  parts,  is  as  follows  ; 

Limitatioiiof  Aetion. — See  Conn.  Gen.  "  In  a  plea  that  to  the  plaintiff  the 

Stat.  (1888),  ^g  1371,  1372.  defendant  render  the  sum  ol  sixty  ^oX- 

J^hkin  with  Ammpiit.  —  Counts  in  lars,  which  to  the  plaintiff  the  defend- 

book   debt  and  assumpsit  can  not  be  ant  justly   owes   by  book,  to  balance 

joined.     Phelps  v.  Hurd,  31  Conn.  444.  book  accounts  as  by  the  plaintiff's  book, 

SzMution.  —  In    actions   for  a  book  ready  in  court  to  be  produced,  appears; 

debt,  where  a  judgment  shall  be  ren-  which  debt   the  defendant  has  never 

dered  upon  default,  an  execution  shall  paid,  though  often  requested  and  de- 

not  issue  until  the  plaintiff  shall  have  manded,  which  is  to  the  damage  of  the 

lodged  with  the  clerk  a  copy  of  his  plaintiff  seventy^five  dollars." 

account,  unless  the  court  shall  dispense  And  see  a  defective  form  in  Gaylord 

with  the  same.     Conn.  Gen.  Rules  Pr.  v.  Payne,  4  Conn.  190. 
(1879).  subd.  v.,  §  2. 

1018  Volume  3. 


4721.  BOOK  DEBT,  Vtl%. 

February^  i9S&y  then  and  there  to  an9#t*r  }inti» /akn  Aaj^j^ot  said  Ifari- 
Jord^  in  a  civil  actibn^  wherein  the  pl'aintlff  cdmplainfs  and  says: 

1.  On  February  Isf,  i879,  the  defendant  c^tnfedTthe  plaintiff  $100  by 
book)  to  balance  book  accounts. 

2.  Said  debt  remains  wholly  unpaid. 
The  plaintiff  claims  %120  daniages. 

[Samuel  Shorty  of  Windsor ^  is  recognized  in  %120  to  prosecute,  etc.] 
Of  this  writ,  with  your  doings  therieon,  make  due  return. 

Dated  2lX,  Hartford^  this day  oi  January^  iS80. 

Abraham  Kent^ 

Justice  of  the  Peace. 

b.  In  Vermont. 

Form  No.  473 X. 

(Vt.  Stat.  (1894),  p.  971,  No.  33.) » 

State  of  Vermont,      )  To  any  sheriff  or  constable  in  the  state,  or  to 
Orange  County,  ss.  J      James  Hunt^  art  indifferent  person,  Greeting: 

By  the  authority  of  the  state  of  Vermont^  you  are  hereby  com- 
manded to  attach  the  goods,  chattels  or  estate  of  Richard  Roe^  of 
Chelsea,  in  the  county  of  Orange^  to  the  value  of  one  hundred  and 
fifty  dollars,  and  htm  notify  thereof  according  to  law,  and  also  to 
notify  him  to  appear  before  the  county  court,  next  to  be  held  at  Chel- 
sea, within  and  for  said  county  of  Orange,  on  the  first  Tuesde^  of  June 
next;  and  also  to  notify  him  to  cause  his  appearance  to  bo  entered 
with  the  clerk  of  said  court,  on  or  before  the  expiration  of  forty- 
two  days  from  the  date  hereof,  then  and  there,  in  said  court,  to  answer 
to  John  Doe,  of  said  Chelsea*  in  a  plea  that  the  defendant  render  to 
the  plaintiff  the  sum  of  one  hundred  and  ten  dollars,  which  the  plaintiff 
says  is  justly  due  from  the  defendant  to  balance  book  accounts  be- 
tween them,  as  by  the  plaintiff's  original  book,  ready  to  be  produced 
in  court,  may  appear.  Now  the  plaintiff  says  that  the  defendant, 
though  often  requested,  has  ever  refused,  and  still  does  refuse,  to 
settle  and  adjust  the  account  of  the  plaintiff  or  to  pay  the  balance 
thereupon  due,  to  the  damage  of  the  plaintiff  one  hundred  and  fifty 
dollars,  for  the  recovery  of  which,  with  just  costs,  the  plaintiff  brings 
suit.  Fail  not,  but  service  and  return  make  within  twenty-one  days 
from  the  date  hereof. 

Dated  at  Chelsea,  in  the  county  of  Orange,  the  12th  day  of  April, 
A.  D.  i8c97. 

Cahin  Clarh,  Clerk. 

2.  By  an  Executor  agrainst  an  Administrator. 

Form  No.  4722. 

(2  Rev.  Swift's  Dig.  517.) 

(Commencing  as  in  Form  No,  1^121,  and  continuing  dewn  to  *)  in  a 
plea  that  to  the  plaintiff,  as  executor  of  the  last  will  and  testament 

1.  AtUehment  Writs. —  For  other  form»  of  attachment  writs  in  Vermont  con- 
sult the  title  Attachment,  etc.,  vol.  2,  Forms  Nos.  2821,  2822. 
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of  Samuel  Shorty  deceased,  the  defendant,  as  administrator  of  the 
estate  of  William  Wcsi^  deceased,  render  the  sum  of  one  hundred 
dollars,  which  to  the  said  Samuel  Shorty  at  his  death,  the  said  Will- 
iam Westy  justly  owed  by  book  to  balance  book  accounts,  as  by  the 
book  of  the  said  Samuel  Short,  ready  in  court  to  be  produced,  ap- 
pears; which  debt  neither  the  said  William  West,  in  his  life,  nor  the 
defendant,  since  his  decease,  has  ever  paid,  either  to  the  said  Samuel 
Short,  in  his  life,  or  to  the  plaintiff,  since  his  decease,  though  often 
requested  and  demanded,  which  is  to  the  damage  of  the  plaintiff,  as 
executor  as  aforesaid,  one  hundred  and  twenty  dollars  (concluding  as  in 
Form  No.  i721). 

8.  By  the  Defendant  in  an  Aetion  in  the  County  Court.^ 

Form  No.  4723. 
(Supp.  Aiken's  Prac.  F.  53.) 

John  Doe    )orange  CoMXiXj  Conn, 

Richl^dRoe.  \  ^'''^'^  ^^'"^^  ^«^^- 

And  now  the  said  Richard  Roe,  defendant  in  the  above  entitled 
suit,  comes  and,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  declares  against  the  said  John  Doe,  in  a  plea  that 
the  saidy^^;i  Doe  render  to  him,  the  saXd.  Richard  Roe,  in  the  sum  of 
forty  dollars,  which  the  said  Richard  Roe  saith  is  justly  due  from  the 
ssAd  John  Doe  to  balance  book  accounts  between  them,  as  by  the  said 
Richard  Roe* s  original  book,  ready  to  be  produced  in  court,  may  ap- 
pear. Now  the  said  Richard  Roe  saith,  that  the  said  John  Doe, 
though  often  requested,  hath  ever  refused,  and  still  doth  refuse,  to 
settle  and  adjust  the  account  of  the  said  Richard  Roe  or  to  pay  to  the 
said  Richard  Roe  the  balance  thereupon  due;  which  is  to  the  damage 
of  the  said  Richard  Roe,  dis  he  says,  in  the  sum  of  7^/^  dollars,  and 
which  sum  the  said  Richard  Roe  prays  may  be  offset  against  the  de- 
mand of  the  said /ohn Doe  in  his  said  suit  against  the  said  Richard 
Roe  mentioned  and  declared  upon. 

By  his  attorney,  Joseph  Story. 

1.  Otoitrmllj.  — If  the  defendant,  in  an  dismiss  such  declaration,  even  after 
action  in  the  county  court,  has  a  de-  judgment  to  account  is  rendered,  an 
mand  on  book  against  the  plaintiff,  such  auditor  appointed  and  the  case  con- 
defendant,  during  the  first  term  of  the  tinned.  Tobias  v.  McGregor,  19  Vt 
court  in  which  he  is  required  to  appear,  113. 

may  fiie  a  declaration  in  such  court  set-  Diipositioii  of  M^loal  Gaie.  —  For  the 

ting  forth  the  nature  of  such  demand,  proceedings    after    the   filinr   of  such 

which  shall  be  sufficient  notice  to  the  declaration  see  Vt.  Stat.  (1894)1  §§  1 170, 

adverse  party  to  appear  and  answer  11 71. 

thereto,  and  tne  same  proceedings  shall  Saenritj  foe  Oofti.  —  At   the   time  of 

be  had  thereon  as  if  the  action  on  book  filing  this  declaration    the    defendant 

had  been  commenced  in  the  usual  form,  must  give  security  to  the  adverse  party, 

Vt.  Stat.  (1894),  §  1 169.  by  way  of  recognizance  for  the  prose^ 

BuU  OoDstnud*  —  But  under  this  stat-  cution  thereof,  in  such  sum  as  the  court 

ate  the  defendant  cannot  file  a  declara-  directs.    Vt.  St.  (1894),  g  1172. 

tion  in  the  form  of  an  action  of  account.  For  forms  connect^  with  the  subject 

and  if  he  does  the  county  court  may  at  of  security  for  costs  consult  the  title 

a  subsequent  term  sustain  a  motion  to  Costs. 
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II.  THE  ANSWER  WITH  COUNTER  CLAIM. 

Form  No.  4724. 
John  Doe    \ 

vs.  V  Before  Abraham  Kent^  Esq.,  a  justice  of  the  peace. 

Richard  Roe,  ) 

ANSWER  AND  SET-OFF. 

I.  On  February Xy  i87Py  the  defendant  owed  the  plaintiff,  as  alleged 
in  his  complaint,  no  more  than  fifty  dollars. 

BY  WAY  OF  set-off: 

I.  On  January  1,  i87P,  one  Samuel  Short  sold  to  the  plaintiff  six 
barrels  oi  flour ^  of  the  value  of  sixty  dollars,  to  be  paid  for  seven  days 
thereafter. 

3.  On  January  5,  i87P,  said  Samuel  Short  signed  and  delivered  to 
the  defendant  a  written  assignment  of  the  debt  so  due  from  the  plain- 
tiff to  him. 

3.  Plaintiff  had  notice  of  said  assignment  before  the  commence- 
ment of  this  action. 

4.  Plaintiff  has  not  paid  the  same. 

Defendant  claims  sixty  dollars  damages,  or  so  much  thereof  as  may 
be  found  due  after  making  said  set-off. 

By  Jeremiah  Mason^  his  Attorney. 


BOOKS  AND  PAPERS. 

See  DISCOVERY  AND  INSPECTION. 
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Fmr  F^rm  0/  B^Oimty  Bmd  mud  Libd  tkire^  sac  t^  tiik  ADMI- 
JRALTY^  vol.  I,  pp«4>7-4>9;  omU^  p.  821. 


BOUNDARIES. 

By  W.  R.  BucKioifSTKR. 

L  COMMON-LAW  WRITS  AMD  DBRIVATiyE  PROCEEDINGS,  1023. 

1.   Writ  de  Rationabilibus  Dwists^  1033. 

a.  The  Writ,  1023. 

b.  The  Count,  1023. 

s.   Writ  de  Perambulati^ne  Fadenda,  1024. 
s.  Perambulation  Notice,  1024. 
4.  Processioning,  1025. 

a.  Application  to  Processioners,  1025. 

b.  Notice  by  Processioners  to  Adjoining  Owners,  1026. 

c.  Protest  against  Line  Pun  by  Processioners,  1026. 

IL  EQUITT  PEOCBSDINOS  TO  BnABUSH  BOmDARIES,  1027. 

1.  In  General,  1017. 
s.  In  Connecticut,  1028. 

a.  The  Complaint,  1028. 

b.  Report  of  Committee,  1029. 
s.  Of  Flats  and  Harbor  Lines,  1030. 

III.  SPECIAL  PROCEEDINGS,  103 1. 

1.  In  Court,  1 03 1. 

«.  Before  Commissioners,  1032. 

8.  Application  to  County  Surveyor,  1032. 

IV.  PROCEEDINGS  BETWEEN  STATES,  1033. 

1.   The  Bill,  1033. 

».  Consent  and  Order  for  Appointment  of  Commissioners^  1034. 

3.  Decree  Appointing  Commissioners  and  Ordering  Survey^  i^JS- 

4.  Decree  Confirming  Commissioners*  Report,  1036. 

V.  DEFACING  OR  REMOVING  BOUNDARIES,  1037. 

1.  In  Generaly  1037. 

a.  Criminal  Prosecution,  1037. 
i)  Indictment,  1037. 
2)  Criminal  Complaint,  1038. 

b.  Civil  Action  for  the  Penalty  for  Marking  a  Boundary 
Tree  upon  the  Land  of  Another,  1038. 

Of  a  Mineral  Claim,  1039. 
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CROflS-BKFISX^BNCE. 

For  Form  of  Notice  of  AppecU  from  the  Establishment  of  Boundaries  by  a 
County  Surveyor^  see  the  title  APPEALS^  vol.  i,  p.  976. 

L  COMMON-LAW  WRITS  AND  DERIYATIVE  PROCBBDINGS. 

1.  Writ  de  RationablllbuB  DiTisis.^ 

••  The  Writ. 

F^fV  He.  47'5- 
(FUzh.  N.  B.  is8  N.) 

The  ktn|;  to  the  sheriff  [of  Lincolnshire^  greeting] :  We  command 
jo'u,  that  justly  and  without  delay,  you  cause  reasonable  bounds  to 
be  set  between  the  land  of  Albert  of  Boxton  in  Cheltenham  and  the 
land  oi  Rupert  of  Ellingwood'in  Fensterbury^  as  there  ought  and  have 
been  used  to  be,  whereupon  he  the  said  Albert  complains,  that  the 
aforesaid  Rupert  draws  more  thereof  to  his  fee  than  belongs  to  him 
to  have,  [that  we  may  hear  no  more  clamour  thereupon  for  want  of 
rifirht.]  Witness  {Richard^  Lord  Gowan^  at  Westminster,  they^M  day 
oiMery  in  the  eignth  year  of  our  reign.] 

b.  TheCoant.* 

Form  No.  4726. 
(Piuh.  N.  B.  i«S  R.) 

And  the  same  Albert  now  comes  and  says,  that  whereas  reasonable 
and  right  bounds  ought  to  be  between  the  land  of  the  aforesaid 
Rupert  of  Ellingwood  in  Fensterbury  and  the  land  of  him  the  said 
Albert  in  Cheltenham^  the  bounds  aforesaid  beginning  towards  the 
North  in  a  certain  place  called  Druid  Oah^  and  so  directly  towards 
the  South  in  length  by  eighty  rods  unto  a  flat  stone^  beyond  which 
bounds  the  aforesaid  Rupert  ought  to  have  nothing  towards  the  West, 
he  the  said  Rupert^  beyond  the  bounds  aforesaid,  hath  drawn  to  his 
fee  in  Fensterbury  of  the  land  of  him  the  said  Albert^  three  hundred 
acres  of  moor  and  pasture,  etc.,  whereof  he  the  said  Albert  says  that 
one  William,  his  late  father,  was  seised  of  his  demesne  as  of  fee,  by 
divers  metes  and  bounds,  in  time  of  peace  in  the  time  of  the  late 

1.  The  writ  de  rationabilibus  divisis  note  to  Speer  v.  Crowter,  2  Meriv.  416, 

was  a  writ  of  right  which  lay  properly  note  b. 

where  two  claimants,  owning  adjacent        8.  The  plaintiff  made  his  plaint  be- 

tracts  of  land  separated  by  the  bound-  fore  the    sheriff    in   the   nature    of  a 

ary  between   two    towns  or  hamlets,  count.     If  the  defendant  contested  the 

could  not  agree  as  to  the  location  of  claim  merely  upon  the  town  boundary, 

such  boundary.     Fitzh.   N.  B.  128  M;  the  sheriff  proceeded   to    execute   the 

Reg.  Brev.   157^;    Bouv.  L.  Diet.  478;  writ.     If,  however,  the  plaintiff's  title 

3  Reeves*  Hist.  Eng.  L.  48;  i  Spence's  was  denied,  the  plaintiff  removed  the 

Eq.  Jur.  655.  cause  by  a  pone,  without  cause,  to  the. 

The  writ  in  its  Latin  form  ma^  be  grand  assize.     Fitzh.  N.  B.  133  P.  Q. 
found    in  Reg.  Brev.  157^.  and   in   a 

1098  Volume  3. 


4727,  BOUNDARIES.  4728. 

}L\Ti%  Henry  VI.  bjr  taking  the  profits  thereof  to  the  value  of  J^BO^  and 
that  such  is  his  nght,  he  offers  to  maintain,  etc. 

2.  Writ  de  Perambulatlone  Faclenda.^ 

Form  No.  4727.1 
(Fttzh.  N.  B.  Z33  E.) 

The  king  to  the  sheriff  of  Surrey^  greeting :  We  command  you, 
that  taking  with  you  twelve  discrete  and  lawful  knights  in  your 
county,  you  go  in  your  own  person  to  the  land  of  Alfred  Ditton^ 
Lord  of  Imworthy  in  the  manor  of  Imworth^  and  the  land  of  Robert 
Taylor^  Lord  of  Weston^  in  the  manor  of  Westatiy  and  by  their  oath 
cause  to  be  made  a  perambulation  between  the  land  of  him  the  said 
Alfred^  in  the  manor  of  Imworthy  and  the  land  of  him  the  said 
Robert^  in  the  manor  of  Weston^  so  that  the  perambulation  be  made 
by  certain  metes  and  divisions;  because  the  aforesaid  Albert  and 
Robert  have  put  themselves  before  us  upon  that  perambulation,  and 
make  known  to  our  justices  at  Westminster,  on  the  morrow  after  All 
SoulSy  or  to  the  justices  at  the  next  assise  holden  within  the  county 
of  Surrey^  under  your  seal  and  the  seals  of  four  lawful  knights  of 
those  who  were  present  at  that  perambulation,  by  what  metes  and 
divisions  that  perambulation  was  made.  And  have  there  the  names 
of  the  knights  and  this  writ.  Witness  Richard^  Lord  Gowan^  at 
Westminster,  thi^  fifth  day  of  May  in  the  eighth  year  of  our  reign. 

8.  Perambulation  Notice.' 

Form  No.  4728. 

The  Selectmen  of  the  town  of  Westford  to  the  Selectmen  of  the 
town  of  Chelmsford : 

1.  The  writ  de  perambulatlone  fa-  In  Connecticut,  Maine  and  Massa- 

cienda  was  a  writ,  issuing  upon  con-  chusetts  a  perambulation   is   reauired 

sent  of  both  the  parties,  for  setting  In  once  In  every  five  years;  in  New  Hamp- 

certainty  the  boundaries  between  two  shire,  once  in  every  seven  years, 

towns  or  lordships.     Fiuh.  N.  B.  133  **AP«raiiLbulation,  or,  as  it  might  be 

D;    134  A,   B,  C;    Reg.    Brev.    157^.  more  correctly  called,  a  circumambula- 

The  Latin  form  of  the  writ  and   the  tion,  is  the  custom  of  going  round  the 

limitations  upon  its  use  may  be  found  boundaries  of  a  manor  or  parish,  with 

in  a  note  to  Speer  v.  Crowter,  a  Meriv.  witnesses,  to  determine  and   preserve 

416,  note  b.    The  writ  has  never  been  recollection  of  its  extent,  and   to  see 

used  in  the  United  States,  but  a  similar  that  no  encroachments  have  been  made 

mode  of  fixing  boundaries  of  towns  by  upon  it,  and  that  the  landmarks  have 

perambulation  exists  in  four  of  the  New  not  been  taken  away.     It  is  a  proceed- 

England  states,    i  Gr.  Evid.  %  146,  note.  Ing  commonly  regulated  by  the  steward. 

See  in/ray  Form  No.  4728,  and  notes.  who  takes  with  him  a  few   men   and 

9.  Cann£cticHt.  —  Gen.    Stat.    (1888),  several  boys,  who  are  required  to  par- 

g  183.  ticularly  observe  the   boundary   Imes 

Maine,  —  Rev.  Sut.  (1883),  c.  3,  S  65.  traced  out,  and  thereby  qualify  them- 

Massachusetts,  —  Pub.    Stat.    (x88a),  selves  for  witnesses  in  the  event  of  any 

c.  27,  §§  3,  4.  dispute  about  the  landmarks  or  extent 

New  Hampshire,  —  Pub.  Stat.  (1891),  of  the  manor,   at  a  future   day.     In 

c  52,  §  4.  order  that  they  may  not  forget  the  lines 
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Take  notice^  that  on  Wednesday,  the  eleventh  day  of  May,  i8P7,  at 
eight  o'clock  in  the  forenoon,  the  selectmen  ?  of  the  town  of  West- 
ford,  in  accordance  with  a  resolution  of  the  Board,  will  be  present 
by  a  certain  granite  post  set  at  the  westerly  end  of  the  boundary 
between  the  towns  of  Westford  and  Chelmsford  at  the  last  official 
perambulation,  then  and  there  to  make  in  co-operation  with  the 
selectmen  of  the  town  of  Chelmsford  a  perambulation,  as  required 
by  and  according  to  law,  of  the  boundary  ^  between  the  towns  of 
Westford  ^.n^  Chelmsford. 

The  Board  of  Selectmen  of  the  town  of  Westford 

per  Hezekiah  Habbubkuk,  Clerk. : 

To  the  Selectmen  of  the  town  of  Chelmsford. 

Dated  May  1st,  i8P7. 

4.  Processioning. 

a.  Applieation  to  Proeessionen.* 
Form  No.  4729. 

To  the  Processioners  for  the militia  district  in  the  county  of 

Jones: 

and  marks  of  separation,  they  *  take  New  Hampshire.  —  Pub.  Stat.  (1891), 
pains'  at  almost  every  turning.     For  c.  52,  §4.     If  the  two  towns  were  in- 
instance,  if  the  boundary  be  a  stream,  corporated  on  the  same  day,  the  town 
one  of  the  boys  is  tossed  into  it;  if  a  which  pays  the  largest  amount  of  pub- 
broad  ditch,  the  boys  are  offered  money  lie  taxes  is  obliged  to  give  the  notice^ 
to  jump  over  it,  in  which,-of  course,  they  In- Connecticut  sin  days' notice  is  re- 
fail,  and   pitch   into  the   mud,  where  quired;  in   Maine,   Massachusetts  and 
they  stick  as  firmly  as  if  they  had  been  New   Hampshire,    ten    days'.     Notice 
rooted  there  for  the  season;  if  a  hedge,  must  in  all  cases  be  in  writing, 
a  sapling  is  cut  out  of  it,  and  used  in  But  a  petition  by  a  town  to  a  court  to 
afflicting  that  part  of  their  bodies  on  perambulate  and  establish  a  line  be- 
which  they  rest  in  the  position  between  tween  that  town  and  another  does  not 
standing  and  lying;  if  a  wall,  they  are  require  notice  to  any  party  except  the 
to  have  a  race  on  the  top  of  it,  when,  opposing  town.     Boscawen  v.  Cahter- 
in  trying  to  pass  each  other,  they  fall  bury,  23  N.  H.  188. 
over  on  each  side  —  some  descending  9.  I nC47»»^r/tV»/ the  perambulation  is 
perhaps  into  the  still  Stygian  waters  of  made  not  by  the  selectmen,  but  by  two 
a  ditch,  and  others  thrusting  the  *  hu-  or  more  persons  appointed   by  them, 
man  face  divine'  into  a  bed  of  nettles;  The  notice  should  be  made  to  read  ac- 
if  the  boundary  be  a  sunny  bank,  they  cordingly.     Gen.  Stat.  (1888),  §  183.  . 
sit  down  upon  it,   and  get  a  treat  of  In  Massachusetts  the  statute  provides 
beer  and  bread  and  cheese,  and  perhaps  that  only  two  of  the  selectmen  of  each 
a  glass  of  spirits.    In  years  after,  when  town  are  necessary,  and  in  both  Massa- 
the  boys  have  become  men,  they  would  chusetts  and  New  Hampshire  substi- 
remember  the  brook  by  the   wetting  tutes  may  be  appointed  in  writing. 
they  had  in  it,  the  wall  by  the  muddy  In  Maine  the  assessors  of  organized 
ditch  or  bed  of  nettles,  the  hedge  by  plantations    are    under    obligation  to 
the  flogging,  and  the  sunny  bank  by  make  perambulation.     Small  v,    Luf- 
the    good    cheer    enjoyed    upon    it."*  kin,  56  Me.  30. 
Hone's  Year  Book,  p.  589.  8.  The  toWns  cannot  alter  a  bound- 

1.  Notice  of  time  and  place  of  meet-  ary   line   between   them  by  perambu- 

ing  for  perambulation  is  to  be  given  by  lation.     Putnam  v.  Bond,  100  Mass.  62; 

the  selectmen  of  the  town  first  incor-  Gorrill  v.  Whittier,  3  N.  H.  365. 

porated.  4.    Georgia. — Code    (1895),    vol.    ft, 

Maine.  —  Rev.  Stat.  (1883),  c.  3,  §  65.  §  3244.     See  also  Barb.  &  C.  Stat.  »Ky. 

Massachusetts.  —  Pub.    Stat.    (1882),  (1894),  §  3367.     Under  this  sitatute  the 

c.  27,  §  4.  applicant  must  produce  his  title  papers. 
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The  application  kA  John  Doe  respectfully  shows: 

I.  That  he  is  the  owner  of  a  certain  tract  of  land  situated  partly  in 

the militia  district  in  the  county  oi  Jones  near  the  village  of 

Five  Points^  and  that  the  remainder  of  his  said  tract  lies  within  the 
militia  district  adjoining. 

II.  That  the  boundaries  and  limits  of  his  said  tract  as  set  forth  in 
the  deed  by  which  your  applicant  holds,  are  as  follows:  (Describe,) 

III.  That  your  applicant  desires  the  line  around  his  entire  tract  ^ 
to  be  surveyed  and  marked  anew. 

Wherefore  your  applicant  applies  and  requests  the  appointment  of 
a  day  when  the  processioners,  or  a  majority  of  them,  with  the  county 
surveyor,  will  trace  and  mark  the  said  lines. 

John  Doe. 

b.  Motiae  by  Pro6ai8lo&«n  to  AilJoinliig  Ownen.' 

Form  No.  4730. 

Take  notice  that  upon  the  application  of  John  Doe^  filed  with  us 
on  the  ^rx/ day  of  September^  i8di?,  the  undersigned,  the  processioners 

of    the    militia   district  in  the    county  of  Jones^  on    the 

twentieth  day  of  September^  iZ96y  will,  with  the  county  surveyor, 
survey,  trace  and  mark  the  lines  around  the  tract  of  land  belong- 
ing to  the  said  John  Doe  and  lying  in    part  within  the  

militia  district  aK>resaid  and  bounded  and  described  in  the  deed 
under  which  ^A  John  Doe  holds,  as  follows:  {Describe);  to  which 
said  tract  of  land  you  are  reported  to  own  a  tract  of  land  adjoining. 

Samuel  Short, 
William  West, 
John  Fen, 
James  Fen, 
Richard  Den, 

Processioners  for  the Militia  District 

To  Richard  Roe, 

Dated  September  9th,  iS9e.^ 

e.  Protest  Against  line  Ron  by  Proeesslonen.* 

Form  No.  4731. 

To  the  Processioners  of  the  ——  militia  district,  county  of  Jones: 
Take  notice  that  whereas  on  the  twentieth  day  of  September,  iS96, 

1.  The  line  aroand  the  entire  tract  factory  evidence  of  the  service  of  nodce 

must  be  marked.    Watson  v.  Bishop,  Is  produced  to  them. 

69  Ga.  51;  Mardn  v.  Cauthon,  77  Ga.  S.  The  period  of  notice  is  ten  dayi, 

491.     But    where    on    appeal    to    the  and  the  notice  must  be  in  wrldng.   Ga. 

superior  court  the  issue  is  made  by  and  Code  (1895),  vol.  s,  §  3244. 

tried  as  to  a  single  line,  which  was  in'  4.  The  protest  must  be  filed  with  the 

fact  the  only  line  marked,  the  losing  processioners  within  thirty  days  after 

party  cannot  after  verdict   raise    the  the  running  and  marking  of  the  lines, 

point  that  the  lines  around  the  entire  It  must  specify  the  lines  objected  to 

tract  were    not  marked.    Rattaree  v,  and  the  true  lines  as  claimed  by  the 

Morrow,  71  Ga.  538.  party  protesting.     The  protest  is  tried 

S.  Georgia.  —  Code   (189$),  vol.  2,  %  In   the  superior  court  of  the   county 

3244.     llie    processioners    must   not  where  the  disputed  line  lies.    Ga.  Code 

proceed  to  mark  the  lines  until  satis-  (1895),  vol.  s,  g  3249. 
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in  compliance  with  the  application  of  John  Doe^  the  processioning  of 
his  certain  tract  of  land  lying  in  part  within  the  militia  dis- 
trict, was  had,  and  whereas  at  that  processioning  certain  lines  between 
the  tract  of  the  said  John  Doe  and  the  adjoining  tract  of  Richard  Roe 
were  run  and  marked  as  follows:  {Describe)^  and  whereas  said  Richard 
Roe^  the  undersigned,  claims  that  the  true  lines  pretended  to  be  run 
and  marked  as  above  are  as  follows:  {Describe),  Therefore,  the  said 
Richard  Roe  protests  against  the  running  and  marking  of  the  lines 
above  specified  and  claims  that  they  should  have  been  run  as  above 
set  forth  by  him.  Richard  Roe, 
Dated  September  26th,  iZ96. 

II.  EQUITT  PROCEEDINGS  TO  ESTABLISH  BOUNDARIES. 

1.  In  GeneraL 

Form  No.  4732.> 

In  the  Superior  Court  for  the  County  of  Napa,  State  of  California. 

John  Doe,  plaintiff,         ^ 

against  I       Complaint  for  Determination  of 

Richard  Roe,  John  Fen  and  j  Boundaries. 

Richard  Den,  defendants.  J 

John  Doe,  plaintiff  in  the  above  entitled  action,  complains  of  the 
above  named  defendants  and  for  cause  of  action  alleges: 

I.  That  the  ^WxnXX^  2Sl&  Richard  Roe,  John  Fen  dind  Richard  Den, 
the  defendants  herein,  are  the  owners  in  severalty  of  a  certain  tract 
of  land  in  the  town  of  CcUistoga,  county  of  Napa.  That  all  the 
respective  subdivisions  of  said  tract  are  owned  by  the  said  plaintiff 
and  said  defendants,  and  are  as  follows:  {Describe.) 

II. « That  the  boundaries  of  said  tract,  through  the  lapse  of  time, 
carelessness  of  the  occupants,  and  the  absence  of  natural  monuments, 
have  become  confused  and  uncertain. 

III.  That  the  external  lines  of  the  entire  tract  and  those  describing 
the  several  subdivisions  of  it  have  been  obliterated  so  that  no  one  of 
the  defendants  is  occupying  according  to  the  original  boundaries  of 
his  claim,  and  by  reason  of  this  state  of  affairs,  the  defendants, 
Richard  Roe  and  John  Fen,  whose  subdivisions  of  the  tract  are 
adjacent  to  that  of  the  plaintiff,  are  encroaching  upon  the  plaintiff's 
land. 

IV.  That  the  plaintiff  and  all  of  the  parties  defendant  are  equally 
interested  in  having,  said  boundaries  determined  in  one  action  in 
order  to  avoid  a  multiplicity  of  suits  ^  at  law,  which  would  necessarily 

1.  This  form  is  adapted  from  Beatty  Va.  350.     But  where  it  is  shown  that  by 

V,  Dixon,  56  Cal.  619.  the  proceedings  in  equity  a  multiplicity 

9.  Equity  has  no  jurisdiction  to  run  of  actions  at  law  will  be  prevented  and 
boundaries  unless  some  equity  is  super-  that  * '  the  boundaries  have  become  con- 
induced  by  act  of  the  parties.  Wolcott  fused  by  lapse  of  time,  accident  or 
V.  Robbins,  26  Conn.  236;  Morris's  Ap-  mistake,"  the  case  is  properly  within 
peal,  64  Pa.  St.  280;  Western  Min.,etc.,  the  jurisdiction  of  equity.  Beatty  v. 
Co.  V,  Virginia  Cannel  Coal  Co.,  zo  W.  Dizon,  56  Cal.  619. 
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have   to  be  resorted  to  if  the  relief  prayed  for  in  this  action  be 
denied. 

Wherefore  the  plaintiff  prays  that  this  court  may  determine  the 
external  boundaries  of  said  entire  tract  and  the  boundaries  of  the 
respective  subdivisions  thereof. 

John  Doe, 

{Verification.) 

2.  In  Conneetieut.^ 
a.  The  Complaint. 

Form  No.  4733. 

{Commencement  of  writ,)    The  plaintifif  complains  and  says: 

I.  That  he  is  the  owner  in  fee  of  a  certain  tract  of  land  in  the  town 
of  Wethersfieidy  County  of  Hartford^  bounded  and  described  as  fol- 
lows: (Describe.) 

II.  That  Richard  Roe  is  the  owner  in  fee  of  another  certain  tract 
of  land  in  said  town  and  county  adjoining  said  tract  of  the  plaintiff, 
and  bounded  and  described  as  follows:  {Describe,) 

III.  That  \ht  fence  above  mentioned  in  the  description  of  the  sev- 
eral premises  of  the  plaintiff  and  Richard  Roe  fell  out  of  repair  and 
was  removed  by  said  Richard  Roe  ^  upwards  of  twenty-five  years  before 
the  beginning  of  this  suit,  and  the  location  of  said  fence  or  boundary 
has  since  become  wholly  lost  and  uncertain,^  and  the  plaintiff  and 

1.  Conn.  Gen.  Stat.  (1888),  §  3975.  dentally,    in    furtherance    of   another 

This  statute  extends  to  jurisdiction  of  equity.    Controversies  not  representing 

equity  over  lost  and  uncertain  bounda-  any  peculiar  equity,   like  the  one  in 

ries,  even  to  cases  in  which  there  is  an  question,  have  been  left  to  be  settled 

adequate  remedy  at  law.     ** '  The  issu-  by  proceedings  at  law.     But  where,  un- 

ing  of  commissions  to  ascertain  bound-  der  the  limitations  established  by  the 

aries,'  says  Judge  Story,  (i  Eq.  Jur.,  g  decisions,  the  jurisdiction  of  equity  at- 

610,)  *  is  certainly  a  very  ancient  branch  tached,  the  proceedings  were  substan- 

of  equity  jurisprudence;' and  there  can  tialiy  like  those  provided  for  in   this 

be  no  doubt  that  our  statute  conferring  statute,  and  in  effect  it  is  nothing  more 

equity  jurisdiction   upon  the  superior  than  an  extension  of  jurisdiction  to  a 

court.  (Kev.  Stat.,  tit.  5,  §  20,)  is  broad  class  of    cases    not    before   embraced 

enough  to  embrace  that  branch,  as  well  within  that  jurisdiction,  because  there 

as  every  other.     But  that  branch  of  was  remedy  at  law.'*     Perry  v.  Pratt, 

equity*  jurisdiction  was  necessarily  lim-  31  Conn.  440. 

ited  m  extent  by  the  rule  that  equity  9.  An  allegation  that  the  tracts  of 
will  not  interfere  where  there  is  ade-  land  '*  were  for  a  considerable  distance 
quate  remedy  at  law.  It  is  limited  separated  by  a  small  creek  running 
therefore  by  a  course  of  decisions  to  across  the  beach  and  emptying  into  the 
cases  where  there  is  some  peculiar  sea;  that  by  the  force  of  the  sea  pro- 
equity  attached  to  the  controversy  re-  duced  by  violent  storms  and  extraor- 
specting  the  lost  bounds,  arising  out  of  dinary  tides,  and  by  other  natural 
the  fraudulent  or  negligent  misconduct  causes,  the  course  and  direction  of  the 
of  the  respondent,  where  it  is  his  duty  creek  across  the  beach,  and  the  beach 
to  preserve  or  protect  the  boundaries,  itself,  had  changed  so  as  to  wholly 
and  they  cannot  otherwise  be  found  or  efface  and  render  uncertain  the  bound- 
restorea;  to  cases  where  a  resort  to  ary  line  between  the  petitioner's  and 
eauity  is  necessary  to  prevent  a  multi-  respondent's  lands,"  is  a  sufficient 
plicity  of  suits;  and  to  cases  where  the  allegation  that  the  boundary  is  lost, 
power  is    necessarily  exercised,   inci-  Perry  v.  Pratt,  31  Conn.  435. 
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said  Richard  Roe  cannot  agree  where  said  boundary  truly  is,  and  can- 
not agree  to  establish  and  determine  the  same. 

And  the  plaintiff  claims  and  prays  that  the  honorable  the  Superior 
Court  for  the  coiinty  of  Hartford  may  order  such  lost  and  uncertain 
bound  to  be  erected  and  established,  and  may  appoint  a  committee 
of  not  more  than  three  disinterested  freeholders  of  this  state  for  that 
purpose,  as  by  statute  provided.     {Conclusion  of  writ) 


b.  Report  of  Committee^ 

FonnNo.  4734. 

(Precedent  in  Post  v.  Williams,  33  Conn.  Z47.) 

[To  the  Honorable  the  Superior  Court  for  the  County  of  Middle* 
seXf  now  in  session  at  Middletown  in  said  county  at  its  term  com- 
mencing the  third  Tuesday  of  December^  iSSd.  JohnDoe^  Richard Roe^ 
and  John  Fen^  freeholders  of  this  state,  being  the  committee  ap- 
pointed by  decree  of  this  Court  dated  the  fifteenth  day  of  October^ 
iS65,  made  upon  the  petition  ^  of  William  H.  Posty  having  made  due 
inspection  and  investigation  according  to  law,  respectfully  report  J  ^ 
that  the  said  William  H,  Post  owns  the  tract  of  land  described  m 
said  petition  as  therein  alleged,  and  that  the  said  Deborah  Williams 
owns  the  tract  of  land  described  in  said  petition  as  therein  alleged; 
and  that  the  bounds  of  said  lands  and  the  boundary  line  between 
them  have  become  obscure  and  lost,  and  that  the  petitioner  and 
respondents  cannot  agree  to  establish  said  bounds  and  boundary  line. 
Your  committee  therefore  have  erected  and  established  said  lost  and 
uncertain  bounds  and  boundary  line  between  said  premises  as  fol- 
lows, to  wit:  that  the  board  fence  built  by  the  petitioner,  as  it  now 
stands,  leading  from  the  land  of  Judah  Simmons^  to  the  meadow  be- 
tween said  parties,  is  the  true  boundary  line  between  the  said  prem- 
ises on  the  upland,  and  that  the  stone  wall  on  the  meadow  going 
down  to  high  water  mark,  being  a  continuation  of  said  board  fence,  is 
the  true  boundary  line  between  said  premises  on  the  meadow  land. 

[Dated  at  Middletown^  December  the  twenty-eighth^  1S6S. 

John  Doe       \ 
Richard  Roe  >  Committee.]' 

John  Fen      ) 

■ 

The  question  of  whether  in  fact  there  necessary  nor  proper.  Post  v,  Will- 
is a  lost  and  uncertain  boundary  may  iams,  33  Conn.  154. 
be  referred  to  a  committee,  and  need  9.  The  application  is  now  called  a 
not  be  determined  by  the  court  at  the  complaint  instead  of  a  petition  and 
preliminary  hearing  upon  the  petition,  should  be  so  described.  Conn.  Gen. 
West  Hartford  Ecclesiastical  Soc.  r.  Stat.  (1888),  §  2975. 
First  Baptist  Church,  35  Conn.  117.  8.  The  words  and  figures  enclosed  in 

1.  The   report  need  cover  only  the  [  ]  will  not  be  found  in  the  reported 

facts   put  in   issue  by  the  plea.    The  case,  but  have  been  added  to  render  the 

recapitulation  of  the  evidence  is  neither  form  complete. 
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8.  Of  Flats  and  Harbor  Unts.^ 

Form  No.  4735. 
(Precedent  in  Aborn  v.  Smith,  zz  R.  I.  594.) 

\(Comnuncemerti  and  formal  parts  ofMU,)^ 

{Statement  of  trcuts  and  titles  of  complainants  and  defendants^  that 
each  of  said  estates  of  your  orators  and  said  defendants  consists 
partly  of  upland  and  partly  of  river  flats,  flowed  by  tide  water,  lying 
between  the  original  high  water  line  of  said  river  and  the  harbor  line 
thereof  as  there  established,  and  that  the  dividing  or  boundary  line 
of  said  estates  between  said  original  high  water  line  and  said  harbor 
line  has  become,  and  is,  obscure  and  uncertain,  the  land  on  either 
side  of  the  same  having  been  already  in  part  filled  in  and  reclaimed 

That  said  defendants  have  already  to  some  extent  filled  in  said 
river  flats  over  said  dividing  or  boundary  line  as  your  orators  claim 
and  aver  the  same  to  be,  and  thereby  have  encroached  upon  your 
orators'  river  flats  and  front,  and  threaten  to  continue  such  filling 
and  still  further  to  fill  and  encroach  upon  your  orators'  said  estate, 
and  thereby  still  further  to  confuse  and  obscure  said  dividing  and 
boundary  line  between  your  orators'  and  said  defendants'  said  river 
flats  and  fronts  and  estates,  and  are  also  proceeding  to  fill  in  their 
own  river  front,  thereby  obliterating  and  rendering  it  more  difli- 
cult  to  ascertain  said  original  shore  line  by  which,  or  by  reference  to 
which,  said  dividing  or  boundary  line  of  your  orators'  estate  and 
river  front  aforesaid  should  be  and  is  to  be,  as  your  orators  claim,  to 
a  greater  or  less  extent  determined. 

[Wherefore  your  orators  pray  that  this  Court  may  fix  and  deter- 
mine the  boundary  lines  between  the  several  estates  aforesaid  of  your 
orators  and  the  estate  of  the  respondents  aforesaid,  and  that  the 
respondents  may  be  enjoined  from  encroaching  upon  the  aforemen- 
tioned water  front  of  your  orators  by  filling  in  said  tide  covered 
flats,  and  for  such  other  and  further  relief  as  under  the  circumstances 
of  the  case  shall  to  the  Court  seem  fit  and  proper. 

{Signature,>^ 
Form  No.  4736.* 

To  the  honorable  the  Justices  of  the  Supreme  Judicial  Court,  to  be 

holden  at  Salem^  within  and  for  the  County  of  Essex  on  the  first 

Tuesday  of  November^  A.  D.  i8tfP. 

Respectfully  show  Stephen  N,  Breeds  Henry  J.  Things  of  Lynn  in 

said  county,  and   William  D,  Rowe^  Joseph  Blaney^   of  Swampscott 

in  said  county,  Peter  M.  Neal  and  NehemiaJi  Lee^  of  said  Lynn^  that  the 

said  Stephen  N,  Breed  is  seised  of  a  certain  parcel  of  land  and  flats 

situate  on  and  in  Lynn  Harbor  in  Lynn  aforesaid  and  bounded  as 

follows,  viz:  northerly  on  Broad  Street  one  hundred  and  eighty-five 

1.  A  bill  in  equity  lies  because  tres-  the  formal  parts  of  a  bill  in  equity  in 

pass  and  ejectment  are  not  applicable  Rhode  Island  see  ante^  Form  No.  4279. 
to  tidal  water  fronts  or  flats.     Aborn        8.  Massachusetts,  —  Pub.  Stat.  (18S2), 

Sf.  Smith,  II  R.  I.  595.  c.  177.     This  pedtion  is    taken    from 

9.  Only  the  charging  part  of  the  bill  the  original  papers  in  Breed  v.  Breed, 

is  given  in  the  reported  case  and  the  1x7  Mass.  593. 
prayer  for  relief  has  been  added.    For 
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feet,  easterly  by  Beach  Street  six  hundred  andfcurUen  feet  and  nine 
inches,  southerly  on  land  of  Joseph  Breed  2d  and  the  sea,  and  west- 
erly on  land  of  James  Laruton  and  the  sea,  with  the  buildings, 
wharves  and  other  structures  thereon,  and  also  of  the  fiats  adjacent 
and  belonging  thereto  and  all  privileges  and  appurtenances  thereto 
appertaining. 

And  your  petitioners  further  show  that  said  Henry  J,  Thing  ^nd 
William  D.  Rowe  are  seised  in  fee  simple  of  a  certain  piece  of  land  on 
and  in  said  Lynn  Harbor^  bounded  and  described  as  follows  :  {Here  the 
tract  was  described  in  a  similar  fashion  to  the  preceding  paragraph,) 

And  your  petitioners  further  show  that  said  Joseph  Blaney  and 
Henry  J  Thing  are  seised  {Continue  as  above,) 

And  your  petitioners  further  show  that  Peter  M.  Need  and 
Hehemiah  Lee  are  seised  {Continue  as  above?) 

And  your  petitioners  further  show  that  Peter  M,  Neal  is  seised 
{Continue  as  above.) 

And  your  petitioners  further  show  that  said  Lynn  Harbor  is  deep 
and  circular  in  form,  the  flats  whereof  are  covered  by  high  water, 
and  that  the  owners  of  the  land  abutting  upon  said  harbor  and  the 
flats  adjacent  and  belonging  thereto  are,  so  far  as  the  owners 
thereof  are  known  to  your  petitioners,  as  follows,  viz:  John  P, 
Woodbury^  Philo  Cliff ora^  Jacob  Chase^  George  W,  Flanders^  heirs  of 
Alonzo  LewiSy  Isaac  H  Estes^  Patrick  Lennox^  James  Carraher^  J 
Hurley^  M,  Hurley^  Joseph  Breed  2d^  James  Lannon^  John  Ploof 
the  city  of  Lynn,  James  N,  Buffum,  T.  G.  Blethen,  William  N,  Breed, 
Joseph  B,  Lamper,  Henry  Breed. 

And  your  petitioners  further  show  that  they  cannot  possess, 
occupy  and  improve  the  flats  above  described  as  belonging  to  them 
respectively,  while  their  ownership  respectively  in  the  same  and  the 
boundaries  thereof  are  not  settled  and  determined. 

Wherefore  they  pray  that  notice  may  be  issued  in  due  form  of  law 
to  the  parties  above  named  and  all  parties  and  persons  interested, 
and  that  their  ownership  in  said  flats  respectively  and  the  boundaries 
thereof  may  be  settled  and  determined  according  to  law.  And  as  in 
duty  bound  your  petitioners  will  ever  pray. 

Stephen  N,  Breed. 
Henry  J,  Thing, 
Wm,  D,  Rowe,  Jr. 
Joseph  Blaney, 
P,  M,  Neal. 
Nehemiah  Lee. 

IIL  SPECIAL  PROCEEDINGS. 

1.  In  Court. 

Form  No.  4737.' 
To  the  Honorable  the  Justices  of  the  Superior  Court  for  the  county 
of  Kent : 
The  application  oi  John  Doe  respectfully  shows  that  he  is  the  occu- 

1.  Delaware,  —  Laws  (1S93),  p.  478,  and  the  notice  posted  at  the  county 
g  3.  Three  months'  notice  of  this  appli-  court-house  door  and  at  five  public 
cation  must  be  given  by  the  applicant    places  in  the  hundred  where  the  land 
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pant  of  a  certain  tract  of  land  in  West  Dover  hundred,  county  of 
Kent^  and  has  possession  thereof  of  a  certain  term  of  years  therein, 
of  which  more  tlian  fifteen  years  have  not  yet  expired;  XhzX,  Richard 
Roe^  Samuel  Short  and  William  West  are  seised  in  fee  of  certain  tracts 
of  land  in  said  hundred  and  county,  adjoining  the  aforementioned 
tract  of  the  applicant;  that  the  bounds  and  limits  of  said  tract  of 
the  applicant,  between  that  tract  and  the  tracts  of  the  persons  afore- 
mentioned, are  in  part  unknown  and  in  part  in  danger  of  being  lost 
by  reason  of  the  decay  and  removal  of  natural  monuments  thereon; 
that  your  applicant  and  the  persons  aforementioned  are  wholly 
unable  to  agree  upon  the  location  of  said  bounds  or  to  determine 
the  same.  Wherefore  your  applicant  prays  that  this  court  may 
order  a  commission  to  mark  the  bounds  of  said  tract  of  the  plaintiff 
in  the  respects  aforesaid  and  may  appoint  and  issue  such  commis* 
sion  to  five  suitable  persons.  John  Doe. 

{Verification,) 

2.  Before  Commissioners. 

Form  No.  4738. 

(Precedent  in  Davis  v.  Batty,  i  Har.  &  J.  (Md.)  264.) 

Joshua  Mayo  and  Charles  Stewarfs  petition.  To  the  gentlemen 
commissioners  of  Anne  Arundel  County  appointed  for  the  ascertain- 
ing the  bounds  of  land,  and  deciding  the  differences  between  parties 
thereon,  etc.  The  humble  petition  of  Joshua  Mayo  and  Charles 
Stewart  humbly  showeth  that  your  petitioners  are  seised,  in  fee 
simple,  of  a  tract  of  land  lying  on  the  south  side  of  South  River, 
originally  granted  to  Edmund  Towning  of  the  county  aforesaid,  in 
the  bounds  of  which  your  petitioners  conceive  some  irregularities, 
and  is  molested  by  a  certain  Hezekiah  Linsicum  from  occupying  (as 
they  conceive)  their  own  land;  wherefore  your  petitioners  humbly 
pray  you'l  appoint  a  certain  time  whereon  to  meet  on  the  premises, 
in  order  to  ascertain  the  bounds  thereof,  and  decide  the  difference 
now  pending;  and  your  petitioners  in  duty  bound  shall  ever  pray,  etc. 

Joshua  Mayo, 
Charles  Stewart, 

8.  Application  to  County  Surveyor.^ 

Ponn  No.  4739. 

State  of  Colorado, 
County  of  Arrapahoe. 
To  Charles  Dixon^  Esq., 

County  Surveyor  of  the  County  of  Arrape^hoe: 
John  Doe^  being  the  owner  of  the  southeast  quarter  or   section  five 

lies.     Such  notice  must  also  be  deliv-  Maryland.  —  Pub.  Gen.  Laws  (1888), 

ered  to  the  persons  in  possession  of  the  art.  XV. 

adjoining  land  and  to  the  owners  of  1.  Colorado,  —  Mills*   Anno.   Stat* 

such  land  if  they  are  in  the  state.  (1891),  §4317. 
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in  township  tdnCy  range  Un  east^  in  said  county,  hereby  applies  to  you 
to  establish  the  location  of  a  certain  monument  or  stake  marking  the 
northwest  corner  of  said  quarter  section  and  marking  as  well  the 
northeast  corner  of  the  southwest  quarter  section  of  said  section, 
township  and  range,  being  owned  by  one  Richard Roe^  between  whom 
and  your  applicant  a  dispute  in  regard  to  the  proper  location  of  said 
monument  and  the  resulting  limits  of  their  said  respective  lands  has 
arisen.  John  Doe. 

Dated  August  17,  i8P7. 

IV.   PROCEEDINGS  BETWEEN  STATES. 

1.   The  BiU. 

Form  No.  4740. 

(Precedent  in  Missouri  v,  Iowa,  160  U.  S.  688.) 

[(jCommeneementy  formal  parts  and  a  statement  of  the  rights  tojurisdic' 
tion  over  the  land  in  controversy, y\^ 

Complainant  states  that  it  is  highly  important  to  the  States  of 
Iowa  and  Missouri  that  the  question  of  boundary  should  be  speedily 
and  finally  settled;  that  heretofore  the  peace  of  the  people  of  the 
States  of  Missouri  and  Iowa,  especially  in  the  county  of  Mercer,  in 
the  former,  and  the  county  of  Decatur  in  the  latter,  have  been  seri- 
ously disturbed  in  consequence  of  frequent  conflicts  of  jurisdiction 
arising  from  differences  of  opinion  as  to  the  location  of  the  said 
state  line  between  said  counties. 

Complainant  further  states  that  the  State  of  Missouri  has  no  ade- 
quate relief  at  law,  and,  as  the  controversy  herein  involves  questions 
of  jurisdiction  and  sovereignty,  it  is  respectfully  prayed  that  the 
State  of  Iowa  may  be  made  a  defendant  in  this  proceeding,  and  that 
she  may  be  permitted  to  answer  the  matters  and  things  herein  set 
forth,  and  upon  a  final  hearing  that  the  northern  boundary  of  the 
State  of  Missouri,  it  being  the  boundary  line  between  the  complain- 
ant and  defendant,  be  by  the  order  and  decree  of  this  court  ascer- 
tained and  established;  that  the  rights  of  possession,  jurisdiction 
and  sovereignty  of  the  State  of  Missouri  to  all  the  territory  south 
of  the  line  heretofore  marked  and  run  out  by  saidy.  C  Sullivan  in 
1ZI6,  remarked  by  the  commissioners  heretofore  named  in  i%60,  and 
approved  by  the  decree  of  the  Supreme  Court  of  the  United  States 
rendered  as  aforesaid,  be  restored  to  said  State  of  Missouri,  and  that 
said  State  of  Missouri  be  quieted  in  her  title  thereto,  and  that  the 
defendant,  the  State  of  Iowa,  be  forever  enjoined  and  restrained 
from  disturbing  the  said  State  of  Missouri,  her  officers  and  her  citi- 
zens, in  the  full  enjoyment  and  possession  of  the  territory  lying 
south  of  said  line,  and  that  such  other  and  further  relief  may  be 
granted  as  the  nature  of  the  case  may  require.  [(jConcluding  in 
usual  manner, yy- 

1.  For  the  form  of  a  bill  in  equity  in  the  federal  courts  see  Form  No.  4284. 
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2.  Consent  and  Order  for  Appointment  of  Commieeloners. 

FwmN*.  4741. 
(Piecedtnt  ia  ladUna  v.  Kentucky,  159  U.  8.  375.) 

To  the  Honorable  the  Chief  Justice  and  Associate  Juaticca  of  the 
Supreme  Court  of  the  United  States: 
The  plaintiff,  The  State  of  Indiana,  and  the  defendant.  The  State  of 
Kentucky^  show  to  your  honors  that  they  have  agreed  upon  and  sub- 
mit herewith  the  accompanying  draft  of  an  order  in  conformity  to  the 
opinion  and  order  of  th<$  court  herein  and  move  for  an  order  in 
accordance  therewith.  The  State  of  Indiana^ 

By  William  A.  Ketcham, 

its  Attorney-General. 
The  Stote  of  Kentucky, 

By  Richard H^  Cunningham, 

its  Solicitor. 
Washit^tan,  D.  C,  October  16,  iS96. 

In  the  Supreme  Court  of  the  United  States,  October  Term,  i8&5. 

The  State  of  Indiana  \ 

vs.  V  Original,  No.  t. 

The  StSLte  of  Kentucky,  ) 

On  this  ISth  day  of  October,  iS95,  comes  The  State  of  Indiana,  by  its 
attorney-general,  and  also  comes  The  State  of  Kentucfy,  by  its 
solicitor,  Richard  JI.  Cunningham,  and  said  parties  advise  and  iciorm 
the  court  that  in  accordance  with  the  opinion  and  order  hereinbefore 
entered  in  that  behalf  they  have  agreed  upon  the  following  named 
gentlemen  to  be  suggested  to  this  Court  as  commissioners,  as  stated 
and  set  forth  in  said  opinion  and  order,  viz.:  Gustave  V,  Menzies,  of 
Mount  Vernon,  Ind, ;  Gaston  M.  Ahes,  of  Henderson,  Ky,,  and  Col 
Amos  Stickney,  of  the  Engineer  Corps  of  the  United  States  Army ;  and 
the  Court,  being  fully  advised  in  the  premises,  does  now  order  and 
decree  that  the  above  named  Gustave  V,  Menzies,  Gaston  M.  Alves  and 
Amos  Stickney  be,  and  they  are  hereby,  appointed  commissioners  to 
ascertain  and  run  the  boundary  line  between  the  said  States  of 
Indiana  and  Kentucky  as  designated  in  the  said  opinion  of  this  Court 
heretofore  entered  herein,  and  to  report  to  this  Court  with  all  reas- 
onable dispatch  their  doings  in  that  behalf.  It  is  further  ordered  by 
the  Court  that  duly  certified  copies  of  this  order  shall  be  forthwith 
issued  by  the  clerk  of  this  Court,  under  his  hand  and  seal,  to  each  of 
the  above  named  commissioners,  and  before  entering  upon  the  dis- 
charge of  their  duties  as  such  commissioners,  they  and  each  of  them 
shall  appear  before  either  the  clerk  of  this  Court,  or  the  clerk  of  the 
United  States  Circuit  Court  within  and  for  either  the  district  of 
Indiana,  Kentucky  or  Ohio^  and  take  an  oath  faithfully  to  discharge  the 
duties  required  of  them  as  such  commissioners,  wtuch  oath  shall  be 
transmitted  to  and  filed  with  the  clerk  of  this  Court  and  in  this  cause. 

1084  Volume  3. 


4742,  BOUNDARIES.  4742. 

8.  Deoree  Appolntlnff  Commissioners  and  Ordering  Survey. 

Form  No.  474a. 

(Precedent  in  Missouri  v,  Iowa,  160  U.  S.  691.) 
[In  the  Supreme  Court  of  the  United  States,  October  Term,  i8P5. 

The  State  of  Missouri  \ 

vs.  V  Original,  No.  ^.] 

The  Sute  of  Iowa,     ) 

This  cause  coming  on  to  be  heard  on  the  original  bill  filed  herein 
by  the  State  of  Missouri ^.g^VL^t  the  ^XjaX^oiloway  the  answer  thereto 
by  the  State  of  lowa^  and  the  reply  to  said  answer  by  the  State  of 
Missouri^  and  the  pleadings  and  stipulations  filed  herein  by  counsel 
for  the  respective  parties  having  been  duly  considered,  and  the  decrees 
heretofore  rendered  by  this  court  on  February  IS,  18-^,  and  on  Janu- 
ary Sy  iSSlf  with  the  report  of  commissioners  forming  part  thereof, 
in  a  cause  then  pending  before  this  court  between  the  said  States  of 
Missouri  and  Iowa  in  regard  to  the  same  boundary  line  now  in  con« 
troversy  having  been  examined: 

It  is,  thereupon,  this  third  day  of  February ,  A.  D.  iSP^,  ordered, 
adjudged  and  decreed,  that  the  true  and  proper  northern  boundary 
line  of  the  State  of  Missouri  2lvA  the  true  and  proper  southern  boun- 
dary line  of  the  State  of  Iowa  is  the  line  run,  located,  marked,  and 
defined  by  Hendershott  and  Minor,  commissioners  of  this  court,  under 
the  order  and  decree  of  this  court,  as  set  forth  in  their  report  an- 
nexed to  said  decree  January  3,  1S6I,  And  it  appearing  further  to 
the  court  that  the  proper  boundary  line  between  said  States,  run, 
located,  and  established  by  Hendershott  and  Minor,  as  aforesaid,  has, 
between  the  fiftieth  and  fifty-ninth  mile  posts  on  the  same,  become 
obliterated,  and  that  the  monuments  originally  placed  thereon  have 
been  destroyed,  therefore  it  is  further  ordered,  adjudged,  and  decreed 
that  Janus  Harding  of  the  State  of  Missouri,  Peter  Dey  of  the  State 
of  Iowa,  and  Dwight  C.  Morgan,  of  the  State  of  Illinois,  be  and  they 
are  hereby  appointed  commissioners  to  find  and  remark  with  proper 
and  durable  monuments  such  portions  of  said  line  so  run,  marked 
and  located  by  Hendershott  and  Minor,  as  have  become  obliterated, 
especially  between  th^  fiftieth  2Lnd  fifty-ninth  mile-post  on  the  same, 
and  that  they  begin  and  end  such  survey  at  such  points  along  said 
line  as  will  enable  them  to  definitely  relocate  and  redesignate  the 
same. 

It  is  further  ordered,  that  the  clerk  of  this  court  at  once  forward 
to  the  chief  magistrate  of  each  of  said  States  and  to  each  of  the  com- 
missioners designated  by  this  decree  a  copy  of  said  decree  duly 
authenticated,  and  that  said  commissioners  request  the  cooperation 
and  assistance  of  the  state  authorities  in  the  performance  of  the  duties 
imposed  upon  them  by  this  decree,  and  proceed  with  all  convenient 
speed  to  discharge  their  duty  in  relocating  and  remarking  such  por- 
tions of  said  lines  as  have  become  obliterated,  as  herein  directed, 
and  make  their  report  thereof  and  of  their  proceedings  in  the  prem- 
ises to  this  court  on  or  before  the  first  day  of  May,  iZ96,  together 
with  a  complete  bill  of  costs  and  charges  annexed. 
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And  it  is  further  ordered  that,  should  either  of  said  commissioners 
die  or  refuse  to  act  or  be  unable  to  perform  the  duties  required  by 
this  decree,  while  the  court  is  not  in  session,  the  Chief  Justice  is 
hereby  authorized  and  empowered  to  appoint  another  commissioner 
to  supply  the  vacancy,  and  he  is  authorized  to  act  on  such  informa- 
tion in  the  premises  as  may  be  satisfactory  to  himself. 

It  is  further  ordered,  that  all  costs  of  this  proceeding,  including 
not  exceeding  ten  dollars  per  day  for  each  commissioner,  and  the 
other  costs  incident  to  the  marking  and  establishment  of  this  line, 
shall  be  paid  by  the  States  of  Missouri  and  Iowa  equally. 

4.  Decree  Conflrming  Commisslonera'  Report. 

Form  No.  4743. 

(Precedent  in  Indiana  v.  Kentucky,  163  U.  S.  521.) 

[In  the  Supreme  Court  of  the  United  States,  October  Term,  i8P5. 

The  State  of  Indiana  \ 

vs.  >  Original,  No.  £. 

The  State  of  Kentucky.  ) 
iRecitalS\ 

And  the  court  being  now  fully  adyised  in  the  premises: 

It  is  ordered  that  the  exceptions  to  the  report  of  said  commission- 
ers be  overruled  and  that  the  report  of  said  commissioners  be,  and 
the  same  is  hereby,  confirmed. 

And  it  is  ordered,  adjudged  and  decreed  that  the  boundary  line 
between  the  said  States  of  Indiana  and  Kentucky  in  controversy  herein 
be,  and  it  is  hereby,  established  and  declared  to  be  as  delineated  and 
set  forth  in  said  report  and  the  map  accompanying  the  same  and 
referred  to  therein,  which  map  is  hereby  directed  to  be  filed  as  a 
part  of  this  decree. 

It  is  further  ordered,  adjudged  and  decreed  that  the  said  boun- 
dary line  as  described  in  said  report  and  as  delineated  on  said  map, 
and  now  marked  by  cedar  posts,  be  permanently  marked  as  recom- 
mended in  said  report,  with  all  convenient  speed,  and  that  commis- 
sion be  continued  for  that  purpose,  and  make  report  thereon  to  this 
court,  and  that  this  cause  be  retained  until  such  report  is  made. 

It  is  further  ordered,  adjudged  and  decreed  that  the  compensa- 
tion and  expenses  of  the  commissioners  and  the  expenses  attendant 
on  the  discharge  of  their  duties,  up  to  this  time,  be,  and  they  are 
hereby,  allowed  at  the  sum  of  two  thousand  two  hundred  and  thxrty-six 
dollars  and  sixty  cents,  in  accordance  with  their  report,  and  that 
said  charges  and  expenses  and  the  costs  of  this  suit  to  be  taxed  be 
equally  divided  between  the  parties  hereto. 

And  it  is  further  ordered,  adjudged  and  decreed  that  this  decree 
is  without  prejudice  to  further  proceedings  as  either  of  the  parties 
may  be  advised  for  the  determination  of  such  part  of  the  boundary 
line  between  said  states  as  may  not  have  been  settled  by  this  decree 
under  the  pleadings  in  this  case. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  clerk  of 
this  court  do  forthwith  transmit  to  the  chief  magistrates  of  the  States 
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of  Kentucky  and  Indiana  copies  of  this  decree  duly  authenticated 
under  the  seal  of  this  court. 

V.  DEFACING  OR  REMOVING  BOUNDARIES. 

1.  In  General. 

a.  Criminal  Proseeution.> 

(1)  Indictment. 

Form  No.  4744. 

The  State  of  Alabama^  )  Circuit  Court, 

Dale  County.  )  October  Term,  i8P7. 

The  grand  jurors  of  said  county  charge  that  before  the  finding  of 
this  indictment  on  the  tenth  day  oi  June^  i8P7,  at  Ozarky  in  the  county 
of  DcUe,  said  state,  Richard  Roe  did  unlawfully,  wilfully  and  mali- 
ciously cut  down  and  destroy  a  certain  tree  there  situated,  which  tree 
was,  as  said  Richard  Roe  well  knew,  then  and  there  used  to  designate 
the  corner  or  turning  point  in  the  boundary  line  between  the  land  of 
him,  the  said  Richard  Roe^  and  the  land  of  one  John  Doe,  against  the 
peace  and  dignity  of  the  state  of  Alabama, 

Jeremiah  Mason, 

Solicitor  of  the  Third  Circuit 


State  of  Indiana,  ,  ^^ 

'  *-  ss. 


Form  No.  4745.* 

County  of  Henry,  J 

In  the  Henry  Circuit  Court,  October  Term,  A.  D.  i^72. 

State  of  Indiana     \ 

vs.  V  Indictment  for  Removing  Boundary. 

Edward  K,  Stratton,  ) 

The  grand  jury  oi  Henry  county  in  the  state  of  Indiana,  good  and 
lawful  men,  duly  and  legally  impaneled,  charged  and  sworn  at  the 
October  term,  Henry  Circuit  Court,  for  the  year  A.  D.  i%72,  to  inquire 
into  felonies  and  certain  misdemeanors  in  and  for  the  body  of  said 
county  of  Henry,  in  the  name  and  by  authority  of  the  state  of  Indiana, 
on  their  oaths  present,  that  one  Edward  K.  Stration,  late  of  said 
county,  at  said  county,  on  the  thirtieth  day  of  September,  A.  D. 
i87i,  did  then  and  there  unlawfully,  maliciously  and  mischievously^ 

1.  Alabama,  — Code  (1886),  §  3890.  Michigan.  —  How.  Anno.  Stat.(i882>, 

California,  —  Pen.  Code  (1886),  §  605.  §  9172. 

Colorado,  —  Mills'  Anno.  Stat.  (1891),  Similar  statutes  exist  in  most  of  the 

§  1254.  other  states,  but  these  are  sufficient  as 

Florida, — Rev.  Stat.  (1892),  §  2538.  types.     In  the  absence  of  statute,  the 

Idaho,  —  Rev.  Stat.  (1887),  g  716a  removal  or  destruction  of  the  boundary 

Indiana,  —  Horner's      Anno.      Stat,  or  landmark  is  merely  ground  for  a  civil 

(1896),  §  1966.  action.     State  v.  Burroughs,  7  N.  J.  L. 

Kentucky,  —  Barb.  &  C.  Stat .  (1894),  426;  Com.  v,  Powell,  8  Leigh  (Va.)  719. 

§g  1228,  1256.  9.  Horner's  Anno.  Stat.  Ind.   (1896), 

Maine,  —  Rev.  Stat.  (1883),  §  z6.  §  1966. 

Mcusachusetts.^-VvLh,     Stat.     (1882),  8.  The  allegation  that  the  defendant 

c.  903,  §  76.  did   *'  mischievously  remove  a    land- 
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remove  a  certain  stone  landmark  or  monument  then  and  there  erected 
for  the  purpose  of  designating  the  southwest  comer  of  a  certain  tract 
of  land  in  said  county,  to  wit:  the  south  half  of  the  southeast  quarter 
of  section  29  in  township  seventeen  of  range  ten  east,  in  Henry  county, 
Indiana^  said  tract  of  land  being  then  and  there  the  property  of 
Jacob  Pickerings  contrary  to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Indiana. 

Murray  E.  Forkner^  Prosecuting  Attorney. 

(2)  Criminal  Complaint. 

Form  No.  4746.' 

Georgia^  Bibb  County. 

Personally  came  lohn  Doe^  who  on  oath  saith  that,  to  the  best  of 
his  knowledge  and  belief,  Richard  Roe  did,  on  the  t?drd  day  of 
August s  in  the  year  iSP7,  in  the  county  aforesaid,  commit  the  o£Fense 
of  misdemeanor  by  maliciously  and  fraudulently  then  and  there  cut- 
ting and  removing  a  certain  boundary  tree,  which  said  tree  was  then 
and  there  an  allowed  landmark  between  the  land  of  him,  the  said 
Richard  Roe^  and  him,  the  said  JohnDoe^  whereby  said  John  Doe  was 
injured  in  that  it  became  impossible,  without  great  trouble  and 
expense,  to  determine  and  know  the  bounds  and  limits  of  his  said 
land;  and  this  deponent  makes  this  affidavit  that  a  warrant  may 
issue  for  his  arrest.  John  Doe. 

Sworn  to  and  subscribed  before  me  this  thirtieth  day  of  August^ 
iS97.  Abraham  Kent,  J.  P. 

b.  Giyll  Aetion  for  the  Penalty  for  Marking  a  Boundary  Tree  npon  the 

Land  of  Another.* 

Form  No.  4747. 

In  the  Superior  Court  of  the  State  of  Delaware  in  and  for  Kent 
County. 
John  Doe 
vs. 
Richard  Roe. 
Kent  County,  ss: 

Richard  Roe  was  summoned  to  answer  yi^An  Doe  of  a  plea  in  debt 
that  he  render  to  the  said  John  Doe  the  sum  of  fifty  dollars,  lawful 
money  of  the  United  States  of  America,  which  he  owes  to  and 
unjustly  detains  from  him.  Wherefore  the  seA^JohnDoe^  hy  Jere- 
miah Mason,  his  attorney,  complains,  for  that  on  the  third  day  of 
August,  i8P7,  in  hundred,  within  the  county  of  Kent,  the 

marit "  is  sofficient  without  any  aver-  landmark.  Stratton  v.  State,  45  Ind.  468. 

ment  of  the  intent.     The  words  in  the  1.  Georgia.  —  3    Code   (1895),   ^  693. 

statute,  "  with  the  intent  to  destroy  or  The  form  of  complaint  before  a  jusdce 

efface  such  mark,"  applies  only  to  the  is  statutory.    3  (5ode  (1895),  §  S84. 

second  clause  of  the  statute  covering  the  %.  Delaware.  —  Laws  (1893),   p.  471, 

alteradon  or  defacing  of  marks  upon  the  c.  56,  §  i. 
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defendant  did  wrongfully  and  without  lawful  authority  mark,  with 
cuts  made  by  a  sharp  instrument,  a  certain  boundary  tree  upon  land 
not  his  own  but  of  the  plaintiff,  whereby  and  by  virtue  of  the  statute 
in  such  case  made  and  provided,  an  action  hath  accrued  to  the  plain- 
tiff to  have  of  the  defendant  the  sum  of  fifty  dollars;  yet  the  said 
Richard  Roe^  though  often  requested  so  to  do,  hath  not  as  yet  paid 
the  sum  of  fifty  dollars,  lawful  money  as  aforesaid,  above  demanded, 
or  any  part  thereof,  to  the  sdXdi  John  Doe,  but  he  to  do  this  hath 
hitherto  wholly  refused  and  still  doth  refuse,  to  the  damage  of  the 
said  John  Doe  of  fifty  dollars,  and  therefore  he  brings  suit. 

Jeremiah  MasoKy 

Attorney  for  Plaintiff. 
l>dX^A  August  80^  i8P7. 

2.  Of  a  Mineral  Clalm.^ 

Form  No.  4748. 

State  of  Colorado,  ) 
Cownty  oi  Dolores.  P®' 
Benjamin  T.  Wells  being  first  duly  sworn  upon  oath  says: 
That  on  ^^  fifth  day  of  Aprils  i895,  at  the  county  of  Dolores ,  a 
crime  or  misdemeanor  was  committed  by  wilfully  and  maliciously 
pulling  down  and  removing  a  certain  location  stake  located  in  the 
southeast  quarter  section  of  section  six^  township  four  north,  range 
seven  west  \  which  location  stake  did  then  and  there  mark  the  location 
or  boundary  of  a  certain  mining  claim  located  and  owned  by  the  said 
Benjamin  T.  Wells,  the  complainant,  which  said  claim  was  not  then 
and  there  abandoned  property;  and  complainant  says  that  he  has  just 
and  reasonable  grounds  to  believe,  and  does  believe,  ikaX  James  Feehan 
and  James  Cooke  are  guilty  of  the  said  misdemeanor  of  wilfully  and 
maliciously  removing  a  location  stake  of  a  mining  claim,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  people  of  the  state  of  Colorado. 

Benjamin  T.  Wells. 
(  Verification  before  justice. ) 

1.  Colorado.  —  Mills'  Anno.  Stat.  (1891),  g  1423. 
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Far  Farms  cannected  with  this  subject,  see  the  titles  CONSPIRACY  emd 
LABOR  COM  BIN  A  TIONS. 


BRANDS  AND  MARKS. 

L  CIVIL  ACnOMS  TO  RBOOVER  PBNALTIBS,  1041. 

1.  Far  False  Branding  ar  Afarhing  af  Live  Stocky  1041. 
%,  Far  False  Branding  ar  Marking  af  Lags,  1042. 

IL  CRIHDIAL  PROSBCUnOMS,  1043. 

1.  Far  Dealing  in  Unlabeled  Gaads,  1043. 

t.  Far  Driving  Cattle  ta  Market  aut  af  State  wUhomt  Road 

Brand,  1043. 
s.  Far  False  Branding  ar  Marking,  1044. 

a.  Generally,  1044. 
i)  Of  Live  Stack,  1044. 
[2)  Of  Logs  and  Timber,  1044. 

b.  IVith  Certain  Intents,  1045. 
(i)   Ta  Defraud  Owner,  1046. 

2)  Ta  Deprive  Owner  af  Property,  1046. 
I3)   Ta  Steal  ar  ta  Prevent  Identification  af  Proper^, 
1047. 

4.  Far  Marking  ar  Branding  Animals  Outside  af  Pen,  1047. 

5.  Far  Unlawfully  Recording  a  Brand  ar  Mark,  1047. 
•.  For  Unlawfully  Using  a  Brand  or  Mark,  1048. 

a.  Using  Mare  than  One  Brand  ar  Mark,  104S. 

b.  Using  Unrecorded  Brand  ar  Mark^  1048. 

7.  Far  Killing  Unbranded  ar  Unmarked  Animals,  1048. 

a.  Generally^  1048. 

b.  By  Butcher^  1049. 

iii.  procebdmos  to  re-establish  rboord  of  lost  bramd  or 
Mark*  1049. 

1.  Petition,  1049. 
t.   Order,  1050. 


Vi 

( 


Far  Farms  connected  with  Altering  and  Defacing  of  Brands  and  Marks, 
see  the  titU  ALTERING  AND  DEFACING  BRANDS 
AND  MARKS,  vol.  i,  p.  705. 

Far  Farms  connected  with  the  Defacing  af  Marks  an  Monuments  used  as 
Boundaries,  see  the  titU  BOUNDARIES,  anU,  p.  1037. 
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For  Forms,  connected  with  Prosecutions  for  Selling  Poisons  without  the 
Brandy  Mark  or  Label  rehired  by  Law^  see  the  title  POISONS. 

For  Forms  connected  with  the  Unlawful  Use  of  Trade  Marks  and 
Labels,  see  the  title  TRADE  MARKS, 

For  Forms  connected  with  the  Sale  of  certain  Unbranded^  Unmarked  or 
Unlabeled  Foods,  see  the  title  UNWHOLESOME  AND 
ADULTERATED  FOODS,  ETC, 

For  Forms  connected  with  the  Altering  or  Defacing  of  the  Marks  of 
Weights  and  Measures,  see  the  title  WEIGHTS  AND  MEAS- 
URES, 

I.  CIVIL  ACTIONS  TO  RECOVER  PENALTIES.^ 

1.  For  False  Rrandingr  or  Harking:  of  Live  Stoek.^ 

PonnNo.  4749. 

State  of  Colorado,  )  In  the  District  Court  within  and 

County  of  Dolores,  \     '  for  the  said  County. 

fohn  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

The  plaintiff  complains  of  the  defendant  and  alleges: 

1.  That  on  the  1st  day  oi  May,  1 8P7,  at  Rico,  in  said  county,  the 
said  defendant  did  brand  and  mark  with  the  letters  ^^R  R"  six  bay 
mares,  of  the  value  of  one  hundred  dollars  each,  the  property  of  the 
plaintiff,  the  said  letters  being  the  initial  letters  of  defendant's  name, 
and  not  the  recorded  brand  of  said  plaintiff,  the  real  owner  of  said 
cattle. 

2.  That  thereby  the  defendant  became  indebted  to  said  plaintiff  in 
the  amount  of  eighteen  hundred  doWsLrs,  whereby  an  action  accrued  to 
the  plaintiff,  according  to  the  provisions  of  the  statute  in  such  case 
made  and  provided. 

1.  Tor  Fftilvn  to  Xebraad  Gattlo  as  AVnr  Mexico, — Comp.   Laws  (1884), 

directed  by  commissioners  when  im-  §  58. 

ported  cattle  are  marked  with  a  brand  Missouri.  —  If  any  person  wilfully, 

or  mark  already  in  use.  and  with  intent  to  defraud,  shall  mis- 

Nebraska.  —  Consol.  Stat.  (1893),  g  83.  mark  or  misbrand  any  stock  not  his 

Oklahoma.  —  Stat.  (1893),  §  243.  own,  he  shall   forfeit  five  dollars  over 

Tor  tbo  Tormsl  Parts  of  a  complaint  and  above  the  value  thereof,  to  be  re- 

or  petition  in  a  particular  jurisdiction  covered  by  indictment,  information,  or 

consult  the  title  complaints.  by  civil  action  in  any  court  having 

8.  Any   person    branding   another's  jurisdiction.   Rev.  Stat.  (1889), §§6828, 

«nimals  contrary  to  the  form  of  the  stat-  6833. 

ute  shall  be  liable  to  the  owner  thereof  Tennessee,  —  Any  person   who  mis- 

for  three  times  the  value  of  the  animal  brands  or  mismarks  any  unbranded  or 

so  branded  or  marked,  and  the  pay-  unmarked  animals,  not  his  own,   for- 

ment  of  such   forfeiture  shall  not  en-  feits  twenty-five  dollars  over  and  above 

title  the  defendant  to  the  possession  of  the  value  of  such   animal,  to  be   re- 

the  animal  so  branded.  covered  by  the  owner  who  sues  there- 

Aritona,  —  Pen.  Code  (1887),  §  960.  for  in  six  months,  or  by  the  owner  or 

Colorado,  —  Mills'  Anno.  Stot.  (1891),  any  third  person  who  sues  after  six 

f  4254.  and  within  twelve  months.  Code  (1896), 

§  2847. 
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Wherefore  plaintiff  demands  judginent  for  said  sum  of  eighUcn 
hundred  ^o}XdS%  and  for  his  costs  in  this  action. 

Jeremiah  Mason^ 

Attorney  for  Plaintiff. 
{yerificaticn,y 

2.  For  False  Brandliiff  or  MarUngr  of  Logrs** 

Form  No.  4750. 

CoTnV  o?^.^^  i  I^«*-'  Court,  Fourik  Judicial  District. 

John  Doe^  plaintiff, 

against 

Richard  Roe  ^  defendant. 

The  plaintiff  above  named  complains  of  the  defendant  above 
named,  and  says: 

1.  That  the  defendant,  on  the  10th  day  of  March^  A.  D.  18^,  at  the 
city  of  Minneapolis^  in  this  county,  with  a  certain  branding  iron, 
stamped  into  and  placed  upon  ten  certain  pine  logs,  then  lying  and 
floating  in  the  waters  of  the  Mississippi  river,  within  said  county,  a 
certain  mark  other  than  the  original  mark,  that  is  to  say,  the  letters 
*^R  R,"  the  same  being  the  initial  letters  of  the  name  of  the  said 
Richard  Roe. 

2.  That  the  said  logs  were  the  property  of  the  plaintiff  and  were 
of  the  value  of  twenty  dollars  each,  that  is  to  say,  of  the  aggregate 
value  of  two  hundred  dollars. 

3.  That  the  said  defendant  was  not  the  surveyor  general  of  this 
state,  or  his  deputy. 

4.  That  by  virtue  of  the  premises  the  defendant  became  indebted 
to  the  plaintiff  in  the  amount  oi  four  hundred  A6)\2x^^^\itx^hy  an 
action  accrued  to  the  plaintiff,  according  to  the  provisions  of  the 
statute  in  such  case  made  and  provided. 

Wherefore,  the  plaintiff  demands  judgment  against  the  defendant 
for  the  said  sum  oifour  hundred  doWzrs  and  costs  of  suit. 

Jeremiah  Masan^ 
(  Verification. )  *  Attorney  for  Plaintiff. 

II.  CRIMINAL  PROSECUnOKS.' 

1.  For  DealinsT  in  Unlabeled  Goods.^ 

1.  For  the  form  of  yerification  in  a  S.  ror  th*  Fonud  Psrti  of  an  indict- 

particular  jurisdiction  consult  the  title  ment,   information   or  criminal    com- 

VERIFICATIONS.  plaint  in  a  particular  jurisdiction  consult 

8.  XinaMOta.  —  Any    person,    other  the  titles  Indictments,  Informations 

than  the  surveyor  general  or  his  dep-  and  Criminal  Complaints. 

uty,  who  places  upon  any  log  or  piece  4.  Bealing  in  Vnlabeltd  Oontisi-aad* 

of  timber,  not  his  own,  any  mark  except  Goods  —  Kentucky.  —  Barb.  &  C.  Stat, 

the  original  mark,  shall  be  liable  for  (1894),  ^  526. 

double  the  market  value  of  such  logs,  to  Othor  Cmm  —  Generally.  —  In  numer- 

be  recovered  by  the  owner  of  such  logs  ous  other  cases  goods  are  required  to 

an  a  civil  action.     Minn.  Laws  (189s),  be  branded,  labeled   or   marked  in  a 

c*  35t  §  I*  certain  way,  without  which  their  sale 
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CONVICT-MADE   GOODS. 

FonnNo.  475 x* 

The  Commonwealth  of  Kentucky  ) 

against  V  Franklin  Circuit  Court 

John  Doe,  j 

The  grand  jury  of  Franklin  county,  in  the  name  and  by  the  au- 
thority of  the  Commonwealth  of  Kentucky,  dx:c\xse  John  Doe  of  the 
offense  of  having  in  his  possession  unbranded  convict-made  goods 
for  the  purpose  of  sale,  committed  as  follows,  viz:  The  said  John 
Doe  on  th^  first  day  of  May^  i8P7,  in  the  county  aforesaid,  was  en- 
gaged in  the  business  of  a  retail  dealer  in  shoes,  and  on  said  date 
knowingly  and  unlawfully  had  in  his  possession  for  the  purpose  of 
sale,  three  cases  of  shoes^  which  said  shoes  were  manufactured  by  con- 
victs confined  in  the  state  prison  at  Charlestowny  in  the  state  of 
Massachusetts^  and  which  said  shoes  were  without  the  brand,  mark  or 
label  required  by  law  to  be  used  on  such  goods,  either  on  the  shoes 
or  on  the  cases  or  boxes  containing  the  shoes^  against  the  peace  and 
dignity  of  the  Commonwealth  of  Kentucky. 

2.  For  Driyingr  Cattle  to  Market  out  of  State  without  Road 

Brand.^ 

Form  No.  4752. 
The  State  of  Texas 
against 
John  Doe, 

In  the  name  and  by  the  authority  of  the  state  of  Texas.  The 
grand  jurors  for  the  county  of  Freestone,  state  aforesaid,  duly  organ- 
ized as  such  at  the  October  Term,  A.  D.  i8P^,  of  the  District  Court  for 
said  county,  upon  their  oaths  in  said  court,  present,  that  John  Doe, 
on  tht  first  day  oi  May,  A.  D.  i8P5,  in  the  county  and  state  afore- 

is  not  lawful.     Several  such  statutes  Vermont.  —  Stat.  (1894),  g  4317. 

are  cited  below.  Oil  —  Illinois,  —  2  Starr  &  C.  Anno. 

Baled  Hay —  New  York,  —  Pen.  Code,  Stat.  (1896),  p.  2735,  pars.  33,  34, 

g  385   as   am'd    Laws  (1893),    c.  692;  Maine.  —  Rev.   Stat.    (1883),   c.   39, 

Birds.    Rev.    Stot.    (1896),    p.    927,  §  §28. 

I05fl.  Paper — Maine,  —  Rev.   Stat.   (1883), 

Bar  Iron  —  Vermont,  —  Stat.   (1894),  c.  39,  §24. 

§4315.  1.  Texas,  —  Pen.    Code   (1895),   art. 

TertUiier  —  Maine.  •—  Rev.     Stat.  928. 

(1883),  c.  38,  §  50.  Other  statutes  relating  to  the  driving 

Massachusetts,  —  Pub.     Stat.    (Supp.  of  unbranded  cattle  are  as  follows: 

1888),  p.  712,  §5.  Colorado,  —  Mills'  Anno.  Stat.  (1891), 

West  Virginia, -^  PiXM&  (1891),  c  72,  §4240. 

§§  H,  12.  Kentucky,-— ^2x\i,  &  C.  Sut.  (1894), 

YfTttmB— Maine,  —  Rev.  Stot.(i883),  §  1324. 

c-  39*  §  31-  Montana,  —  Pen.  Code  (1895).  g  11 78. 

iJmB  — Maine.  —  Rev.  Stat.  (1883),  c.  Wyoming.  —  Rev.  Stat.  (1887).  g  4102. 

39,  g4;  Laws  (1891),  p.  155,  c.  138.  Failure  to  Brand  Sheep.  —  For  a  statute 

Lumber —  Vermont,  -—  Stat.     (1894),  fixing  a  penalty  for  a  failure  to  brand 

g432i.  sheep  see  Neb.  Consol.  Stat.  (i393)»  g 

Nails  —  Maine,  —  Rev.  Stat.   (1883),  185. 
c.  39.  g  19. 
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said,*  did  drive  certain  cattle,  to  wit  ( stating  the  number  and  h'mf),  out 
of  said  county,  with  the  intention  of  driving  the  same  beyond  the  lim- 
its of  said  state,  to  a  market,  without  first  having  road -branded  ihe 
same  in  accordance  with  law,  against  the  peace  and  dignity  of  the 
state  of  Texas.  /oAn  Jones^ 

Foreman  of  the  Grand  Jury. 

8.  For  False  Brandingr  or  Harking:.^ 

a.  Generally. 

(1)  Or  Live  Stock.* 

Form  No.  4753. 

Territory  of  New  Mexico^  \ 

County  of  Santa  Fe.      J  ^^" 

In  the  District  Court  of  the  First  Judicial  District  for  the  Territory 
of  New  Mexico^  held  for  the  county  of  Santa  Fe  in  the  said  District 
Court,  of  September  Term,  A.  D.  i8Ptf. 

The  grand  jury  of  the  said  Territory  oi  New  Mexico^  duly  impaneled 
and  sworn  for  the  body  of  the  county  of  Santa  Fe  aforesaid,  upon 
their  oaths  do  present,  thatyi7^«  Doe,  late  of  the  said  county  of 
Santa  Fe^  on  tht  fourteenth  day  of  August^  A.  D.  i8P5,  in  the  county 
aforesaid,  with  force  and  arms,  did  brand  (or  mark,  or  brand  and 
mark,  or  cause  to  be  branded  or  marked,  or  branded  and  marked),  with 
his  brand  (or  mark),  the  said  brand  (or  mark)  not  being  the  recorded 
brand  (or  mark)  of  Richard  Roe,  the  true  owner  thereof,  a  certain 
black  hog,  the  personal  property  of  one  Richard  Roe,  by  then  and 
there  unlawfully  and  feloniously  cutting  a  swallow  fork  in  the  left 
ear  of  the  said  black  hog,  against  the  peace  and  dignity  of  the  said 
territory  and  against  the  form  of  the  statute  in  such  cases  made  and 
provided. 

Daniel  Webster,  for  the  Territory. 

(2)  Of  Logs  and  Timber. 

Form  No.  4754.' 

The  District  Court  for  the  County  of  Hennepin  and  State  of  Minnesota. 

1.  For  statutes  prohibiting  the  brand-  Colorado.  —  Mills' Anno.  Stat,  (i 891), 

ing  of  cattle  running  at  large,  except  §4354- 

at  certain  seasons,  see  New  Mexico, —  Comp.    Laws   (18S4), 

Montana.  —  Pen.  Code  (1895),  §  1189.  §  58. 

IVashinpon.  —  Laws  (1895),  c.  46,  §g  Utah.  —  Any  person  who  shall  know- 

12,  13.  ingly  brand  or  misbrand,  mark  or  mis- 

8.  If  any  person  shall  brand  or  mark,  mark   any  cattle,    etc,   not    his  own, 

or  cause  to  be  branded  or  marked,  with  shall  be  guilty  of  a  felony.     Utah  Laws 

his,  her  or  their  brand,  or  any  other,  (1890),   p.    7,    §  2208.     And  see    Soutk 

not  the  recorded  brand  of  the  owner,  Carolina  Crim.  Stat.  (1893),  §  168. 

any  animal  being  the  property  of  an-  8.  Minnesota.  —  Laws    (1895),   c.   35^ 

other,  such  person  so  offending  shall  be  §  i. 
deemed  guilty  of  larceny. 
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The  State  of  Minnesota  ) 

against  > 

John  Doe,  ) 

John  Doe  is  accused  by  the  grand  jury  of  the  county  of  Hennepin^ 
by  this  indictment,  of  the  crime  of  placing  false  marks  on  logs  and 
pieces  of  timber,  committed  as  follows:  The  %2\AJohn  Doe^  on  the 
tenth  day  of  March^  A.  D.  i8P5,  at  the  city  of  Minneapolis^  in  this 
county,  with  a  certain  branding  iron,  did  stamp  into  and  place  upon 
ten  certain  pine  logs^  and  each  and  every  of  them,  then  lying  and 
floating  in  the  waters  of  the  Mississippi  river,  within  said  county,  the 
same  hting  then  and  there  the  property  of  one  Richard  Roe^  and  the 
saxdJohnDoe^  not  being  the  surveyor-general  of  this  state,  or  his 
deputy,  a  certain  mark  other  than  the  original  mark,  that  is  to  say, 
the  letters  "y  Z>,"  the  same  being  the  initial  letters  of  the  name 
of  the  said  John  Doe^  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Minnesota. 

Dated  at  Minneapolis^  in  the  county  of  Hennepin  and  State  of  Min- 
nesota, this  tenth  day  oijune^  A.  D.  i%96. 

Andrew  Jackson^ 

Foreman  of  the  Grand  Jury. 

FormNo.  4755J 

Supreme  Court,  Rensselaer  County. 

The  People  of  the  State  of  New  York 

against 
John  Doe, 

The  grand  jury  of  the  county  of  Rensselaer^  by  this  indictment, 
accuse  John  Doe  of  the  crime  of  putting  false  marks  on  logs,  com- 
mitted as  follows:  The  said  John  Doe,  on  the  Jirst  day  of  May,  iS96y 
at  the  city  of  Troy,  in  this  county,  with  a  certain  branding  iron,  did 
unlawfully  stamp  into  and  place  upon  one  oak  log  then  floating  in  the 
waters  of  the  Hudson  river  (or  lying  upon  land),  within  said  county, 
the  said  log  being  the  personal  property  of  one  Richard  Roe,  of  the 
county  and  state  aforesaid,  a  certain  false  mark  to  wit,  ^^JD" 
the  same  being  the  mark  of  the  sdAdJohn  Doe,  and  not  the  mark  of 
the  said  Richard  Roe,  the  true  owner  of  said  log, 

Benjamin  F,  Butler, 
District  Attorney  of  the  County  of  Rensselc^r, 

b.  With  Certain  Intents.* 

1.  Any  person  who  puts  a  false  mark  false  mark  on  any  log,  lumber  or  wood, 
upon  any  log  or  lumber  floating  in  any  with  the  intent  to  prevent  the  owner 
of  the  waters  of  this  state,  or  lying  from  discovering  its  identity,  is  guilty 
upon  land:,  is  guilty  of  a  misdemeanor,     of    a    misdemeanor.     2   Comp.    Laws 

New  York.  —  Pen.    Code.   §  373  as    (1888),  §  4556. 
am'd  Laws  1893,  §  692.  8.  For  a  statute  prohibiting  a  mort- 

North  Dakota,  —  Kev.  Codes  (1895).  gagor  from  branding  the  increase  of 
g  7369.  mortgaged  live  stock  see  S.  Dak.  Sess. 

Utah, — Every  person  who    puts   a  .  L.  (1895),  c  48,  §9. 
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(1)  To  Defraud  Owner.* 

Form  No.  4756. 
(Ala.  Crim.  Code  (1886) ,  f  4899,  No.  5.)* 

'^^  i^Vounty.''*"^  \    ^''-''^  *=°"^*'  ^''"^^  **™'  '^- 

The  grand  jury  of  said  county  charge  that,  before  the  finding  of 
this  indictment,  John  Doe^  with  intent  to  defraud,  marked  (or 
branded)  an  unmarked  horse^  the  property  of  Richard  Rac^  against 
the  peace  and  dignity  of  the  State  of  Alabama. 

Datdel  Webster, 

Solicitor  of  the  third  circuit. 

(2)  To  Deprive  Owner  of  Property.' 

PonnNo.4757. 

State  of  Mississippi, ) 
County  of  Monroe,  J 

The  State  of  ^wrtxxi^- J   ^^  ^^^  ^^^^^  ^^^^  ^  U  ^g^^ 

T^n  Doe  \         ^^  ^^  Monroe  Circuit  Court. 

The  grand  jurors  of  the  State  of  Mississippi,  elected,  summoned, 
impaneled,  sworn  and  charged  to  inquire  m  and  for  the  body  of 
Monroe  county,  State  of  Mississippi,  at  the  term  aforesaid,  of  the 
court  aforesaid,  in  the  name  and  by  the  authority  of  the  State  of 
Mississippi,  upon  their  oaths  present  that  John  Doe,  late  of  the 
county  aforesaid,  on  the  thirtieth  day  of  December,  A.  D.  i^96,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  this  court,  did 
brand  (or  mark  or  brand  and  mark)  a  certain  steer,  the  property  of 
Richard  Roe,  with  the  letters  ^^  /  D,*'  which  said  brand  (or  mark  or 
brand  and  mark)  was  calculated  (or  intended  or  ccUculated  and 
intended)  to  designate  ownership,  and  was  not  the  brand  (or  mark  or 
brand  and  mark)  of  the  said  Richard  Roe,  the  true  owner  thereof  (or 
which  said  act  was  without  the  consent  of  the  said  Richard  Roe,  the  true 
owner  of  such  steer  as  aforesaid,  or  was  without  authority  of  law),  and 
with  intent  to  deprive  the  said  Richard  Roe,  the  true  owner  thereof, 
of  his  property,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity  of  the  State  of 
Mississippi,  Daniel  Webster, 

District  Attorney. 

1.  Any  person  or  persons  who  shall,  8.  Aiabama.  —  Crim.    Code     (1886) 

with  intent  to  defraud,  brand  or  mis-  §  3831 . 

brand,  mark  or  mismark  any  cattle,  8.  Mississippi,  —  If  any  person  shall 

not  his  own,  etc,  shall,   upon  convic-  brand  or  mark  any  animal,  Uie  property 

tion,  be  imprisoned,  etc.  of  another,    with  a   mark    or    brand 

Alabama,  —  Crim.  Code  (1886),  §3831.  calculated  or    intended   to    designate 

Nebraska,  —  Consol.  Stat.  (1893),  §  76.  ownership,  not  that  of  the  owner  with- 

Oklahoma, — Stat.  (1893),  §  249.  out  the  consent    of    the    owner,    or 

Wisconsin,  —  Sanb.  &  B.  Anno.  Stat  without  the  authority  of  law  and  with 

(1889),  §  1468.  intent  to  deprive    the    owner    of    his 

Wyoming,  —  Rev.  Stat.  (1887),  §4099-  Property,  he  shall,  on  conviction  there- 
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(8)  To  Steal  or  to  Prevent  Identification  of  Property.^ 

Form  No.  4758. 

In  the  Superior  court  of  the  city  and  county  of  San  Francisco^  State 

of  California^  Monday^  the  third  day  of  February^  \W6, 
The  People  of  the  State  of  California, ) 

against  >  Indictment. 

fohn  Doe,  ) 

John  Doe  is  accused  by  the  grand  jury  of  the  city  a^  county  of 
San  Francisco,  state  of  California,  by  this  indictment,  of  the  crime  of 
marking  a  horse,  with  intent  thereby  to  steal  the  same,  committed  as 
follows:  The  s^xd  John  Doe,  on  the  first  day  oi  January,  A.  D.  iZ96, 
at  the  city,  county  and  state  aforesaid,  did  unlawfully  and  knowingly 
mark  a  certain  blcuk  horse  with  the  letters  ^^J  D,"  the  same  being  the 
initial  letters  of  the  name  of  the  said  John  Doe,  and  the  said  horse 
being  then  and  there  the  property  of  out  Richard  Roe,  with  intent 
thereby  to  steal  the  said  horse,  contrary  to  the  form,  force  and  effect 
of  the  statute  in  such  cases  made  and  provided  and  against  the  peace 
and  dignity  of  the  people  of  the  state  of  California. 

Daniel  Webster,  District  Attorney. 

4.  For  Harklnsr  or  Branding:  Animals  Outside  of  Pen.' 

Form  No.  4759. 

(Commencing  as  in  Form  No.  4752,  and  continuing  down  to*)  did 
brand  (or  mark  or  brand  and  mark),  outside  of  any  pen,  certain 
animals,  to  wit,  (naming  their  number  ^  and  kind),  against  (concluding 
as  in  Form  No,  4752). 

5.  For  UnlawftiUy  Recordings  a  Brand  or  Hark.^ 

Form  No.  4760. 

(Commencing  as  in  Form  No,  4752,  and  continuing  down  to*)  was  the 
duly  qualified  clerk  of  the  county  court  of  said  county  of  Freestone, 

oi,  be  imprisoned  in  the  penitentiary,  Illinois,  —  i  Starr  &.  C.  Anno.  Stat, 

etc.     Miss.  Anno.  Code  (1092),  §977.  (1896),  p.  1327,  par.  350. 

Texas,  —  The  provision   in  the  Tex.  Kansas.  —  Gen.  Stat.  (1880),  §  2215. 

Pen.  Code  (1895),  art.  903,  is  essentially  Michigan,  —  How.  Anno.  Stat.  (Supp. 

the  same.  1890),  g  2074^. 

1.  California.  —  Every    person    who  Montana.  —  Pen.  Code  (1895),  §  648. 

marks  or  brands  any  horse,  mare,  etc.,  Nevada.  ^^Stsx,    (1887),   c.   86,  §    i; 

belonging    to    another,    with    intent  Stat.  (1891),  c.  45,  §  i. 

thereby  to  steal  the  same  or  to  prevent  Utah.  —  2  Comp.  Laws  (1888),  §  4557- 

identification  thereof  by  the  true  owner,  Washington. —  Pen.  Code  (1891),  g  60. 

is  punishable  by  impnsonment  in  the  Wyoming.  —  Rev.  Stat.  (1887),  |  907. 

state    prison   for  not  less  than  one  or  8.   Texas,  —  Pen.    Code     (1895),   art. 

more  than  five  years.     Cal.  Pen.  Code  933. 

(1886),  %  357.  8.  The  number  of  animals  branded 

Substantially  the  same  statute  exists  should  be  alleged  with  care,  as    the 

in  the  following  states:  punishment  depends  upon  the  number. 

Arizona. —  Veti,  Code  (1887),  §969.  Tex.  Pen.  Code  (1895),  art.  933. 

Georgia.  —  3  Code  (1896),  ^  165.  4.  Proseoutioii  of  Beoording  Oflloir.-^ 

Idakc. —  Rev.  Stat.  (1887),  §6867.  This  form  is  drawn  under  Tex.  Pen. 
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and  as  such  did  then  and  there  record  a  brand  for  Richard Roe^  when 
the  sdLid  Richard  Roe  had  failed  to  designate  the  part  of  the  animal 
upon  which  said  brand  was  to  be  placed,  against  (concluding  as  in^ 
Form  No,  4752). 

6.  For  Unlawfully  Uslnsr  a  Brand  or  Hark«^ 
a.  Using  More  than  One  Brand  or  Hark.* 

Form  N0.4761. 

{Commencing  as  in  Form  No.  4752,  and  continuing  down  to  *)  in 
originally  branding  (or  marking  or  branding  and  marking)  certain 
cattle,  to  wit,  (naming  their  number  and  kind)y  did  use  more  than  one 
brand  (or  ntark  or  brand  and  mark)  against  (concluding  as  in  Form^ 
No,  4752). 

b.  Uaing  Unrecorded  Brand  or  Mark.* 

Form  No.  4763. 

(Comffuncing  as  in  Form  No,  4752,  and  continuing  down  to  *)  did 
mark  (or  brand  or  mark  and  brand)  certain  unmarked  (or  unbranded 
or  unmarked  and  unbranded)  stock,  to  wit,  (naming  their  number  and 
kind\  with  a  certain  mark  (or  brand  or  mark  and  brand)  not  upoa 
record,  against  (concluding  as  in  Form  No.  4752). 

7.  For  Killings  Unbranded  or  Unmarked  Animala. 

a.  Generally.^ 

Form  No.  4763. 

(Commencing  as  in  Form  No,  4752,  and  continuing  down  to  *)  did 
knowingly  kill  an  unmarked  (or  unbranded  or  unmarked  and  unbrandedy 
animal  of  the  cattle  species  (or  hog  or  sheep  or  goat\  the  said  animal 
not  being  his  own  property;  *  against  (concluding  as  in  Form  No.  4752).. 


Code  (i895)«  art.  934.     Sututes  of  the  corded.     0klah4>ma,  — Stat.    (1S93),    g 

same  general  tenor  are  as  follows:  248 

Nebraska.  —  Consol.  Stat.  (1893),  g  75.  Marking  with  A]iotliflr*i  Bzmod—  Wu-^ 

New  Mexico. — Comp.  Laws  (1884),  consin. — Sanb.  &  B.  Anno.  Stat.  (1889), 

S  55.  §  1468. 

Wyoming.  —  Rev.  Stat.  (1887),  §  4098.  California.  —  Pol.     Code    (1886),    § 

Proieoutioii    of    Stodk    Owner.  —  For  3183 . 

statutes  relating  to  the  punishment  of  Vrinff  Labor  AModfctian  Bzmod  witb0nt 

a  person   fraudulently   procuring  the  Authontj  —  Kentucky.  —  Barb.   &  C. 

recording  of  a  brand  or  mark  see  Stat.  (1894),  §  4754. 

Nebraska.  —  Consol.  Stat.  (1893),  §  74.  Ohio.  —  Laws  (1894),  p.  19a,  §  5. 

^<ww»»^.  — Rev.  Stat.  (1887),  §4097.  8.    Texas.  —  Pen.    Code    (1895),   art. 

1.  Branding  with  DeriM  Prohibitsd  1^  932. 

Law  —  Montana. — Pen.  Code  (1895),  ^  See  similar  statutes  as  follows: 

1 190.  Missouri.  —  Rev.  StaL  ( 1889) ,  |5  6826^ 

New  Jersey,  —  Gen.   Slat.    (1895),    p.  Nevada.  —  Gen.  Stat.  (1885),  §  763. 

44.  §S  58.  59.  8.  Texas.  —  Pen.  Code  (1895),  art.  905. 

Tailing  to  Ghaago  Braadi  as  directed  4.  Texas.  — Pen.  Code  (1895),  art.  908. 

by  .commissioners  when  imported  stock  5.  It  is  sufficient  to  allege  and  prove 

is  branded  with  a  mark  already   re-  that  the  animal  killed  was  not  the  prop> 
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b.  By  Butcher.! 

Fonn  No.  4764. 

(Commencing  as  in  Form  No,  ^762^  and  continuing  down  to  *)  was  a 
butcher  (or  a  person  engaged  in  the  slaughter  of  ammals\  and  clid  then 
and  there  kill  (or  cause  to  be  killed^  certain  unmarked  (or  unbranded 
or  unmarked  and  unbranded)  animals,  to  wit,  (naming  their  number  and 
kind^^  the  said  animals  not  having  been  raised  by  him ;  against  (con- 
cluding as  in  Form  No.  4762). 

III.  PROCEEDINGS  TO  RE-ESTABLISH  RECORD  OF  LOST  BRAND  OR, 

HARK. 

1.  Petition.' 

Form  No.  4765. 

In  the  matter  of  the  application  of    ^ 

John  Doe  I 

for  an  order  re-establishing  the  record  | 
of  his  mark  or  brand  for  live  stock.  J 

To  the  honorable  the  Circuit  Court  for  the  county  of  Duval^  State 
of  Florida. 
The  petition  oi  John  Doe,  oi /acksonviiie  in  said  county,  respect- 
fully shows; 

1.  Tiiat  on  the  1st  day  of  May^  id^jp,  the  said  John  Doe  duly  filed 
in  the  office  of  the  clerk  of  the  Circuit  Court  of  the  said  county  of 
Duval  his  mark  (or  brand)  for  use  in  the  marking  (or  branding)  of 
cattle,  as  follows:  The  letters  ^^/ D"  surrounded  by  a  circle,  the 
said  mark  (or  brand)  to  be  used  on  the  left  side  of  the  neck  of  all 
animals  owned  by  the  said  John  Doe  and  marked  (or  branded)  by  him. 

2.  That  the  record  of  said  mark  (or  brand)  has  been  lost  or 
destroyed. 

Wherefore  your  petitioner  prays  that  an  order  may  be  made  for  the 
re-establishment  of  the  record  of  your  petitioner's  said  mark  (or 
brand). 

And  this  your*  petitioner  will  ever  pray. 

John  Doe, 

(  Verification, )' 

erty  of  the  accused,  without  stating  or  South  Dakota,  —  Sess.   Laws  (1891)^ 

proving  the  true  owner  of  such  animal,  c.  lis,  §§  i,  4. 

Tex.  Pen.  Code  (1895).  art.  908.  Waskingion.  —  Laws    (1895),    c.    46, 

1.   Texas.  —  Pen.    Code  (1895),   arts.  §  713. 

889,  890.  Tailiiig  to  Xalw   Report  of  Animals 

Tailing  to  Xoep  Bagistor  of  Marks,  oto.,  Blanghtorod.  —  A    similar    statute     in 

of  Blanghtorod  Animals.  —  See  the  follow-  Texas  requires  a  butcher  to  report  to 

ing  statutes  reauiring  butchers  to  keep  the  commissioner's  court  of  his  county, 

a  register  containing  the  marks,  brands,  at    each    regular    term    thereof,    the 

etc.,  of  animals  slaughtered  by  them:  number,  color,  marks,  brands,  etc.,  of 

Mississippi, — Anno.     Code     (1892),  every  animal  slaughtered  by  him  since- 

g  972.  the  last  term  of  said  court.    Tex.  Pen. 

New  Mexico.— Com^.  Laws  (1884),  Code  (1895),  art.  891. 

8  73.  «.  Florida  — K^M,  Stat.  (1892),  %  1528. 

Oklahoma,  —  Sess.  Laws  (1895),  c.  3,  8.  For  the  form  of  verification  in  a. 

g  2.  particular  jurisdiction  consult  the  title: 

VKRIPICATIONS. 
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2.  Order.^ 

Pom  No,  4766. 

In  the  matter  of  the  application  of     ^  In  the  Grcuit  Court, 

John  Doc  \      Fourth  Judicial  Circuit, 

for  an  order  re-establishing  the  record  [     Florida,  Duval  County, 
of  his  mark  or  brand  for  live  stock.   J      Spring  Term,  i8d7. 

It  appearing  from  the  verified  petition  of  John  Doe,  the  petitioner 
in  this  cause,  filed  herein  on  the  3d  day  of  May,  i8P7,  that  on  the 
1st  day  of  Mo^,  iS8$,  the  said  petitioner  duly  filed  in  the  office  of 
the  clerk  of  the  Circuit  Court  of  Duval  county,  his  mark  (or  brand), 
to  be  used  by  him  in  marking  (or  ^r^mi^Vi^^  cattle  owned  by  him,  the 
said  mark  (or  brand)  being  of  the  foUowmg  description:  (Gipc  de- 
scription of  the  mark  or  brand  cu  in  th€  petition),  and  it  appearing  that 
the  record  of  said  mark  (or  brand)  has  been  lost  (or  de^oycd\  it  is 
therefore  ordered  that  the  said  record  be  and  the  same  is  nereby 
re-established. 

JacksonvHU,  Florida,  Mc^  4th,  i8P7. 

John  Marshall^  Cixcuit  Judge. 

I.  /fcrJA,— Rev.  Sut.  (189s),  %  issS. 
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BREACH   OF  PEACE. 

For  Forms  relating  to  Prosecutions  for  Offenses  known  as  Breaches  of 
the  Peace,  see  the  title  AFFRAY,  vol.  i,  p.  68i;  ASSAULT, 
vol.  2,  p.  228;  PRIZE  FIGHTS;  RIOT;  ROUT;  UN- 
LAWFUL ASSEMBLY, 

For  Forms  relating  to  Proceedings  to  Prevent  a  Breech  of  the  Pec^e, 
see  the  title  SURETIES  OF  THE  PEACE, 


BREACH  OF  PROMISE  OF  MARRIAGE, 

I.  THE  COMPLAINT,  DECLARATION,  OR  PETITION  FOR  FAILURE  TO 
HARRT9  1052. 
1.  In  General,  1053. 
«.  Upon  Request,  ion , 

a.  In  General,  1057. 

b.  With  Special  Damage,  1058. 
8.  In  a  Reasonable  Time,  1060. 

4.  At  a  Specified  Time,  1062. 

6.   Where  Defendant  Marries  Another,  1064. 

6.   Where  Defendant  Was  Already  Married,  1065. 

IL  THE  ANSWER  OR  PLEA,  1067. 

!•  Denying  Promise,  1067. 

s.  Denying  Brectch,  1067. 

8.  Denying  Plaintiff^ s  Readiness  and  Offer  to  Marry,  1067. 

4.  That  Plaintiff  was  Habitually  Intemperate,  1068. 

5.  That  Plaintiff  was  Unchaste,  1068. 

a.  At  Time  of  Promise,  1068. 

b.  After  Promise,  1069. 

6.  Th€U  Defendant  wets  Unfit  to  Marry  Through  Disease,  107 1. 

GROSS-REFERENCES. 

For  Forms  connected  with  the  Arrest  of  the  Defendant  in  Breech  of 
Promise  Suits,  see  the  title  ARREST  IN  CIVIL  ACTIONS^ 
vol.  2,  p.  117. 

For  Forms  connected  with  Proceedings  for  Seduction,  see  the  title 
SEDUCTION. 

For  matters  of  Procedure  c/>nnected  with  Actions  for  Breach  of  Prom- 
ise, see  the  title  BREACH  OF  PROMISE  OF  MARRIAGE, 

3  ENCVCLOPiEDIA    OF    PLEADING    AND    PRACTICE  683. 

For  matters  of  Substantive  Law  connected  with  the  subject  of  Brecuh  of 
Promise,  see  the  title  BREACH  OF  PROMISE  OF  MAR- 
RIAGE, 4  American  and  English  ENcrcLOPiEDiA  of  Law 
(2d  ed.)  %%x, 
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I.  THE  COMPLAINT,  DECLARATION,  OR  PETITION  FOR  FAILURE  TO 

HARRT.^ 

1.  BaqviiiUi  of  Ooi^UlBt  or  Dtekra-  uken  thereof  after  yerdict.    Roper  v, 

tioB  — Ago  of  Partloi.— There  need   be  Clay,  i8  Mo.  383. 

no  averment  that  the  parties  were  of  a  SuffiHent  Averments,  —  An  ayerment 

marriageable  age  when  the  alleged  con-  that  **  the  plaintiff  and  defendant,  on 

tract  was  made.      Jones  v.    Layman,     the    day  of ,    agreed  to 

133  Ind.  569.     Nor  need  the  ages  be  set  marry     one    another"    is    sufficient, 

out  so  that  the  court  may  judge  if  they  Jones  v.  Layman,  123  Ind.  569. 

were  of  marriageable  age.   Glasscock  v.  So  with  an  ayerment  that  "  on  the 

Shell,  57  Tex.  315.  ///   day  of  October^  iS^,  in   consider- 

Datoof  Proaiio.  —  The  exact  date  of  ation    that    the    plaintiff,    being    un- 

the   promise  is   not  material.     2  Chit,  married,  at  the  request  of  defendant, 

PI.  129,  note  x;  2  Saund.  PI.  664.  promised  to  marry  him,  the  defendant, 

Timo    aad    Plaoo  of  Xairiago — Gen-  promised  to  marry  the  plaintiff  on  or 

erally,  —  It  is  not  necessary  that  the  about    the  jdh  day  of  AprU^    1886.** 

time  of  marriage  should  be  specified  in  Adams  v.  Byerly,  123  Ind.  368. 

the  declaration.    Carth.  467;  Martin  v.  And  an  averment  that  *'  the  defend- 

Pattofi,   I   Litt.  (Ky.)  233;  3  Encyc.  of  ant  entered  into   a  contract  with  the 

PI.    and    Pr.   686.      Except  when   the  plaintiff,  by  which  it  was  agreed  by  and 

promise   is  to  marry  on  a  particular  between  them  both  that  they  would  get 

day,  in  which  case  it  should  be  so  de-  married,"  etc.,  though  not  in  the  usual 

scribed  in  one  count.     2  Chit.  PI.  129,  form,  is  a  sufficient  averment  of  mu- 

note  X.      Butif  the  time  and  place  of  tual  promise.     Cates  v.  McKinney,  48 

the  promised  marriage  are  averred,  the  Ind.  562. 

averment  must  conform  to  the  proof.  iHsuJUient  A vermeiU.  —^  Acompl^nt 

Martin  v.  Patton,   i  Litt.  (Ky.)  233;  3  alleging,  in  substance,  in  reference  to 

Encyc.   of    PI.   and    Pr.    686.      After  a  promise,  that  in  a  conversation   be- 

verdict  judgment  ought  not  to  be  re-  tween  the  parties  at  a  time  and  place 

versed    because    the    time    when    the  specified,  the  plaintiff  asserted,  among 

marriage  was  to  be  performed  is  left  other  things,  that  the  defendant  had 

blank  in  the  declaration.     Milstead  v,  promised  to  marry  her ;  and  that,  at 

Redman,  3  Munf.  (Va.)  210.  the  same  time  and  place,  the  defendant 

Averment  Construed.  —  An  averment  said  to  the  plaintiff,  he  acknowledged 

that  each  party  mutually  promised  **  to  he  had  done  wrong  in  promising  her 

marry  the  other  thereafter,  to  wit,  in  a  as  he  did,  and  hoped  she  would  for- 

reasonable    time;    that    subsequently  give  him  ;  but  if  he  should  marry  her, 

they    agreed    to    marry    as  aforesaid  as  they  had  talked,  and  she  go  to  his 

thereafter,  to  wit,  iV<w^ii»3/r7//A,  187^,**  house,  it  would  make  both  miserable 

avers  a  promise  to  marry  on  the  last  for  life ;  and  further  alleging,  that  the 

named  date.     Haymond  v.  Saucer,  84  defendant  said  to  the  plaintiff,  in  reply^ 

Ind.  3.  to  her  entreaties,  she  must  try  to  for> 

Mutual  Premliot  —  Generally,  —  The  get  it,  and  acknowledged  he  had  done 

action  is  sustainable  only    where  the  wrong,  and  that  he  was  sorry  for  it, with- 

con tract  to  marry  is  mutual,     i  Rol.  out  otherwise  averring  a  promise,  doca 

Ab.    22,  1.  5;  I  Sid.    180;   I   Lev.  147;  not  state  facts  sufficient  to  constitute 

Carth.  467.    And  mutual  promises  must  a  cause  of  action.     Buzzard  v.  Knapp,^ 

be  shown  in  the  declaration  or  com-  12  How.  Pr.  (N.  Y.  Supreme  Ct.)  504. 

plaint.     2  Chit.  PI.  129,  note  y;  Jones  Ooudttloni.  —  A  condition   forming  a 

V.  Layman,    123   Ind.   569;  Adams  v.  part  of  the  original  promise  must  be 

Byerly,  123  Ind.  368;  Cates  v.  McKin-  set  out  and  its   performance  averred, 

ney,   48   Ind.   562;  Roper  v.    Clay,  18  Cole  v,  Cottingham,  8  C.  &  P.  75,  34 

Mo.  383;  Buzzard  v.  Knapp,  12  How.  E.  C.  L.  297.     Thus  a  statement,  in  the 

Pr.    (N.    Y.    Supreme    Ct.)  504.     But  presence  of  a  woman,  of  an  intention 

though  one  of  the  parties  be  an  infant,  to  marry  her  as  soon  as  her  business  is 

yet  the  contract  to  marry  will  be  obliga-  settled,  must  be  laid  as  a  conditional 

tory  on  the  other  side.     Holt  v.  Cla-  promise,   and   the   condition    must  be 

rencieux,  2  Stra.  937;  Bac.  Ab.  Infant,  shown  to  have  been  performed.    Cole 

But  while  a  failure  to  show  that  the  v.  Cottingham,  8  C.  &  P.  75,  34  E.  C.  L. 

promises  were  mutual  would  be  fatal  297.     But  a  condition   fully  embodied 

on  demurrer,  yet  advantage  cannot  be  in  the  law  controlling  the  contract  need 
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1.  In  General. 

Form  No.  4767. 

(2  Chit.  PI.  130;  2  Saund.  PI.  66$.)' 
Markham  andLeBlanc, 

Trin,  Term,  29  Geo.  III. 
Middlesex^  to  wit.     Jane  Doe  complains  oi  Richard  Roe ^  being  in 

Tiot  be  averred.     Waters  v.  Bristol,  26  plaintiff,  or  any  averment  of  a  special 

Conn.  398.  refusal  to  marry  her.   Seymour  v.  Gart- 

-   BaqvettforFWfdmuuiM  —  WhenNeces-  side,  2  D.  &  R.  55,  16  E.  C.  L.  73. 

sary,  — Where  the  plaintiff  declares  on  Beadineii  to  Perform.  —  An  averment 

a  contract    to    marry    on    request,    a  of  plaintiff's    readiness    to    fulfil    the 

special  request  must  be  averred.    Mar-  marriage    contract  is  material.     Gra- 

tin  V.  Patton,  i  Litt.  (Ky.)  233;   Fible  ham  v.  Martin,  64  Ind.  567;  Hunter  v. 

V.   Caplinger,    13  B.   Mon.   (Ky.)  464.  Hatfield,  68  Ind.  416;  Martin  v.  Patton, 

And  where  no  time  or  place  of  mar-  i   Litt.   (Ky.)  233.     But   the  want  of 

riage  is  stated  in  the  promise,  an  offer  such  an  averment  is  cured  by  verdict, 

to  perform  must  be  averred;  that  the  Hunter  v.  Hatfield,  68  Ind.  416.     And 

plaintiff  was  ready  and  willing  is  not  is  unnecessary  where  the  complaint  or 

sufficient.      Burks   v.    Shain,  2    Bibb  declaration  alleges  that  at  the  time  of 

(Ky.)  341.  the    engagement    the    defendant  was 

When  Unnecessary,  —  Where  the  de-  already  married  to  another.     3  Encyc. 

fendant  has  renounced  his  promise  to  of  PI.  and  Pr.  688. 

marry,  the  plaintiff  is  not  obliged  to  Where  no  precise  time  is  agreed  upon, 

aver  a  request  for  performance  thereof,  the  law  construes  the  averment  to  be  a 

although  the  time  fixed  for  performance  promise  to  marry  in  a  reasonable  time 

is  not  passed.     Kurtz  v,  Frank,  76  Ind.  upon  request,  and  the   plairitiff   must 

594;  Burtis  V.  Thompson,  42  N.  Y.  246;  allege    not   only    that   defendant    did 

Frost  V.  Knight,  L.  R.  7  Exch.  11 1.    Nor  not  marry  her,  but  also  that  she  was 

is  such  an  averment  necessary  where  willing  and  offered  to  marry  him   and 

the  original  contract  is  to  marry  on  a  that  he  refused  her  before  suit  brought, 

day  certain,  which  has  expired.     Gra-  Cole  v.  Holliday,  4  Mo.  App.  ^4. 

ham  V.  Martin,  64  Ind.  568.     Or  when  Damagw —  Generally.  —  It  is   neces- 

no  time  is  fixed  for  a  marriage,  and  a  sary  that    the    facts    relied    upon    as 

reasonable  time  has  expired.     Turner  damages  be  set  out,  and  if  the  specific 

V,  Baskin,  2  W.  L.  M.  (Ohio)  98.    And  facts  relied  on  as  elements  of  damage 

where  the  defendant  is  not  in  a  con-  are  not  alleged,  upon  objection  made 

dition  to  perform  his  contract  by  reason  at  the  proper  time  and  in  the  proper 

of  having  married  another  person  it  is  manner,  the  plaintiff  will  be  entitled  to 

not  necessary  to  aver  a  request  for  him  nominal  damages  only.     Glasscock  v. 

to  fulfil  his    agreement.      2  Chit.  PI.  Shell,  57  Tex.  215. 

130;  King  V.  Kersey,  2  Ind.  402;  Graham  As  to  what  damages  are  recoverable 

V.  Martin,  64  Ind.  567;  Hunter  v.  Hat-  without  special  allegation,  see  3  Encyc. 

field,  68  Ind.  416;   Lahey  v.   Knott,  8  of  PI.  and  Pr.  688. 

Oregon  198;   Shprt  v.  Stone  8  Q.  B.  358,  Seduction.  —  By  the  weight  of  author- 

55  E.  C.  L.  358.     Nor  need  there  be  ah  ity  evidence  of  seduction  may  be  intro- 

averment  of  the  lapse  of  a  reasonable  duced  under  the  general  averments  of 

time.    Gaines  v.  Smith,  15  M.  &  W.  189.  the  promise  to  marry  and  its  breach. 

Sufficient  Averment. — The  words  **did  3  Encyc.  of  PI.  and  Pr.  688.     But  the 

not  nor  would  within  such  reasonable  contrary  view  is  held   in   the   follow- 

time  as  aforesaid  or  at  any  time  after-  ing  cases:     Gates  v.  McKinney,  48  Ind. 

wards  marry  her,  the  said  plaintiff,  but  562;    Felger  v.    Etzell,    75    Ind.    417; 

hadi    hitherto    wholly    ignored    a   re-  Burks  v.  Shain,  2  Bibb  (Ky.)  343;  Ty- 

quest  so  to  do,"   necessarily  imply  a  ler  v.  Salley,  82  Me.   128;   Leavitt  v. 

request  to  marry,  and  are  good  after  Cutler,  37  Wis.  46. 

verdict  without  averring  that  defend-  For  the  Formal  Parti  of  a  complaint, 

ant  had  any  notice  of  plaintiff  being  declaration,  or  petition,  in  a  particular 

ready  to  marry  her  during  the  reason-  jurisdiction,   consult    the    titles   Com- 

able    time    alleged,  or    averring    any  plaints  and  Declarations. 

request   made    to  defendant  to  marry  1.  See  also  2  Rev.  Swift's  Dig.  502. 
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the  custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now 
king  before  the  king  himself,  of  a  plea  of  trespass  on  the  case  on 
promises,  f  For  that  whereas,  heretofore,  to  wit,  on  the  first  day  of 
Mayy  lisi^  at  Westminster  in  the  county  of  Middlesex  aforesaid,  in 
consideration  that  the  said  Jane  Doe  being  then  and  there  sole  and 
unmarried,  at  the  special  instance  and  request  of  the  said  Richard 
RoCy  had  then  and  there  undertaken,  and  faithfully  promised  the 
sa\d  Richard  Roe  to  marry  him  the  sajd.  Richard  Roe,^  he  the  said 
Richard  Roe  undertook,  and  then  and  there  faithfully  promised  the 
s^\A  Jane  Doe  to  marry  her  the  sad^  fane  Doe,  And  the  szid/ane 
Doe  avers,  that  she,  confiding  in  the  said  last-mentioned  promise 
and  undertaking  of  the  szXd  Richard  Roe  ^hditYi  always  from  thence 
hitherto  remained  and  continued,  and  still  is,  sole  and  unmarried,, 
and  hath  been  for  and  during  all  the  time  last  aforesaid,  and  still  is 
ready  and  willing  to  marry  him  the  said  Richard  Roe^  to  wit,  at  West- 
minster  aforesaid  in  the  county  of  Middlesex  aforesaid ;  and  although 
a  reasonable  time  for  the  szliA  Richard  Roe  to  marry  the  saii^Jam 
Doe  hath  elapsed  since  the  making  of  the  said  last-mentioned 
promise  and  undertaking  of  the  said  Richard Roe\  and  although  the 
said  Jane  Doe^  after  the  making  of  the  said  last-mentioned  promise 
and  undertaking  of  the  said  Richard  Roe ^  to  wit,  on  the  first  day  of 
July^  1783^  at  Westminster  aforesaid  in  the  county  of  Middlesex 
aforesaid,  requested  the  said  Richard  Roe  to  marry  her,  the  saidya^i^ 
DoCy  yet  the  said  Richard Roe^  not  regarding  his  said  last-mentioned 
promise  and  undertaking,  but  contriving,  and  fraudulently  intending 
craftily  and  subtly  to  deceive  and  defraud  the  said  Jane  Doe  in  this 
respect,  did  not,  nor  would,  at  the  said  time  when  he  was  so 
requested,  as  last  aforesaid,  or  at  any  time  before  or  afterwards, 
marry  the  sdXd  Jane  Doe ^  but  on  the  contrary  thereof,  he  the  said 
Richard  RoCy  at  the  said  time  when  he  was  so  requested,  as  last  afore- 
said, wholly  refused  then  or  ever  to  marry  her  the  said  Jane  Doe^  to 
wit,  at  Westminster  aforesaid  in  the  county  of  Middlesex  aforesaid. 
To  the  damage  of  the  ^6,  Jane  Doe  of  jQf^OOy  and  therefore  she 
brings  her  suit,  etc. 

i     John  Den 
Pledges  to  Prosecute  •<  and 

(  Richard  Fenn, 

Form  No.  4768. 

(2  Wentw.  PI.  489.)* 

In  the  Common  Pleas, 

Trinity  Term,  23  Geo,  III 
WiltshirCy  ss.  William  Jenkins^  late  of  Salisbury^  in  said  county  of 
WiltSy  esquire,  was  attached  to  answer  Martha  Brooks^  widow,  in  a 
plea  of  trespass  on  the  case  on  promises;  and  thereupon  the  said 
Martha^  by  John  Lloyd^  her  attorney,  complains:  that  whereas  here- 
tofore, to  wit,  on  the  first  day  of  December^  in  the  year  of  our  Lord 

1.  This    precedent    also    contains  a  At  the  trial  of  this  cause  at  the  as- 

count  for  failure   to  marry  at  a  date  sizes  at  Salisbury  a  verdict  was  found 

certain,   and   a    count  for    failure    to  for   the    plaintiff,    with    two    hundred 

marry  in  a  short  time.  pounds  damages. 
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IIBO^  at  Salisbury^  in  the  said  county  of  WiltSy  in  consideration  that 
the  said  Martha^  who  was  then  and  there  sole  and  unmarried,  at  the 
special  instance  and  request  of  said  defendant,  had  then  and  there 
agreed,  and  faithfully  promised  the  said  defendant,  who  then  and 
there  alleged  and  pretended  himself  to  be  sole  and  unmarried,  that 
she  the  said  plaintiff  would  marry  and  take  the  said  defendant  to  hus- 
band, he  the  said  defendant  then  and  there,  to  wit,  on  said  first  of 
December  in  the  year  ItSO  aforesaid,  at  Salisbury  aforesaid,  in  said 
county  of  Wilts^  undertook,  and  faithfully  promised  said  plaintiff,  to 
marry  and  take  her  said  plaintiff  to  wife:  And  said  plaintiff  avers, 
that  although  the  said  plaintiff,  confiding  in  the  said  promise  and 
undertaking  of  said  defendant,  so  by  him  in  manner  and  form  afore- 
said made,  hath  always,  from  the  making  of  the  said  promise  and 
undertaking,  hitherto  refused  to  contract  matrimony  with  any  other 
man  whatsoever,  and  has,  during  all  that  time,  been  ready  and  will- 
ing to  marry  and  take  to  her  husband  him  the  said  defendant,  as  the 
said  defendant  well  knew,  to  wit,  at  Salisbury  aforesaid,  in  the  county 
aforesaid :  Yet  the  said  plaintiff  in  fact  further  saith,  that  the  said 
defendant,  not  regarding  his  promise  and  undertaking  so  by  him  in 
manner  and  form  aforesaid  made,  but  contriving  and  fraudulently 
intending  craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff 
in  this  behalf,  hath  not  yet  taken  to  his  wife  the  said  plaintiff 
(although  a  reasonable  time  for  that  purpose  hath  long  since  elapsed, 
and  although  so  to  do  he  the  said  defendant  hath  been  frequently 
requested);  but  he  so  to  do  hath  always,  from  the  time  of  the  making 
of  his  aforesaid  promise  and  undertaking,  hitherto  wholly  refused, 
and  still  doth  refuse,  contrary  to  the  tenor  and  effect  of  his  said 
promise  and  undertaking,  and  in  breach  and  violation  thereof,  to 
wit,  at  Salisbury  aforesaid,  in  the  said  county  of  Wilts:  And  whereas 
heretofore,  to  wit,  on  the  ninth  day  of  December  in  the  year  of  our 
Lord  1180^  at  Salisbury  aforesaid,  in  the  said  county  of  IVilts^  in  con- 
sideration that  the  said  plaintiff,  who  was  then  and  there  sole  and 
unmarried,  at  the  special  instance  and  request  of  said  defendant,  had 
then  and  there  agreed  and  faithfully  promised  the  said  defendant 
that  she  the  said  plaintiff  would  marry  and  take  said  defendant  to 
husband,  he  said  defendant  afterwards,  to  wit,  on  the  said  ninth  day  of 
December^  in  the  year  1780  aforesaid,  at  Salisbury^  in  said  county  of 
WiltSy  undertook,  and  faithfully  promised  said  plaintiff,  to  marry  and 
take  her  said  plaintiff  to  wife  the  then  next  morning  (that  is  to  say, 
on  the  morning  of  the  tenth  day  of  December,  which  was  in  the  year 
1780  aforesaid):  And  said  plaintiff  avers,  that  although  she  the  said 
plaintiff,  on  the  morning  of  the  day  next  after  the  making  of  the 
said  last-mentioned  promise  and  undertaking  of  said  defendant,  to 
wit,  on  said  tenth  day  of  December  in  the  year  1780  aforesaid,  was 
ready  and  willing  to  marry  and  take  to  her  husband  him  the  said 
defendant;  whereof  the  said  defendant  had  due  notice,  to  wit,  at 
Salisbury  aforesaid;  and  although  the  said  plaintiff,  confiding  in  the 
said  last-mentioned  promise  and  undertaking  of  said  defendant,  so 
by  him  in  manner  and  form  aforesaid  made,  hath  always,  from  the 
making  of  said  last-mentioned  promise  and  undertaking,  hitherto 
refused  to  contract  matrimony  with  any  other  man  whatsoever,  and 
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has,  during  all  that  time,  been  ready  and  willing  to  many  and  to 
take  to  husband  him  the  said  defendant,  to  wit,  at  Salisbury  afore- 
said, in  the  county  of  Wilts  aforesaid:  Yet  the  said  plaintiff  in  fact 
further  saith  that  said  defendant,  not  regarding  his  said  last-men- 
tioned promise  and  undertaking  so  by  him  in  manner  and  form  afore- 
said made,  but  contriving  and  fraudulently  intending  craftily  and 
subtly  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did 
not  in  or  on  the  morning  of  the  day  next  after  the  making  of  his  said 
last-mentioned  promise  and  undertaking,  to  wit,  on  said  tenth  day  of 
December  in  the  year  1180  aforesaid,  marry,  nor  hath  he  at  any  other 
time  whatsoever  married  or  taken  to  his  wife  her  the  said  plaintiff 
^although  so  to  do  he  the  said  defendant  was  requested  by  said  plain- 
tiff, on  the  said  tenth  day  of  December  in  the  year  1180  aforesaid,  and 
often  since,  to  wit,  ^t  Salisbury  aforesaid,  in  the  county  of  IVilts); 
but  he  so  to  do  on  the  said  tenth  day  of  December  in  the  year  1780, 
at  Salisbury  aforesaid,  in  the  county  aforesaid,  did  refuse,  and  always 
from  thence  hitherto  hath  wholly  refused,  and  still  doth  refuse,  con- 
trary to  the  tenor  and  effect  of  his  said  last-mentioned  promise  and 
undertaking,  and  in  breach  and  violation  thereof,  to  wit,  at  Salisbury 
aforesaid,  in  the  said  county  of  IVilts:   And  whereas  heretofore,  to 
wit,  on  the  twelfth  day  of  December  in  the  year  1180  aforesaid,  at 
Salisbury  aforesaid,  in  said  county  of  Wilts,  in  consideration  that  the 
said  plaintiff  (who  was  then  and  there  sole  and  unmarried),  at  the 
special  instance  and  request  of  said  defendant,  had  then  and  there 
agreed  and  undertaken  to  marry  and  take  said  defendant  to  husband, 
he  the  said  defendant  then  and  there,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  Salisbury  aforesaid,  in  the  said  county  of  Wilts, 
undertook,  and  faithfully  promised  the  said  plaintiff,  to  marry  and 
take  her  the  said  plaintiff  to  wife  in  a  short  time  then  next  following: 
And  the  said  plaintiff  avers,  that  although  a  long  and  reasonable 
time  for  that  purpose  hath  long  since  elapsed;  and  although  she  the 
said  plaintiff,  confiding  in  the  said  last-mentioned  promise  and  under- 
taking of  said  defendant,  so  by  him  in  manner  and  form  aforesaid 
made,  hath  always,  from  the  time  of  the  making  of  such  promise 
and  undertaking,  hitherto  refused  to  contract  matrimony  with  any 
other  man  whatsoever,  and  has,  during  all  that  time,  been  ready  and 
willing  to  marry  and  take  to  her  husband  him  the  said  defendant,  as 
he  the  said  defendant  well  knew,  to  wit,  at  Salisbury  aforesaid,  in 
said  county  of  Wilts:  Yet  the  said  plaintiff  in  fact  further  saith,  that 
said  defendant,  not  regarding  his  said  last-mentioned  promise  and 
undertaking,  so  by  him  in  manner  and  form  aforesaid  made,  but  con- 
triving and  fraudulently  intending  craftily  and  subtly  to  deceive  and 
defraud  said  plaintiff  in  this  behalf,  hath  not  yet  taken  to  wife  the 
said  plaintiff  (although  often  requested  so  to  do);  but  he  so  to  do 
hath  always,  from  the  time  of  the  making  of  his  said  last-mentioned 
promise  and  undertaking,  hitherto  wholly  refused,  and  still   doth 
refuse,  contrary  to  the  tenor  and  effect  of  his  said  last-mentioned 
promise  and  undertaking,  and  in  breach  and  violation  thereof,  to  wit, 
at  ScUisbury  aforesaid,  in  the  said  county  of  Wilts  \    wherefore  said 
plaintiff  saith  she  is  injured,  and  hath  sustained  damages  to  the  value 
of  one  thousand  pounds,  for  which  she  brings  her  suit,  etc. 
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Form  No.  4769. 
(Mass.  Pub.  Sut.  (1883),  c.  167,  g  94.) 
Jane  Doe    \  Middlesex,  %yx^.Q,t. 
Richard  Roe.  J  '^^^'^^^  Declaration. 

And  the  plaintiff  says  that  she  and  the  defendant  mutually  prom- 
ised to  marry  each  other. 

And  she  has  always  been  ready  to  marry  defendant,  but  the  defend- 
ant refuses  to  perform  his  promise. 

Jeremiah  Mason^  Plaintiff's  Attorney. 

2.  Upon  Request, 
a.  In  GeneraL* 

Form  No.  4770. 

(2  Chit.  PI.  129;  2  Saund.  PI.  664.)* 

{Commencing  as  in  Form  No.  Ji767^  and  continuing  down  to  ♦)  when 
she  the  said  fane  Doe  should  be  thereunto  afterwards  requested,  he 
the  said  Richard  Roe  wndtTtoo^i,  and  then  and  there  faithfully  prom- 
ised the  said  Jane  Doe  to  marry  her  the  said  Jane  Doe  when  he  the 
said  Richard  Roe  should  be  thereunto  afterwards  requested.     And 

1.  BeqnlittM  of  OomplaiBt,  tte.  —  For  said  Levy  Poppenkiemer,  hath  always 

a  note  discussing  the  requisites  of  the  from  thence  hitherto,  and  hath   been 

complaint,  declaration,  or  petition,  see  always  and  for  all  the  time  aforesaid 

supra^  note  2,  p.  1052.  and  still  is,  ready  and  willing  to  marry 

PrModmt.  —  In   Leopold  v,   Poppen-  him,  the  said  Z^  jP^^m^^Vm^r,  at  the 

hiemer,  i  Code  Rep.  (N.  Y.  C.  PI.)  39,  city  and  county  of   hfew-  York   afore- 

the  complaint  was  in  the  words  and  said.     And  although  she,  the  said  Mary 

figures  following:  Leopold^  after  the  making  of  the  said 

*'*New  York  Common  Pleas,  promise  and  undertaking  of  him,  the 

^^  Mary  Leopold     \  said  Levy  Poppenhiemer^  on  or  about  the 

against  >  gth  day  of  July ^  1^48^  at  the  City  and 

Levy  Poppenhiemer,  )  County    of  New    York    aforesaid,    re- 

•*  City  and  County  of  New  York,  quested  the  said  Levy  Poppenhiemer  to 

**  Mary  Leopold,  plaintiff  in  this  suit,  marry  her,  the  said  Mary  Let^old,  yet 
complains  oi  Levy  Poppenhiemer,  de-  the  said  Z^^ /'<^^i»A»>m^r,  in  disregard 
fendant  in  this  suit,  of  a  breach  of  of  his  said  promise  [and  undertaking, 
promise  of  marriage.  She  says  that  but  contriving  and  fraudulently  intend- 
the  said  Levy  Poppenhiemer,  on  or  about  ing  craftily  and  subtly  to  deceive  and 
ihe  first  day  of  May,  1^48,  at  the  City  injure  the  said  Mary  Leopold  in  this 
and  County  of  New-  York,  in  considera-  respect],  did  not,  nor  would  at  the  said 
tion  that  she,  the  said  Mary  Leopold,  time  when  he  was  so  requested  as 
was  then  and  there  sole  and  unmarried,  aforesaid,  or  at  any  time  before  or 
and  at  the  special  instance  and  request  afterwards,  marry  her,  the  said  Mary 
of  the  said  Levy  Poppenhiemer,  had  then  Leopold,  and  still  doth  neglect  and  re- 
and  there  undertaken  and  faithfully  fuse  so  to  do,  wherefore  the  plaintiff 
promised  to  marry  him,  the  said  Levy  claims  relief  to  the  amount  of  one  thou- 
Poppenhiemer,  when  she,  the  said  Mary  sand  dollars  from  the  said  defendant. 
Leopold,  should  be  thereunto  afterwarcis  "  (  Verification.)  T,  H,  B,  Bryan, 
requested,  he,  the  said  Levy  Poppen^  *'  Attorney." 
hiemer,  undertook  and  then  and  there  This  complaint  was  held  to  be  suffi- 
faithfully  promised  to  marry  her,  the  cient  in  every  respect  to  apprise  the  de- 
said  Mary  Leopold,  when  he,  the  said  fendant  of  the  charge  made  against 
Levy  Poppenhiemer,  should  be  there-  him.  The  words  enclosed  in  [  J  were, 
unto  afterwards  requested:  and  the  said  however,  required  to  be  stricken  out  as 
Mary  Leopold  avers,  that  she,  confiding  being  perhaps  obscure  and  unnecessary. 
in  such  promise  and  undertaking  of  the       9.  See  also  2  Rev.  Swift's  Dig.  501. 
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the  sdX^Jane  Dot  avers. that  she,  confiding  in  the  said  promise  and 
undertaking  of  the  said  Richard  Roe^  hath  always  from  thence 
hitherto  remained  and  continued,  and  still  is,  sole  and  unmarried, 
and  hath  been  for,  and  during  all  the  time  aforesaid,  f  and  still  is, 
ready  and  willing  to  marry  him  the  said  Richard Roe^  to  wit,  at  West- 
minster  aforesaid,  in  the  county  of  Middlesex  aforesaid.  And  although 
the  said  Jane  Doe^  after  the  making  of  the  said  promise  and  under- 
taking of  the  said  Richard  Roe ^  to  wit,  on  thejfrx/  day  oi  July^  1788^ 
at  the  county  of  Middlesex  aforesaid,  requested  the  said  Richard  Roe 
to  marry  her  the  saad  Jane  Doe ;  yet  the  said  Richard  Roe  ^  not  regard- 
ing his  said  promise  and  undertaking,  but  contriving  and  fraudulently 
intending  craftily  and  subtly  to  deceive  and  injure  the  sa^d  Jane  Dae 
in  this  respect,  did  not,  nor  would,  at  the  said  time  when  he  was  so 
requested  as  aforesaid,  or  at  any  time  before  or  afterwards,  marry  her 
the  said  Jane  Doe,  but  hath  hitherto  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse  so  to  do.  To  the  damage  {conclud- 
ing as  in  Form  No,  J^767,) 

Form  No.  4771. 

(BulUtt's  Civ.  Code  Ky.  (189s),  p.  535.  §  33.) 

(Commencing  as  in  Form  No,Jfl80 ,  and  continuing  dawn  to  *)  she  and 
the  defendant,  Richard  Roe,  mutually  promised  to  marry  each  other 
when  either  should  thereunto  be  requested  by  the  other;  and  that 
on  the  10th  day  of  May,  i8P7,  she  requested  him  to  marry  her  on 
the  ^ih  day  oiTune  next  following,  at  her  residence  in  Wkynai,  and 
that  she  was  then  and  there  ready  and  willing  to  marry  him,  but 
that  he  did  not  attend  then  and  there,  and  has  ever  since  neglected 
and  refused  to  oflfer  to  marry  her. 

Wherefore  the  plaintiff  asks  {concluding  as  in  Form  No.  47S0.^ 

b.  With  Special  Damage.* 

Form  No.  4772* 

(2  Wentw.  PL  487.) 
In  the  Common  Pleas. 

THn.  Term,  2S  Geo.  III. 
Middlesex,  to  wit.    Mary  Camelford,  late  of  the  parish  of  St.  Mary- 
le-Bow,  in  the  county  of  Middlesex  aforesaid,  was  attached  to  answer 

1.  BeqnlittM  of  OomplaiBt,  tte.  —  For  defendant  took  impro^r  liberties,  le- 

a  note  discussing  the  requisites  of  the  duced  and  had  carnal  intercourse  with 

complaint,  declaration,  or  petition,  see  said   plaintiff,  and   thereafter,    by  re- 

supra,  note  i,  p.  1052.  peated  promises  of  marriage,  induced 

Seduetion.  —  In  Osmun  v.  Winters,  25  plaintiff  to  continue  said  sexual  inter- 
Oregon  260,  the  allegations  as  to  se-  course  with  said  defendant,  and  to  live 
duction  were  as  follows :  **That  on  or  with  him,  and  by  reason  thereof  this 
about  the  /<mM  day  of  A^ril,  eighteen  plaintiff  has  suffered  great  mental  an- 
hundred  and  ninety-two^  m  the  city  of  guish,  her  health  was  greatly  impaired, 
Portland^  county  of  Multomah^  and  and  her  character,  and  reputation 
state  of  Oregon^  the  defendant  invited  ruined."  In  the  lower  court  the  ver- 
the  plaintiff  into  his  parlor  in  defend-  diet  and  judgment  resulted  in  favor  of 
ant*s  building,  situated  on  the  northeast  the  plaintiff,  but  this  judgment  was  re- 
corner  of  Fifth  and  Davis  streets,  in  versed  on  appeal  for  errors  in  instruc- 
said  city,  county  and  state,  and  while  tion  and  in  the  admission  of  evidence. 
there,  under  promise  of  marriage,  the 
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Charles  Bourne^,  gentleman,  in  a  plea  of  trespass  on  the  case  on  prom- 
ises, and  thereupon  the  said  Charles^  by  John  Hyde  his  attorney,  com- 
plains: for  that  whereas  heretofore,  to  wit,  on  the^rj-/  day  of  Decem- 
ber^ in  the  year  1180^  at  the  parish  aforesaid  in  the  county  aforesaid,  in 
consideration  that  the  said  plaintifiF,  who  was  then  and  there  sole  and 
unmarried,  had  then  and  there,  at  the  special  instance  and  request  of 
the  said  Mary^  who  was  also  then  and  there  sole  and  unmarried, 
undertaken,  and  faithfully  promised  the  said  defendant,  that  he  the 
said  plaintiff  would  marry  and  take  her  the  said  defendant  to  wife, 
when  he  should  be  thereto  afterwards  requested,  she  the  said  defend- 
ant then  and  there  undertook,  and  faithfully  promised  the  said 
plaintiff,  that  she  the  said  defendant  would  marry  and  take  him  the 
said  plaintiff  to  husband,  when  she  the  said  defendant  should  be 
thereto  afterwards  requested:  And  the  said  plaintiff  in  fact  further 
saith,  that  although  he  the  said  plaintiff,  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant,  hath  always  from  thence 
hitherto  remained  and  continued,  and  still  is,  sole  and  unmarried; 
and  although  he  hath  always  since  the  making  of  the  said  promise 
and  undertaking  of  the  said  defendant  hitherto  been,  and  still  is, 
ready  and  willing  to  marry  and  take  her  the  said  defendant  to  wife ; 
and  although  he  the  said  plaintiff,  after  the  making  of  the  said 
promise  and  undertaking  of  the  said  defendant,  to  wit,  on  the  tenth 
day  of  December^  1780^  tendered  and  proffered  himself  to  marry  and 
take  her  to  wife,  and  then  and  there  requested  her  the  said  defend- 
ant to  marry  and  take  him  the  said  plaintiff  to  husband,  according 
to  her  aforesaid  promise  in  that  behalf:  Yet  the  said  defendant,  not 
regarding  her  promise  and  undertaking  so  by  her  in  that  behalf 
made  as  aforesaid,  but  contriving  and  fraudulently  intending  craftily 
and  subtly  to  deceive  and  injure  the  plaintiff  in  this  respect  did  not, 
when  she  was  so  thereto  requested  as  aforesaid,  marry  and  take,  nor 
hath  she  as  yet  married  or  taken,  him  the  said  plaintiff  to  husband; 
but  on  the  contrary,  she  the  said  defendant,  when  she  was  so  re- 
quested as  aforesaid,  to  wit,  on  the  tenth  day  of  December^  1780^  and 
always  hitherto,  to  wit,  at  the  parish  aforesaid  in  the  county  afore- 
said, hath  wholly  refused,  and  still  refuses  so  to  do,  contrary  to  the 
tenor  and  effect  of  her  said  promise  and  undertaking,  and  in  breach 
and  violation  thereof.  And  the  said  plaintiff  in  fact  further  says, 
that  by  reason  and  means  of  the  said  defendant  not  having  married 
him  the  said  plaintiff,  pursuant  to  some  one  of  her  aforesaid  promises 
in  that  behalf,  but  refusing  so  to  do,  he  the  said  plaintiff  hath  not 
only  been  damnified  and  injured. by  and  in  respect  of  the  loss  of  all 
fortune  and  other  benefit  and  advantage,  amounting  in  the  whole  to 
a  large  sum  of  money,  to  wit,  the  sum  of  jQ5fi00^  which  would  other- 
wise have  arisen  and  accrued  to  him  upon  and  for  such  marriage,  but 
also  in  this,  to  wit,  that  the  said  plaintiff,  in  contemplation  of  such 
marriage,  and  under  the  idea,  and  upon  the  faith  of  the  same  taking 
effect,  did,  at  the  instance  and  solicitation  of  the  said  defendant, 
resign  and  withdraw  himself  from  a  certain  rank  and  situation  which 
he  had  and  held  in  his  majesty's  service,  that  is  to  say,  the  rank 
(naming  tf),  and  did  retire  and  hath  retired,  and  at  present  doth  receive 
the  half -pay  only  of  and  for  such  rank  and  situation,  and  no  more; 
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and  the  said  plaintiff  also  did  lay  out  and  expend  a  large  amount  of 
money  in  and  about  certain  necessary  and  unavoidable  expenses  pre- 
paratory to  such  expected  marriage,  to  wit,  the  sum  o{j£60:  wherefore 
said  plaintiff  saith  (concluding  as  in  Farm  No.  4768.) 

8.  In  a  Reasonable  Time.^ 

Form  No.  4773. 
(9  Chit.  PI.  130;  2  Saund.  PI.  664.)* 

(jCommencing  as  in  Form  No.  ^767^  and  continuing  down  to  *)  he  the 
said  Richard  Roc  undertook,  and  then  and  there  faithfully  promised 
the  said  Jan€  Doc  to  marry  her  the  said  Jan€  Doc  in  a  reasonable 
time  then  next  following.  And  the  said  Jane  Doc  avers  that  she, 
confiding  in  the  said  last-mentioned  promise  and  undertaking  of  the 
said  Richard  Roc^  hath  always  hitherto  remained  and  continued,  and 
still  is,  sole  and  unmarried,  and  hath  been  for  and  during  all  the 
time  last  aforesaid,  and  still  is  ready  and  willing  to  marry  the  said 
Richard  RoCy  to  wit,  at  Middlesex  aforesaid ;  and  although  a  reason- 
able time  for  the  said  Richard  Roc  to  marry  her  the  said  Jane  Doe 
hath  elapsed  since  the  making  of  the  said  last-mentionedf  promise 
and  undertaking  of  the  said  Richard  Roe^  yet  the  said  Richard  Roe^ 
not  regarding  his  said  last-mentioned  promise  and  undertaking,  but 
contriving,  and  fraudulently  intending  craftily  and  subtly  to  deceive 
and  injure  the  s^iA  Jane  Doe  in  this  behalf,  did  not,  nor  would,  within 
such  reasonable  time  as  aforesaid,  or  at  any  time  afterwards,  marry 
her  the  said  Jane  Doe^  but  hath  hitherto  wholly  neglected  and  refused 
so  to  do,  to  wit,  at  Westminster  aforesaid,  in  the  county  of  Middlesex 
aforesaid  in  the  county  aforesajd.  To  the  damage  {concluding  as  in 
Form  No.  4767.) 

Form  No.  4774. 

(Conn.  Prac.  Act  52.) 

To  the  sheriff  of  the  county  of  Hartford^  his  deputy,  or  either  con- 
stable of  the  town  of  Hartford^  in  said  county — Greeting: 

By  authority  of  the  State  of  Connecticut  you  are  hereby  com- 
manded to  attach,  to  the  value  of  six  thousand  dollars,  the  goods  or 
estate  of  Richard  Roe^  of  Windsor ^  in  said  county,  and  him  summon 
to  appear  before  the  Court  of  Common  Pleas  to  be  held  at  Hartford^ 
in  and  for  the  County  of  Hartford  on  the  first  Monday  of  February ^ 
iS80f  then  and  there  to  answer  unto  fane  Doe,  of  said  Hartford^  in 
a  civil  action,  wherein  the  plaintiff  complains  and  says: 

I.  On  June  Ist,  iS78,  in  consideration  that  plaintiff,  who  was  then 
unmarried,  promised,  at  the  request  of  the  defendant,  to  marry  him 
within  a  reasonable  time,  the  defendant  promised  to  marry  the  plain- 
tiff within  a  reasonable  time. 

1.  BeqnlittM  «f  GomplaiBt,  tte.  —  For  declaration  where  the  promise  was  to 

a  note  discussing  the  requisites  of  the  marry  in  a  short   time   see  the  third 

complaint,  declaration,  or  petition,  see  count  in  Form  No.  4768,  srn^ra. 

supra,  note  i,  p.  1052.  9.  See  also  2  Rev.  Swift's  Dig.  502. 
la  a  Short  Tims.  —  For  the  form  of 
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2.  The  plaintiff,  confiding  in  said  promise,  has  always  since  re- 
mained, and  now  is,  ready  and  willing  to  marry  the  defendant* 

3.  The  defendant  refuses  to  marry  the  plaintiff,  although  a  reason- 
able time  elapsed  before  this  action,  and  although  she,  on  October 
16thy  187^,  requested  him  so  to  do. 

The  plaintiff  claims  $5^000  damages. 

[Samue/  Short  of  Haddam  is  recognized  in  % to  prosecute^ 

etc.] 

Of  this  writ,  with  your  doings  thereon,  make  due  return. 
Dated  at  Hartford  this  third  day  of  January^  1S8O. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  4775. 
(Fla.  Rev.  Stat.  (1893),  p.  380,  %  17.) 

Leon  County,  to  wit :  Jane  Doe^  by  Jeremiah  Mason^  her  attorney^ 
sues  Richard  Roe  for  that  the  plaintiff  and  defendant  agreed  to  marry 
one  another,  and  a  reasonable  time  for  such  marriage  has  elapsed, 
and  the  plaintiff  has  always  been  ready  and  willing  to  marry  the 
defendant,  yet  the  defendant  has  neglected  and  refused  to  marry  the 
plaintiff. 

And  the  plaintiff  claims  %10,000. 

Jeremiah  Mason^  Plaintiff's  Attorney. 

Form  No.  4776. 
(Md.  Pub.  Gen.  I^ws  (1888),  p.  iioz,  §18.) 

Jane  Doe     ) 

against       >  In  the  Superior  Court  of  BcUtimore  City. 
Richard  Roe.  ) 

Jane  Doe^  by  Jeremiah  Mason,  her  attorney,  sues  Richard  Roe  for 
that  the  plaintiff  and  defendant  agreed  to  marry  one  another,  and  a 
reasonable  time  for  such  marriage  has  elapsed,  and  the  plaintiff  has 
always  been  ready  and  willing  to  marry  defendant,  yet  the  defendant 
has  neglected  and  refused  to  marry  the  plaintiff. 

And  the  plaintiff  claims  therefor  $10,000. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

Form  No.  4777. 
(Mo.  Rev.  Stat.  (1889),  P*  ^^S^,  No.  19.) 

Jane  Doe,  plaintiff,  )  ^^  ^^^  axcyiW,  court,  Benton  county,  state  of 
je/.>br^'irdefendant. )       M^^^^""'    To  the/.««ar,term,  i8P7. 

Plaintiff  states  that  on  or  about  the  twelfth  day  oi  November,  1W6, 
at  Warsaw,  the  defendant,  in  consideration  that  plaintiff,  then  being 
sole  and  unmarried,  at  the  request  of  the  defendant  faithfully  prom- 
ised to  marry  the  said  defendant,  did  then  and  there  undertake  and 
faithfully  promise  to  marry  the  plaintiff;  that,  confiding  in  the  said 
promise  and  undertaking  of  the  said  defendant,  plaintiff  has  remained 
and  continued  and  still  is  sole  and  unmarried,  and  has  always  been 
and  still  is  ready  and  willing  to  marry  the  defendant;  that  though  a 
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reasonable  time  has  elapsed  since  said  promise  and  undertaking  for 
the  defendant  to  marry  plaintiff,  and  although  repeatedly  requested 
so  to  do,  he  has  wholly  neglected  and  refused,  and  still  does  neglect 
and  refuse,  to  marry  plaintiff,  by  which  plaintiff  says  she  is  damaged 
to  the  amount  of  five  thousand  dollars,  for  which  she  asks  judgment 

Jeremiah  MasoHj  Attorney  for  Plaintiff. 

Form  No.  4778. 

Supreme  Court,  Suffolk  County. 

Jane  Doe^  plaintiff,       ) 

against  \  Complaint 

Richard  Roe^  defendant.  ) 

The  plaintiff  above  named  complaining  of  the  defendant  alleges: 

I.  That  on  the  first  day  of  December^  i8Pd,  at  Northporty  in  said 
county,  in  consideration  of  the  promise  of  the  plaintiff,  who  was  then 
sole  and  unmarried,  to  marry  the  defendant  on  request,  the  defend- 
ant promised  to  marry  the  plaintiff  within  a  reasonable  time. 

II.  That  the  plaintiff,  confiding  in  said  promise,  has  ever  since  been 
ready  and  willing  to  marry  the  defendant* 

III.  That  although  a  reasonable  time  elapsed  before  this  action 
was  commenced,  yet  the  defendant  neglects  and  refuses  to  marry  the 
plaintiff,  to  her  damage  in  the  sum  of  five  thousand  dollars. 

Wherefore  plaintiff  demands  judgment  for  said  sum  of  $5^000  and 
for  her  costs  and  disbursements. 

Jeremiah  Mason^ 
{yerification.y-  .  Attorney  for  Plaintiff. 

4.  At  a  Speelfled  Time.' 

Form  No.  4779* 

(a  Wentw.  PI.  488.)* 

(Commencing  as  in  Form  No.  4767 ^  and  continuing  doum  to  f.)  For 
that  whereas,  on  the  nineteenth  day  of  November  in  A  D.  177 ly  to 
wit,  at  Westminster,  in  the  said  county  of  Middlesex,  in  consideration 
that  the  said  plaintiff,  being  then  sole  and  unmarried,  at  the  special 
instance  and  request  of  said  defendant,  being  then  also  sole  and  un- 
married, had  then  and  there  undertaken  and  faithfully  promised  the 
said  defendant  that  she  the  said  plaintiff  would  intermarry  with  and 
take  to  husband  the  said  defendant,  within  the  space  of  one  month  then 
next  ensuing,  he  said  defendant  then  and  there,  to  wit,  on  the  nineteenth 
day  of  November,  A.  D.  1771,  at  Westminster  aforesaid  in  the  county 
of  Middlesex  aforesaid,  undertook,  and  faithfully  promised  the  said 
plaintiff,  that  he  the  said  defendant  would  intermarry  with  and  take 
to  wife  her  the  said  plaintiff,  within  the  space  of  one  monthi  And 

1.  For  the  form  of  verification  in  New       AnotlMr  V«im.  —  For  anotfier  form  see 
York  consult  the  title  Verifications.        the  second  count  in   Form  No.  4768, 

8.  Baquliitm  of  Complaint,  ote.  —  For  a    supra. 
note  discussing  the  requisites  of  the        Si  See  also  a  Rev.  Swift's  Dig.  502. 
complaint,  declaration,  or  petition,  see 
4t^ra,  note  x,  p.  1052. 
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the  said  plaintiff  avers,  that  she,  confiding  in  the  said  promise  and 
undertaking  of  said  defendant,  so  by  him  made  in  manner  and  form 
aforesaid,  hath  always  from  thence  hitherto  continued  and  still  is  sole 
and  unmarried,  to  wit,  at  Westminster  aforesaid  in  the  county  of  Mid- 
dlesex aforesaid;  and  although  she  the  said  plaintifiF  was  at  all  times 
during  the  said  month  ready  and  willing  to  intermarry  with  and  take 
to  husband  him  the  said  defendant,  according  to  the  tenor  and 
effect  of  her  promise  and  undertaking  aforesaid;  whereof  the  said 
defendant  had  notice:  Yet  the  said  defendant,  not  regarding  his 
said  promise  and  undertaking  so  by  him  made  in  manner  and  form 
aforesaid,  but  contriving  and  fraudulently  intending  craftily  and 
subtly  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not, 
nor  would,  at  any  time  during  the  said  space  of  one  month^  inter- 
marry with  or  take  to  wife  her  the  said  plaintiff,  but  wholly  refused 
and  neglected  so  to  do;  and  on  the  contrary  thereof,  afterwards,  in- 
termarried with  and  took  to  wife  another  woman,  to  wit,  at  West- 
minster  aforesaid  in  the  county  of  Middlesex  aforesaid.  To  the  dam- 
age {concluding  as  in  Form  No,  4767.) 

Form  No.  4780. 
(BuUitt'9  Civ.  Code  Ky.  (1895),  p.  535.  §  aa.) 

Lee  Circuit  Court. 

/w^  Doe^  plaintiff,     ) 

against  >•  Petition. 

Richard  Roe^  defendant.  ) 

The  plaintiff,  Jane  Doe^  says  that  on  the  SOth  day  of  November^ 
iS96y  she  was,  and  ever  since  has  been,  unmarried,  and  that  on  said 
day  *  she  and  the  defendant,  Richard  Roe^  mutually  promised  to 
marry  each  other*  on  the  10th  day  of  May^  i8P7,  at  IVhynot^  in  said 
county;  and  that  she  was  then  and  there  ready  and  willing  to  marry 
him,  but  that  he  then  and  there  refused  to  marry  her,  and  has  ever 
since  neglected  and  refused  to  do  so  (or  but  that  he  did  not  attend 
then  and  there y  and  has  ever-  since  neglected  and  refused  to  offer  to  marry 
her  ;  or  but  thaty  on  the  10th  day  of  February y  1897 y  he  announced  to  her 
that  he  would  not  marry  hery  and  has  ever  since  neglected  and  refused  to 
offer  to  do  so, ) 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant 
for  %10yOOO  damages  and  costs. 

Jeremiah  Masony  Attorney. 

{Verification,)^ 

1,  Or  the  form   may  continue  from  loth  day  of  May^  ^Sgf^  she  announced  to 

this  point  as  follows:  '*  and  that,  on  the  the  defendant  her  readiness  and  ttnlling'. 

loth  day  of  May^  x^^,  she  announced  ness  to  marry  him  at  such  reasonable 

to  him  her  readiness  and  willingness  to  time  and  place  as  he  might  designate^  but 

marry  him   on   the  aoth  day  of  fune  that  he  refused  to  designate  any  time  or 

next    following,    at    her  residence  in  plctce^  therefore  has  ever  since  neglected 

Why  not ^   and  that   she  was  then   and  and  refused  to  offer  to  marry  her).** 

there  ready  and  willing  to  marry  him,  2.  For  the    form  of  verification    in 

but  that  he  did  not   attend  then  and  Kentuchy  jurisdiction  consult  the   title 

there,  and  has  ever  since  neglected  and  Verifications. 
refused  to  marry  her    (or  that,  on  the 
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6.  Where  Defendant  Marries  Another.^ 

Form  No.  4781. 

(9  Chit.  PI.  130.)  \ 

(jCammencing  as  in  Form  No.  4770,  and  continuing  dawn  to  f)  ready 
and  willing  to  marry  him  the  said  Richard  Roe^  to  wit,  at  Westminster 
aforesaid  in  the  county  of  Middlesex  aforesaid.  Yet  the  said  Richard 
RaCy  not  regarding  his  said  promise  and  undertaking,  but  contriving 
and  fraudulently  intending  craftily  and  subtly  to  deceive  and  injure 
the  said  Jane  Doe  in  this  respect,  after  the  making  of  his  said 
promise  and  undertaking,  to  wit,  on  the  first  day  oi  July^  178S,  at 
Westminster  aforesaid  in  the  county  of  Middlesex  aforesaid,  wrong- 
fully and  injuriously  married  a  certain  other  person,  to  wit,  one 
Rachel  Smithy  contrary  to  the  said  promise  and  undertaking,  to  wit, 
at  Westminster  aforesaid  in  the  county  of  Middlesex  aforesaid.  To 
the  damage  {concluding  as  in  Form  No,  4767.) 

Ponn  No.  478a. 
(Conn.  Prac.  Act  55.) 

{Commencing  as  in  Form  No,  4774,  and  continuing  down  to  ♦.) 

3.  The  defendant  afterwards  married  to  a  certain  other  person,  to 

wit,  one  fane  Smithy  contrary  to  his  said  promise  to  the  plaintiff. 
The   plaintiff  claims  %10^000  damages.     {Concluding  as  in  Form 

No,  4774.) 

Ponn  No.  4783. 

{Commencing  as  in  Form  No,  4778,  and  continuing  down  to  *.) 
III.  That  the  defendant,  contrary  to  his  said  promise,  afterwards 
married  a  certain  other  person,  to  wit,  one  Rachel  Smith, 

1.  Btq^ddtM  of  OonplftiBt,  ilo.  —  For  ready  and  willing  to  marry  the  defend- 

a  note  discussing  the  requisites  of  the  ant;  but  she  avers,  that  the  defendant, 

complaint,  declaration,  or  pedtion,  see  although  often  by  her  since  thereunto 

supra ^  note   I,  p.  1052.  requested,  and  especially  so  requested 

-  t.— In    ~ 


Short  V,  Stotts,  58  on  or  about  the  loth  day  of  March^ 
Ind.  29,  the  point  being  raised,  it  was  1870,  has  theretofore,  then  and  ever 
decided  that  an  action  for  a  breach  of  since  refused,  and  still  refuses,  to  marry 
promise  of  marriage  would  lie  at  com-  the  plaintiff;  and,  further,  that  on  the 
mon  law.  The  first  paragraph  of  /jrM  day  of  Septemlter^  187/,  at  the 
plaintiff's  amended  complaint,  which  county  of  Monroe^  and  State  of  ImH^ 
was  held  to  be  sufficient,  was  in  the  ana^  the  defendant,  in  violation  of  his 
words  and  figures  following :  promise  to  her  as  aforesaid,  married 
*'  The  plaintiff,  Margaret  Stotts^  for  one  Jennie  Batter  ton;  and  plain  tiff* 
her  amended  complaint  herein,  com-  avers,  that,  by  reason  of  the  refusal 
plains  of  the  defendant,  Samuel  W.  and  failure  to  marry  her  as  defendant 
Short,  and  says,  that,  on  the  ist  day  of  had  promised  and  agreed  to  do,  she 
July,  18^,  she  was,  and  still  is,  un-  became  sick  and  greaUy  afflicted  in 
married;  that,  on  said  day,  the  defend-  body  and  mind,  and  so  remained  sick 
ant,  in  consideration  of  a  promise  by  and  distressed  from  that  time  to  the 
plaintiff  that  she  would  marry  him,  present;  and  for  all  the  matters  herein 
undertook  and  agreed  to  marry  the  complained  of  she  says,  she  has  been 
plaintiff  within  a  reasonable  time  damaged  in  the  full  sum  of  Jive  thou- 
thereafter,  upon  request;  that  the  plain-  sand  dollars,  for  which  sum  she  de- 
tiff,  confiding  in  said  promise,  has  al-  mands  judgment,  and  for  all  other 
ways    since    remained,   and    is    now,  proper  relief." 
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Wherefore  plaintiff  demands  judgment  for  %^fiOO  and  for  her  costs 
{Concluding  as  in  Farm  No.  4778J) 

Form  No.  4784. 

(Precedent  in  Lahey  v.  Knott,  8  Oregon  199.)' 

[In  the  Circuit  Court  of  the  State  of  Oregon^  for  the  County  of 
Multnomah, 

Mollie  ^^^'^Pl^^^iff^    )  Complaint  for  Breach  of  Promise  of  Mar. 

Joseph  Knott,  defendant.  )      '^^^^• 

Mollie  Lahey  plaintiff  herein,  by  Jeremiah  Mason,  her  attorney, 
complains  of  the  defendant  above  named  and  for  cause  of  action 
alleges]  that  on  or  about  the  first  day  of  December,  i877,  in  consid- 
eration that  the  plaintiff,  who  was  then  sole  and  unmarried,  at  the 
request  of  the  defendant,  had  then  promised  the  said  defendant  to 
marry  him;  the  said  defendant,  at  said  Washington  City,  promised  to 
marry  the  said  plaintiff  at  such  time  as  she,  the  plaintiff,  at  defend- 
ant's request,  should  come  from  Washington  City,  to  the  city  of  Fort- 
land,  in  Oregon,  That  in  pursuance  of  such  agreement  to  marry,  the 
said  plaintiff  did,  on  or  about  the  16th  oi  April,  iS78,  at  the  request 
of  the  defendant,  come  from  said  Washington  City  to  Portland^ 
Oregon,  and  that  said  defendant,  at  said  last-named  city,  on  or  about 
the  day  last  named,  again  promised  and  agreed  to  marry  said  plain- 
tiff, on  the  twentieth  day  of  May,  i87^;  and  plaintiff  avers  that  she, 
confiding  in  the  promises  of  the  said  defendant,  hath  always  from 
thence  hitherto  remained,  and  still  is  sole  and  unmarried,  and  has 
been  for  and  during  all  the  time  aforesaid,  to  wit,  since  the  fifteenth 
day  oi  April,  iS78,  until  the  marriage  of  the  defendant  hereinafter 
named,  ready  and  willing  to  marry  the  said  defendant,  whereof  the 
said  defendant  has  always  had  notice;  yet  that  the  said  defendant^ 
not  regarding  his  said  promise,  did,  after  the  making  of  said  promise, 
on  or  about  the  third  day  oijune,  iS78,  wrongfully  marry  ont  Mrs. 
Harvey  ^whose  name  is  not  more  fully  known  to  plaintiff),  contrary 
to  his  said  promise,  whereby  the  plaintiff,  as  she  avers,  has  sustained 
and  is  damaged  in  the  sum  of  twenty-five  thousand  dollars. 

\  Jeremiah  Mason, 

Attorney  for  Plaintiff.] 

6.  Where  Defendant  was  Already  Married.' 

Form  No.  4785. 

(Conn.  Prac.  Act  53.) 

{Commencing  <w  in  Form  No,  j77JIh  and  continuing  down  to  ♦.) 

3.  At  the  time  of  making  said  promise  the  defendant  represented 

1.  This  complaint  was  held  to  allege    note  discussing  the  requisites  of  the 
facts  constituting  a  cause  of  action.  complaint,  declaration,  or  petition,  see 

8.  BsqoiiitasofOompUiBt,  ste.  — For  a    supra,  tkoit  i,  p.  1052. 
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to  the  plaintiff  that  he  was  anmarried,  whereas,  in  Cact,  he  was  then 
married  to  another  person,  of  which  fact  the  plaintiff  had  ao  notice. 
The  plaintiff  claims  %10fiOO  damages.     {Concluding  as  in  Form 
No.  4774.) 

Form  No.  4786. 

{Commencing  as  in  Form  No.  i778,  and  continuing  dawn  to  *.) 
III.  That  at  the  time  of  making  said  promise  the  defendant  repre- 
sented to  the  plaintiff  that  he  was  anmarried,  whereas  he  was  then  in 
fact  married  to  another  person,  of  which  fact  the  plaintiff  had  no 
knowledge. 
Wherefore  plaintiff  demands  {concluding  as  in  Form  No,  JfllS,) 


Form  No.  4787. 

(Prtotdoot  io  Pollock  v.  SuIUtao.  S3  Vt.  so7.)^ 

\(iCommencement^  In  a  plea  of  the  case  for  that  whereas,  hereto- 
fore, to  wit,  on  the  1st  day  of  October^  A.  D.  i87P,  at  St,  Albans  afore- 
said, the  plaintiff  being  sole  and  nnmarried  and  fully  competent  to 
contract  to  marry,  and  the  defendant  representing  himself  to  be  sole 
and  unmarried  and  fully  competent  to  contract  to  marry,  the  said 
defendant  did,  in  consideration  of  the  promise  of  the  plaintiff  to 
marry  him,  the  said  defendant  then  and  there  at  St,  Albans  afore- 
said, faithfully  promise  to  marry  the  said  plaintiff;  and  the  plain- 
tiff, confiding  in  said  representations  and  promise,  hath  from 
that  time  to  this,  remained  and  still  is  sole  and  unmarried,  and 
had  no  knowledge  or  information  that  any  of  said  representa- 
tions of  the  defendant  were  false  or  fraudulent  at  the  time 
of  making  of  said  mutual  promise  to  marry.  And  the  plaintiff 
avers  that  said  representations  of  said  defendant  were  false,  fraudu- 
lent, deceitful  and  untruthful  in  every  respect,  and  that  the  said 
defendant  then  was  and  for  a  long  time  before,  had  been  and  still  is, 
living  with  her,  the  said  defendant's  wife  at  St,  Albans  aforesaid,  all  of 
which  the  said  defendant  well  knew;  and  so  the  said  defendant  craftily, 
subtly,  deceitfullv,  maliciousl]^,  deceived  and  defrauded  the  said 
plaintiff  in  obtainmgsaid  promise  to  marry,  and  grossly  and  wantonly 
wronged  and  injured  the  said  plaintiff  by  depriving  her  of  her  good 
name  and  reputation,  whereby  the  said  plaintiff  has  suffered  great 
wrong  and  injury  and  damage  to  her  feelings  and  disappointment  of 
her  reasonable  expectations,  money  value,  and  worldly  advantages  of 
marriage,  permanent  home  and  advantage  of  domestic  happiness. 
To  the  damage  of  the  plaintiff  three  thousand  doWsLTS.     [{Conclusion. )]  * 

1.  In  thi0  case  the  defocuUnt,  a  mar**  serted  in  the  writ,  and  the  coanmence- 

ried  man.  entered  into  a  contract  of  ment  and  conclusion  are  consequently 

marriage  with  the  plaintiff,  an  unmar-  the  commencement  and  conclusion  of 

ried      woman,    and     the     declaration  the    writ.     For    forms    of   attachment 

counted  tortwtse  for  fraud  and  was  held  writs  in  Vermont  see  the  title  Attach- 

to  be  g4XKl  on  demurrer.  mknts,  xt&,  vol.  a.  Forms  Nos.   2821, 

8.  The  declaration  in  Vermont  is  in-  2822. 
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II.  THE  AM8WER  OR  PLIA«i 

1.  Denying  Promise. 

Fonn  No.  4788. 

Supreme  Court,  Suffolk  County. 
Jane  Doe^  plaintiff,      ) 

against  >  Answer. 

Richard  Roe^  defendant.  ) 

The  defendant  answering  the  plaintifiTs  complaint  herein  denies:'^ 
That  he  ever  promised  to  marry  the  plaintiff. 

Joseph  J^ory^ 

Attorney  for  Defendant 

2.  Denying  Breach. 

Form  No.  4789. 

(Comtnencing  as  in  Form  No,  4788^  and  continuing  dawn  to  ♦.) 

That  the  defendant  has  refused  to  marry  the  plaintiff,  and  says 

that  on  the  tenth  day  of  May^  i8P7,  and  ever  since,  he  has  been  ready 

and  willing  to  marry  her. 

{Signature  as  in  Form  No,  4788,) 

8.  Denying  FlalntlflTs  Readiness  and  Offer  to  Marry.' 

Form  No.  4790. 

(Cotnmendtig  as  in  Form  No,  k788^  and  continuing  down  to  *.) 
That  the  plaintiff  has  been  ready  or  willing  to  marry  the  defendant, 
or  that  she  ever  did  offer  to  marry  him  as  alleged,  or  at  all. 

{Signature  as  in  Form  No,  4788.) 

1.  Tor  the  romial  Parti  of  an  answer  in  fulfil  said  promise  on  her  part;  that 
a  particular  jurisdiction  consult  the  the  plaintiff  refused  to  fulfil  and  con- 
titles  Answers  in  Code  Pleading,  vol.  sum  mate  said  promise  on  her  part, 
I,  p.  799,  and  Pleas.  except  on  terms  and  conditions  which 

Other  Pleas.  —  For  other  specific  pleas  were  unreasonable  and  no  part  of  the 

available  in  actions  of  this  kind,  such  original  agreement,  and  which  could 

as  duress,   infancy^  etc.,  consult    the  not  fairly  be  required  of  or  complied 

titles  Duress,  Infancy,  etc.  with  by  the  defendant;  that  the  defend- 

9.  In  Hook  V.  George,  loS  Mass.  324,  ant    provided    a    suitable   house   and 

the  defendant's  answer   was   held  to  place    of  residence,  and  the   plaintiff 

amount  merely  to  a  general  denial  of  refused  to  go  there  to  reside,  or  to 

the  plaintiff's  readiness  to  marry.     It  marry  the  defendant  if  he  intended  or 

was  in  the  words  and  figures  following:  purposed  to  go  there  and  reside;  that 

"  That  he  does  not  deny,  but  admits  the  plaintiff  refused  to  marry  the  de- 

that  he  did  promise  to  marry  th6  plain-  fendant  if  he  took  his  own  daughter, 

tiff,  about  the  month  ot  JS^ovfmdfr,iS66;  being  a  girl  of  tender  years,  to  wit,  of 

that  he  did  not  refuse  to  marry  the  yf/*/^^  years  of  age,  to  reside  with  him, 

plaintiff,  but  was  ready   and  'willing,  or  kept  her  in  his  family;  and  that  the 

and  before  said  action  was  commenc^  plaintiff  was  otherwise  unreasonable  in 

offered    to   fulfil    said    promise,   and  the  interposition  of  claims  and  demands 

tendered  the  performance  thereof,  but  which  were    no  part    of  the  original 

the  plaindff   unreasonably  refused  to  promise,  and  required  that  the  defend- 
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4.  That  Plaintiff  was  Habitually  Intemperate. 

Form  No.  4791. 

Supreme  Court,  Suffolk  County. 

Jane  Doe^  plaintiff,      ) 

against  >>  Answer. 

Richard  Roey  defendant.  ] 

The  defendant  answering  the  plaintiff's  complaint  herein  says:  f 

I.  That  at  the  time  of  making  the  promise  as  therein  alleged,*  the 
plaintiff  was  habitually  intemperate,  but  the  same  was  then  unknown 
to  the  defendant. 

II.  That  as  soon  as  he  was  informed  thereof  he  refused  to  marry 
the  plaintiff. 

{Signature  as  in  Form  No,  47SS.) 

6.  That  Plaintiff  was  Unchaste, 
a.  At  Time  of  Promise.' 

Form  No.  4793. 
(Conn.  Prac.  Act  205.) 

J^ane  Doe    \  Court  of  Common  Pleas^ 
vs.  >    Hartford  County, 

Richard  Roe.  )  February  Term,  \%80, 

ANSWER. 

1.  At  the  time  mentioned  as  the  time  of  said  supposed  promise, 
the  plaintiff  was  lewd  and  unchaste. 

2.  The  defendant  was  wholly  ignorant  thereof,  at  the  time. 

3.  Upon  being  informed  thereof,  and  for  that  cause,  he  refused  to 
marry  the  plaintiff. 

Richard  Roe^ 
by  Jeremiah  Mcuon^  his  Attorney. 

Form  No.  4793. 

(Precedenf  in  Bell  v,  Eaton,  38  Ind.  468.)* 

[SUte  of  Indiana,  )  In  the  De  Kalb  Circuit  Court, 

De  Kalb  County.  J  ^^-  •  Term,  i85^. 

Mary  EcUon,  plaintiff,    \ 

against  >  Answer. 

James  Bdl,  defendant.  ) 

ant  should  comply  with  them  as  con-  1.  For  another  form  see  the  third  de- 
ditions  of  her  fulfilment  of  her  part  of  fense  in  Form  No.  4795,  infra. 
the  promise  or  agreement;  and  so  the  8.  A  demurrer  to  the  second  para- 
defendant  says    that  he  was    always  graph  oif  this  answer  was  sustained  io 
ready  and  willing  to  fulfil  the  promise  the  lower  court,  but  this  was  held  by 
made  by  him,  but  the  plaintiff  was  un-  the  supreme  court  to  be  error, 
willing  to  fulfil  the  promise  made  by 
her." 
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First  paragraph: 

For  an  answer  to  the  plaintiff's  complaint  herein  the  defendant 
says  that  he  never  promised  to  marry  the  plaintiff  as  alleged. 

Second  paragraph:] 

And  for  a  second  defense,  the  defendant  says,  that  after  the 
making  of  the  promise  in  said  complaint  mentioned,  he  learned  that 
the  plaintiff  had  been,  prior  to  his  acquaintance  with  her,  delivered 
of  a  bastard  child,  and  he  avers  that  through  the  fraudulent  conceal- 
ment of  the  plaintiff  he  was,  at  the  time  of  the  making  of  the  said 
agreement,  ignorant  of  the  fact  that  the  plaintiff  had  been  so 
delivered  of  a  bastard.     Wherefore  he  demands  judgment. 

[y.  Z.  Warden  andy.  NorriSy  Attorneys  for  Defendant.] 

Ponn  No.  4794. 

{Camnuncif^  as  in  Form  No,  479 ly  and  continuing  down  to  *)  the 
plamtiff  was  unchaste,  and  was  so  reputed  among  her  neighbors. 

II.  That  defendant  was  wholly  ignorant  thereof  at  that  time. 

III.  That  upon  being  informed  thereof,  he  refused  (concluding  as  in 
Form  No.  4791.) 

b.  After  Promise.' 

Ponn  No.  4795. 
(Precedent  In  Young  v.  Murphy,  3  Bing.  N.  Cas.  54,  32  E.  C.  L.  38.) 

[In  the  Common  Picas. 

The  tent  A  day  of  May  in  the  year  iSS6» 
John  Murphy 

ats. 
Mary  Young. 

The  said  defendant,  by  Jeremiah  Mason^  his  attorney,  says  that  he 
did  not  promise  in  manner  and  form  as  the  plaintiff  has  complained 

1.  In  Kelley  v.  Highfield,  15  Oregon  plaint,  the  plaintiff  became  and  was  a 

470,  the  defendant,  after  denying  spe-  common  prostitute,  and  continued  to 

cincally  each  material  allegation,  set  up  deport  herself  as  such  for  more  than 

the  plaintiff's  want  of  chastity  in  the  five  years  before  the  commencement  of 

words  and  figures  following:  this  action,   at  and  about  buildings, 

"And  for  a   further   and    separate  occupied,  used,  and  controlled  by  her, 

answer    and    defense,   the    defendant  about  the  corner  of  B  and  First  streets, 

alleges  that  after  the  date  of  the  pre-  in    the  city    of  Portland^    Multnomah 

tended  contract    alleged  in  the  com-  County,  Oregon. 

plaint,  the  plaintiff  became  and  was  a  "And  for  a  further  and    separate 

woman  of  bad  reputation  for  chastity;  answer  and    defense,    the    defendant 

and  so  conducted  herself  in  the  inter-  alleges  that  after  the  date  of  the  pre- 

course  with  men,  as  to  establish  for  tended  contract  alleged  in    the  com- 

herself  the  reputation  of  a  common  or  plaint,    the    plaintiff    committed     the 

lewd  woman,  and  was  so  reputed  to  be  crime  of  adultery,  and  did  have  carnal 

for    more  than  five  years  before  the  sexual   intercourse    on   or    about  the 

commencement  of  this  action.  twenty^fifth  day  of  Aprils  z8^,  at  her 

'*And    for  a  further  and    separate  residence  near   the  corner  of  B  and 

answer    and    defense,    the    defendant  First  streets,   in  the  city  of  Portland^ 

alleges  that  after  the  date  of  the  pre-  Multnomah  County,  Oregon^  with  a  man 

tended  contract  alleged   in  the  com-  whose  name  is  to  this  defendant  an- 
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against  him,  and  of  this  the  defendant  puts  himself  npan  the 
country,  etc. 

And  for  further  plea  in  this  behalf  the  defendant  says]  ^  that  after 
making  the  supposed  promise  and  undertaking  in  the  declaration 
mentioned,  and  before  his  intermarriage  with  the  said  EUzaketh  Sher- 
rait  in  the  declaration  mentioned,  to  wit,  on  the  Slst  oi  Mitf^  iS5^ 
he  discovered,  and  received  information,  that  the  plaintiff  was  an 
immodest,  lewd,  unchaste,  and  immoral  person,  and  being  sole  and 
unmarried,  had  had  carnaJ  intercourse  with,  and  was  carnally  known 
by,  and  had  committed  fornication  with,  one  Henry  P€iUea*€\  of 
which  the  defendant  had  no  notice,  knowledge,  or  suspicion  at  the 
time  of  making  the  supposed  promise  and  undertaking  in  the  declara- 
tion mentioned;  and  he  further  says,  that  the  information  he  so 
received  and  had  was  true;  and  that  the  plaintiff  was  an  immodest, 
lewd,  unchaste,  and  immoral  person,  and  being  sole  and  unmarried 
had,  after  the  making  the  said  supposed  promise  and  undertaking  in 
the  declaration  mentioned,  and  before  his  intermarriage  with  the  said 
Elh,  SJUrrait^  carnal  intercourse  with,  and  had  been  carnally  known 
by,  and  had  committed  fornication  with,  the  said  Henry  Penlea%e\ 
wherefore  the  defendant  refused  to  marry  the  plaintiff,  and  inter- 
married with  the  said  Elix,  Sherratt^  as  he  lawfully  might  for  the 
cause  aforesaid ;  and  this  he  is  ready  to  verify. 

[And  for  a  further  plea  in  this  behalf  the  said  defendant  says]  ^ 
that  after  the  making  of  the  said  supposed  promise  and  undertaking 
in  the  declaration  mentioned,  and  before  his  intermarriage  with  the 
said  Eliz.  Sherrait,  he  received  information  and  had  notice  that 
the  plaintiff,  being  so  sole  and  unmarried,  had  committed  fornication 
with  some  person  or  persons  to  him  the  defendant  unknown,  and 
was  pregnant  and  with  child  of  a  child  likely  to  be  bom,  and  which 
was  afterwards  born,  a  bastard,  but  of  which  he  had  no  notice, 
knowledge,  or  suspicion  at  the  time  of  making  the  said  supposed 

known,  and  to  whose  identity  he    is  did  for  more  than  five  years  next  pre- 

nnable  to  make  any  more  particular  ceding    the    commencement    of    this 

statements.  action  carry  on  the  business  of  seUin^ 

"And  the  defendant,  for  a  further  the  use  of  her  peison  in  sexual  inter- 

and  separate  answer  and  defense,  al*  course  with  men  for  hire,  and  at  dirers 

leges  that  on  or  about  the  twemty-Jifth  and  sundry  times,  and  from  time  to 

day  of  December^  xU^.  At  her  place  of  time  during  said  five  years,  did  commit 

residence  near  the  comer  of  B  and  First  the  crime  of  adultery  in  carrying  on 

streets,  in  the  city  of  P^rtlmut^  MnUn^-  such  business,   and  did   have    carnal 

mak  County,  Oregon^  the  plaintiff  com-  sexual    intercourse    with    diTers    and 

mined  the  crime  .of  adultery,  and  did  sundry    and    numerous    men    whose 

then    and    there    hare  carnal    sexual  names  are  to  this  defendant  unknown, 

intercourse  with  a  man  whose  name  is  which  unlawful    conduct  of    plaintiff 

to  this  defendant  unknown,  and  as  to  came  to  the    defendant's   knowledge 

whose  identity  he  is  unable  to  make  since  Deeemker  /y,  1877.'* 

any  more  particular  statements.  In  this  case,  however,  the  defendant 

**  And  the  defendant,   for  a  further  failed  to  prove  the  matters  alleged  in 

and'  separate    answer    and     defense,  his  answer  and  verdict  and  judgment 

alleges  that  after  the  dates  of  the  pre^  resulted  for  the  plaintiff, 

tended  contract  set  out  in  the  com-  1.  The  words  and  figures  enclosed  in 

plaint,   the  plaintUI,   at  her   place  of  [1  will  not  be  foaad  in  the  lepotted 

dwelling  near  the  corner  of  B  and  Fhst  case,  but  have  been   added  to  i 

streets,  in  the  city  of  Portlamd^  Oregom^  the  form  complete. 
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promise  and  undertaking  in  the  declaration  mentioned.  And  the 
defendant  in  fact  says  that  the  plaintiff  being  sole  and  unmarried, 
after  the  making  of  the  said  supposed  promise  and  undertaking  in  the 
declaration  mentioned,  and  before  the  intermarriage  of  the  defend- 
ant with  the  said  Eliz.  Sherratt^  had  committed  fornication  with 
some  person  or  persons  to  the  defendant  unknown,  and  had  become 
and  was  pregnant  and  with  chijd  of  a  child  likely  to  be  born,  and 
which  was  subsequently  born,  a  bastard;  wherefore  he,  the  defend- 
ant, did  refuse  to  marry  the  plaintiff,  and  did  marry  the  said  Eliz, 
Sherraity  as  he  lawfully  might  for  the  cause  aforesaid ;  and  this  he  is 
ready  to  verify  [Jeremiah  Mason, 

Attorney  for  Plaintiff.]^ 

Form  No.  4796. 

(Commencing  as  in  Form  No,  Jjfldl,  and  continuing  down  to  f.) 

I.  That  after  the  time  mentioned  as  the  time  of  making  of  said 
promise,  and  on  the  first  day  of  May,  i8P7,  at  Northport  in  said 
county,  the  plaintiff,  without  the  knowledge  of  the  defendant,  had 
carnal  connection  with  one  Jonas  Dee. 

II.  That  upon  being  informed  {concluding  as  in  Form  No,  ^791,') 

6.  That  Defendant  was  Unfit  to  Harry  through  Disease.^ 

Form  No.  4797. 

Henrietta  Allen  ) 

against         >    Answer  of  Defendant. 
John  B,  Baker.  ) 

The  defendant,  for  answer  to  the  complaint  herein,  admits  that 
there  was  an  indefinite  agreement  between  the  plaintiff  and  himself 
to  marry,  but  denies  that  any  definite  time  was  agreed  on. 

And  defendant  further  says  that  a  few  days  after  entering  upon 
said  agreement  he  was  advised  by  his  physician  that  he  was  so 
diseased  as  to  be  unfit  to  marry,  which  fact  defendant  immediately 
communicated  to  the  parents  of  the  plaintiff  and  asked  that  the  mar- 
riage might  be  postponed  until  his  recovery,  to  which  plaintiff's 
parents  assented. 

Defendant  further  says  that  at  the  time  of  filing  his  answer  he  was 
still  diseased,  and  that  at  no  time  since  making  his  contract  with  the 
plaintiff  has  he  been  in  condition  to  marry. 

Joseph  Story,  Attorney  for  Defendant. 

1.  The  words  and  figures  enclosed  in  had  reason  to  believe  that  it  was  tem- 
[  ]  will  not  be  found  in  the  reported  porary  only,  he  is  excusable  for  a  breach 
case,  but  have  been  added  to  render  the  resulting  from  a  knowledge  after- 
form  complete.  wards  acquired  that  it  was  of  long  dura- 

S  This  form  contains  the  substance  of  tion,  but  that  the  defendant  would  be 

the  defendant's  answer  in  the  case  of  answerable  in  damages  if  the  disease 

Allen  V,  Baker,  86  N.  Car.  91.     In  this  was    contracted    subsequently    to  the 

case  it  was  held  that  if  the  defendai)^  time  of  making  the  promise,  or  if  be- 

was  afflicted  with  disease  unfitting  him  fore  that  time,  and  he  knew  that  his 

for  marriage,  prior  to  the  promise,  but  infirmity  was  incurable. 
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ADMINISTRATOR. 

Bills  and  notes,  4141,  4143. 

Bonds  and  undertakings,  actions  on,  4363. 

ADMIRALTY, 

Bonds  and  undertakings,  actions  on,  4543,  4544. 

AFFIDAVITS. 

Bills  and  notes,  4900,  4247-4350,  4357. 

Of  particulars,  4294-4300,  4332,  4337,  4339. 
Bonds  and  undertakings,  actions  on,  4381,  4403,  44St* 

AGENCY. 

Bills  and  notes,  4155,  4244. 

Bonds  and  undertakings,  actions  on,  4386,  4542. 

ANSWERS. 

Bills  and  notes,  4245  et  seq. 

Bonds  and  undertakings,  actions  on,  4366-4369, 4379  //i^.,  4397-4402, 4415. 

4428-4430,  4434,  4433,  4439.  4449-4453,  4487;  4495.  4496,  449S>  453^^535. 

4535,  4544. 
Book  debt,  4724. 

Breach  of  promise  of  marriage,  4788  et  aq. 

APPEAL  BONDS. 

Bonds  and  undertakings,  actions  on,  4405* 

ARBITRATION  AND  AWARD. 

Bonds  and  undertakings,  actions  on,  4398. 

ASSIGNEE. 

Bonds  and  undertakings,  actions  on,  4536. 

ASSUMPSIT. 

Bills  and  notes,  4x23. 

ATTACHMENT. 

Bonds  and  undertakings,  action  on,  4431  it  sif* 

BAIL  AND  RECOGNIZANCE. 

Action  on  bail  bond,  3913  et  seq. 
On  recognizance,  3924  et  seq, 
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BAIL  AND  RECOGNIZANCE  ^  OmHmued. 

AdmiMion  to  bail,  362»-3645. 

Answer  to  action  on  bail  bond,  3918  H  uq. 

To  action  on  recognizance,  3Qs6-3ga8. 
Application  dnring  vacation,  3629. 
Attestation  and  approval,  terHicate  of ^  j^s  §t  teq, 
Anthoritj  from  bail  to  arrest  principal,  3868,  3869. 
Bail  piece,  363^-3645. 

Bond  for  appearance  of  witness,  37S>-3763t  3820  //  Mf  • 
Bonds  and  undertakings  on  appeal,  3646,  tt  uq^  Afi^fO^  4683  €i  ufm 
Bonds  and  undertakings,  actions  on,  4496, 

In  civil  cases,  3896  ei  seq. 

Or  recognizance^  3646  et  seq. 

To  receive  sentence,  37^1. 

When  not  taken  in  open  court,  3679  et  siq. 

When  taken  in  open,  court,  3646. 
Certificate  by  sheriff  of  surrender,  3876-3878. 

Of  attestation  and  approval,  3845  et  seq. 

Of  bail,  3639-364S. 
Complaint  In  action  on  ball  bond,  3919-3917* 

In  action  on  rM»gfilsane««  |9S4«  |9t|. 
Continuance,  bond  after,  3743. 
Criminal  cases,  3679  ei  seq. 
Declaration  in  action  on  bail  bond,  39x3. 

In  action  on  recogfttzAdt^,  59^4,  3^S* 
Discretion  of  court,  when  in,  3697,  3698. 
District  attorney,  notice  to,  3697. 
Entry  of  forfeiture  absolute,  3$89-389X, 
Forfeiture  ol  bail,  3^89  et  seq. 

Proceedings  subsequent  to,  3905  et  seq, . 
Judgment  absolute  of  forfeiture  after  scire  fadat,  3903*  3904« 

Nisi  of  forfeiture,  3899-3896. 
Magistrate,  notice  to  committing,  3698. 
Notice,  application  for  reduction,  363s. 

Of  application,  3630. 

Of  motion  to  exonerate  bail,  3880. 

To  committing  magistrate,  3698. 

To  district  attorney,  3697. 

To  plaintiff  of  surrender,  3879. 

To  prosecute  an  attorney  df  application  for  return  of  CMh,  3887, 
Order  discharging  prisoner  on  giving  bail,  3634-3638. 

Exonerating  bail,  3889-3886. 

For  commitment  of  principal,  3875. 

For  reduction,  3633. 

For  return  of  cash,  3888. 

Granting,  3631. 

In  general,  362S-3696. 
Petition  in  action  on  bail  bond,  3913. 

In  action  on  recognizance,  3994,  3995. 

1074  Voltoflle  3. 


BaflffflBOM  laiiMkU  INDEX.  tlM  Vvmbar  of  Vofa. 

BAIL  AND  RECOGNIZANCE— C^/i'ifff^i/* 

Plea  to  action  on  bail  bond,  3918  et  seq. 

To  action  on  recognizance,  5926-3928. 
Rednction  of  bail,  3632,  3633. 
Replication  of  nul  tlel  record  to  plea  of  .appearance  according  to  conditioa, 

3933- 
Rule  to  plaintiff  to  show  cause  why  bail  should  not  be  exonerated,  388z« 

Scire  facias  against  bail,  3905-3912. 

On  judgment  nisi,  3897-3903. 

Special  bail,  3840  et  seq. 
Surrender  of  principal  and  exoneration  of  bail,  3867  et  leq. 
Vacation,  during,  3629-3631. 
Warrant  for  arrest  of  principal,  3872-3874. 

For  principal,  application  for,  3870,  3871. 
Witness,  bond  for  appearance  of,  3656-3658. 

BAILMENT  —  Cross^Referenee. 
BAiJKRVPTCY  —  Cross^Re/erenee. 
BANKS  AND  BANKING  —  Crou^Reference. 
BARRATRY. 

Indictment,  information,  and  criminal  complaint,  3929. 
Note  of  particulars,  3930. 

BASTARDY. 

Action  on  bastardy  bond,  4D38. 

Application  by  overseer  to  justice  to  investigate,  4052. 

By  town  for  permission  to  prosecute  complaint,  3966. 

To  inquire  concerning  charge,  3932,  3933. 
Authorizing  arrest  of  accused  in  another  county,  3981. 
Bond  for  appearance  of  mother  at  higher  court,  4057. 

Or  undertaking,  3989  et  seq. 

To  indemnify  town  or  county,  40x6  et  seq. 

To  secure  payment  to  mother  towards  support  of  child,  409t« 
Bonds  and  undertalcings,  actions  on,  4436  et  seq. 
Certificate  to  be  filed  by  overseer  of  poor,  3965. 
Change  in  amount  to  be  paid,  4036,  4037* 
Commitment,  3983  et  seq. 

Of  mother,  4058. 
Complaints,  3934  et  seq. 
Criminal  prosecution,  4060  et  seq. 

Discharge  of,  and  change  in  amount  to  be  paid  by  putative  father,  4090  it  seq* 
Final  judgment  of  court  —  bond  to  obey,  40x0  etseq. 
Indorsement  on  warrant,  3980. 
Judgment  and  orders,  4024  et  seq. 
Order  to  compel  mother  to  support  child,  4056. 
Proceedings  against  putative  father  after  security  given  for  maintenance  of 

child,  4038. 
Proceedings  to  charge  mother  or  to  compel  her  to  disclose  putative  father, 
4052  et  seq, 
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BASTARDY  —  QmHnued, 

Seizure  of  absconding  father't  estate,  4050,  4051. 

Subpoena,  4032,  4023. 

Summons  to  mother  to  show  cause  why  she  should  not  support  child,  4055, 

Supplemental  complaint,  3963,  3964. 

Third  person,  complaint  by,  3965  et  seq. 

Warrant,  3970  et  seq. 

Warrant  for  discharge,  4034. 

BAWDY-HOUSE—  Crw/-^</>r/i»«. 

BENCH-WARRANTS  —  Cr^//-^//rrmr/. 

BESTIALITY  —  Crost^Referenee. 

BIGAMY. 

Bigamous  and  polygamous  cohabitation,  4085-4089. 

Criminal  complaint,  4078-4080. 

Indictment,  4067  et  seq. 

Information,  4077. 

Knowingly  marrying  wife  or  husband  of  another,  408a,  4083. 

Marriage  contracted  by  married  person,  4067  //  seq. 

Warrant  of  arrest,  4081. 

BILLS  AND  NOTES. 

Absconding  matcer,  4199. 

Acceptor  for  honor,  4226. 

Accommodation  note,  diversion  from  its  original  purpose,  4162 

Actions  on,  4090  et  seq. 

Administrator  of  the  payee,  4141,  4142. 

AffldaWt  of  claim,  4200. 

Agent,  maker's  name  signed  by,  4iS4* 

Negligent  in  presenting  draft,  4244. 
Anomalous  indorser,  41 50-41 52. 

Indorser  as  guarantor  of  collection,  4238. 
Antecedent  agreement  that  indorsee  would  not  look  to  indorser,  426(X 
Assumpsit,  special  with  common  counts,  4x23. 
Bearer,  instrument  payable  to,  4240, 4241. 
Bill  of  exchange,  4191-4193,  4206-4209. 
Code,  short  form,  4124. 
Collateral,  sufficiency  after  sale  of,  4160. 
Condition,  instrument  payable  on,  4133. 
Corporation,  4i40>4i49. 

Draft  signed  by  officer  of,  4353* 
Declaration  on  two  notes,  4178. 
Defenses,  4245  et  seq. 
Demand  note,  4125-4128. 
Drawer  against  acceptor,  4333-4295- 

Also  payee,  4234. 
Execution,  denial  of,  4245-4250. 
Executor  of  a  maker,  4x48. 

Of  the  payee,  4x43. 
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BILLS  AND  Y^OI'E^^  Continued. 

False  name  signed  by  mistake,  4159. 

Warranty  of  goods,  4259. 
Fictitious  payee,  4342,  4243. 
Fraud  in  procuring  maker's  signature,  4253. 
Husband  and  wife  where  wife  is  payee,  4147. 
Indorsee  against  acceptor,  4227-4232. 

Against  all  parties,  4182  et  seq» 

Against  drawer,  4215  et  seq. 

Against  guarantor,  4239. 

Against  indorser,  4194  etseq. 

Against  maker,  4161  et  seq. 
Instrument  payable  in  money  or  property,  4134. 

Payable  on  condition,  4133. 
Law  merchant,  on  a  note  not  within,  4201-4204. 
Lost  note,  4136-41 38. 

Maker  and  co-payee  who  refuses  to  join  in  suing  maker,  4154* 
Merger  of  cause  of  action,  4257. 
Narr  and  Cognovit,  41 81. 
Negotiability,  denial  of,  4251. 
Notice  of  nonpayment  not  given  in  time,  4261. 
Particular  place,  instrument  payable  at,  4172-4178,  4196, 
Partner  not  signing,  4248-4250. 
Partners  as  payees,  4139. 
Partnership  notes,  4129-4131. 
Part  payment  and  tender  of  balance,  4254. 
Payee  against  acceptor,  4224,  4225. 

Against  drawer,  4210  et  seq. 

Against  guarantor,  4336-4238. 

Against  maker,  4090  et  seq. 

By  another  name,  payable  to,  4132. 

Compelled  to  pay  holder  at  maturity,  4x56,  4157. 

For  the  use  of  another,  4146. 
Payment  of  nonnegotiable  draft  to  nominal  payee  after  maturity,  4355. 
Payments  made  on  note,  4158. 
Pretended  maker,  note  executed  on,  4205. 
Protested  note,  4135. 
Receiver  of  the  payee,  4144. 

Res  judicata  as  to  first  cause  of  action—  release  as  to  second,  4256. 
Subsequent  indorsee,  4179,  4180. 
Successor  in  office,  4145. 
Wager,  defense  that  consideration  of  note  was  paid,  4258. 

BILLS  DE  BENE  ESSE. 

Decree  granting  commission,  4264. 
The  bill,  4263. 

BILLS  IN  EQUITY. 

Cross-bills,  4285. 
Original  bills,  4265. 
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BILLS  IN  ZQ\:\T\ ^  OmHnm^ 
Supplementary  bills,  4386. 

BILLS  OF  DISCOVERY  —  Cr<»//.^//>rtfM^. 
BILLS  OF  EXCEPTIONS— 0«v/.^/tfr4iKy. 

BILLS  OF  PARTICULARS. 

Afidavit,  4294-4300. 

For  amendment  of  bill,  4357. 

For  further  bill,  4332. 

On  motion  precluding  evldeoce,  4339^ 
Amendment  of  bill,  4337,  4338. 
Applications,  4287  et  seq. 
Bill,  form  of,  4319  et  seq. 
Copies  of  papers,  demand  for,  4998. 
Demand,  4287-4193. 
Divorce,  in  actions  for,  4326. 
Ejectment,  demand  for.  In,  4290. 

In  actions  of,  4327. 
Evidence  precluding,  4339. 
Extension  of  time,  4299-4300. 
Further  bill,  4332^335. 
Libel,  in  an  action  for,  4296. 
Mechanic's  lien,  proceedings  to  enforce,  4328,  4S2> 
Motion,  4311-4313. 

for  further  bill,  4334. 
Notice  of  motion,  4301-4304. 

Of  motion  for  further  bill,  4333. 

Of  motion  precluding  evidence,  4339. 

Of  rule,  4310. 
Order,  4314-4317. 

For  further  bill,  4335,  4336. 

Peremptory  after  default  under  alternative  order,  AgA 

To  show  cause,  4297,  4298,  4306. 

To  show  cause  for  amendment  of  bill,  4338* 
Proof  of  order  to  show  cause,  4307. 
Proof  of  service  of  notice  of  motion,  4305* 
Rule,  4308-4310. 

Specification  of  defences,  demand  for,  429$* 
Verification  of  bill,  4330,  4331. 

BILLS  OF  PEACE. 

Common  right,  to  establlA  a,  4340. 

To  restrain  the  reiteration  at  law  of  an  uotocceeelal  daim,  454X* 

BILLS  OF  REVIEW— Cr«j-^</»r«if/. 

BILLS  OF  REVIVOR  —  Cross- J^efiretue. 

BILLS  QUIA  TIMET— Crw/.^^/W-CTirr. 

BILLS,  SINGLE— Cfv/x.^//rr^iirtf. 
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BILLS  TO  ENFORCE  T^^KZ^^Cross-He/inne^. 
BILLS  TO  IMPEACH  DECREES -^Cross^Hi/erMc^. 
BILLS  TO  PERPETUATE  TESTIMONY^  Crw.^//^-«w. 
BILLS  TO  REMOVE  CLOVDS  ^Cross-Jie/erftue. 

BLACKLISTING  EMPLOYEES. 

Civil  action,  4345. 

Criminal  prosecution,  4342-4344. 

BLACKMAIL  ^  Cross^Referenee, 

BLASPHEMY. 

At  common  law,  4346. 

Precedents  in  the  United  States,  4347. 

BONDS  AND  UNDERTAKINGS  (ACTIONS  ON). 

Administrator  with  will  annexed  against  partners,  4363. 
Affidavit  of  defense,  4381,  4403. 

That  property  has  been  destroyed,  4452. 
Agency,  4386. 

Answer  or  plea,  4338,  4439,  4366-4369.  AZn^tseq.,  4397-^4402,  4415,  4428- 
4430.  4434.  4249-4453,  4459*  448?*  4495>  4496>  4498>  4532^452$,  4535,  4544. 
Appeal  bonds,  4405  et  seq. 
Arbitration,  bond  on,  4389. 
Arrest  and  bail  bonds,  4420  //  seq. 
Assigned  bond,  4357'43te< 
Assignee  for  benefit  of  creditors,  4536, 
Attachment,  bonds  in,  4431  et  seq. 
Bank  stock,  bond  for  transfer  for,  4394. 
Bank  teller,  4537. 
Bastardy,  3989  etseq. 

Bonds,  4436  et  seq,    • 
Bonds  with  conditions,  4371  H  seq. 

Bond  to  city  to  secure  payment  of  its  subscription  to  privftteoorporatioii,  499s. 
Bottomry  and  respondentia  bonds,  4543,  4544. 
Building  associations,  secretary  of,  4540. 
Chattel  mortgage,  appeal  from  judgment  in  foroclof are  of«  44I3. 
Chief  inspector  of  grain,  4506. 
City  treasurer,  bond  of,  4497,  4499- 
Clerk,  4541. 

Of  court,  bond  of,  4504  //  seq. 
Commission  to  sell  real  estate,  bond  of,  4S07* 
Common  bonds,  4350  ei  seq. 

Complaint,  declaration  or  petition,  4350-4365«  4371  *t  Siq,^  4382,  440S  tii0q,^ 
4420  et  seq,,  4431  et  seq.,  4436  et  seq.,  4440  et  seq,,  4455  ei  seq,,  4467  ei  $fq*^ 
4482-4487.  4491  'tseq,,  4497,  4501,  4502,  45x1  itsiq. 
Constable's  bond,  4482-4487. 
Contract  on  bond  to  perlorm,  4385-4388. 
Corporations,  bonds  of,  4453  et  seq, 
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BONDS  AND  UNDERTAKINGS  (ACTIONS  ON)— Gwft'itiiA/. 

County  commissioner,  bond  of,  4508. 

Treasurer,  bond  of,  4491  et  seq.^ 
Declaration,  complaint  or  petition,  4350-4365,  4371  it  uq,^  4383,  4405  et  seq,^ 
\^aoetseq,,  \^zi  et  seq,,  \^j,tetseq,,  ^^^etseq.,  ^^i  et  seq.,  44S3  ^tieq,^ 
4467  et  leq,,  4482-4487,  4488-449O,  4491  et  seq„  450I.  4502,  4511  et  eeq. 
Declaration  or  libel,  4543. 
Demurrer,  4521. 

Executors  and  administrators,  bonds  of,  45x1  etuq. 
Fiduciary  positions,  bonds  of  those  holding,  4536  etseq. 
Guardians,  bonds  of,  4528-4535. 
Heirs  of  the  heir  of  obligor,  against,  4365. 
Indemnity,  bond  of,  4390. 
Indian  superintendent,  bond  of,  4510. 
Injunction  bonds,  4440  //  seq. 
Insolvent  debtor,  bond  for  discharge  as,  4547. 
Judgment,  4419. 

Judgment,  injunction  against,  4444. 
Justice  of  the  peace,  bond  of,  4505. 
Land,  bond  to  convey,  4382-4384. 
Legal  proceedings,  bonds  given  in,  4405  et  ug. 
Libel  or  declaration,  4543. 
License  bonds,  4545. 
Loss  on  recognizance,  4426. 
Miscellaneous  bonds,  4544-4548. 
Mortgage,  bond  to  have  it  satisfied,  4396. 

Motion  for  summary  judgment  upon  affirmation  of  jadgment,  44x8.. 
Municipal  corporations,  bonds,  4453-4555. 
Other  than  payment  of  money,  4382  et  seq. 
Partners,  administrator  with  will  annexed  against,  4363. 
Payment  of  money,  bonds  with  conditions  for,  4371  etseq. 
Penal  bond  not  noticing  condition,  4364. 
Petition,  see  Declaration,  Complaint  or  PeHtum^  in/re^ 
Plea  or  answer,  see  Answer  or  Plea,  infra. 
Pleas,  4445,  440. 

Public  officers,  bonds  of,  4462  //  seq. 
Replevin  bonds,  4447  et  seq. 
Replication,  4490.  4503.  4525,  4537. 

Setting  up  fraud  to  plea  of  release,  4404. 

To  plea  in  bar,  4370. 
Res  ad  judicata,  4459. 
School  district,  treasurer  of,  4500. 
Scire  facias  on  mesne  process,  4427. 
Sheriffs  bond,  4467  ft  seq. 
Special  plea,  4369. 
Sute  treasurer,  bond  of,  4488-449a 
Subscription  agent,  454^. 

Support  plaintiff  and  payer  of  debts,  bond  to,  4548. 
Sureties,  answer  of,  4480. 
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BONDS  AND  UNDERTAKINGS  (ACTIONS  ON)—  ConHnued. 

Survivor  of  joint  obligees,  4361. 

Tax  collector,  4501-4503. 

Township  supervisor,  bond  of,  4509. 

Wife,  bond  made  by  defendant's,  when  feme  sole,  4363* 

BONDS  AND  UNDERTAKING  ON  APPEAL  AND  ERROR. 

Amended  or  additional  bonds  i^nd  undertakings,  47 14-47 16, 

Appeal  in  forma  pauperis^  4709  et  seq. 

Bail  and  recognizance,  3646  et  seq,,  4670,  4683  et  seq. 

Breach  of  peace,  4693. 

Condemnation  of  land,  4657. 

Costs,  4664. 

County  surveyor,  4658. 

Criminal  cases,  4683  et  seq* 

Deposit,  waver  of,  4708. 

Estrays,  4656. 

Foreclosure,  from  decree  in,  4646. 

Forcible  entry  and  detainer,  4663,  4675,  4676. 

Judgment  against  personal  property,  4667. 

Judgment  directing  delivery  of  possession  of  real  property,  4668,  4669. 

Money  judgment,  4654,  4655,  4666. 

Petition  for  leave  to  file  undertaking  after  expiration  of  time,  47x3. 

Recognizances,  4670  et  seq. 

Replevin,  465a. 

Summary  proceedings,  4655. 

Undertaking  by  respondent  to  enforce  judgment  despite  appeal,  47x7-471^ 

BOOK  DEBT. 

Answer  with  counterclaim,  4724. 
Complaint  or  declaration,  4730  et  seq. 
Executor  against  an  administrator,  472a. 

BOOKS  AND  PAPERS —CrasS'Jle/ereMce, 
BOTTOMRY  BOifDS  —  Cross^^e/erence. 

BOUNDARIES. 

Application  to  county  surveyor,  4739. 

Application  to  processioners,  4729-4731. 

Civil  action  for  the  penalty  for  marking  a  botindary  tree  upon  the  land  of 

another,  4747. 
Common-law  writs  and  derivative  proceedings,  4725. 
Defacing  or  removing  boundaries,  4744-4748 . 
Equity  proceedings  to  establish  boundaries,  4732  et  seq* 
Flats  and  harbor  lines,  4735  and  4736. 
Notice  by  processioners  to  adjoining  owners,  473<X 
Perambulation  notice,  4728. 
Processioning,  4729. 

Protest  against  line  run  by  processioners,  4731. 
Special  proceedings,  4737-4739- 
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BOUNDARIES  ^  QmUmmid. 

Sutes,  proceedings  between,  4740-474S- 
Writ  de  perambnlatione  fadenda,  4797. 
Rationabilibus  diTisit,  4725. 

BOYCOTT.     CrosS'Refernui 

BRANDS  AND  MARKS. 

Civil  actions  to  recover  penalties,  4749,  475a 

Criminal  prosecutions,  4751  et  seq. 

Driving  cattle  to  amrket  out  of  state  without  road  tmud,  47SS* 

False  branding  or  marlung,  4753-4758* 

Killing  nnbranded  or  unmarked  animals,  4763,  4764. 

Live  stock,  false  marking  or  branding  of,  4749. 

Logs,  false  marking  or  branding  of,  4750. 

Marking  or  branding  animals  outside  of  pen,  4759. 

Record  of  lost  brand  or  mark,  proceedings  to  re-estabUiht  4765,  4766^ 

Unlawfully  recording  a  brand  or  mark,  4760. 

Unlawfully  using  a  brand  or  mark,  4761. 

BREACH  OF  PEACE  —  Grw-^//fr«i^#. 

BREACH  OF  PROMISE  OF  MARRIAGE. 

Answer  or  Plea,  4788  ft  Mf . 

Complaint,  Declaration  or  petition  for  failure  to  mMiff^  ^ffiftimg. 

Defendant  already  married,  4788  et  seq. 

Marrying  another,  4788  et  seq. 

Unfit  to  marry  through  disease,  4797- 
Denying  breach,  4789. 

Plaintiff's  readiness  and  offer  to  marry,  479a 

Promise,  4783. 
Habitual  intemperance  of  plaintiff,  4791* 
Unchaste  plaintiff,  4792-4796. 

CHATTEL  MORTGAGES. 

Bonds  and  undertakings,  actions  on^  44I9» 

COMMITMENT.  3983,^/^/^.4058. 

COMPLAINTS. 

Bail  and  recognizance,  3913  et  seq,,  99S4,  399$« 

Bastardy,  3934  etseq,,  3963,  3964. 

Bonds  and  undertakings,  action  on  4S50-4365t  4371  iistf.^  4S8t,  44OS  4#  JSf •• 

4430  et  seq,,  4431  et  seq,,  443^  et  seq,,  4440//  seq.,  4453  ^  *Vm  44^1  ^Mf^ 

4482-4487,  4491  etseq.,  4497,  4501,  4501,  45"  «^*V- 
Book  debt,  4720  et  seq. 
Breach  of  promise  of  marriage,  47^7  ft  tfq. 

CONTRACTS. 

Bonds  and  undertakings,  actions  on,  4385«^388L 

CORPORATION. 

Bills  and  notes,  4x40,  4x49,  435i* 
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CORPORATIONS. 

Bonds  and  undertakings,  actions  on,  4595,  4453  //  S£g» 

COSTS. 

Bonds  and  undertakings  on  appeal  and  error,  4664. 

DECLARATIONS. 

Bail  and  recognizance,  3924. 

Billb  and  notes,  4178. 

Bonds  and  undertakings,  actions  on,  4350-4365,  4371  ii  seq,^  438a,  4405  ei 

seq,,  4420  et  seq,,  4431  et  siq,^  4436  ei  seq,^  4440  et  seq,^  4447  et  seq„  4453  ei 

leq.,  4467  et  seq.,  4482-14487, 4488-449O,  449*  '^  '^m  4501,  4SQ«f  44XX  «^  -''f  •• 

4543- 
Book  debt,  4720  et  seq. 

Breach  of  promise  of  marriage,  4767  et  seq, 

DEMURRER. 

Bonds  and  undertakings,  actions  on,  453Z, 

DIVORCE. 

Bills  of  particulars,  4326. 

EJECTMENT. 

Bills  of  particulars,  4290,  4327, 

EXECUTORS. 

Bills  and  notes,  4x43,  4148. 

Bonds  and  undertakings,  actions  on,  43V(b 

EXECUTORS  AND  ADMINISTRATORS. 

Bonds  and  undertakings,  actions  on,  45x1  eiseq. 

FORCIBLE  ENTRY  AND  DETAINER. 

Bonds  and  undertakings  on  appeal  and  ervor,  dj66t. 

FORECLOSURE  OF  MORTGAGES. 

Bonds  and  undertakings  on  appeal  and  eivor,  4646b 

GUARANTY. 

Bills  and  notes,  4236-4239,  4261. 

HUSBAND  AND  WIFE. 

Bills  and  notes,  4x47. 

Bonds  and  undertakings  actJoat  on,  436a. 

INDICTMENT. 

Barratry,  3929. 
Bastardy,  4067  et  seq. 
Bigamy,  4067. 

INJUNCTIONS. 

Bonds  and  undertakings,  actions  on,  4440  ///^^.,  4444*1 

JUDGMENTS. 

Bo«ds  Mid  ttsdertakio^B  on  appeal  and  .«ffojr.  466714669. 
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LIBEL. 

Bills  of  pftrticttUrs,  4396. 

Bonds  and  undertakings,  actions  on,  4543. 

LICENSE. 

Bonds  and  undertakings,  actions  on,  4545. 

MECHANICS'  LIENS. 

Bills  of  particulars,  4328,  4329, 4331. 

MERGER. 

Bills  and  notes,  4357. 

MOTIONS. 

Bills  of  particulars.  4301-4304,  4305.  43"-43i3.  4333* 
Bonds  and  undertakings,  actions  on,  4418. 

NOTICE. 

Bail  and  recognizance,  3627,  3628,  3630,  3632,  3879,  3880,  3887. 

Bills  of  particuUrs,  430I^3<H,  4305.  43io.  4333.  4339« 
ORDERS. 

Bail  and  recognizance,  3622-3626,  3631,  3633,  3634-3638,  3875,  3889-3886^ 
3888. 

Bills  of  particulars,  4397.  4298.  43o6.  4307.  43X4'^3I7,  43X8.  4335.  4336,  433*. 
PARTNERSHIP. 

Bills  and  notes,  4129-4131,  4139,  4248-4250. 
Bonds  and  undertakings,  acti>>:^  on,  4363. 

PAYMENTS. 

Bills  and  notes,  4254. 

PETITION. 

Bail  and  recognizance,  3924. 

Bonds  and  undertake Ag»,  actions  on,  4350-4365, 4371  it  uq,^  4382,  4405  itttq^ 

4420  //  seq,,  4440  et  seq,^  4447  ^t  itq-,  4453  ^'  '^f  ••  44^7  tt  seq.,  4489-4487. 

4491  et  seq.^  4501   4502.  451 1  et  seq. 
Breach  of  promise  of  marriage,  4767  et  seq. 

PLEA. 

Bail  and  recognizance,  3926-3928. 

Bills  and  notes,  4145  //  seq. 

Bonds  and  undertakings,  actions  on,  4366-4369,4379  et  teq.^  4397-4402,  4415 

4438-4430,  4434.  4438.  4439.  4445.  4446,  4449-4452,  4489,  4495.  449^.  449^ 

4522-4525.  4535.  4544. 
Breach  of  promise  of  marriage,  4788  et  seq. 

RECEIVERS. 

Bills  and  notes,  4141. 

REPLEVIN. 

Bonds  and  undertakings  on  appeal  and  error,  4652. 

REPLICATION. 

Bail  and  recognizance,  3923. 

Bonds  and  undertakings,  actions  on,  4370  4404,  4490,  4503,  4536,  4537, 
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SCIRE  FACIAS. 

Ball  and  recognizance,  3894-3902,  3905-3912. 
Bonds  and  undertakings,  actions  on,  4427. 

SHERIFFS. 

bonds  and  undertakings,  actions  on,  4467  et  uf, 

SUBPCENA. 

Bastardy,  4022,  4023. 

SURETYSHIP. 

Bonds  and  undertakings,  actions  on,  448a 

WARRANTS. 

Basurdy,  3970  et  seq,,  3980,  4034. 
Bigamy,  4081. 

WAIVER. 

Bonds  and  undertakings  on  appeal  and  error,  4708. 

1065  Volume  $. 


3  bias  0b3  533  ^^l 


«fti 


